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PREFACE  TO  THE  FIFTH  AMERICAN  EDITION. 


It  innst  be  obvious  to  every  professiooal  man,  that  the  nature 
and  value  of  vrhat  are  called  adjudged  casea,  has  greatly  changed 
of  late,  and  is  changing  more  and  more  every  day.  From  the  im- 
mense multiplication  of  reported  cases,  many  of  them  being  of  local 
or  individual  interest  merely,  many  others,  consisting  more  of  the 
application  than  the  settlement  of  any  principle,  and  many  of  all 
kinds,  no  doubt,  being  both  hastily  considered,  and  qnestionably 
decided — it  has  come  to  pass  that  precedent,  in  its  ancient  and  tech- 
nical power,  is  hardly  known  to  the  courts  at  all ;  and  that  "a  case" 
^-once  BO  much  Bought  for,  so  deferentially  listened  to,  and  so  scni- 
pnlonaly  followed — is  now  much  less  inquired  after  than  f*  a  princi- 
ple" and  "  a  reason."  These  observations  are  applicable  in  a  great 
degree  to  the  English  decisions,  but  apply  with  much  greater  force 
to  those  of  our  American  courts.  In  the  combined  straoture  of  onr 
Federal  Union  and  onr  Independent  States,  we  have  an  indefinite 
number  of  tribunals,  all  of  supreme  authority  within  their  spheres ; 
we  have  hardly  fewer  federal  courts,  whose  jurisdiction  is  super- 
posited  over  the  same  or  wider  territories,  but  who  are  neither 
boond,  nor  in  the  habit  of  yielding  to  the  other  tribunals,  which  are 
uncontrollable  in  their  own  orbits.  And  we  have  a  Supreme  Court 
of  the  United  States,  which,  while  possessing  controlling  authority 
over  the  former  courts,  possesses  none  at  all  over  these  last.  From 
every  one  of  all  these  courts,  Reports  of  cases  are  constantly  issuing, 
and  with  the  whole  body  of  modern  English  Reports,  adding  to  both 
the  great  collections  which  come  down  to  QS  from  past  times,  we 
Lave  got  at  last  to  havo  a  number,  variety,  complexity,  confusion 
sad  contradiction  of  cases,  which  no  man  can  subordinate  to  any 
practical  use  on  the  ancient  principle  of  authority  in  precedents. 


Where  then,  bdcI  bow,  ia  relief  to  be  ,foand  in  this  never-endiDg, 
stilUbegiDDiog  projection  of  new  cases  t  Nohow  and  nowhere,  msn- 
ifeetly,  bat  in  the  system  whioh  the  evil  itself  has  snggested,  and 
which,  in  Bnch  works  as  those  that  we  speak  of,  it  has  so  abundantly 
justified, — the  system  of  Lgadino  Cases,  The  profession  has  got 
weary  of  following  the  now  interminable  lines  and  divaricatioBS  of 
minor  bonndaries.  They  are  done  with  Tonching  of  ancient  Bnrreys ; 
many  of  them  made  in  haste  or  with  hesitation,  imperfectly  or  igno- 
rantly  at  .first,  and  now  oftentimes  so  worn  away,  as  to  make  it 
doubtful  whether  they  were  ever  folly  made  at  all.  They  can  no  ' 
longer  find  either  safety  or  end  in  trusting  to  the  multitudinous  and 
contradictory  soundings  marked  upon  recent  maps  with  such  ex- 
haustless  and  careless  profusion.  They  must  seek  to  guide  them- 
selves by  principles  of  wider  and  better  science;  by  the  great 
established  landmarks,  whose  authenticity  no  one  can  question,  and 
by  the  great  "  lighthouses  of  the  law,"  which  never  fail,  are  never 
dimmed,  and  are  most  visible  in  those  times  when  the  need  of  guide 
is  mostly  felt.  They  must,  in  short,  return  again  to  the  True  Prin- 
ciple of  Precedent$,  which  by  an  excess  of  respect  to  cases,  the 
mere  iUnstrations  of  them,  has  been  insensibly  corrupted  and  almost 
forgotten. 

This  then  is  the  idea  of  Lbadino  Oasbs.  To  select  some  one  or 
more  great  case  or  cases  on  each  leading  head  of  the  law;  a  case 
where  the  question  in  issne  was  itself  one  of  principle ;  where  the 
oase  was  argued  on  both  sides  by  eminent  men;  decided  by  a  court 
of  high  authority,  composed  of  the  first  judges  of  their  time,  and 
where  the  report  has  been  received  and  considered  in  all  time  since 
as  a  great,  comprehensive  and  authoritative  exposition  of  the-  law 
on  that  particular  subject.  Upon  such  a  case  as  a  centre,  then  to 
group  around,  in  relation  to  it,  those  subsequent  cases  which  crys- 
tallize themselves  about  it  in  proper  report,  whether  of  correlation  or 
dependence  on  it;  and  so  to  form  a  fabric  and  system  which  shall 
be  firmly  fixed  in  its  base,  and  comprehensive,  proportioned,  conve- 
nient, and  shapely  in  its  remuning  structure  and  developments. 

It  has  been  the  aim  of  the  English  and  American  editors  in  their 
edition  of  Smith's  Leadbg  CasQs,  of  The  Leading  Cases  in  Equity, 


aad  of  The  American  Leading  Oases,  to  present  a  series  of  works 
wbich  ehonld  make  a  bodt  of  thb  law. 

In  the  Leading  Cases  of  Sunn,  here  presented,  are  fonnd  those 
great  fondamental  cases,  beginning  aa  far  back  as  the  Chief  Jnatice- 
ihip  of  Coke,  and  ooming  through  the  times  of  Hobart,  Holt,  Chief 
Justice  Parker,  Willes,  Lord  Mansfield,  Ellenborough,  Kenyon, 
and  other  great  judges — ^wbichbare  laid  those  deep  and  broad  foun- 
dations of  the  law  which  give  to  it  the  nature  and  the  name  of  a 
great  and  liberal  science.  These  are  of  primary  importance  to  everj 
lawyer  of  every  class :  and  most  of  all  so  to  the  student  of  the  law. 
The  Leading  Cases  in  Equiit  are  the  English  complement  to  the 
Common  Law  Cases  of  Smith.  They  present  their  subjects  in  a 
later  and  more  refined  state  of  the  legal  science ;  they  show  it  in  a 
more  applied  and  concrete  form,  and  we  here  see  the  legal  system  of 
the  other  series  in  its  completed  operation  upon  '*  each  change  of 
many  colored  life,"  and  upon  the  active,  opulent,  commercial  and 
highly  artificial  stntctore  of  modem  sodety.  It  is  a  great  mistake, 
we  may  here  add,  to  suppose  that  the  doctrines  of  scientific  equity 
are  either  eradicated,  superseded,  or  inapplicable  in  those  States 
where  Chancery  as  a  separate  jurisdiction  does  not  exist.  The 
fnsion  of  the  systems  makes  a  study  of  equitable  principles  more 
important  than  ever.  The  distinction  between  law  and  equity  is 
not,  as  many  people  suppose,  an  artificial  one.  Though  extremely 
delicate  in  many  instances,  it  is  in  all,  a  real  and  fundamental  dis- 
tinction, and  one  just  as  wide  as  the  distinction  between  human  du- 
ties and  hnman  rights.  It  is  the  honor  and  beauty  of  justice,  and 
will  always,  in  some  form,  make  a  part  of  municipal  law.  The  fact 
that  it  ceases  to  be  administered  through  separate  jurisdictions,  and 
by  peculiar  forms,  makes  the  more  necessary  that  its  essential  prin- 
aples  and  the  modes,  measures,  and  times  of  their  application,  be 
understood  with  fulness  and  accuracy.  Thb  Ahbbicait  Lbadihq 
Cases,  are  designed  for  a  complement  to  the  two  English  works. 
They  give  the  American  interpretations,  illustrations,  oorrectiena 
and  conb'ol  of  the  English  Jurbpmdence,  whether  of  Law  or  Equity, 
and  show  it  to  the  world  as  it  takes  its  oaat  and  color  from  the  free- 
dom, intelligence,  constitution  and  pursuits  of  our  own  wonderful 
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people.  The  vbole  series  is  Bnpposed  to  present  in  the  best  way, 
since  it  presents  it  both  abstractly  and  concretely,  and  in  the  posi- 
tive and  historic  form — the  Juribfsddbnce  of  ihi  Ustted  States 
as  it  comes  to  ns  from  our  mother  coantry,  and  as  it  actually  exists 
in  this  country  at  this  time,  modified  or  improved  by  oitr  own  equal 
or  greater  men.  This  cast  of  elementary  book,  the  American  edit- 
ors have  sapposed,  is  eminently  adapted  for  practical  use.  The  form 
of  it  controls  all  discussion  and  essay  that  is  metaphysical  or  specu- 
lative merely.  Ko  subject  need  be  pursued  through  useless  refine- 
mento  merely  to  complete  an  outline  ;  the  necessity  and  fault  of 
many  text-books.  Everything  springs  firom,  and  is  sabordinated  to 
the  actual,  the  practical,  the  needed.  And  the  result  of  everything 
is  intended  for  the  student,  and  the  practitioner  of  American  Law, 
is  onr  country,  in  our  own  day. 

The  lamented  death,  in  1852,  of  Mr.  E.  B.  Wallace,  the  former 
co-editor  of  these  works,  has  transferred  to  his  brother,  J.  W.  Wal- 
lace, the  office  of  preparing,  with  Judge  Hare,  the  present  or  fifth 
edition  of  Smith's  Leading  Cases.  It  is  reprinted  &om  the  last 
London  edition,  which  was  carefully  revised,  after  Mr.  Smith's  death, 
by  Messrs.  Keating  and  Willes.  References  to  the  English  Cases, 
in  p<>ints  decided  since  their  edition,  have  been  added.  The  Ameri- 
can Kotes  have  been  amended  and  improved  by  an  elaborate  revis- 
ion ,'  and  the  American  Cases,  up  to  the  time  of  the  work's  going 
to  press,  have  been  incorporated.  The  present  publication  is  be- 
lieved to  exhibit,  with  fulness  and  correctness,  the  actual  gtate  of  the 
late,  as  displayed  in  the  adjudged  cases  of  both  coantries,  upon  the 
points  discussed. 

PaiLADELPHU,   NOTBHBER,   1855. 
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MICH.  44  ELIZ.— IN  THE  8TAE-0H AMBER.  ■'''■-'  • 

[kzpobtbd  8  coia,  80.]  .   - ;' 

fTKii  nuumon  um  Vummuin  wtTBtH  St.  U  Eio.  c  G,  Up  ZT  Bin,  o.  4. 

Ih  ui  infonn«tion  by  Coke,  the  Qaeen's  Attoraey-Qeneral,  agsinat  Twyoe 
of  Hunpshire,  in  the  8 tar-Chamber, (a)  for  mftkiog  and  publishing  of  a 
fraadolent  gift  of  goods.  The  esse  on  the  stat  of  18  Elii.  o.  5,  wae  aucb : 
ReT«Q  was  indebted  to  Twyne  in  400/.,  and  vas  indebted  also  to  C.  in 
200/.  G.  brooght  an  action  of  debt  against  Pierce,  and  pending  the  writ, 
Pierce  being  possessed  of  goods  and  chattels  of  the  valae  of  8001.,  in  secret 
Bude  a  general  deed  of  gift  of  alt  his  goods  and  chattels,  real  and  personal 
vhatsoever,  to  Twyne,  in  satis&ction  of  his  debt;  notwithstanding  (hat 
X^eroe  oontinned  in  possession  of  the  said  goods,  and  some  of  them  he  sold; 
and  he  shore  the  sheep  and  marked  them  with  his  own  mark ;  and  after- 
mrds  C.  bad  judgment  against  Pieroe,  and  bad  a  fieri  facias  directed  to  the 
sheriff  of  Southanipt<n,  who  by  force  of  the  said  writ  cane  to  make  execn- 
tion  of  the  said  goods;  bat  dJYera  persons,  by  command  of  the  said  Twyne, 
did  with  foToe  resist  the  said  sheriff,  claiming  them  to  be  the  goods  of  the 
■aid  Twyne  by  force  of  the  said  gift;  and  openly  declared  by  the  command- 
ment of  Twyne,  that  it  was  a  good  gift,  and  made  on  a  good  and  lawfnl 
eonsideration.  And  whether  this  ^ft,  on  the  whole  matter,  was  fraudulent 
and  of  no  effect  by  the  said  act  of(&)  IS  Elis.  or  not,  was  the  question.  And 
it  was  resolved  by  Sir  Thomas  Egerton,  Lord  Keeper  of  the  Great  Seal,  and 
by  the  Chief  Jus^ce  Popham  and  Anderson,  and  the  whole  court  of  the 
Star-chamber,  that  this  gift  was  fraudulent,  within  the  st^nte  of  13  £lii. 
And  in  this  ease  divers  points  were  resolved  : 

*1.  That  this  gift  had  the  signs  and  marks  of  fraud,  because  the  ~^ 
gifi  ifl  genaril,  without  exception  of  hiB(c)  apparel,  or  any  thing  ^  ^ 
of  neceosity;  for  it  is  commonly  Kud,  ^uod{d)  dolonu  veriatur  in 
gmenl3m$, 

2.  The  donor  continued  in  posaeesion,  and  used  them  as  his  own ;  and  by 
resAon  thereof  he  traded  and  trafficked  with  others,  and  defrauded  and 


(a)  Moor,  6SS.  Lan^  44,  4^  47.  Co.  lik  S,  b,  76,  a.  200,  a.  8  Eeb.  269.  See 
the  itet.  27  Elis.  a«p.  4. 

(6)  6  Co.  60,  a,  b.  6  Co.  18,  b.  10  Co.  68,  b.  8  Inst  162.  Co.  Lit  3.  b.  76.  a, 
390,  a,  b.  18  EL  o.  6.  2  Leon.  8,  9,  47,  22S,  808,  BOB.  8  Leon.  67.  L«(cb,  222. 
S  B«L  Bep.  498.  Palm.  416.  Cr.  El.  283,  284,  646,  810.  Cro.  Jh.  270,  271. 
I>r.«96,  pL  17,  861.  pL  28.  2  Bulst.  226.  Ruial,  Entries,  207,  b.  Lane,  47, 
108.  Hob.  72, 166.  Moor,  888.  ^oeL  pi*.  200.  Teli.  196, 197.  1  Brownl.  111. 
Ca.  Bat.  162,  a. 

(«)  Oodb.  898.    (in  2  Bnlitr,  226.    2  Co  84,  a.  1  Bol.  Bcp.  167.    Uoor,  821. 
VotL— 3 
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34  SUITIl!fi    izADING  CASES. 

8.  Tt  vas  made  in  Beoret,  tt  dima  dandtttina  lunt  temper  tu^nciata. 

4.  It  iros  made  pendio'^fW  wriL 

5.  Here  was  a  trg^^  betn'een  the  parties,  for  the  doaor  possessed  all,  and 
used  them  aa  hia  ff»V!^  goods,  and  fraud  is  always  apparelled  and  dad 
with  a  trust,  and'tiost  is  the  cover  of  &aud. 

6.  The  deed  ccna tains,  that  the  gift  was  made  honeatlj,  trulj,  and  bona 
fide;  et  da'ntulte  iiuxnuuef  temper  inducunt  tuepicionem. 

Secondly,  iC  was  resolved,  that  not  withstanding  here  was  a  true  debt  dne 
to  Tw^na,  and  a  good  consideration  of  the  gift,  yet  it  was  not  within  the 
^rotieu  of  the  said  act  of  13  Eliz.,  by  which  it  was  provided,  that  the  said 
,  act  ahall  not  extend  to  any  estate  or  interest  in  the  lands,  ko.,  goods  or 
'.^ohattela,  made  on  a  good  consideration  and  hon&fide;  for,  although  it  is  oq 
«  trne  and  good  conaideratJon,  yet  it  is  not  him&  fide,  for  no  gift  shall  be 
deemed  to  be  bond  fide  within  the  aaid  proviso  which  is  aooompanied  with 
any  trust.  As  if  a  man  be  indebted  to  five  several  persons  in  the  several 
sums  of  20f.,and  hathgoods  of  the  value  of  2021,  and  makes  a  gift  of  all  bis 
goods  to  one  of  them  in  satisfaction  of  hia  debt,  but  there  is  a  trust  between 
them,  that  the  donee  shall  dea](e)  bvorably  with  him  in  regard  of  his  poor 
estate,  either  to  permit  the  donor,  or  aome  other  for  him,  or  for  hia  benefit, 
to  use  or  have  poasession  of  them,  and  is  oontcnted  that  he  shall  pay  him 
his  debt  when  he  is  able,^his  shall  not  be  called  bond  fide  within  the  said 
proviso;  for  the  proviso  suth  on  a  good  consideration,  and  hon&fide;  so  a 
good  consideration  does  not  suffice,  if  it  be  not  also  bond  fide.  And  there- 
fore, reader,  when  any  gift  shall  be  to  yon  in  salisfuction  of  a  debt,  by  one 
who  is  indebted  to  others  also ; — 1.  Let  it  be  made  in  a  public  manner,  and 
before  the  neighbonrs,  and  not  in  private,  for  secrecy  is  a  mark  of  fraud. 
p,t„,  2.  Let  the  goods  and  chattels  be  appraised  by  good  ^people  to  tha 
L  J  yery  value,  and  take  a  gift  in  particular  in  satisfaction  of  your  debt. 
3.  Immediately  after  the  gift,  take  the  posseaaion  of  them ;  for  cootinuanoe 
of  the  posseauon  in  the  donor  in  the  sign  of  trnst.  And  know,  reader,  that 
the  said  words  of  the  proviso,  on  a  good  consideration,  and  bon&fide,  do  not 
extend  to  every  ^fc  made  hon&fide;  and,  therefore,  there  are  two  manner 
of  gifts  on  a  good  consideration,  tcil.  consideration  of  nature  of  blood,  and 
a  valuable  consideration.  As  to  the  first  in  the  oaae  before  put,  (Cr.  Jao. 
127.  Palm.  214;)  if  he  who  is  indebted  to  five  several  persons,  to  each 
party  in  20^.,  in  oonsideiation  of  natural  affectioD  gives  all  his  goods  to  hia 
son,  or  cousin,  in  that  case,  forasmuch  as  others  should  lose  their  debts,  &a., 
Which  are  things  of  value,  the  intent  of  the  act  was,  that  the  consideration 
in  such  cases  should  be  valuable  ;  for  equity  requires  that  such  gift,  which 
defeats  others,  shotdd  be  made  on  as  high  and  good  conuderatlon  as  tha 
things  which  are  thereby  defeated  are;  and  it  la  to  be  presumed  that  tha 
father,  if  he  had  not  been  indebted  to  others,  would  not  have  diapossessed 
himself  of  all  his  goods,  and  subjected  himself  to  his  cradle ;  and  therefore 
it  shall  be  intended,  that  it  was  mode  to  defeat  hia  creditors ;  and  if  consi- 
deration of  nature  of  blood  should  he  a  good  consideration  within  thia  pro- 
viao,  the  statute  would  serve  for  little  or  nothing,  and  no  creditor  would  be 
sure  of  his  debt.  And  as  to  the  gifts  made  bond  fide,  it  is  to  be  known,  that 
every  gifi  made  bon&fide,  either  is  on  a  tmat  between  the  parties,  or  with- 
out any  trust ;  every  gift  made  on  a  trust  is  out  of  thia  proviso ;  for  that 

(>)  Qoldri).  161. 
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which  is  betwixt  the  donor  and  donee,  oalled(/]  a  trast  per  «om«n  ^>eeio- 
lum,  is  in  truth,  as  to  all  the  creditore,  a  fraud,  for  thej  are  thereby  defeated 
and  de&auded  of  their  true  and  due  debts.  And  every  trust  ia  either 
ezpresBed,  or  implied  ;  an  ezpreas  tnut  is,  when  in  the  gift,  or  upon  the 
gift,  the  truat  by  word  or  writing  is  ezpreseod  :  a  trust  implied  is,  when  a 
man  makes  a  gift  withoat  any  oontideration,  or  on  a  couBideralion  of  nature, 
or  blood  only:  and  therefore,  if  a  man,  before  the  statute  of  27  H.  8,  had 
bargained  his  land  for  a  raluable  consideration  to  one  and  hia  heirs,  by 
which  he  was  seised  to  the  use  of  the  bargainee  j  and  a^rwards  the  bar- 
guntnr,  withoat  a  consideration  enfeoffed  athera,(^}  who  had  no  notice  of 
the  said  bargain;  in  this  case  the  law  implies  a  trust  and  confidence,  and 
they  shall  be  seised  to  the  nse  of  the  bargainee ;  "'■o  in  the  same  ~^-. 
case,  if  the  feoffees,  in  consideration  of  naturo  or  blood  had  without  a  t  -I 
Tslnable  consideratioa  enfeoffed  their  sons,  or  any  of  their  blood,' who  had 
no  notice  of  the  first  bargain,  yet  that  he  shall  not  toll  the  use  raised  on  a 
valuable  consideration;  for  a  feoffment  made  only  on  a  considentdon  of 
natore  or  blood,  shall  not  toll  and  use  raised  on  a  valuable  consideTation, 
but  shall  toll  an  use  raised  on  oonsideration  of  nature,  for  both  oonsiden- 
tions  are  m  aqualijure,  and  of  one  and  the  same  nature.     (2  Roll.  77&-] 

And  when  a  man,  being  greatly  indebted  to  sundry  persons,  makes  a  gift 
to  his  SOD,  or  any  of  his  blood,  without  oonsideration,  but  only  of  nature, 
the  law  intends  a  trust  betwixt  them,  kQ.,  that  the  donee  would,  in  con- 
sideration of  such  a  gift  being  voluntarily  and  freely  made  to  him,  and  also  , 
in  oonaideration  of  natnie,  relieve  his  father,  or  cousin,  and  not  see  him 
want  who  had  made  suoh  gift  to  him,  vide  SS  H.  6.  88,  (7  Co.  89,  b.,)  by 
Friaot,  if  the  father  enfeoffs  his  son  and  heir  apparent  within  age  hon&fde, 
yet  the  lord  shall  have  the  wardship  of  him :  so  note,  valuable  consideration 
is  a  good  consideration  within  this  proviso ;  and  a  gift  made  bon&fide,  is  a 
^ft  made  without  any  trust,  either  expressed  or  implied  :  by  which  it 
appears,  that  as  a  gift  made  on  a  good  consideration,  if  it  be  not  also  bona 
^e,  is  not  within  the  proviso;  so  a  gift  made  honk  fide,  if  it  be  not  on  a 
good  oondderstion,  is  not  within  the  proviso;  bat  it  ought  to  be  onagood 
consideration,  and  also  bon&fde. 

To  one  who  marvelled  what  ehoald  be  the  reason  that  acts  and  statutes 
are  continually  made  at  every  parliament  without  intermlsBion,  and  without 
end;  a  wise  man  made  a  good  and  short  answer,  both  which  are  well  com- 
posed in  vrase. 

QaEBritar,  Dt  ereienat  tot  magaa  TolniniDBi  Icgli  ? 
In  prompta  ouiu  Mt,  creaait  in  orbe  dolus. 

And  because  fraud  and  deceit  abound  in  these  days  more  than  in  former 
timea,  ii  tea*  retolved  m  ihit  case  by  th«  whole  court,  that  aU  ttattUet  made 
offaintt  /raud  dumld  be  libendly  and  beneficially  expounded  to  tvpprea 
the  fraud.  Note,  reader,  according  to  their  opinions,  divers  resolationa 
bave  been  made. 

Between  Fannoefoot  and  Blunt,  in  the  Exchequer  Chamber,  Mich.  85  &  86 
Elii.,  (Lane,  44,  46,)  the  case  was :  Fauncefoot  *being  indicted  for  ^,^-. 
lecnsancy,  for  not  coming  to  divine  service,  and  having  an  intent  to    '-     -I 
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jbe  beyond  sea,  Mti  to  defeat  the  Queen  of  all  that  miglit  socme  to  her  for 
hia  leoneanoy  or  flight,  made  a  gift  of  all  hia  leases  and  goods  of  great  yalne, 
eoloured  with  feigned  coneideratioa,  and  attennxia  he  fled  bejrond  sea,  and 
BfterwardB  waa  ontlaired  on  the  same  indiotment :  and  whether  this  gift 
should  be  void  to  defeat  the  Queen  of  her  jbrfature,  either  by  the  oommon 
law,  or  by  any  statute,  was  tiie  question.  And  some  oonoeived  that  the 
common  law,  whioh(&)  abhors  all  frand,  would  make  void  this  gift  as  to  the 
Queen,  vide  Mich.  12  &  13  Elis. ;  Dyer  (t)  295 ;  4  &  5  P.  &  H.  160.  And 
the  statute  iit{J)  60  E.  3,  o.  6,  was  ooosidered  :  bnt  that  extends  only  la 
relief  of  creditors,  and  extends  only  to  ancb  debtors  as  flee  to  sanctuaries,  or 
other  privileged  places;  bnt  some  conceived  that  the  atat  ot{k)  S  H.  7,  e. 
4,  extends  to  this  case.  For  although  the  preamble  spealts  only  of  oredi- 
tors,  yet  it  is  provided  by  the  body  of  the  act  generally,  that  all  gifts  of 
goods  and  chattels  made  or  to  be  made  on  tmst  to  the  use  of  the  donor,  shall 
be  void  and  <f  no  e^t,  bnt  that  is  to  be  intended  as  to  all  strangers  who 
are  to  have  prejudioe  by  anob  gift,  but  between  the  parties  themselves  it 
atands  good.  Bnt  it  was  resolved  by  all  the  barons,  that  the  atat  18  Blis. 
o.  5,(^  extends  to  it;  for  thereby  it  is  enacted  and  declared,  that  all  faoff- 
ments,  gifts,  grants,  &o.,  «to  delay,  hinder,  or  defmod  crediton  and  others 
of  their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriote,  mortuaries  and  leliefe,"  shall  be  void,  &o.  So  that  thii 
aetdoihnot  txtatdoitfy  to  crediton,  but  to  all  otheri  who  had  cavte  of  actioii, 
or  ntit,  or  any  penalty,  or /or/eiture,  &e. 

And  tt  mu  mdved,  thai  Ait  word  o//or/eilure  Aotdd  tu><  he  intended 
onfy  of  a  fia-feiture  of  an  ohligationf  recogniainee,  or  tuch  like  (at  it  ma 
obf'ecied  by  lOTne,  that  it  ehovid,  m  reject  that  it  oomea  after  damage,  and 
penalty,)  but  alio  to  every  thing  which  AaU  by  law  be  forfeited  to  the  king 
or  tu^'eef.  And  therefore,  if  a  man,  to  prevent  a  forfeitnre  for  felony,  or 
by  outlawry,  makes  a  gift  of  all  his  goods,  and  afterwards  is  attainted  or 
outlawed,  theae  goods  are(m)  ferfeited  notwithstanding  this  gift,  the  same 
law  of  recusants,  and  so  tiie  statute  is  expounded  beneficially  to  suppress 
^-^  fnud.  Note  well  this  word(n)  (deolare)  in  the  act  *of  18  Elii.,  by 
^  ^  whioh  the  parliament  expounded  that  this  was  tbe(o)  common  law 
before.  And  according  to  this  resoluliou  it  was  decreed,  HiL  86  Elis.,  in 
the  Exchequer  Ohambw. 

Mich.  42  &  48  Elis.  in  the  Common  Pleas,  on  evidence  to  a  jury, 
between  Standen(jp)  and  Bullock,  these  points  were  resolved  by  the 
whole  eourt  on  the  statute  27  Elia.  o.  4.  Walmsley,  J.,  said,  that  Sir 
Christ.  Wray,  late  G.  J.  of  England,  reported  to  him,  that  he  and  all  his 
OOmpanioBB  of  the  King's  Bench  were  resolved,  and  so  directed  a  jury  on 
evidenoe  before  ihem ;  that  where  a  man  had  conveyed  his  land  to  the  ose 

(A)  8  Co.  TB,a.  (Q  8  Co.  78,  a.  b.    Dver  295,  pi.  8,  6, 19,  te.    Lane,  41. 

M  Co.  Lit.  76,  a.         (i)  Cro.  El.  291,  292.     Lane,  Is. 

h)  Co.  Litt  8  b.  TS.  a.  290,  a.  b.  8  Inst  162.  6  Co.  60.  a.  b.  6  Co.  18.  b.  10 
Co.  £6,  b.  Co.  But.  162,  a.  1  Leon.  47,  SOB,  800.  2  Leon.  8,  9,  228.  8  Leon.  67. 
Latch,  222.  2  Roll.  Hop.  498.  Palm.  4IG.  Or.  El.  283,  284.  045.  810.  Cr.  J««. 
270.  2  Balat.  226.  Hob.  72.  106.  TeW.  196,  197.  1  Broirnl.  II.  Drcr,  29G.  pL  17. 
851.  pi.  28.  Rastal,  Pranduleiit  Deeds.  1  Bast  Ent.  207,  b.  Lane,  47.  101. 
UooT,  688.    Doot.  pi.  200.  (m)  Co.  Lit.  2fi0,  b. 

(n)  Co.  Lit  78.  a  290,  b.  (d]  Hard.  897.  Staaden  and  BnUook'i  otM. 

(j>)  Moore,  606. 615.  Bridcm.  28.  6  Co.  GO,  b.  Pahn.217.  Lane,^  2JaDM,96, 
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of  Umaelf  for  life,  and  aftermrds  to  the  um  of  divers  of  hii  blood,  vitli  s 
futan  power  of  rerooatjon,  aa  after  snoh  feaat,  or  after  the  death  of  saok 
one;  and  afterwards,  aadbefbrethepowerof  revooatioD  began,  be,  for  valna- 
ble  ooDiideratioD,  bargained  and  sold  tlie  land  to  another  and  his  heirs;  this 
barpin  and  sale  ia  within  the^j)  remedy  of  the  said  ataL  For  although 
the  atat.  nith,  "  the  said  first  conTeyaooe  not  by  him  revoked,  according 
to  the  power  by  him  reserved,"  which  seeniB  by  the  literal  sense  to  be 
intended  ot  a  present  power  of  revocation,  for  no  reroeatioD  ean  be  made 
by  force  of  a  future  power  nntil  it  oomes  tn  ttte;  yet  it  was  held  that  the 
intant  of  the  set  was,  that  snoh  volnntary  oouTeyasoe  which  was  originally 
snbjeet  to  a  power  of  revooataon,  be  it  m  pnetenH,  or  tn  /iitttro,  should  not 
stand  agaioBt  a  pnrobaser  bona  fide  for  a  valuable  oonsideration ;  and  if 
other  emstmotion  should  be  made,  the  said  act  would  serve  for  lit^e  or  no 
purpose,  and  it  would  be  no  difficult  matt«r  to  evade  it:  so  if  A.  bad 
resOTsd  to  himself  a  power  of  revooadon  with  the  assent  of  B.,  and  after- 
vaida  A.  bugained  and  sold  the  land  to  another,  this  bargain  and  sale  ia 
good,  and  within  the  (pmedy  of  the  said  act;  for  otherwise  the  good  provi- 
Boa  (tf  the  act,  by  a  small  addition,  and  evil  invention,  would  be  defeated,  (r) 

And  on  the  same  reason  it  was  adjudged,  88  Elis.  in  the  Common 
I^eas,  between  Lee  and  his  wife  executrix  of  one  Smith,  plaintiff,  and 
llary(t)  Colshil,  executrix  of  Thos.  Oolsbil,  defendant  in  debt  on  an 
obligation  of  1000  marks,  Bot.  1707.  The  case  was,  Colsbil  the  testator 
had  the  office  of  the  Qumu'b  customer,  by  letters-patent,  to  bim  and  bis 
deputieB;  and  by  indenture  between  bim  and  *6mith,  the  testator  r^^-j-i 
dS  the  phdndff,  and  for  600^  paid,  and  100/.  per  ann.  to  be  paid  L  ^ 
during  Uie  life  of  Colsbil,  made  a  deputation  of  the  sud  offioe  to  Smith ) 
and  Colshil  covenanted  with  Smith,  that  if  Colshil  ^ould  die  before  him, 
that  then  his  executors  should  repay  him  800?.  And  divers  covenants 
were  in  the  sud  indenture  oonceming  the  said  office,  and  the  enjoying  of  it; 
and  Colshil  was  bound  to  the  said  Smith  in  the  said  obligation  to  perform 
the  covenants;  and  the  breach  was  alleged  in  the  noa-payment  of  the  8001., 
fbraamucb  as  Smith  survived  Colshil ;  and  although  the  said  oovenant 
to  repay  the  800/.  was  lawful,  yet  forasmocb  as  the  rest  of  the  eovenanta 
were  against  the  statute  of(r)  5  K  6,  cap.  16,  and  if  the  addition  of  a 
lawful  oovenant  should  make  the  obligation  of  force  as  to  that,(u)  the 
statute  would  serve  for  little  or  no  purpose;  for  this  cause  it  was  adjudged, 
that  the  obligation  was  utterly  void. 

2.  It  was  resolved,  that  if  a  man  bath  power  of  revocation,  and  afier- 
wards  to  the  intent  to  defraud  a  purchaser,  he  levies  a(ii)  fine,  or  makes  a 
feoffment,  or  other  conveyance  to  a  stranger,  by  which  he  extinguishes  his 
power,  and  afterwaids  baq^ains  and  sells  the  lands  to  another  for  a  valuable 


M  1  8td.  1S3.       (r)  Bed.  vide  2  Show.  46,  and  post  18,  Sq  notls.   Colihtrs  Case. 

(>}  9  And.  6£,  107.     Oodb.  210.     Cro.  El.  &29.     Moor,  857.  Uj,  3.  T6.  79. 

(0  e^1^  20.  Cro.  EL  620.  Cro.  J*<ik.  269.  Hob.  75.  Co.  Lit.  284,  a.  12  Co. 
78.  S  ijut.  148.  154.  3  Eeb.  26.  66S,  660.  717,  718.  1  Brawnl.  70,  71.  2  And. 
66.  107.     8  Balit.  91.     8  Leon.  S8.     1  Rol.  R«p.  1G7.  266.    Ooldsb.  ISO. 

(m)  2  And.  66,  67.  108.  1  Hod.  Rep.  36,  86.  Hob.  14.  II  Co.  27,  b.  2  Bolfe's, 
as.  Co.  lit  224,  a.  2  Jobm,  00,  91.  Cro.  El.  529,  5S0.  Cro.  Car.  888.  Oodtt. 
21Z,  218.     1  Brownl.  64.     Plowd.  68,  b.     Hoot,  866,  867.     Ley,  76.  79. 

M  1  Co.  112,  b.  174,  a.  Co.  Ut  287,  a.  Hob.  387,  888.  H<Hr,  006.  2  BoU 
■^.887.490.    WIndL66. 

L-.,.„i,.,-^  „*^lUOJ^It 
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oonrideration,  the  bargainee  ahall  enjoy  the  land,  for  u  to  Um,  UiQ  fine, 
feoffment,  or  other  ooDTejancea  hj  which  the  coadition  vaa  extinct,  was 
void  by  the  said  Act;  and  so  the  firat  clanse,  by  which  all  fnudnlent  aod 
OOTenons  conveyuiceB  are  made  void  as  to  parohaeers,  extend  to  the  last 
olanse  of  the  aot,  $cil.,  when  be  who  makes  the  bargain  and  sale  had  power 
of  revocation.  And  it  waa  said,  that  the  atatute  of  Elii.  hath  made 
Tolnntary  eatatea  made  with  power  of  revocation,  oe  to  purchasers,  in  equal 
degree  with  conveyances  made  by  fraud  and  covin  to  dofrand  pnrchaaers. 

Between(tc)  Upton  an  Basset  in  trespass,  Trin.  37  Elis.  in  the  Oommon 
Pleas,  it  was  adjadged,  that  if  a  man  makes  a  lease  for  years  by  fraud  and 
covin,  and  afterwards  makes  another  lease  bonSfide,  but  without  fine  or 
rent  reserved,  that  the  second  lease  should  not  avoid  the  first  lease. 

For  |first  it  was  agreed,  that  by  the  common  law  an'  estate  made  by 
fraud  should  be  avoided  only  by  him  who  had  a  former  right,  title,  interest, 
debt  or  demand,  as  by  33  H.  6,  a  sale  in  open(y)  market  by  covin  shall 
not  bar  a  right  which  is  more  ancient;  nor  a  covenons  gift  shall  not  defeat 
.  ^Q  -  execution  *in  respect  of  a  former  debt,  as  it  is  >greed  in  22  Ass.  72  ; 
I-  -I  but  he  who  has  right,  title,  interest,  debt  or  demand  more  puisne 
aball  not  avoid  a  gift  or  estate  precedent  by  frand  by  the  common  law. 

2.  It  \Dcu  retolved,  tAat  fio  puTchaier  itumld  avoid  a  preeedeut  eonveyavee 
made  bff  /rand  and  covin,  but  he  who  u  a{z)  purcheuer  for  nwnej/  or  other 
vcd-aahle  eonnderation,  for  although  in  the  preamble  it  is  said  (for  money 
or  other  good  cou^de ration, \  and  likewise  in  the  body  of  the  act  (for  money 
or  other  good  consideration,)  yet  these  words  (good  consideration)  are  to  be 
intended  only  of  valuable  consideration,  and  that  appears  by  the  clause 
which  concerns  those  who  had  power  of  revocation,  for  there  it  is  said,  for 
money  or  other  consideration  paid  or  given,  and  this  (paid)  is  to  be 
referred  to  (money,)  and  (given)  is  to  be  referred  to  (good  consideration,) 
so  the  sense  is  for  money  paid,  or  other  good  consideration  given,  which 
words  exclude  all  consideration  of  nature  or  blood,  or  the  like,  and  are  to 
be  intended  only  of  valuable  consideration  which  may  be  ^ven ;  and  there- 
fore  he  who  makes  a  purchase  of  land  for  a  valuable  consideration,  is  only 
a  pnrcbaser  within  the  statute.  And  this  latter  clause  doth  well  expound 
diese  words  (other  good  consideration,)  mentioned  before  in  the  preamble 
and  body  of  tiie  aot. 

And  ao  it  was  resolved,  Pasch.  32  Elis.,  in  a  case  referred  ont  of  the 
Chancery  to  the  consideration  of  Wyndham  and  Periam,  Jnstioes :  between 
John  Nedham,  plaintifij  and  Beaumont,  Serjeant-at-law,  defendant;  where 
the  case  was,  Hen.  Babington  seised  in  fee  of  the  manor  of  Lit^Chnrch,  in 
the  oonnty  of  Derby,  by  indenture,  10  Feb.  8  Elis.  covenanted  with  the 
Lord  Darcy,  for  the  advancement  of  such  heirs  males,  as  well  those  he  had 
begot,  aa  those  he  should  afterwards  beget  on  the  body  of  Mary  then  hia 
wife  (dster  to  the  said  Lord  Darcy,)  before  the  feast  of  St.  John  Baptist 
then  next  following,  to  levy  a  fine  of  the  said  manor  to  the  use  of  the  said 
Henry  for  his  life,  and  afterwards  to  the  use  of  the  eldest  issue  male  of  the 
bodies  of  the  said  Henry  and  Mary  begotten,  in  tail,  Jui.,  and  so  to  three 


(y)  Antea,  78,  b.     Flow.  46.  b.  GG.  a.    Fiti.  Beplto.  16,    Br,  Tr«spuB,  2Q. 
CollDelaa,  4.  Br.  Propsr^,  &    2  lut.  718.    14  H.  8.  8.  b.    83  H.  6.  b.  a.  b. 
(I)  Cro.  EL  4iS. 
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itnuftof  ibtar  bodies,  &o.,  with  the  remainder  to  his  right  heirs.  And 
aAerwwds,  8  JfiiVi,  atm.  8  Elii.,  Henry  Babingtoa,  by  fraod  and  covia,  to 
defekt  the  said  covenaot,  made  a  lease  of  the  said  manor  for  a  great  nnmber 
df  years,  to  Robert  Heys :  *  and  afterwards  levied  the  fine  accordingly  i  r  »q  -i 
and  OD  oonference  had  with  the  other  Justices,  it  was  resolved,  that  '-  -' 
althongh  the  issne  was  a  purchaser,  yet  he  was  not  a  purchaser  in  vulgar 
and  oommon  inteutment :  also  co&fiideration  of  blood,  nataral  afiection,  is  a 
good  consideration,  but  not  such  a  good  consideration  which  is  intended  by 
the  statate  of  Elis.,  for(a)  a  valuable  consideration  is  only  a  good  considera- 
tion within  that  act.  In  this  case,  Anderson,  C.  J.,  of  the  Common  Pleas, 
said,  that  a  man  who  was  of  small  understanding,  and  not  able  to(6^  govern 
the  lands  whiqh  descended  to  him,  and  being  given  to  riot  and  disorder,  by 
mediation  of  his  fHends,  openly  conveyed  his  lands  to  them,  on  trust  and 
confidence  that  he  should  take  the  profits  for  his  maintenance,  and  that 
he  should  not  have  power  to  waste  and  consume  the  same ;  and  after- 
wards, he  being  seduced  by  deceitful  and  covenons  persons,  for  a  snail  sum 
of  money  bargained  and  sold  his  land,  being  of  a  great  value  :  this  bargain, 
although  it  was  for  money,  was  holden  to  bo(c)  out  of  this  statute,  for  this 
act  is  made  against  all  fraud  and  deceit,  and  doth  not  help  any  purchaser, 
who  doth  not  come  to  the  land  for  a  good  oonsideration  lawfully  and  with- 
ont  fraud  or  deceit ;  and  such  conveyance  made  on  trust  is  void  as  to  him 
who  purchases  the  land  for  a  valuable  consideration  bond  fide,  without 
deceit  of  euDuing. 

And  by  the  judgment  of  the  whole  court  Twyne  was  convicted  of  fraud, 
end  he  and  all  the  others  of  a  riot. 


Statote  13  Eliz.  c.  6,  (made  perpetual  by  29  Eliu.  c.  6,)  after  reciting  that 
feoffments,  gida,  grants,  alienatioes,  conveyances,  bonds,  suits,  judgments,  and 
execntions  have  beeo  contrived  of  mahce,  fraud,  covin,  collnajon,  Ac,  to  delay 
hiuder,  or  defraud  creditors,  or  others  of  their  just  and  lawful  actions,  suitf, 
debts,  acconnts,  damages,  Ac,  proceeds  to  declare  and  enact  that  every  feoff- 
ment, Ac,  of  lands,  tenements,  hereditameots,  goods  and  chattels,  or  any  of 
them,  by  writing  or  otherwise,  and  all  and  every  bond,  soit,  judgment,  and  exe- 
initi<Mi  made  for  any  intent  and  purpose  before  declared  and  eapressed,  shall  be 
as  against  that  person,  his  heirs,  snccesBors,  execotors,  Ac,  whose  actions,  suits, 
Ac.,  are  or  might  be  in  anywise  disturbed,  hindered,  delayed  or  defrauded,  utterly 
Muf.  By  sect.  6,  however,  the  act  is  not  to  extend  to  any  estate  or  interest  in 
lands,  Ac„  on  good  consideration  and  bondjide,  lawfolly  conveyed  to  any  person, 
Ac-t  not  having  notice  of  such  covin,  Ac.  [This  act  was  not  by  any  means  the 
irst  attempt  of  the  legislature  to  foil  covenous  transactions,  for  by  3  H.  7,  c.  4, 
"all  deeds  of  gift  of  goods  and  chattels  made  or  to  be  made  of  trust  to  the 
iM  "of  the  person  or  persons  that  made  the  same  deed  of  gift"  are  declared 
jM  and  of  none  effect."  And  by  the  prior  act  of  60  Ed,  3,  c  6,  after 
reciting  "that  divers  persons  do  give  their  tenements  and  chattels  to  their 
fHeuds  by  collusion  to  have  the  profits  at  their  will  and  after  do  flee  to  the 
Avichise  at  Westminster,  of  St.  Uartin-le- Grand  of  London,  or  other  such 
privileged  places,  and  there  do  Uve  a  great  time  with  a  high  countenance  of 
another  man's  goods,  and  profits  of  the  said  tenemente  and  chattels,  till  the  said 

(a)  2  Boll.  Bep.  806,  806.  (S)  Cro.  EI.  iW.  («)  lUd. 
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creditoTB  shall  be  bound  to  take  b  small  parcel  of  their  debt  and  Feka^p  the 
remnant,  it  is  ordained  and  assented  that  if  it  be  funod  that  each  gifts  be  so 
made  by  collosion,  that  the  said  creditors  shall  have  execution  of  the  said  tene- 
ments add  cbattelB  as  if  no  ench  gifi  had  been  made,"  There  is  another  BtatatA 
containing  provisions  on  the  same  subject.    2  B.  2,  c.  3.] 

When  it  is  attempted  to  invaUdate  a  transfer  of  goods  b;  showing  it  to  (all 
within  the  provisioDS  of  13  Eliz.  c.  5,  a  qaestion  arises  proper  for  the  conBiden> 
tion  of  a  Jury,  who  are  to  say  whether  the  transaction  was  bond  fide,  or  a  con- 
trivaoce  to  defrand  creditors.  Where  a  bill  of  sale  of  chattel  property  is  exe- 
cuted by  a  debtor  to  Us  creditor,  pnrporting  to  convey  the  property  to  the  ven- 
.,  .  dee  immediately,  •yet  the  vendor  is  after  its  execntion  suffered  to  remain 
*■  >  iDpoEBession,averyatroDgpresampuonof  fraud  arises;  for,aa  Lord  Coke 
remarks  in  the  priacipal  case,  continuance  in  possession  by  the  donor  is  a  sign  of  a 
tmst  for  his  bene&t,  and  therefore  in  Edwards  v.  Harben,  2  T.  B.  GB7,  where  a 
creditor  took  a  D  absolute  bill  of  sale  of'the  goods  of  his  debtor,  but  agreed  to  leave 
them  in  bis  poesession  for  a  limited  time,  and  in  the  meantime  the  debtor  died, 
whereupon  the  creditor  took  and  sold  the  goods,  he  was  held  liable  to  bo  sned  as 
atcutoT  de  ion  tori  for  the  debts  of  ti)o  deceased.  See  Shears  v.  Bogers,  3  B. 
A  Ad.  S63.  Indeed,  in  Edwards  v.  Harben,  the  conrt  went  so  far  as  to  say, 
"This  has  been  argned  as  a  case  in  which  the  want  of  possession  is  only  eeidatee 
of  frand,  and  that  it  was  not  snch  a  circa mstance,  per  le,  as  makes  the  traosac. 
tlon  frandnlent  in  point  of  law.  That  is  the  point  we  have  considered,  and  wb 
ai«  all  of  opinion  that  if  there  be  nothing  but  the  abtobiie  eonveyanee  without  th« 
pMsetiioa,  that,  in  point  of  law,  is  frandnlent."  See  also  Bamford  v.  Baron, 
ibid,  in  notis;  "Reid  v.  Blades,  &  Taunt  212 ;  Paget  v.  Perchard,  1  Gsp.  205 ; 
Uartin  v.  Petchard,  2  W.  Bl.  702.  Nny,  Lord  Ellenborough  thought  that  if 
the  vendor  remained  in  possession  of  the  goods  after  the  sale  thereof,  the  case 
was  not  bettered  by  the  vendee's  remaining  in  possession  along  vrith  him ;  and, 
therefore,  in  Wordall  v.  Smith,  1  Camp.  333,  where  an  action  was  brought 
against  the  sheriff  of  Middlesex  for  a.false  return  to  a  writ  of  fieri  facias  sued 
out  by  the  plaiotiff  against  John  Hoson,  and  returned  by  the  sheriff  nulla  bons^ 
and  upon  the  trial  tt  appeared  that  Mason  had,  before  the  issuing  of  the  jL/o., 
assigned  all  his  effects  to  a  creditor,  whose  servant  was  immediately  put  into 
the  house,  and  remained  conjointly  with  Mason,  Lord  EUenboroogh  directed  a 
verdict  for  the  plaintiff,  saying,  "  To  defeat  the  execution  there  most  have  been 
a  bona  fide  snbstantial  change  of  possession.  It  is  a  mere  mockery  to  put 
another  person  in  to  take  possession  jointly  with  the  former  owner  of  the  goods. 
A  concurrent  possession  with  the  assignor  is  colourable ;  there  most  be  an 
axclnsiTe  possession  under  the  assignment,  or  it  is  fraudulent  and  void,  as 
against  creditors." 

However,  though  in  Edwards  v.  Harben,  it  was  laid  down,  in  the  express 
terms  above  stated^  that  an  absolute  sale  without  delivery  of  possessioo  was,  in 
point  of  law,  fraudatent,  the  tendency  of  the  courts  has  lately  been  to  qnali^ 
that  doctrine,  and  leave  the  whole  circumstances  of  each  case  to  a  jury,  bidding 
them  decide  whether  the  presumption  of  fraud  dedncible  from  the  absence  of  a 
t^ansmntation  of  possession  shall  prevail.  And,  indeed,  it  ought  to  be  remarked, 
that  even  in  Edwards  v.  Harben,  the  words  of  BuUer,  J.,  were,  "If  there  be 
«oA>n9  bnt  an  absolute  conveyance,  without  the  possession,  that  in  point  of  law 
is  frandnlent ;"  by  which  his  lordship  may  have  intended,  that  where  there  waa 
nothing,  t.  e.  no  facta  whatever  appearing  in  the  case  except  the  alisolnte  coo- 
Teyance  and  the  non .delivery,  that  then  the  inference  of  fraud  would  be  so 
strong,  that  a  jury  ought  not  to  resist  it  But  it  is  very  different  in  cases 
where,  although  the  conveyance  is  absolnto,  and  the  possession  has  not  passed, 
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sUn  there  ue  snrronndiiig  drcnmBtaiiceB  wbieh'iiltov  Oai  &  fnuid  m&j  not 
have  been  inteaded ;  in  such  cuei  it  cannot  properly  be  said,  that  tbei« 
it  "tutking  but  an  tAioltiie  etrnveyaivx  mihmii  <Ae  poueuion."  Therefore  in 
I^tinnr  ▼.  Batton,  4  B.  &  0.  6S2,  where  the  sheriff  seised  the  goods  of  the 
Doke  of  Hulboron^  &nd  sold  them  to  the  jndgment  creditor,  who  sold  them 
to  the  plaintiff,  who  pnt  a  man  in  poeseBrion,  bnt  allowed  them  to  remain  in  the 
dnke'a  maosioD  and  be  naed  bj  bim  as  before,  it  was  held  that  it  was  properly 
left  to  the  jniy  to  say  whetber  the  sale  was  a  bona  fide  sale  for  monej  paid  bj 
the  pluntiff;  and,  tlMt,  if  eo,  tbey  shonld  find  a  Terdict  for  bun.  Here  the 
'  goods  had  been  seized  by  the  aberiff,  who  ie  a  pnblic  officer,  and  bis  eeiEare  ft 
pnblic  act,  bo  that  tbe  transaction  was  accompanied  with  sotne  notoriety,  and 
■6  the  secrecy  of  tbe  transfer  is  a  badge  of  frand  (see  the  principal  case,  and 
Jf  ace  T.  Gamniel,  LoOt,  782),  so  is  tbe  notoriety  of  the  traosfer  nlwaja  a  strong 
drcomstanee  to  lebnt  the  presnmptioa  thereof.  See  Latimer  v.  Batson ; 
Leonardr.  Baker,  Itf.  A  8.  261;  Wotkina  t.  Birch,  4Tannt.  823;  Jezepb  r. 
iDgram,  8  Tannt.  838;  Kidd  t.  Bawlinson,  2  B.  &  F.  59;  Cede  t.  Davies,  1 
Lord  Raym.  724. 

•It  may,  therefore,  be  safely  laid  down,thet,nnder  almost  any  circnm- 
•ta]iees,tbeqaestion,_^audorno^aud,iB  one  forthe  consideration  of  the  *■  ■' 
jnry.  See  tbe  judgments  in  Uartindale  t.  Booth,  S  B.  £  Add.  49B,  where  seTerol 
eases  establishing  this  point  are  cited ;  and  see  in  Carr  r.  Bordiss,  5  Tyrwh.  316, 
the  expressions  of  Parke,  B.,  Dewey  y.  Baynton,  6  East.  257 ;  Beed  t.  Blades, 
5  Tannt.  213,  [and  per  Tindal,  C.  J.,  Lindon  t.  Sharp,  6  Man.  &  Or.  898) 
^  Scott,  N.  B.  730.  S.  0.] 

The  above  observationB  apply  to  cases  where  tbe  conveyance  is  abioluU,  and 
there  is  no  transmntation  of  possetsion,  bat  where  the  conveyance  is  not  abs<»< 
Inte  to  take  eDect  immediately,  as,  for  ingtance,  where  it  is  by  way  of  mortgage, 
and  the  mortgagee  is  not  to  take  possessioD  till  a  defanit  in  payment  of  the 
mortgage  money,  there,  as  tbe  nature  of  the  transaction  does  not  call  for  any 
tnnsmntatkn  of  poesesnon,  tbe  at»ence.of  sncb  transmntation  seems  to  be  no 
OTidanee  of  frand.  "  We  consulted,"  says  Bnller,  J.,  in  Edwards  v.  Haiben, 
"with  all  tbe  judges,  wbo  are  nnanimonsly  of  opinion,  that  unless  possessioQ 
aeeompama  and  /oOov*  tAs  deed,  it  is  frandulent  and  void ;  I  lay  stress  on  the 
wmde  aeeoMpaaUt  and  foUova,  becaose  I  shall  mentjon  some  cases  where, 
tboagh  possession  was  not  delivered  at  the  time,  the  conveyance  was  held  not 
to  be  frandolent."  And  then  bis  lordship  proceeds  to  point  out  tbe  distinction 
between  "  deeds,  or  bills  of  sole  which  are  to  take  place  immediaidy,  and  those 
iriiich  ore  to  take  place  al  tome  JtOun  time:  for,  in  the  latter  case,  tbe  posses- 
non  continaing  in  the  vendor  till  that  future  time,  or  till  that  condition  is  per* 
fftrmed,  is  consistent  with  the  deed,  and  such  possession  comes  within  the  mle 
as  aeeompanying  and  /oUouing  the  deed.  See  B.  N.  P.  268,  and  Gadogan  v. 
Kennett,  Cowp.  436,  UinshnU  v.  XJoyd,  2  M.  A  W.  450.  This  doctrine  was 
affirmed  and  acted  upon  in  the  late  case  of  Martindote  T.  Booth,  3  B.  &  AdoL 
SH,  aod  in  Beed  v.  Wibnot,  7  Bingh.  677.  [Bee  also  per  C.  J.,  Beeves  r. 
Capper,  5  N.  0. 140.]  Oases  may,  and  probably  will,  arise  in  which  it  may  be 
attempted  to  take  advantage  of  this  doctrine  for  the  pnrposes  of  fraud,  by 
hrtrodocing  terms  consistent  with  the  continuing  possession  of  the  Tender  into 
deeds  naUy  intended  not  to  operate  as  a  bondjide  transfer  of  property,  but  to 
•lure  for  Uie  vendee's  protection.  In  such  cases,  however,  the  coUnsioD,  ae 
■ooB  u  diaeorered,  would  be  held  to  invalidate  the  deed  as  much  as  if  the  con- 
TayaneepnTportedapon  the  face  of  it  to  be  absolute,  for  the  presence  or  absence 
of  band  depends  on  the  motives  of  the  party  making  the  conveyance.  See 
Nnu  v.  WilwMi,  8  T.  B.  521 ;  per  Le  Blano,  J.  [Bicheg  v.  Evans,  9  0.&T.  640.] 
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There  are  some  cases,  that Vor  infltanae  of  the  sale  of  a  ship  at  sea,  ia  vhich 
an  actiul  delivery  being  impossible,  no  presumption  of  fraod  can  possibly  arise 
from  the  gabetitntion  of  one  merelj  STinbolical.  Atkinson  t.  Uallng,  2  T.  B.  472. 

It  will  be  observed  that  the  statute  of  Elizabeth  oolj  declaies  the  fraodalent 
conveyance  to  be  void,  "  as  against  that  person,  bis  heirs,  snccessors,  execators, 
Ac.,  who  are,  or  might  be  in  anjwise  disturbed,  hindered,  delayed  or  defroaded." 
Sncb  a  conveyance  isgood  as  against  the  partj  executing  it,  Robinson  v.  M'Don- 
nBl,2B.ftA.134;  and  also  as  against  any  other  person  priTyand  consenting  to 
it,  Steel  V.  Broirn  and  Parry,  I  Tannt.  381 ;  [aad  as  against  strangers  other 
than  creditora  or  bond  fide  purchasers  for  valnable  consideralion,  Betsey  t.  ' 
Windham,  6  Q.  B.  166.]  ' 

In  the  principal  case,  Fierce,  the  grantor,  was  indebted  to  the  grantee, 
Twyne,  which  debt  would  have  been  a  sofficient  consideration  to  Bnpport  a 
bona  tide  transfer  of  the  goods,  and  the  ground  on  which  the  court  proceeded 
was  Qot  that  there  was  no  sofficient  cosaiderattoo  to  snstain  a  grant  by  Fierce 
to  Twyne,  bnt  that  the  secrecy,  the  non-delivery,  the  daustda  incorutiette,  &C,, 
raised  a  presamption  that  the  whole  transaction  was  colluaive  and  a  jaggle,  and 
though  purporting  to  be  a  sale  was,  in  reality,  the  creation  of  a  trust  for'the 
benefit  of  Fierce;  to  use  their  own  words,  "  it  was  resolved  that,  notwithstand- 
ing here  was  a  true  debt  due  to  Twyne,  and  a  good  consideration  of  the  gift, ' 
yet  it  was  not  within  the  provisoof  the  said  act  of  IBEliz.,  by  whicbitwospro. 
Tided  that  the  said  act  shall  not  extend. to  any  estate  or  interest  in  lands,  &c., 
goods  or  chattels,  made  on  good  consideration  and  hondjide;  for  although  it  is 
on  a  true  and  good  consideration,  yet  it  is  not  bond  fide,  for  do  gift  shall  be 
deemed  to  be  bond  fide,  within  the  said  proviso,  which  is  accompanied  with  any 
trust."  In  other  words,  although  a  debtor  has  a  right  to  prefer  one  creditor  to 
_  .  ADother.  and  by  making  a  transfer  of  his  property  *to  one  favored  claimant 
■-  '  to  defeat  the  other,  provided  he  do  so  in  an  open  manner,  and  without  any 
further  object  than  his  act  upon  the  face  of  it  imports : — still  the  law  will  not  allow 
a  creditor  to  make  use  of  his  demand  to  shield  his  debtor;  and,  while  he  leavei 
him  in  xiaiti  quo  by  forbearing  to  enforce  the  assignment,  to  defeat  the  other 
creditors  by  insisting  upon  it.  Thus,  (to  illustrate  this  position  by  Lord  Coke's 
vords  in  the  principal  case,)  "if  a  man  be  indebted  to  five  several  peisons  in 
the  several  soma  of  20J.,  and  hath  goodq  of  the  value  of  20/.,  and  makes  a  gift 
of  all  his  goods  to  one  of  them  in  satisfaction  of  his  debt,  but  there  is  a  trust 
beta>een  Mmi  that  the  donee  shall  deal  &vonrably  with  him  in  regard  of  his  poor 
estate,  either  to  permit  the  donor,  or  some  other  person  for  him,  or  for  his  benefit, 
to  use  or  have  possession  of  them,  and  is  contented  that  he  shall  pay  him  his 
debt  when  he  is  able;  this  shall  not  be  called  bona  fide  within  the  said  proviso, 
for  the  proviso  saith  on  a  good  consideration  and  bond  fide,  so  a  good  considera- 
tion doth  not  saffice  if  it  be  not  also  bond  fide."  There  is,  however,  no  doubt 
bnt  that  a  debtor  (so  he  be  not  a  trader  in  contemplation  of  bankruptcy]  may 
openly  prefer  one  creditor  to  the  rest,  and  transfer  property  to  him  even  after 
the  others  have  commenced  their  actions.  Fickstock  v.  Lyster,  ZW.kS.  371 : 
Holbird  v.  Andenon,  S  T.  B.  23fi;  Meux  T.  Howel,  4  East,  I;  Eastwick  ▼. 
Gaillaud,  0  T.  B.  420;  Bowen  v.  Bramidge,  6  0.  ft  P.  142.  Oosa  v.  Neale, 
6  B.  M.  19;  [Riches  v.  £vans,  9  0.  &  P.  640,  Lord  Abinger;  Everleigh  T. 
Porssord,  2  Mo.  &  B.  639,  Bolfe,  B.]  See,  however,  the  late  case  of  Owen  v. 
Body,  ft  Ad.  A  EL  22.  [And  it  is  broadly  l«d  down  in  Wood  v.  Dixie,  7  Q.  B. 
892,  that  a  sale  of  property  for  good  consideration  is  not,  either  at  common 
law,  or  under  the  statute,  void  merely  because  it  is  made  with  intent  to  defeat 
the  expected  execution  of  a  judgment  creditor.]  An  assignment  of  all  his 
vdbcts  iu  trust  for  his  wife,  by  a  man  about  to  be  tried  for  felony,  has  been  held 
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to  «me  vitliin  tkis  statote,  and  to  be  frandulent  and  void  as  i^mt  the  crown. 
Shaw  T.  Bean,  1  Stark.  319 ;  Jones  v.  Ashnrat,  SkinD.  3S7 ;  Horewood  t. 
WDkes,  6  0.  £  P.  145;  and  Faanceroot's  case,  sup.  pp.  4,  5.  Tide  B.  v. 
Bridger,  1  M,  4  W.  145.  A  deed  has  been  held  Toid  which  pnqiorted  to 
create  a  troBt  for  all  the  creditora,  hut  contained  terms  which  would,  if 
accepted,  hare  imposed  on  them  the  liabilitj  of  partners.  Owen  t.  Bodj,  5 
Ad.  ic  Ell.  22.  [A  covenant  in  a  deed  bf  separation  (coataining  do  indemnity 
to  the  hnaband  against  his  wife's  debts)  whereby  the  hasband  covenanted  to 
pay  an  annuity  to  a  tniitee  for  his  wife,  was  holden  void  aa  against  the  credi- 
'  tors  of  the  hnsband,  in  Clongh  V.  Lambert,  10  Sim.  174;  and  see  Frampton  v. 
FramptoD,  4  Beav.  287. 

A.  jndgment  and  execntion  "contrived  of  malice"  are  within  the  same  mis' 
chief  and  same  mle  as  a  gift  or  assignment.  An  early  case  on  this  subject  Ib 
West  V.  Ship,  1  Tes.  sen.  244,  in  which  it  is  laid  down  by  Lord  Hardwicke, 
that  if  a  creditor  seiie  the  goods  of  his  debtor  and  suffer  them  to  remain  long 
in  his  hands,  this  is  evidence  bf  fraod.  See  Lovick  v.  Growder,  B  B.  ft  C.  132 ; 
Imray  v.  Magnay,  11  M.  &  W.  267  ;  Hant  v.  Hooper,  12  M.  4  W.  664.1 

It  has  been  said  by  Lord  Mansfield,  that  "  the  principles  of  the  common  law, 
M  now  aniversally  known  and  understood,  are  so  strong  against  frand  in  every 
shape,  that  the  common  law  woold  have  attained  every  end  proposed  by  stat. 
13  Etis.  c.  5."  The  qnestion,  whether  a  gift  be  fraudulent  within  the  meaning 
of  this  statute,  is  very  different  indeed  from  the  question,  whether,  if  made  by 
a  trader,  it  would  be  fraudulent,  and  an  act  of  bankruptcy  within  the  meaning 
of  the  bankrupt  act.  The  latter  question  may  be  answered  in  each  case  by 
reference  to  one  of  the  following  three  mles : — 

1.  Any  transfer  which  is  fraudnlent  within  the  meaning  of  the  statnte  of 
Elizabeth,  is  also  fraudulent,  and  an  act  of  bankruptcy,  under  the  bankrupt  act. 

2.  Any  conveyance  to  a  creditor  by  a  trader,  of  hia  whole  property,  or  of  the 
▼hole  with  an  exception  merely  nominal,  in  consideration  of  a  by-gone  and 
pre-existing  debt,  though  not  fraudulent  within  the  statute  of  Elizabeth,  is 
hsudulent  under  the  bankrupt  act,  and  an  act  of  bankruptcy.  [Lindon  v.  Sharp, 
7  Scott  N.  8.  730;  6  Man.  &  Gr.  B96,  S.  C] 

3.  A  transfer  by  a  trader  of  part  of  his  property  to  a  creditor  in  conridera- 
tion  of  a  by-gone  and  pre-existing  debt, though  not  fraudnlent  within  the  statnte 
of  Elizabeth,  is  fraudulent,  and  an  act  of  bankruptcy  under  the  bankrupt  act, 
If  made  voiuniariltf,  and  in  eoniemplaium  of  bankrvptct/. 

It  has  been  laid  down  that  a  voluntary  conveyance  is  not  fraudulent  against 
creditors  within  the  13th  Eliz.,  unless  the  party  making  it  was  indebted  at  the 
tbne,  or  nearly  so;  Hoicroft's  case,  Dyer,  294  (b) ;  Stephen  v.  Olive,  2  Bro. 
B.  9 ;  Lnsh  v.  Wilkinson,  6  Ves.  384 ;  B.  N.  P.  257  ;  and  indeed  Lord  Alvan- 
ley  has  said  that  to  invalidate  a  settlement  made  after  marriage,  by  the  13th 
Elii.  the  settlor  must  be  in  insolvent  circumstances,  6  Tes.  3B4  ;  see  Shears  v. 
Bogers,  3  B.  4  Ad.  362 ;  Battetsbee  v.  Farnngton,  1  Swanst.  106  ;  Russell  v. 
Hammond,  1  Ath.  15 ;  Middlecone  v.  Marlow,  2  Atk.  220 ;  Lord  Townsend 
T.  Wyndfaam,  2  Tes.  1. 10.  In  some  instances,  however,  a  contraiy  doctrine 
has  prevailed  ;  see  B.  N.  P.  257  ;  [Townsend  v.  Westacott,  2  Beav.  340:  4 
Beav.  58,  S.  0. ;  where  the  grantor  was  considerably  in  debt  at  the  time  and 
insolvent  within  three  years  after] ;  and  it  would  be  difficult  to  contend  that  « 
Conveyance  proved  to  be  made  with  the  expru*  infml  to  defraud  even  Jiilmv 
Creditors  would  not  be  void  as  against  them,  indeed  that  very  point  seemi 
bvolved  in  Tarbsck  v.  Marbury,  2  Tern.  51 0,  and  Hnngerford  t.  Earle,  3  Tern. 
S61.  [And  if  the  conveyance  does  not  leave  the  grantor  enough  to  pay  hia 
preaent  debts,  he  is  for  this  purpoae  considered  as  if  insolvent  at  the  time,  of  the 
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convejance.  Jackson  t.  Bowl«y,  1  Car.  &  U.  97,  KnUne,  J.]  It  has  been 
held  to  make  no  difference  that  Uie  debt  vaa  coDtract«d,  not  by  the  par^ 
making  tbe  conTeyance  bnt  by  his  aoceBtor  from  whom  he  derivod  the  CBtate, 
'Aphany  V.  Bodingham,  Cro.  EUe.  66  ;  Qooch's  case,  C  Rep.  60 ;  [sea 
>■  J  Bichardeoii  t.  Horton,  7  fieav.  112] ;  and  as  a  fraadnlent  conveyance  by 
the  heir  is  Toid,  so  is  one  by  an  ezecntor  or  adminiatrator  of  the  property  of 
the  deceased,  and  be  is  chargeable  with  vhat  he  eo  conveys  aa  assets.  Doe  v. 
Fallows,  2  Tyrwh.  460,  2  C.  ft  J.  481.  And  property  fraudnlently  conveyed  by 
the  deceased  himself  is,  in  contemplation  of  law,  assets  for  payment  of  bis 
debts  in  the  hands  of  his  execntors.  Shears  v,  Rogers,  3  B.  &  Ad.  363.  By 
sec.  3  of  St.  13  Eliz.,  parties  to  the  frandolent  conveyance,  bond,  &c,,  forfeit  ft 
year's  value  of  the  lands  or  tenements  conveyed,  the  whole  value  of  the  chat- 
tels, and  the  amoont  of  any  covenona  bond,  half  to  the  crown  and  half  to  tha 
parties  grieved  -,  the  assignees  of  an  insolvent  are  parties  ^rieetd  within  this 
section,  Bnteher  v.  Harrison,  4  B,  £  Ad.  129 ;  [the  fraudulent  conveyance 
being  vdd  as  against  them.  Doe  d.  QrimGbj  v.  Ball,  11  M.  &  W.  631. 

As  a  general  mle  in  the  case  of  ordinary  creditoTB,  where  the  debtor  is  not 
dead,  banknipt,  or  insolvent,  the  statnte  of  13  Eliii.  operates  only  upon  property 
capable  of  being  token  in  execntion.  Thns,  before  1  A  2  Vict.  c.  110,  it  ii 
fonnd  laid  down  that  copyholds  are  not,  generally  speoiung,  within  13  Elii.,  oa 
occonnt  of  their  not  being,  generally  speaking,  subject  to  debts,  Matthews  T, 
Feaver,  1  Cox,  Ch.  Ca.  276,  [and  the  same  is  stated  to  be  the  law,  since  that 
statnte,  in  a  learned  work,  1  Scriven  on  Copyholde,  by  Stalman,  146.  It  would 
seem,  however,  that  tbe  law  is  otherwise,  since  the  11th  section  of  that  statute 
has  sabjected  copyholds,  like  other  lands,  to  ezecntion  by  elegit.  With  regard 
to  choses  in  action,  it  has  lately  been  laid  down  by  Lord  Oottenham,  in  Norcntt 
T.  Dodd,  Cr.  ft  Fh.  100,  that  a  volnntory  assignment  of  a  chose  in  action  is  not 
fraudulent  as  against  creditore,  within  the  meaning  of  at.  13  Eliz.,  during  the 
lifetime  of  the  assignor,  since  it  coald  not  be  reached  by  an  execution.  Bat 
that  after  his  death,  it  might  be  treated  as  fraudulent  in  a  proceeding  against 
the  executor,  becaose  the  chose  in  action  wonld  have  been  assets  in  his  hands 
available  towards  payment  of  the  creditors ;  atid  that  in  case  of  an  insolvency 
it  becomes  frendnlent  by  the  conjoint  operation  of  13  Eliz.  c.  S,  and  the  ins<d- 
vent  act  Pnrsning  this  doctrine,  it  woult^  seem  that  a  volnntaiy  assignment 
of  such  choses  in  action  as  are  seizable  in  execntjon  by  the  proTisions  of  1 
Yict.  0. 110,  would  now  be  subject  to  the  operation  of  13  Eliz.  c  5.  And,  with 
Bnbmission,  an  assignment  of  a  chose  in  action  (or  other  property  not  seiuble 
in  ezecntion),  under  circumstances  which  [if  the  property  were  seizable),  would 
make  the  conveyance  void  nnder  13  EUz.  c  6,  seems  void  ia  case  of  a  enbs»< 
qoent  bankruptcy  or  insolvency  as  against  the  assignees,  who,  but  for  tbo 
Bsaignmeot,  would  be  entitled  to  the  property.  Norcntt  v.  Dodd,  mpm.  In 
Sims  T.  Thomas,  12  Ad.  k  El.  636,  it  was  laid  down  as  a  general  proposition, 
that  a  ^voluntary  assignment  of  a  bond  (before  1  &  2  Vict.  c.  110),  was 
L  -I  Qot  void  as  against  creditors ;  bat  the  important  distinction  between  an 
ordinary  execution,  under  which  the  bond  conld  not  have  been  taken,  and  tha 
statutory  ezecntion,  so  to  speak,  of  an  insolvency,  does  not  appear  to  hava 
been  then  adverted  to.  Perhaps  it  was  considered  not  to  arise  npon  Uw 
pleadings. 

The  effect  of  13  Elis.  c.  6,  upon  the  sheriff's  duty  has  been  explained  by  tha 
Court  of  Exchequer  in  Imray  v.  Kagnay,  11  li..  k  W.  267 ;  from  which  decision 
it  follows,  that  the  sheriff  is  bound  (at  aU  events  if  he  have  notice  of  the  fraud), 
to  aeise  and  sell,  notwithstanding  a  fraudulent  assignment  or  judgment  and 
execntion,  and  that  if  he  do  not,  on  action  lies  against  him.] 
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The  sUtat*  2T  EUl.  C.  i,  hmag  in  pari  materid  with  the  13  Elii.  c  6,  i> 
nfemd  to  in  tbe  text  in  illustration  of  the  doctrine  there  laid  down  respecting; 
the  constnctioii  of  the  latter  sbitnt«.  The  27  Eliz.  (rendered  perpetual  bj  30 
Elis.  cap.  18)  wu  enacted  for  the  protection  of  purehoMrt,  as  IS^KIiz.  waa  for 
tkkt  of  enditon.  It  enacts  that  every  conveyance,  grant,  eharge«Jease,  estate 
and  limitation  ot  nse  of,  in,  or  ont  of  an;  lamU,  tentmentt,  or  other  hertditamenta 
«h»taoeTer,  for  the  intent  and  purpose  to  del^nd  and  deceive  sncb  persons, 
bodies  pcditic,  &c.,  as  shall  purchase  the  said  lands,  kc.,  or  any  rent,  profit,  or 
oomBodity,  in  or  ont  of  the  same,  shall  be  deemed  and  taken,  only  against  that 
person  or  persons,  bodies  politic,  kc.,  and  his  or  their  heirs,  snccessors,  execn- 
tora,  adminiHtratOTS,  and  assigns,  and  against  every  one  lawfully  claiming  ander 
them  who  shall  so  pnrchase  fbr  money,  or  any  good  ooneideration,  the  said 
lands,  Ac^  or  any  rent,  Jtc.,  to  be  vihoUi/  void,  frnstmte  and  of  none  eflect. 

Under  this  act  it  is  held  that  not  merely  is  a  conveyance  executed  wtA 
tKprtM  inttiditni  to  defraud  snbeeqn«it  parchasers  for  value  void  as  against 
them,  see  Barrell's  case,  6  Rep.  72 ;  Oooch's  case,  6  Bep.  60 ;  and  Standen  v. 
Bollock,  cited  ants,  p.  fi  :  bnt  a  w^untary  conveyance  is  so  likewise,  even  thongfa 
the  si^seqnent  purchaser  have  notice  of  it.  Qoodright  v.  Hoees,  1  Bl.  1019 ; 
Evelyn  v.  Templar,  1  Bro.  B.  148 ;  Doe  v.  Manning,  9  Bast,  59 ;  Oonnick  T. 
Trapand,  8  Dow,  60;  for  the  very  execntion  of  a  subsequent  conveyance 
nlBcienlly  evinces  the  fraudulent  intent  of  the  former  one.  [It  is  however 
good  as  against  the  grantor,  who  therefore  cannot  as  against  a  purchaser  with- 
oat  notice,  compel  specific  performance  of  a  snbseqnent  contract  to  purchase 
for  valoe.  Smith  v.  Garland,  2  Her.  123.  See  Willdns  v.  Ormsby,  5  Bear. 
I&3.]  The  Jifrh  section  of  the  same  statute  enacts,  that  if  any  person  shall 
make  any  conveyance  of  lands,  with  a  clause  of  revocation,  at  his  *will  p,  ., 
and  pkasnre,  of  such  conveyance ;  and,  after  such  conveyance,  shall  <■  ' 
bargain,  sell,  grant,  demise,  convey,  or  charge  the  same  lands  to  any  person  or 
persons  for  money  or  other  good  consideration,  the  said  first  conveyance  not 
bring  revoked,  that  the  said  first  conveyance,  as  against  such  bargainees, 
TCBdeet,  lessees,  their  heirs,  successors,  execntois,  administrators,  and  assigns, 
shall  be  vcsd  and  of  none  effect  See  the  observations  on  this  section  in  the 
principal  case,  A  power  to  mortgage  to  any  extent  is  a  power  of  revocation 
vithin  the  meaiiing  of  this  section.  Tarback  v.  Marbnry,  2  Yem.  511.  Bnt 
a  power  to  chs^  with  a  parlicnlar  sum  is,  if  no  ^nd  be  found,  not  so.  Jen- 
kins V.  Eemish,  1  Lev,  163.  A  power  to  lease  for  any  number  of  yeara  with  or 
vithoat  rent,  is  also  a  power  of  revocation  within  this  section :  for  both  that^ 
and  the  mortgage  power  enable  the  party  exercising  them  to  defeat  the  estate 
in  substance.  Idivender  v.  Blackstone,  2  Lev.  146.  Bnt  a  power  to  be  exer- 
eieed  with  the  consent  of  third  persons  is  not  within  this  cUnse,  unless,  as  in 
the  case  put  in  the  text,  they  be  nnder  the  control  of  the  settlor.  Boiler  v, 
Watertouae,  2  Show.  46. 

A  mor^agee  is  apurcAoMr  within  the  meaning  of  the  27  Eliz.,  Chapman  v. 
Xmery,  Oowp.  279.  As  to  an  equitable  mortgagee,  sea  Buckle  v.  Mitchell,  18 
Tea.  100;  Lister  v.  Turner,  S  Hare,  281;  Kerriaon  v.  Dorrien,  9  Bing.  76.] 
And  eo  ia  a  lenee  at  a  rack-rent,  Qoodright  v.  Moees,  2  BI.  1019 ;  or  a  person 
'who  releases  a  contested  right  in  consideration  of  the  conveyance  to  him,  Hill 
T.  Bishop  of  Exeter,  2  Tannt.  69  ;  or  the  purchaser  nnder  a  settlement  made  in 
COBiideration  itf  an  "intended  marriage, Douglas  v.  Ward,!  Cba.Oa.  79; 
bat  not  under  a  poet-noptial  settlement,  unless  made  in  porsnance  of  >■  ' 
artiiclee  entered  into  before  marriage,  Martin  v.  Scudamore,  1  Cha.  Ca.  170,  for 
VOB  vohmtarj  conveyance  cannot  defeat  another.  Glavering  v.  Olavering,  2 
Tern.  473 ;  1  Abr.  Eq.  24.  And  ttii^>U  that  the  articles  ought  t«  be  binding 
oaea,  Doe  d.  Bamea  v.  Bowe,  4  N.  0. 737. 
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A  will  IB  looked  on  as  a  voltmttiry  conveyance,  Tillers  v.  Beaumont,  I  Tern. 
100;  Booghton  t.  Bougbton,  1  Atk.  625.  See  3  Swanet.  412,  414,  in  nolU. 
And  tbero  may  be  cases  in  which,  on  ocf  oont  of  the  inadequacy  of  the  price,  a 
qnestion  maf  arise,  whether  a  Bnbseqaent  conTeyance,  thoagh  some  value  pass, 
be  not  in  «2^  volnntary,  and  a  mere  trick  for  the  purpose  of  invalidating  a 
former  one.  Doe  v.  James,  16  East,  212.  [See  an  analogons  case,  Fersse  t. 
PetBSe,  7  01.  A  F.  2T9,  post,  14.]  A  leasee  without  fine  or  rent  is  not  a 
poichaser  within  the  statute,  Upton  v.  Bassett,  Cro.  Eliit.  444 ;  cited  also  in 
Twyne's  case.  [  Quart,  whether  a  bond  Jide  porchaser  for  value  from  the  heir- 
at-law  of  one  who  has  made  a  voluntary  "conveyance  ie  within  the 
L  '-^"'i  statute  T  According  to  the  report  of  Parker  y.  Carter,  4  Hare,  409,  it 
would  seem  that  he  is  not ;  but  compare  s.  2  and  b.  5  ;  and  see  Bmrell's  case, 
6  Rep.  72,  recognized  and  acted  on  in  Warburton  v.  Lovelond,  G  Bligh,  N.  S. 
30.    See  also  1  Sngd.  T.  and  P.  928, 11th  ed.] 

In  27  Eliz.  there  is  a  proviso,  sect.  4,  similar  to  that  in  23  Eliz.  sect.  .6,  in 
favour  of  bond  jide  purchasers.  Snch  are  considered,  persone  taking  nuder 
'  instmments  made  \bondfide  and]  for  a  valuable  consideration,  Boe  v.  Mittou,  2 
Wils.  356 ;  or  under  aate-nnptial  setllements ;  Kirk  v.  Clark,  Free.  Cfaa.  275  ; 
or  pOBt-auptial  settlements  made  in  consideration  of  ante-nuptial  articles ;  or  of 
an  additional  portion,  Dundas  v.  Dutena,  2  Cox,  235 ;  Jones  v.  Uarsh,  Forest 
63 ;  Browne  v.  Jones,  1  Atk.  188 ;  Spnrgeon  v.  Collier,  1  Eden,  66  ;  or  in  con- 
sidentioD  of  the  wife's  joining  to  destroy  an  ante-nuptial  settlement,  Scott  v. 
Bell,  2  Lev.  70.  So  also  persons  who,  between  the  voluntary  settlement  and 
the  purchase,  have  acquired  as  purchasers  under  the  voluntary  settlement  any 
legal  or  even  equitable  right.  Prodgers  v.  Langham,  1  Sid.  133.  [The  East 
India  Company  v,  Olavel^  Free  Cha.  3TT,  seems  opposed  to  Prodgers  t.  Lang- 
ham,  but  the  latter  case  was  not  referred  to  in  the  former,  and  it  was  approved 
of  by  Lord  Eldon,  George  v.  Milbanke,  9  Tes.  193,  and  by  Lord  Kenyon,  Peer 
V.  Eliason,  1  East,  95,  where  it  is  caled  "  a  very  leading  authority."]  Smartle 
T.  Williams,  3  Lev.  3B7,  Skinn.  423  ;  Kirk  v.  Clark,  Free.  Cha.  275 ;  Brown 
v.  Carter,  5  Tes.  jnn.  862 ;  George  v.  Milbanke,  9  Tes.  190 ;  [Ueggison  v.  Fos- 
ter, 2  Y.  A  C.  0.  C.  336.  There  have  been  some  cases  in  which  the  qnestion 
has  been,  how  far  the  consideration  of  marriage  will  extend,  and  whether 
limitations  in  favour  of  very  remote  objects  may  not  be  void  as  against  snbse- 
qnent  purchasers.  See  Jenkins  v.  Kemish,  Bard.  395 ;  White  v.  Stringer,  2 
Lev.  105  i  Osgood  v.  Strode,  2  P.  Wme.  245  ;  Ball  v.  Bamford,  Free.  Cha.  113  j 
Eeevea  v.  Reeves,  9  Mod.  132;  [Hart  v.  Middlehurat,  3  Atk.  371.]  In  two  of 
the  latest  cases  on  the  subject,  a  limitation  to  the  issue  of  the  settlor  by  a 
second  marriage  was  certified  by  the  King's  Bench  jtot  to  be  voluntary.  Clayton 
V.  Earl  of  Winton,  3  Madd.  302.  And  a  limitation  to  the  brothers  of  the 
settlor  to  he  voluntary.  Johnson  v.  Legard,  ibid.  283 ;  [see  Stackpoole  v 
Stackpoole,  4  Dm.  &  War.  326>  So  a  limitation  in  a  marriage  settlement  of 
the  wife's  land,  in  default  of  children,  for  the  benefit  of  her  brothers  and  sisters 
has  been  bolden  void  as  against  a  bond  fide  purchaser  for  value  from  the 
husband  and  wife,  Cotterell  v.  Homer,  13  Sim,  606.  As  to  the  validity  of 
such  a  limitation  between  the  high  contracting  parties  themselves,  see  Daven- 
port V.  Bisbopp,  2  Y.  &  0.  C.  C.  451 ;  1  FhU.  698.]  A  settlemeut  made  by  a 
r,,^,-,  'widow  about  to  take  husband  upon  the  children  of  her  former  marriage 
>■  -I  was  upheld  by  Lord  Hardwicke  against  a  subsequent  mortgagee.  New- 
stead  T.  Series,  1  Atk.  265.  The  title  of  one  who  purchased  for  valuable 
consideration,  from  a  person  who  bad  obtaihed  a  conveyance  by  fraud,  of  which 
he  however  had  no  notice,  fails  within  the  above  proviso,  and  cannot  be 
impeached.    Doe  v.  Martyr,  1  K.  B.  332.     [The  existence  of  a  valuable  con- 
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ndsTation,  tlioitgh  it  aiiDnld  differ  from  tlie  consideration  epecified  in  tbe 
instnimeat,  may  be  proved,  in  order  to  rebut  fraud  and  establish  a  right  to  the 
beoeSt  of  the  proriso;  thus,  whore  a  deed  purported  to  be  in  coQaideratioD  of 
lore  and  affection,  evidence  waa  allowed  that  the  grantor  was  under  a  bond  to 
npport  the  objects  of  it.  Oale  v.  WiUiauuoii,  8  M:.  &  W.  405  ;  see  Fott  r. 
Todhnnter,  2  C.  C.  C.  76. 

The  adeqnacj  of  the  consideration  ia  an  important  element  in  forming  a 
coDclnsion  as  to  the  hondjida  of  the  transaction.  (See  Doe  t.  Jones,  16  East, 
212,  ante,  14.)  In  no  case,  however,  can  inadequacy  of  consideration  alone  be 
■aid,  as  a  proposition  of  law,  conclnsively  to  establish  mold  _fida.  The  rela- 
tionship of  the  parties,  and  Other  circumstances,  may  explain  away  its  prima 
fiwie  effect.  For  instance,  a  conveyance  in  a  deed,  by  way  of  family  arrange- 
ment, part  of  the  inducement  to  execute  which  is  obvioosly  natural  love  and 
affection,  may  be  sustuned  by  any  valuable  consideration  not  very  inadequate. 
Petsso  V.  Persse,  7  01.  A  P.  279.  See  Pott  v.  Todhnnter,  2  C.  0.  C.  76 ; 
Parker  v.  Garter,  4  Hare,  409.  The  joinder  of  a  necessary  party  in  a  convey- 
ance is  not  always  a  sufficient  consideration.  It  has  been  held  not  to  be  so 
where  a  limitation  waa  made,  not  for  his  benefit  or  at  his  desire,  nor  in 
pnrsoance  of  any  contract  of  his.  Doe  d.  Baverstock  v.  Rolfe,  8  A,  £ 
E.  650.] 

The  atatnte  of  27  EUk.  was,  perhaps,  a  more  beneficial  enactment  than  that 
of  13  Elix.,  for  it  has  been  laid  down,  that  at  common  law  no  fraud  was  reme- 
died which  should  defeat  an  after  purchase,  but  only  that  which  was  committed 
to  defraud  a  former  interest.  Cro.  Eliz.  445,  and  pp.  7  &  8  supra;  yet  there  is 
•  dictnm  of  Lord  Mansfield's  to  the  contrary,  in  Cadogan  v,  Kennett,  Cowp. 
434.  [The  words  of  the  act,  it  will  be  observed,  are  very  large  and  compre- 
hensive. They  include  every  "conveyance,  grant,  charge,  lease  estate,  and 
timitatiOD  of  use."  Therefore,  it  has  been  held  that  the  uses  declared  on  a 
recovery  might  bo  void  as  against  a  subseqnent  purchaser,  thongh  the  recovery 
itself  remained  valid  and  destroyed  an  estate  toil  for  his  benefit.  Doe  d.  Baver- 
stock  V.  Rolfe,  8  A.  £  E.  850,]  Copyholds  are  within  this  act,  Doe  d.  Bottriell, 
iB.k  Ad.  131 ;  Corrie  v.  Nind,  1  M.yl.  &  Cr.  17.  [Doe  d.  Baveratock 
T.  RolTe,  8  A.  A  E.  650.  'But  not  personal  property,  Jones  v.  Croncher,  ^  ^ 
1  Bim.  A  Stu.  315,  and  Sngd.  V.  and  P.  938. 11th  ed. 

There  are  also  cases  to  which,  from  their  nature,  as  imparting  the  absence  of 
Tslaable  consideration,  the  statute  of  27  Eliz.  c.  4,  does  not,  it  seems,  extend  ; 
tot  inslAnce,  a  voluntary  endowment  of  a  charity  is  not  defeated  by  a  subsequent 
conveyance  for  valuable  consideration.  Corporation  of  N'ewcastle  v.  Attorney- 
Oeneral,  12  CI.  A  F.  402. 


The  snbjact  of  sales  and  mortgages  of  chattels  without  deliyery  of  pos- 
•esaioD,  has  ^ven  rise,  in  America,  to  more  protracted  diBcussion  than  an; 
other  matter,  probably,  in  the  law.  For  precision  in  regard  to  so  nice  a 
subject,  it  wilt  be  aecesaarj  to  consider  the  different  courts  of  the  Uaioa 
■eparately :  bat  they  may  be  grouped  conveniently  in  three  classes.  Id 
the  first,  which  indudes  the  court  of  the  United  States,  of  Kentuclcj, 
Illinois,  Alabama,  and  Indians,  the  principle  established  is,  that  unless  pos. 
session  follow  tho  deed, — that  is,  if  the  possession  be  retained  inconsistently 
with  the  legal  natare  and  purpose  of  the  transfer, — the  conveyance  is,  by  the 
Xatutes  of  Elizabeth,  fraodnlent  in  law,  and  void,  against  creditors  and  sub- 
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Beqne&t  bon&jvde  purahasen ;  uid  by  tliese  ooorts  it  is  held,  that  in  cue 
of  contiiigent  sales  or  mortgagea,  the  retaioiag  of  poaaeauon  is  not  incoii- 
sistent  with  the  nature  of  the  ooDvejaiice.  And  thia  wag  tha  law  of  Vir- 
ginia before  the  late  caee  of  Davis  v.  Tamer.  The  law  of  New  Hampehire 
and  Sooth  Carolina  majr  be  considered  in  this  connexion,  as  resembling  this 
claaa  more  nearly  than  imy  other.  The  second  olasa,  which  takes  in  the 
conrts  of  New  York,  as  they  stood  before  the  Revised  Statutes,  of  Pennsyl- 
vania, ConnectJcnt  and  Vermont,  differs  from  the  first,  chiefly  in  holding 
that  delivery  of  possession  is  necessary  as  against  creditors,  in  case  of  mort- 
gages and  contingent  transfers,  as  well  as  in  cases  of  absolute  sales;  they 
hold  that  all  conveyances  are  fraudulent  in  law,  where  possession  does  not 
pass  with  the  title,  unless  it  had  been  retained  for  reasons  satisfactory  to 
the  court.  In  the  third  class,  the  distinction  taken  in  the  first,  between 
absolute  and  contingent  sales,  is  adopted,  but  it  is  held,  that  retaining  pos- 
session inconsistently  with  the  conveyance  is  only  evidence  of  fraud  for  the 
jury.  This  class  comprehends  the  oouTts  of  Massaohosettfl,  Maine,  Ohio, 
Tennessee,  Missonii,  (Georgia,  Texas  and  North  Carolina. 

It  is  believed  that  the  real  difference  in  principle,  between  the  last  and 
two  former  classes,  is  upon  the  question  vhat,  in  law,  constitutes  the  fraud 
irhich,  nnder  these  statutes  of  Elizabeth,  avoids  conveyances.  The  defini- 
tion of  fraud  is  always  matter  of  law;  uid  the  point  really  in  issne,  in  the 
controversies  that  have  taken  place  on  thia  subject,  appears  to  be,  whether 
this  Btatatory  fraud  consists  in  the  debtor's  merely  reserving  to  himself  % 
trust  out  of  the  property  conveyed,  or  whether  like  fraud  at  common  law  it 
lies  solely  in  an  actual  design  to  cheat.  It  is  commonly  supposed  that  the 
distinction  is  merely  as  to  the  nature  and  weight  of  the  evidence  which 
retention  and  possession  affords;  whether  it  raises  a  legal  presumption  of 
frand,  of  which  the  court  are  to  take  cognizance,  or  only  a  natural  presump- 
tion with  which  the  jury  are  to  deal.  But  this  distinction  appears  to  b6 
merely  a  derivative  one,  flowing  necessarily,  or  reasonably,  out  of  the  diver- 
«ty  above-mentioned,  as  to  the  legal  nature  and  definition  of  frand,  which  is 
the  essential  difference  at  the  bottom  of  the  whole  affair. 

^1),  The  federal  courts,  and  those  which  follow  them,  seem  to  hold, 
what  there  are  many  and  strong  reasons  for  believing  to  be  the  true  intec- 
pretation  of  the  statutes  of  Elizabeth,  that  fraud  nnder  those  statutes,  coo- 
aiats  in  the  debtor's  reserving  to  himself  some  interest  or  benefit  out  of  the 
property  conveyed :  and  under  this,  they  have  adopted  the  general  princi- 
ple of  evidence  settled  in  Twyne's  case,  diat  retaining  posBeasion  of  chattels 
after  a  conveyance  of  them,  raises  in  law  a  presumption  of  a  secret  trust, 
that  is,  ia  prim&Jaeie  evidence  of  a  secret  trust,  or  of  frand,  but  may  be 
explained  or  rebutted, — presumptio  juris,  though  not  juris  et  de  jure.  The 
presumption  is  in  its  nature  a  l^al  one,  for  the  rights  and  interaata  result, 
ing  from  transactions  are  matter  of  law.  Now  if  the  lav  makes  the  pre- 
sumption, the  law  must  determine  when  the  presumption  is  rebutted ;  for 
to  let  the  jury  dedde  generally  upon  the  sufficiency  of  any  circumstances 
to  rebut  the  presumption,  would  bo  to  make  the  jury  judges  of  the  weight 
of  the  presumption,  and  would  therefore  change  the  nature  of  this  presump' 
tion  from  being  one  of  law,  to  a  merely  natural  one  of  fact ;  or  from  being 
primd  facie  evidence,  to  being  merely  competent  and  sufficient  evidence. 
Accordingly,  those  conrts  have  proceeded  to  determine,  from  conaiderationi 
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ot  good  Muse,  mi  from  the  nature  and  reason  of  this  rule  of  evidenoe,  what 
is  the  legal  limit  of  the  presnmption ;  ia  other  words,  how  far  it  may  be 
nbutted.  And,  at  onc«,  they  say,  that  if  the  cataveyance  itself  he  in  its 
nature  valid  and  such  aa  the  law  gives  effect  to,  no  possession  which 
naturally  or  reasoaahly  results  from  the  design,  purpose  and  practical 
operation  of  that  couveyanoe  oau  be  in  ita  nature  fraudulent,  or  can  raise  a 
presumptioQ  of  any  secret  trust  beyond  the  import  of  the  conveyauce ;  and 
therefore,  when  the  law  has  delermioed  that  mortgages,  and  oonveyoncea 
to  the  use  of  creditors,  are  valid  transactions,  it  would  be  contradictory  to 
eonaider  that  any  retention  of  possession  which  is  justified  and  allowed  by 
the  nature  and  purpose  of  the  transfer,  can,  by  its  own  mere  operation, 
render  the  conveyance  invalid;  and,  upon  absolute  sales,  such  retention  of 
poseeasion  as,  being  reasonable  or  nnavoidahle,  ia  practically  consistent 
with  an  absolute  transfer,  not  only  cannot  raise  any  suspicion  that  the 
transfer  is  not  absolute,  but  must  he  considered  as  having  been  ratified  and 
approved  by  the  law,  when  it  sanctions  the  principle  of  absolnte  sales  by 
debtors.  '  But  it  is  very  plain  that  beyond  this,  rebuttal  cannot  extend, 
irithout  upsetting  the  principle  of  a  legal  presumption  or  primd  /aeU 
evidence  altogether,  and  conflicting  with  the  previous  definition  of  fraud. 
For,  it  was  an  apparent  irreeonoilnbility  of  the  possession  with  the  con- 
veyance that  raised  in  law  the  presumption  of  a  secret  trust  behind  the 
coDTeyance,  and  nulesa  all  real  irreconcilability  is  removed,  the  presumption 
of  law  t^tainly  is  not  removed.  The  possession  of  goods  constitutes  a  use 
in  him  who  possesses,  and  if  the  possesdon  be  in  derogation  of  the  convey- 
ance, it  most  be  by  a  secret  consent  or  agreement  of  the  parties.  (2.)  The 
courts  referred  to  in  the  second  class  ahove-mentioned,  which  comprise  the 
noted  cases  of  Sturtevant  and  Keep  v.  Ballard,  and  Clow  and  another,  v. 
Woods,  may  be  regarded  as  proceeding  on  the  same  general  notion  of  fraud, 
with  the  first  class,  and  adopting  the  same  rule  of  evidence  as  to  the  pre- 
sumption of  fraud  from  retention  of  possesion.  But  they  have  been  led 
by  reasons  of  public  policy,  and  a  desire  to  prevent  debtors  from  acquiring 
ft  false  credit  in  the  eyes  of  the  world,  to  narrow  the  exception  to  the  pre- 
sunption,  so  that  the  exoeption  shall  not  embrace  all  those  cases  in  which 
a  retention  of  possession  is  ailowed  by,  or  is  merely  not  inconsistent  with, 
the  nature  of  the  conveyance,  but  only  those  in  which  it  is  strictly  required 
by  it;  and  thus  the  legal  [H^sumption  of  fraud  will  apply  to  all  cases 
except  where  the  law  approves  of  the  couveyanoe  and  its  purpose,  and  the 
non  delivery  of  possession  is  absolutely  necessary  to  give  effect  to  the 
conveyance  and  accomplish  its  purpose.  Contingent  sales,  or  mortgages, 
are  therefore  within  the  application  of  the  principle.  And  as  the  mortgagee 
has  an  immediate  right  to  the  possessitHi,  any  retention  is,  obviously,  as 
much  in  derogation  of  the  rights  transferred  by  the  conveyance,  in  case  of 
mortgages  as  of  absolute  sales,  and  therefore  should  raise  the  same  pre- 
sumption of  a  secret  trust  behind  the  conveyance.  The  rule  adopted  in 
these  tribunals,  that  the  court  is  in  all  cases  to  pronounce  upon  the  suffi- 
dency  of  the  motives  and  reasons  for  non-delivery,  results  directly  from 
the  p^nciple  of  prim&fack  evidence,  or  of  the  presumption  being  one  of 
law.  (3).  The  third  class  differs  widely  from  both  of  these;  but  the 
diversitj,  as  above  remarked,  appears  to  grow  out  of  a  difference  as  to  the 
legal  constitution  and  definition  of  fraud.  Those  courts  hold  that,  as  to 
Vou  L— 4 
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salefl  of  ohattolB,  frand  under  these  Btatnfes,  as  well  58  at  common  lav, 
consiats  onlj  in  an  actoal  intention  to  hinder  and  delay  creditois,  which  is 
necessarily  a  mere  consideration  of  fact;  and  that  the  reservation  of  a  tntat, 
expressly  or  impliedly,  upon  a  transfer  of  chattels,  is  not,  in  itself,  legally 
a  fraud.  It  is  held,  that  the  retaining  of  the  possession  upon  a  conveyance, 
inoonsiBtently  with  the  legal  completeness  of  the  transaction  and  the  ordi- 
nary practice. — which  applies,  therefore,  only  to  absolute  sales,  and  not  to 
mortgages, — raises  a  presumption  that  the  couTeyanoe  is  colourable  ;  and 
~  with  this  presumption,  the  whole  evidence,  as  this  definition  of  fraud 
neoesaarily  requires,  is  referred  to  the  jury,  upon  the  question  whether 
there  was,  or  not,  in  point  of  fact,  an  intention  to  hinder  and  delay  creditors. 
The  oases,  indeed,  in  these  states,  generally  speak  of  possession  being  primi 
/aeie  evidence  of  fraud ;  but  their  practice  necessarily  implies  that  it  ii 
merely  competent  and  snfScient  evidence,  raising  a  natural  presumpdon ; 
for  the  court  does  not  exercise  the  right  of  judging  of  the  sufficiency  of  the 
endenoe  to  rebut  the  presumption  of  fraud,  but  leaves  every  case  to  the 
jury;  and  to  let  the  jury  negative  the  presumption  if  they  will,  is  to  make 
thent  the  judges  of  its  weight  and  extent;  it  is  obvious,  too,  that  in  point 
of  reason  and  good  sense,  the  retaining  of  posEcssion  does  not  raise  thd 
same  strong  and  constant  presumption  of  an  actual  design  to  defraud,  as  it 
does  of  a  tmat;  and,  it  may  be  added,  that  the  making  the  test  of  ^ud 
to  oonsist  in  the  presence  or  absence  of  a  particular  external  fact^  varying  ' 
is  each  separate  case,  necessarily  does  away  with  every  thing  like  a  general 
and  permanent  preBumption.  It  can  there&rc  hardly  be  sud  that  the  rule 
in  Twyne's  case  exuta  at  all  in  Massachusetts,  Mtdne,  Ac. ;  and  it  may  be 
conndered,  that  this  principle  and  rule  of  evidence  necessarily  perish,  when 
the  definition  of  fraud  which  gave  rise  to  them,  is  abandoned. 

(I).  Following  the  arrangement  suggested  above,  we  may  consider  the 
Federal  Courts,  the  courts  of  Kentucky,  Illinois,  Alabama,  and  Indiana, 
first,  sa  agreeing  substantially,  though  sometimes  difTering  from  one  another 
in  the  form  in  which  the  principle  ts  laid  down,  and  differing  in  some  points 
of  its  application. 

In  the  FzDERAi:.  Goubts,  in  Hamilton  v.  Bussell,  the  principle  of  Edwards 
T.  Harben,  was  approved  and  adopted  by  Chief  Justice  Maoshall.  ''An 
unconditional  sale,  where  possession  does  not '  accompany  and  follow  the 
deed,'  is,  with  respect  to  croditors,  on  the  sound  coostmction  of  the  statute 
of  Elizabeth,  a  fraud,  and  should  be  so  determined  by  the  oonrt.  [Meeker 
et  al.  V.  WiUon,  1  Qalliaon,  419,  423,  S.  P.  diet ;  Phettiplaoe  v.  Saylea, 
4  Mason,  812,  822,  S.  F.  diet.,  where  the  rule  is  rested  on  public  policy. 
Moore  v.  Bingold  Srd  Cranch  C.  C.  434 ;  Travers  v.  Ramsay  id.  354 ; 
Hamilton  v.  Franklin  4  id.,  729;  Gilman  v.  Herbert,  8  id.,  58,1  The 
distinction  is,  between  a  deed  purporting  on  the  face  of  it  to  be  absolute^ 
BO  that  the  sepuation  of  the  possession  from  the  title,  is  incompatible  with 
the  deed  itself;  and  a  deed  made  upon  condition  that  does  not  entitle  the 
rendee  to  the  immediate  possession;"  Hamilton  v.  Bussell,  1  Cranch,  809, 
316.  In  IT.  S.  7.  Eooe  et  al.  8  Id.  73,  89,  the  diota  of  the  chief  justice 
seem  to  reoognise  the  rule  as  being,  that  retaining  possession  after  an  abso- 
lute bill  of  sale,  is  a  fraud  in  law ;  but  if  the  conveyance,  ttova  its  terms, 
is  to  leave  the  possession  in  the  grantor,  as  in  case  of  a  mortgage,  retaining 
poBseeaion  is  no  evidence  of  fraud.    In  Conard  v.  The  Atlantic  Insurance 
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Ool,  1  Fetors,  S88,  419,  it  is  said,  that  where  the  sale  is  not  absolute,  bnt 
Gondidoiial,  the  iraat  of  poesessiDii,  if  cousiatent  with  the  atipalations  of 
the  parties,  and,  tt  fortiori,  if  flowing  irom  them,  is  DOt,  per  te,  a  badge  of 
fnad.  And  in  I^Wolf  v.  Harris,  4  Mason,  515,  at  Nisi  Frius,  it  was 
ruled,  in  case  of  a  mortgage,  or  defeasible  conreyftnoe — that  if,  by  the 
terms  of  the  contract,  or  bj  neceBsorj  implication,  the  parties  agree,  that 
posaeoDon  shaU  not  pass,  there  ia  nothing  fraadulent  in  that.  It  will  be 
obaerred,  that  these  cases  admit  retention,  according  to  the  terms  of  the 
deed,  only  where  the  sale  is  not  absolute;  and  the  rule  to  be  extracted 
from  them  appears  to  be,  that  if  the  title  be  transferred  absolutely  to  the 
gra&tee,  for  his  own  use,  a  possession  most,  in  every  case,  be  delivered,  as 
aeon  as  practicable,  and  as  far  as  praoticiible,  according  to  the  circumstances 
of  the  property  and  the  parties,  or  it  is  void  against  creditors;  bnt  if  the 
title  pass  only  conditionally  or  defeasibly,  possession  may  then  be  in  either 
one  or  the  other;  provided,  it  be  not  held  contrary  to  the  intention  of  the 
parties,  as  drawn  from  the  deed ;  the  right  to  control  the  possession  by 
tigreement  in  the  deed,  not  existing  in  case  of  an  absolute  transfer  of  the 
interest.  Tliis  distinction  is  very  fully  illostrated  in  the  Kentucky  case  of 
Hnodley  t.  Webb,  post;  and  the  principle  that  inconsisteiicy  with  the 
agreement  in  the  deed,  will,  even  in  case  of  a  mortgage,  render  the  retaining 
of  possesNon  a  &aud,  is  supported  by  the  decision  in  Jordan  v.  Turner,  in 
IndiaoB,  post.  It  is  obvious,  that  the  principle  of  Hamilton  v.  Russell 
will  not  avtad  a  conveyance  for  want  of  immediate  possession,  where  the 
bill  of  sale  is  the  transfer  of  property,  not  within  the  power  of  the  parties; 
for  the  non-aocompaniment  of  possession  is  then  not  inconcdstent  with  the 
conveyaitce ;  and,  aooordingly,  it  is  decided,  that  an  assignment  of  a  ship 
or  goods  at  sea,  will  transfer  the  property,  so  as  to  prevail  against  a  subse- 
qoent  attachment;  provided,  the  vendee  take  possession  within  a  reasonable 
time  after  their  arrival ;  Wheeler  v.  Sumner,  4  Mason,  188 ;  Conard  v. 
The  Atlantic  Insurance  Co.  But  if  he  do  not  "take  possession  within  a 
naaonable  time,  the  same  presumption  of  legal  &aud  arises,  as  if  the  pos- 
Mstnon  had  originally  been  practicable,  and  been  withheld ;  Meeker  et  al. 
T.  Wilson.  The  esse  of  an  assignment  to  a  trustee,  for  the  benefit  of 
ereditora,  was  said  by  Chief  Jnstice  Marshall,  not  necessarily  to  fall  within 
the  principle  of  Buseell  v.  Hamilton ;  being  a  transfer,  not  to  the  imme- 
diate nse  of  the  transferee,  bnt  for  the  trustee  to  dispose  of  for  a  particular 
purpose:  "The  continnance  of  the  possesion  with  the  dooor,  until  the 
trust  can  be  executed,  may  not  be  so  incompatible  with  the  deed,  as  to 
tender  it  absolutely  void  under  all  circumstances.  The  court  does  not 
mean  to  express  any  opinion  on  this  point,  further  than  to  say,  that  it  is 
not  supposed  to  be  decided  in  Hamilton  v.  Hussell.  Brooks  v.  Marbury, 
11  Wheatoa,  79,  82.  Upon  the  whole,  the  principle  established  in  the 
Courts  of  the  United  States  seems  to  be  : — that  the  transaction  is  fraudulent 
m  law,  and  void  against  creditors,  if  the  possession  be  retained  (by  the 
owner  or  his  bailee  without  notice  of  transfer  served)  inconsistently  with 
the  purpose,  trust,  and  appropriation  of  the  property,  as  fixed  by  the  legal 
opvation  of  the  deed ;  that  in  absolute  sales,  the  possession  must  be 
delivered  in  a  reasonable  time,  for  the  nature  and  purpose  of  the  transaction 
leqoiio  it ;  bnt  in  mortgages,  and  ether  conveyances  not  absolute,  posses- 
sion may  be  retained  without  fr«ud;  for  that  is  not  inconsistent  with  the 
object,  deaign,  and  nature  of  the  transaction. 
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While  the  general  principle  in  regard  to  the  necessity  of  posMSBion  fol- 
lowing  and  accompanjing  an  absolute  sale,  has  been  strongly  insisted  on  in 
the  District  of  Columbia  (Moore  v.  Ringold,  Travers  r.  Runsaj,  3  Orauch, 
o.  0.  434,  354 ;  Hamilton  t.  Franklin,  i  id.,  729)  and  it  has  been  held 
where  goods  are  not  in  the  actual  possession  of  the  vendor,  but  on  his 
bailee's,  that  at  least  an  order  muBt  be  §pven  b;  the  vendor  and  served  on 
the  biulee  to  deliver  possesaion  to  the  vendee;  Gilmao  v.  Herbert,  3 
Granch,  58,  and  jet  further,  that  where  the  vendorand  vendee  live  together 
in  the  same  house,  the  possession  will  be  presumed  to  be  and  remain  in  the 
vendor  until  the  contrary  is  shown;  Travers  v.  Bamsay,  3  id,,  854  j  yet 
where  goods  (household  goods  and  stock  In  a  share  bosiuess,  &o.,)  were,  at 
the  date  of  the  deed,  actually  delivered  to  the  two  grsntees  for  a  valuable 
consideration,  and  then  taken  possession  of  by  one  of  the  grantors  who  was 
hondJUie,  the  known  agent  of  the  grantees,  and  who,  as  such,  received  and 
exercised  exclusive  possession,  bond  Jide,  publicly  and  notoriously  for  the 
sole  use  and  benefit  of  the  gmntees,  so  that  the  change  of  possession  was 
notorious  and  unequivocal,  such  passesuon  was  ruled  not  to  be  inconsistent 
with  the  deed  and  not  to  make  it  fraudulent ;  but  it  would  have  been 
Otherwise  if  the  possession  remiuned  with  the  gnnton,  joindif,  although 
the  said  agent  was  one  of  the  grantors;  Beed  v.  Minor,  3  Crauch,  82. 

In  Kentdcky,  the  subject  was  examined  very  ably  by  Kobektbon,  C.  J^ 
in  Hundley  v.  Webb,  3  J.  J.  Marshall,  643,  and  the  following  rule  settled 
as  the  true  meaning  of  the  rule  in  Edwards  v.  Harben,  and  Hamilton  v.  Bns- 
sel :  Unless  possession  be  in  conformity  with  the  title  and  interest  as  vested 
by  the  deed,  it  is  a  fraud  by  judgment  of  law ;  it  is  not  a  qnesUon  of  morals 
or  intention,  but  a  conclusion  of  law  as  to  the  validity  of  ^e  sale  as  against 
creditors:  Therefore  an  abioiuU  eaie  is  invalid,  unless  possessiou  be  given, 
whatever  agreement  to  the  contrary  there  may  be  in  or  out  of  the  deed,  and 
whatever  reason,  aliunde,  may  be  shown  for  retaining  possession :  but  in 
mortgages,  the  title  is  only  contingently  transferred  j  it  is,  in  fact,  severed 
into  two  parts;  the  bare  legal  title  passing  defeasibly,  and  the  more  sub> 
Btantial  equitable  title,  not  passing  at  all ;  and  the  retaining  of  the  posscf- 
eion  is  therefore  not  iuconsistent  with  the  title  created  by  the  deed,  and  is 
not  a  fraud  in  law.  These  distinctions  accord  with  all  that  has  been  decided 
in  Kentucky,  before  and  since;  and  following  them  the  other  cases  may  bo 
arranged  under  the  heads  of  abtolule  tram/eri,  and  troTufer*  not  ahioltae. 
That  an  ahtolute  tale,  where  possession  is  retained  by  the  vendor,  is  fraudu- 
lent in  law,  and  entirely  void,  is  decided  i(i  Pale  v.  Arnold,  2  Bibb,  606  ; 
Allen,  &c.,  V.  Johnson,  4  J.  J.  Marshall,  235  ;  Lyne,  &c.,  v.  Bank  of  Ken- 
tucky, 5  Id.  545,  574 ;  and  is  recognized  and  applied  in  Langhlin  v.  Fergu- 
son and  others,  6  Dana,  111,  119 ;  and  Daniel,  &c.,  v.  Morrison's  Executors, 
&o.,  id.  182,  (a.  d.  1833 ;)  and  in  the  latter  case,  though  the  cousisteDcy  of 
the  rule  with  either  "  sound  policy  or  the  haxmony  of  legal  science"  was 
doubted,  and  it  was  doubted  whether  both  principle  and  justice  would  not 
have  been  better  served  by  originally  making  it  oTiljprim&  facie  evideuoe, 
and  a  question  of  actual  intent,  yet  it  was  declared  to  be  "  too  firmly  estab- 
lished by  the  authority  of  adjndged  cases  to  be  judicially  overruled :"  and 
again  in  Woodrow  v.  Davis,  et  al.,  2  B.  Monroe,  298,  where  an  earnest 
attack  appears  to  have  been  made  upon  the  doctrine,  the  court  declared  that 
no  principle  had  been  more  conclusively  settled  in  that  state,  by  adjudged 
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Miea,OTmora  iavambly  recognized  and  applied,  th&n  tbat  whioh  denonncea 
%  retention  of  the  poeseBsion,  and  use,  and  oBtensible  ownerBhip  of  a  movable, 
■Her  an  absolute  sale  of  the  title,  as  a  fraud,  conclasive  and  intraTersable,  as 
•gainst  preyiouB  creditors,  and  subsequent  creditors  nbo  have  become  Bnch 
while  that  poasession  was  retained,  and  against  purchasers,  hand  fide;  and 
that  it  was  beyond  the  power  of  the  courts  now  to  change  it.  And  still 
more  recently,  (1847-8)  the  Court  of  Appeals  of  that  state  declared  that 
the  doctrine  that  sales  of  personal  property,  when  the  possession  does  not 
accompany  the  sale,  but  remains  with  the  vendor,  are  fraudulent  and  void, 
as  to  creditors  and  aubsequent  purchasers,  is  too  well  established  to  require 
\  discnsrion,  or  reference  to  authorities  for  its  support ;  Waller  t.  Cralle,  8 
B.  Monroe,  11.  And  "the  condition  of  the  parties  at  the  time  of  the  sale, 
the  vendee  residing  with  the  vendor,  does  not  take  the  sale  out  of  the  opera- 
tion of  this  mie  of  law.  An  actual  change  of  possession,  so  far  as  the  thing 
■old  is  susceptible  of  it,  is  absolutely  necessary  to  the  validity  of  the  sale  as 
to  creditors  and  subsequent  purchasers,  whenever  the  vendor  at  the  time  of 
the  sale,  ia  in  the  possesnou  of  the  property.  And  this  transmutation  of  pos- 
■eaaioD  to  be  effectual,  most  not  be  merely  nominal  or  momentary,  but  must 
be  real,  actual  and  open,  and  such  as  may  be  publicly  known ;"  Waller  v. 
Gntlle."  And  a  oontiaued  possession  by  the  vendor,  as  ostensible  owner, 
ifter  an  absolute  bill  of  sale,  though  it  be  under  articles  of  agreement  with 
thfl  vendee  that  the  vendor  shall  be  employed  as  his  overseer,  or  under  a 
eontnct  of  hire,  is  equally  fraudulent  and  void ;  Stephens'  Administrator  v. 
Bamett,  Adm.,  7  Dana,  257,  261 ;  Woodrow  v.  Davis  et  al.  And  not  only 
jnnst  possession  be  delivered,  but  it  must  continue  in  the  vendee ;  Meredith 
T.  Sanders,  2  Bibb,  101 ;  for  the  matter  is  not  helped  by  a  temporary  delivery, 
tnd  a  re-delivery  on  loan,  though  the  sale  and  loan  be  honest,  and  the  sale 
be  on  a  valuable  consideration,  for  it  is  a  trust,  and  gives  the  vendor  a  false 
credit ;  and  it  is  error  to  leave  the  matter  to  a  jury ;  Goldsbury  v.  Hay,  1 
littel,  254 ;  and  a  re-delivery  on  hiring  or  other  bailment  would  be  equally 
bad ;  and  no  intervention  of  third  persoDs,  as,  by  a  sale  through  the  me- 
dimn  of  a  trustee  or  agent,  and  a  hiring  by  the  vendee  to  the  trusteo,  and 
by  the  trustee  to  the  vendor,  or  other  management,  will-  avail ;  if  the  pos- 
■enion  be  not  actually  and  visibly  transferred  and  vested  with  the  title,  the 
nle  is  void  by  "inexorable  judgment"  of  law,  without  regard  to  fairness 
of  purpose  or  value  of  consideradou ;  Idnghlin  v.  Perguson.  Of  course,  the 
Tendee  is  not  obliged  to  keep  the  possession  forever  \  but  he  cannot  transfer 
it  to  any  one  but  a  stranger  to  the  contract,  unless  he  has  remained  in  poo. 
■eMon  long  enough  to  show  tbat  the  delivery  to  him  was  not  merely  formal 
tnd  ooloarable ;  Breckenridge  v.  Anderson,  3  J.  J.  Marshall,  7 10, 714.  And 
the  two  last  cited  cases  show,  tbat  where  property  is  held  in  trust,  an  abso- 
hile  sale  is  equally  within  the  rule ;  but  in  the  case  of  the  sale  of  a  chattel, 
at  the  time  in  possession  of  another  on  hire,  the  vendee's  not  having 
posaeasion  till  the  hiring  is  ended,  is  neither  fraud,  nor,  alone,  evidence  of 
it ;  for  one  is  the  sale  of  a  chattel,  and  the  other  of  a  reversion  :  and  in  the 
latter  cose,  the  legal  possesuon  is  considered  as  being  connected  with  the 
right  of  property,  and  as  following  the  transfer  of  it ;  Butt  v.  Caldwell, 
4  Bibb,  458.  The  rule  of  fraud  in  law  applies  only  to  voluntary  sales, 
and  not  to  eoenuve  sales  by  process  of  law ;  Greatbouse,  &c.,  v.  Brown,  S 
Monroe,  280;  yet  leaving  possession  with  the  former  owner  in  such  case, 
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tbongh  Dot  a  ihrnd  in  lair,  iB,  without  expUnatioD,  Boma  evidence  of  frtnd 
in  fact;  Breokenridge  7.  Andenon;  Langhlin  t.  FerguMs;  Stepheos'  ad- 
nuDistrator  t.  Bamet,  adm. ;  and  tbat  fact  alone  voald  be  Bufficient  to 
aathorize  the  jury  to  infer  fraad  in  fact,  if  they  saw  fit;  Kilby  v.  Hag^D, 
S  J.  J.  Marshall,  208;  Allen  et  al.  t.  Johnston,  4  id.  285,  2S7.  And 
this  ezoeption  extends  only  to  an  actual  sale  by  the  sheriff,  according  to 
the  reqnisitions  of  the  law;  for  it  is  only  when  the  legal  formalities  are 
followed,  that  sufficient  fairness  and  notorietj  are  presumed;  and  a  prifate 
Tolnntarj  sale  by  the  debtor  to  pay  debts  for  the  Batisfactioa  of  which  ao 
execution  is  in  the  hands  of  the  sheriff,  would  not  be  within  the  exception  ; 
Laughlin  v.  Fergnson,  &a. :  and  though  there  be  a  formal  sale  by  the 
sheriff,  yet  if  it  be  in  fiict  coUosire,  and  made  by  the  priTste  agreement 
and  nnderetanding  of  the  parties,  and  not  by  coercion  of  law,  it  becomea 
subject  to  the  same  rules  of  law  in  regard  in  possession,  which  are  applied 
to  priT&te  Bales :  and  the  bare  act  of  leaving  the  property  in  possession 
of  the  debtor,  renders  the  sale  tjuo  facto  fraudulent  and  void ;  Stephens' 
Administrator  v.  Barnett,  Adm.,  7  Dana,  267,  260.  As  to  Iratu/en  not 
ahtoluU,  the  mie  ie,  that  if  by  the  legal  operation  of  the  deed  or  convey- 
ance, the  title  does  not  pass  absolutely,  but  only  conditionally  or  contingently, 
then  the  requirement  of  possession  attending  the  title  is  satisfied  without 
delivery  of  possession.  I'he  contingency,  however,  must  be  in  the  titU;  tatf 
if  the  legal  effect  of  the  deed  be,  an  executed  contract  passing  the  whole  pro- 
perty absolutely,  a  collateral  agreement  inserted  in  the  deed,  that  the  owner 
will  deliver  possession  when  called  on,  will  not  have  any  saving  efficacy: 
the  sale  will  be  frandulent  and  void  in  law ;  Grimes  v.  Davis,  1  Littell, 
211 ;  and  the  contingency  or  oondi (Penality  must  spring  from  the  operation 
of  the  deed  itself;  for  an  extrinsic  agreement  to  convert  an  absolute  transfer 
into  a  conditional  one,  is  not  admissible  :  Hundley  v.  Webb,  and  Laughlin 
T.  Ferguson.  A  mortgage  presents  a  caee  of  t^at  kind  of  oontingeni^  in  the 
transfer  of  the  title,  which  saves  the  necessity  of  delivering  possession :  the 
subject  is  examined  in  Head,  Hobbs  et  al.  v.  Ward,  et  al.,  1  J.  J.  Marshall, 
280 ;  and  it  is  determined  that,  till  forfeiture,  the  title,  effectually  and  vir- 
tually, does  not  pam;  and  therefore  retaining  possession  is  not  fraudulent 
per  le  ;  and  that  retaining  possession,  even  after  forfeitnre,  is  not  "  of  itself 
unconnected  with  any  other  circnmstances  of  lapse  of  time  or  the  conduct  of 
the  mortgagee,  to  be  considered  a  strong  badge  of  fraud :  the  deed  is  still  a 
mortgage ;  the  right  of  the  mortgagee  is  still  contingent  and  collateral ;  and 
the  pOBsesuon  of  the  mortgagor  is  not  necessarily  inconsistent  with  the 
title."  Bat  though  it  is  conclusively  settled  that  in  case  of  a  mortgage 
non-delivery  is  not  a  fraud  in  law,  yet  it  seems  that  it  will,  even  before  for- 
feiture, be  competent  evidence  of  frand  in  fact  for  the  jury  ;  M'Gowen  v. 
Hoy,  5  Littell,  239 ;  and  possession  after  forfeiture  certainly  "  may  be 
evidence  of  fraud,  and  combined  with  other  circumstances,  or  even  alone,  may 
be  satisfaotory  to  a  jury;"  Buoklin  v.  Thompson,  IJ.  J.  Marshall,  228,227; 
but  it  is  to  have  no  more  weight  than  the  oircumstanoeB  show  it  to  be  end- 
tied  to ;  and  <<  in  many,  perhaps  most  cases,  it  may  not  be  any  evidence  of 
even  a  fraud  in  foot ;"  Snyder  v.  Hitt,  2  Dana,  204.  A  conveyance  in  trust 
for  creditors  is  another  instance  of  a  transfer  not  absolute,  to  which  the 
ezoeption  applies,  that  possession  consistent  with  the  terms  and  object  of 
the  deed  is  Dot  legal  fraud,  though  it  is  admitted  to  be  a  circumstance  from 
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which  fraad  nuy  be  inferred,  sosceptible  of  being  oonntoracted  hj  proof, 
and  explaiaed  or  reconciled  with  honesty  and  fair  dekling ;  and  therefore 
the  &ot  that  one  member  of  a  firm  vhicb  has  made  an  aadgmaent  in  trust 
tor  creditors,  remains  in  poeseBnon  as  an  agent  employed  by  the  tmBteea  to 
■nisi  them  in  executing  the  trust  does  not  avoid  the  assignment  j  Yemen, 
to.  T.  Morton  and  Smith,  8  Dana,  247,  254;  Christopher  v.  Covington  and 
Smith,  a  B.  Monroe,  S57,  358.  Condititmai  gala  are  not  affeoted  by  this 
rule  of  frand,  not  being  present  conveyances  of  the  title;  and  delivery  to 
the  vendee  ia  not  fraudulent  in  lav ;  yet  it  may  go  to  the  jury  as  evidence 
from  which  a  frandnlent  intent  may  be  found  by  them ;  Baylor  t.  Smithet's 
Eeira,  1  Uttell,  lOn. 

Zu  IxuMois }  in  Thornton  v.  Davenport  ot  aL,  1  Soammon,  296,  (con- 
firmed in  Kitobell  v.  Sratton,  id.  301,}  it  was  settled,  that  upon  an  abso- 
hte  bill  of  Bale,  non-accompaniment  of  possession,  is  a  fraud  in  lair ;  but  if 
the  possession  be  in  accordance  with  the  right  and  title  created  by  the  deed, 
it  is  not  fraudulent:  that  mortgages,  marriage-settlements,  and  Iimitati(Hi8 
over,  are  valid,  without  delivery,  if  possession  be  with  the  person  at  the 
time  entitled  to  it;  and  therefore  a  boaCJide  mortgage  without  delivery  of 
possession  was  held  good.  One  judge  dissented,  and  held  that  retention  on 
a  mortgage  was  equally  fraudulent  as  on  an  absolute  sale ;  and  approved 
the  principle  in  Glow  and  another  v.  Woods,  {beUne.)  In  the  late  case  of 
Rhines  v.  Phelps  et  aL,  3  GOman,  455, 464,  the  role  in  Thornton  v.  Saven- 
port,  was  repeated  and  enforced,  and  the  point  was  declared  to  be  diatinotly 
settled  in  that  atate,  and  it  was  believed  on  reason,  and  the  most  approTod 
authorities. 

In  AliABAHA  after  much  confusion  and  apparent  contradiction,  the  rule 

appears  to  be  settled  substantially  to  the  same  effect.     In  Hobbs  v.  Bibb,  2 

Steward,  51,  the  principle  and  the  cases  are  examined  at  length,  by  Lipscohb, 

C.  J-,  and,  with  a  strong,  and  not  very  temperate  espreasion  of  opinion, 

against  the  role  of  fraud  in  law,  he  decides,  that  on  a  sale  and  re-biiing  of 

negroes,  it  should  go  to  the  jury,  whether  there  was  a  fraudulent  intent  or 

not.  In  Mar^n  v.  White,  Admn.,  id.  162,  on  the  authority  of  this  case,  it  was 

decided,  by  Colueeb,  J.,  that  possession  remaining  with  the  vendor,  after  a 

bill  of  sale  absolute,  was  not  fraudulent  but  <m\y  prim&  facie  evidence  of 

fraud.     In  Ayres  t.  Moore,  id.  336,  before  Lipbooub,  C.  J-,  and  Saffold, 

J.,  the  former  held,  that  the  presumption  of  fraud  might  be  explained  and 

rebutted ;  but  that  the  facts,  that  the  consideration  was  ample  and  hon&fidt 

paid,  and  the  bill  of  sale  recorded,  were  not  a  sufficient  explanation;  that 

the  jury  mnst  be  satisfied  that  a  sufficient  reason  for  the  retention  existed, 

and  that  no  person  who  had  used  ordinary  prudence  had  been  deceived  j 

for,  notwithstanding  the  consideration  were  ample  and  hand,  fide  paid,  and 

notice  given  to  all  the  world,  yet  if  the  oonveyanoe  was  made  with  a  view 

to  defraud  creditors,  and  the  purchaser  knew  of  this  design,  the  title  was 

Toid :  Saftold,  J.,  in  a  long  and  very  intelligent  opinion,  held,  that  the  true 

doctrine  was  that  of  the  Federal  courts,  that  it  is  constructive  fraud,  if  poa- 

•esnoDbenotconsistent  with  the  deed;  and,  therefore,  that  the  rule  in  Hohbs 

T-  Bibb,  should  be  narrowed,  so  as  to  allow  the  jury  the  smallest  possible 

discretion ;  and  he  says,  as  has  been  said  in  this  note,  that  the  substanoe 

of  the  principle  in  Edwards  v.  Earben,  and  Hamilton  v.  Bussel,  is,  <■  that 

the  posaeasion  shall  not  be  incompatible  with  the  object  of  the  deed,  or  that 
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it  shkll  be  consisteot  vith  its  apirit  ind  intent."  bi  Panling  t.  Stnrgiu  et 
a\.,  S  Stewart,  96,  the  Dictam  of  Saffold,  J.,  is,  thtt  the  matter  mast  be 
explained  to  the  Battsfaction  of  the  court  and  jury.  In  Miller  t.  Thompson, 
8  Porter,  196,  Saffold,  G.  J-,  commented  on  the  cases  of  Hobbs  v.  Bibb, 
and  Ayres  v.  Moore ;  he  says,  that  the  former  decided,  that  retention  of  pos- 
Beaeion  is  not  a  fraud,  per  »e,  bnt  a  presumption  that  may  be  rebntted,  but 
that  what  would  be  sufficient  to  rebnt  this  presamption,  was  left  andecided ; 
that  the  decision  in  Ayres  v.  Moore,  was,  that  the  consideration  being  bond 
fide,  and  the  bill  recorded  was  not  enongh ;  "  bnt,  it  mnst  appear,  that  the 
Bale  was  not  made  to  hinder  or  delay  creditors ;"  and  that  this  is  to  be  deter- 
mined by  the  jury  from  all  the  circnm stances :  and  be  further  says,  that  a 
oonsequenoe  of  the  opinion  of  the  court  in  Ayres  t.  Moore  "  would  appear 
to  be,  that  if  '  pOBsession  does  not  accompany  and  follow  the  deed,'  in  the 
true  acceptation  of  these  terms — that  b,  i/  the  ponesnon  be  inctmttMtenl 
with,  and  not  tyhxrvient  to,  the  object  of  the  convfj/ance,  the  sale  must  be 
found  by  the  jury,  tinder  the  instruction  of  the  court,  fraudulent  and  void, 
Ttnlees  the  &ilure  be  satiafactorily  explained ;  though  there  be  no  other  objec- 
tion to  the  couTeyanoe :"  and  he  said  that  the  two  cafes  referred  to  had 
been  influenced  by  Bissell  v.  Hopkins,  which  had  since  been  departed  from. 
In  Bank  of  Alabama  t.  M'Dade,  4  Porter,  252,  negroes  sold  at  public  auction 
by  a  trustee  for  creditors,  were  retained  two  montha  to  aid  in  gathering  in 
the  crop  which  they  had  eultirated :  the  court  held,  on  the  principle  of 
Kidd  V.  RawlinsoQ,  that  the  publicity  of  the  sale  dispenses  with  immediate 
delivery ;  but  if  the  purpose  of  leaving  them  was  unfair ;  or  if  left  ao 
unreasonable  a  time  aa  to  afford  presumption  that  the  sale  was  colourable ; 
then  it  became  fraudulent  and  void ;  but  that  nnder  the  oircnmBtanees  in 
thia  case,  "  the  court  might  wilh  propriety  have  instructed  the  jury,  that 
if  the  possession  was  hondjide,  such  possession  did  not,  per  k,  avoid  the 
sale."  In  Blocker,  adm'r,  v.  Burnesa,  2  Judgee'  Alabama,  854,  (1841,) 
where  poaseasion  was  retained  after  an  absolute  sale,  the  jury  were  inatmcted 
that  if  they  believed  from  the  evidence,  that  the  tranaaction  waa  upon  bir 
and  sufficient  con  aiders  ti  on,  waa  bon&fide,  and  not  intended  to  hinder  and 
delay  creditors,  the  sale  was  valid ;  and  this  instruction  was  approved  by  a 
majority  of  the  court.  Ormond,  J.,  approved,  because  he  conceived  it  to 
be  the  point  decided  in  Ayres  v.  Moore,  and  he  agreed  to  Ayrea  v.  Moore, 
though  he  could  not  aee  the  difference  between  it  and  Hobba  v.  Bibb. 
GoLDTHWAiTE,  J.,  concurred,  and  thought  Ayres  v.  Moore  did  not  affect 
the  general  principle  of  Hobba.  v.  Bibb,  Collier,  C.  J.,  dissented, 
because  he  thought  that  the  principle  established  in  Ayres  v.  Moors 
required,  that  besides  repelling  the  actual  presumption  of  an  intent  to 
defraud  of  delay  creditora,  the  legal  presumption  of  fraud  must  be  removed, 
by  ahowing  sufficient  epecial  reasons  why  posseaaion  doea  not  follow  ths 
sale;  for  the  sale  might  be  fair  and  hondjide,  and  yet  posseaaion  be 
retained  by  subsequent  arrangement,  in  a  manner  to  make  it  fraudulent 
And  tiiia  opinion  of  Collier,  C.  J.,  appenra  now  to  be  recognized  as  the 
law.  After  any  such  sale  as  in  ila  nature  contemplatea  an  immediate 
change  of  posaesaion,  the  retention  of  posseseion  is  primA  /aeie  evidence, 
or  a  legal  presumption,  of  fi^ud,  and  if  unexplained,  would  be  sufficient  to 
authoriie  a  verdict  against  the  vendeej  the  presumption,  however,  may  be 
rebntted,  or  ezpluned  away  by  oircamstances;  but  it  will  not  be  removed 
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Wkkn  special  Teaaona  for  tha  retention,  sufficient  in  the  jiu!gment  of  the 
ooort,  ue  aliown ;  and  when  the  Ten  d  or  i  a  in  solvent^  and  no  Teaeana  aje 
abown  for  retaining  possessioD,  the  inference  of  fraud  is  concluBive  in  law ; 
I^anters'  and  Merchants'  Bank  of  Mobile  v.  Borland,  6  Alabama,  531, 
648;  Borland  ▼.  Mayo,  8  Id.  106, 115;  Mauldin  &.  Terrell  t.  Mitchell, 
14  id.  814;  Noble  et  al.  t.  Coleman  &  Gnnter,  16  id,  77,  83.  See,  also, 
dicta  ia  Adams  t.  Bronghton,  adm'r,  &o.,  13  id.  731,  740,  743.  In  cases 
of  sales  not  absolute  and  iroinecliate,  posseBeton  according  to  the  terms  of 
the  deed,  ia  not  a  badge  of  fraud ;  accordiogly,  in  mortgages  and  deeds  of 
trost,  possession  until  the  time  of  forfeiture  or  of  sale,  is  not  an;  eTidenco 
of  fraad;  bat  possession  after  that  time  is  evidence  of  fraud,  thoagh  oapablo 
ot  being  rebntted  bj  showing  some  sufficient  rtason  why  the  possession  was 
permitted  to  remain ;  Magee  t.  Carpenter,  4  Alabama,  469 ;  RaTiseis  t. 
Alston.Traatee,  5id.297;  Wiswallv.  Tickoorand  I)ay,6  id.  179;  Besha, 
Shepherd  and  Co.  t.  Scales,  id.  S56 ;  Dearing  v.  Watkins,  16  id.  20,  25 ; 
Beall  and  Beall  v.  Williamson,  14  id.  65,  60;  Simerson  t.  The  Branch 
Bank  at  Decatnr,  12  id.  205, 213.  In  the  last  ease,  the  exception  of  pnblic 
judicial  sales  ia  recogniaed;  asweU  in  Anderson  T.Brooks,  11  id.  954,  &58. 
In  Indiana,  the  principle  and  rule  established  in  Jordan  t.  Turner,  8 
Blaokferd,  309,  confirmed  and  acted  on  in  Watson  and  Another  t.  Williams 
and  Another,  4  id.  26,  appears  to  be  in  precise  accordance  with  the  law  of  the 
Pederal  courts  aa  above  slated,  and  as  more  fully  developed  in  the  earlier 
"Virginia  cases,  namely,  that  a  possession  in  the  vendor,  inconsistent  with 
the  conveyance,  is  a  &aad  is  law ;  but  possession  consistent  with  the  deed, 
though  it  may  be  primA  facie  evidence  of  fraud,  may  yet  be  explained,  and 
thown  to  be  necessary  and  fair: "  No  evidence  can  be  admitted  to  explain  a 
possession  which  is  inconustent  irith  the  contract :"  but  evidence  to  explain 
the  possession,  and  prove  fairness,  may  be  received,  "  if  ^uch  evidence,  and 
Bach  retaining  of  possession  by  the  vendor,  are  consistent  with  the  contract 
(or  conveyance]  ;  as,  if  it  be  a  conditional  sale,  or  a  mortgage,  or  if  it  is 
part  of  the  original  contract,  that  the  vendor  should  retain  possession,  until 
after  a  defanll  should  be  made  in  the  condition  of  the  sale;  or  when  the 
aitnation  of  the  parties  or  the  goods  is  sucb,  that  immediate  possession  can- 
Dot  be  taken,  aa  in  the  case  of  a  ship  at  sea,  or  a  growing  crop;  or  where, 
from  any  other  legal  and  h<m&  fide  cironmstance,  immediate  possession 
cannot  be  taken."  On  this  distinction  all  the  latter  cases  have  gone.  On 
an  ahwol^Ue  hiU  o/tak,  it  was  held  in  Foley  and  another  v.  Knight,  4  Id. 
420,  that  evidence  to  show  an  agreement,  as  part  of  the  contract,  that  the 
Tcndor  should  retain  possession  was  inadmissible,  because  it  contradicted 
the  bill;  but  subject  to  this  restriction,  that  possession  contradictor;  of  the 
bill  was  inadmissible,  evidence  might  be  received  to  show  the  posEession 
was  not  f^udulent.  In  morfgaget,  as  the  mortgagee  has,  upon  a  simple 
mortgage,  an  immediate  right  to  take  possession,  (Case  v.  Winahip,  4  id. 
425),  retention  of  possession  by  the  mortgagor,  is  prim&  facie  evidence  of 
fraud;  Hankins  and  anolher  V.  Ingols,  4  id,85:  Bat  a  mortgage  does  not, 
like  an  absolute  sale,  necessarily  import  that  the  possession  is  to  be  with  the 
grantee,  and  the  parties  may  agree  as  te  who  shall  have  the  possession, 
and  the  principle  still  holds,  that  inconsiBteucy  of  possession,  with  the  deed, 
is  fraud  in  law,  but  possession  not  iuconslstent  with  the  deed,  may  be 
explained;  and,  thereftne,  where  the  mortgage-deed  declared,  that  the  pro- 
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perty  is  delivered  to  the  mortgagee  in  his  own  right,  poBsesdoB,  tiM  and 
trading  with  the  property,  by  the  mortgagor,  was  decided,  per  §e,  t«i  reader 
the  mortf;age  fraadalent  and  void  ;  Jordan  t.  Tarnerj  bnt  when  nothing 
was  8ud  in  the  mortgage  deed,  aa  to  who  was  to  liave  possesaioD,  evidence 
to  ahow  why  posseseion  waa  ictuned,  and  thai  the  retainer  was  not  tiKO.' 
dnlent,  was  decided  to  he  admiaaible;  Watson  and  another  t.  WilliBms 
and  another ;  Hawkins  and  another  t.  Ingols.  This  is  the  very  rule  of  th« 
Federal  Courts,  as  deckred  in  Conrad  t.  Atlantic  Ins.  Co.,  and  P' Wolf  v. 
Harris.  The  dicta  in  Hankins  t,  Ingols,  in  case  of  a  mortgage,  that  reten- 
tion is  primd  /aeie  evidence  of  fraud,  munt  be  trnderatood,  it  is  supposed,  to 
apply  to  cases  like  that  before  the  coort,  where  possession  was  not  incon- 
sistent with  the  Donveyauce;  and  not  to  mean,  that  possession  inoonsiBtent 
with  the  deed,  is  not  absolutely  fraudulent. 

In  VtaoiNiA,  prior  to  the  case  of  Davis  v.  Turner,  (1818),  the  construc- 
tion of  the  rule  had  always  been,  in  exact  accordance  with  Eidwards  v.  Har- 
beu,  and  Hamilton  v.  Bossell ;  that,  though  such  retention  of  poaseseioD  as 
stood  with  the  nature  of  the  conveyance  was  not  fraudnlent,  yet  retention, 
or  immediate  re-delivery,  of  poaseseion,  after  an  absolute  bill  of  sale,  was, 
j>er  K,  fraudulent  in  law,  however  free,  in  other  respects,  the  case  might  be, 
from  any  evidence  of  dishonesty  or  unfairness,  and  rendered  the  sale  void  as 
against  creditors,  and  aubseqnent  pnTohaaers;  Fitshugh  v.  Anderson  and 
Others,  2  Hening  &  Munford,  289,  803 ;  Alexander  v.  Deneale,  2  Munford, 
841 ;  Robertson  v.  £well,  8  id.  1,  7 ;  Thomas  v.  Soper,  6  id.  28 ;  William- 
son V.  Farley,  Gilmer,  15.  And  though  retention  of  possesnon  after  a  mort- 
gage was  not  fraudulent;  Bose's  Adm'x  v.  Burgess,  10  Leigh,  186;  yet  a 
retontion  after  a  release  of  the  equity  of  redemption,  or  a  sale  to  the  mort- 
gagee, was }  Clayhom  v.  Kill,  1  WaahingtoD,  177 ;  Glasscock,  &e.,  v.  Batten, 
0  Bandolph,  78.  It  seems,  however,  that  if  possession  were  ixm&Jide  taken, 
or  asserted,  before  the  creditor's  lien  attach,  it  would  be  good ;  Sydnor  v. 
Gee,  &a.,  4  Leigh,  535;  Lewis  v.  Adams  and  another,  6  id.  S20;  Carr's 
Adm'rs  v.  Glasscock's  Adm'r,  et  ala.,  3  Grattan,  343,  354.  Since  the  early 
cases  before  cited,  the  subject  has  undergone  eztenuve  and  thorough  discus- 
sion; but  the  principle  originally  settled  in  accordance  with  Hamilton  v.  Rns- 
sell,  until  Davis  v.  Turner,  had  not,beea  at  all  shaken  or  altered.  On  the 
contrary,  the  principle  that  possession  consietent  with  the  deed  is  not  fraudu- 
lent, and  possession  inconustent  with  the  deed  is  fraudulent  in  law,  was 
mwntained  up  to  that  time,  and  appeared  to  be  firmly  eatablishod.  The 
cose  of  Land,  £o.,  v.  Jeffries,  &c.,  6  Randolph,  211,  turned  upon  the  validity 
and  ooQBtruetion  of  a  deed,  intended  to  be  for  separate  use;  upon  a  fraudu- 
lent deed  being  void  only  against  the  creditors  of  the  grantor;  and  upon  the 
busband's  possession  of  the  wife's  separate  property,  being  not  inconsistent 
with  the  deed;  but  the  judges  expressed  their  views  upon  the  general  prin- 
fflpte  of  retention  of  possession,  and  they  were  alt  in  perfect  accordance  with 
those  embodied  in  the  decisions  of  the  federal  courte,  via. :  that  the  iucon- 
Nstenoy  of  the  possession  with  the  deed,  is  the  matter  which  couatitntes 
frand.  Cakr,  J.,  said,  that  "  The  doctrine  of  fraud,  per  le,  is  not  statute 
law ;  and,  therefore,  not  a  strict  positive  thing.  It  is  a  rule  of  the  courts, 
founded  in  reason  and  couvenience.  It  is  not  every  potiible  case,  in  which 
possession  remuning  with  the  grantor,  conaUtutes  fraud.  The  possessioit 
may  be  oonsisleat  with  the  deed."    An  absolute  oouveyanee,  he  said,  should 
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be  aoeompuded  by  posseenos ;  ind,  if  possesBion  remuD.  with  the  grantor, 
ianger  than  in  the  nfttanl  coutbc  of  fair  transactions  it  ought,  it  raises  a 
presomptioD  of  &  secret  tnut,  and,  nnexpluned,  ocnstitntes  a  fraud;  bat  it 
Dtay  be  explained, — as  by  shoTing  in  cose  .of  a  slave,  that  the  slave  was  so 
ill,  that  a  removal  would  have  endangered  his  life;  or  in  case  of  the  por- 
chase  of  a  horse  in  the  conntiy,  where  he  Is  left  till  he  can  be  sent  for  th« 
next  daj; — this,  obviously,  is  saying  merely,  that  ou  an  absolute  sale,  deliv- 
ery of  poflsession  need  not  be  instantaneons,  bat  is  good  if  made  as  soon  sa 
pofldble  or  practicable.  Goeen,  J.,  said :  '<  A  poflsession  and  use,  inconsist- 
ent with  the  terms  and  professed  objects  of  the  deed,  makea  the  deed,  per 
m,  fraudulent  and  void;  since  it  proves  conclusively,  notwithstanding  any 
ctdonrable  conveyance,  that  the  beneficial  right  to  the  property,  is  in  the 
person  who  has  such  use  and  possession ;  and,  therefore,  such  nso  and  poa- 
•eadoD  is  conclusive  evidence  of  an  original  fraudulent  intent  in  the  making 
of  the  deed,  and  avoids  it,  ah  initio ;"  that  parol  proof  of  an  agreement,  in 
relation  to  the  possession  of  property  absolutely  conveyed,  inconsistent  with 
the  legal  efiect  of  the  deed,  was,  therefore,  inadmissible;  but  though  parol 
proof  of  «  collateral  agreement  for  a  possession  inconsistent  with  the  deed,  is 
■inadmisdble,  parol  proof  may  be  given  to  show,  tbat  really  there  is  no  inoon- 
nstescy  between  the  posaession,  and  the  deed :  thus  "  if  the  deed  be  condi- 
tional on  its  face,  proofs  may  be  ^ven  as  to  the  performance  or  non-per^ 
formance  of  the  condition ;  or,  if  upon  the  face  of  the  deed,  the  property  ia 
to  be  disposed  of  by  the  grantor,  for  the  benefit  of  the  grantee;  or,  if  the 
grantor  retains  the  possession,  not  for  his  own  nee,  and  does  not  use  it,  bnt 
only  for  eafe-heeping,  until  the  grantee  can  take  possession,  as  if  the  grantee 
be  at  a  distance ;  or,  the  deed  is  to  trustees  for  the  purpose  of  selling,  and 
paying  debts,  and  the  property  remains  for  safe-keeping,  in  possession  of  the 
debtor,  (aa  is  usual  in  such  caees,\  until  a  sale  can  be  conveniently  made; 
or,  if  the  property  be  in  inch  a  situation  as  that  it  cannot  he  delivered,  (ts 
at  sea,)  bo  that  it  be  delivered  as  soon  as  practicable ;  or,  if  the  grantee  pur- 
chase at  a  sheriff's  sale,  and  leave  the  property  in  the  possession  of  the 
debtor,  and  for  his  use,  this  possession  is  not  inconsistent  with  the  idea  of  a 
Jxm&fide,  absolute,  and  effectual  conveyance  from  the  sheriff  to  the  pur- 
chaser }  or,  if  the  possesion  be  a  social  possession,  so  that  a  pOBsession  of  the 
grantee  may  be  implied ;  such  cases  do  not  in  ^t,  come  within  the  rule 
under  discussion ;  since  no  proofs  are  glveu  to  contradict  or  vary  the  terms 
or  effect  of  the  deed,  but  only  to  show  that  the  possession  is  not,  in  fact 
inconustent  with  the  terms  of  the  deed  itself."  CoALTEB,  J.,  said,  <<  Aa 
absolute  bill  of  sale,  by  one  in  debt,  of  his  goods,  of  which  he  afterwards 
retains  the  possession,  is  deemed  fraudulent  as  to  his  creditors,  because  « 
secret  trust  in  his  fovor  is  presumed,  even  if  the  grantee  is  also  a  bon&Jide 
creditor  to  the  full  value  of  the  goods."  Bbooke,  President,  sud,  that  the 
vendor's  remaining  in  posaesuon,  is  conclnsive  evidence  of  fraud,  unless 
explained;  bnt  such  explanation  may  be  given,  "when  it  is  confined  to 
unavoidable  circumstances,  in  exclusion  of  any  agreement  or  assent  of  the 
parties,  inconsistent  with  the  deed."  Cabsll,  J.,  in  his  very  able  and  inter- 
esting opinion,  (Appendix,  L  p.  599,]  opened  the  whole  subject  with  the 
greatest  cleameas  and  compidtension,  and  reconciled  all  the  cases :  he  stud, 
that,  "  Inconsistency  of  possesession  with  the  deed,  is  the  principle,  the  foun- 
dation of  the  rule,  and  the  test  of  its  application:"  thai,  Inconsistency  of 
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poHsessioti,  renders  the  deed  frandalcnt  in  law,  and  absolntely  void,  withoat 
regard  to  intention;  m«re  posseeaion  by  the  vsnioT,isprimA  fade  6\idena9 
of  fraud ;  because  posseBsion  is  ahrsyaprimd  facie  evidence  of  property  in,  or 
of  a  trnat  for,  the  person  posBeasing;  it  may  be  explained,  by  showing  tt  to 
be  not  inconsistent  with  the  purpose  of  the  deed,  as  by  being  only  temporary, 
for  the  reasonable  convenience  of  the  grantee;  unless  it  thus  be  shown  to 
be  not  inconsistent  with  the  deed,  it  is  conelnsive  evidence  of  fraud;  thai. 
As  to  the  doctrine  of  inconnstency  of  possession,  there  is  no  difference  be- 
tween a  conveyance  to  trustees,  and  a  direct  conveyance  to  the  party  bene- 
ficially interested;  the  rule  of  fraud,  per  k,  as  the  English  cases  show,  is 
never  applied  to  cases  of  pcssession  by  the  former  owner,  after  a  sale  of  pro- 
perty by  a  sheriff,  under  an  execution  to  a  creditor,  or  one  not  a  creditor; 
nor  to  possession  by  the  former  owner  after  a  sale  made  by  trustees,  under 
an  assignment  for  the  benefit  of  creditors,  or  a  sale  by  a  landlord  on  a  dis- 
tress for  rent;  indeed  it  applies  only  to  conveyances  by  the  party  himself, 
for  poBsesNon  by  the  former  owner,  cannot  be  inconmstent  with  a  convey- 
ance from  some  third  person  in  whom  the  property  has  been  legally  vested, 
and  who  has  lull  right  to  sell  and  convey  it  to  any  feir  purchaser;  that,  in 
short,  the  rule  applies  only  to  cases  of  inconsistent  possession,  and  to  that  it' 
applies,  even  if  there  have  been  no  imagination  of  fraud, — Claytor  v.  An- 
thony, 6  Randolph,  285,  turned  on  other  points ;  but  some  of  the  judges 
expressed  their  opinions  on  this :  Cakk,  J.  referred  to  his  former  opinion  in 
Limd  V.  Jeffries,  "  With  the  single  remark  in  addition,  that  I  agree  fully  to 
the  role  of  Edwards  t.  Harben,  'That  the  absolute  transfer  of  personal 
chattels,  without  a  delivery  of  possession,  is,  in  law,  fraud,  per  k;'"  but  it 
may  be  explained ;  "  and  where  this  explanation  is  satisfactory,  to  prove  tho 
perfect  fairness  of  the  transactjou,  and  that  the  inconsistency  of  title  and 
possession,  formed  no  part  of  the  original  contract,  the  case  is  taken  out  of 
the  rule :"  and  he  held,  that  the  doctrine  applied  only  to  cases  of  convey- 
ance from  the  party  himself;  and  that,  after  a  fair,  open,  public  sale,  by  a 
third  ^rson,  whether  a  sheriff,  bailiff,  or  trustee,  the  purchaser  may  let  the 
property  remain  with  the  former  owner : — Qreek,  J.,  examined  the  princi- 
ple at  large ;  he  considered  the  doctrine  of  possession,  j>er  m,  being  a  fraud, 
to  be  '<  deeply  founded  in  the  early  principles  of  the  common  law ;"  that  it 
went  '■  on  the  ground,  that  a  possession  and  use  of  the  property  professedly 
transferred  to  another,  inconsistent  with  the  professed  object  of  the  transac- 
tion, is  conclusive  proof  of  a  secret  trust  for  the  original  owner,  and,  there- 
fore, fraudulent ;"  thia  principle  ha  considered  long  and  well  settled  and 
that  the  cases  supposed  to  be  exceptions,  are  not  so,  for  in  all  those  cases, 
"  the  possessiDn  was  not  inconsistent  with  the  professed  purposes  of  the 
transaction  ;  as,  if  the  sole  be  conditional,  or  the  situation  of  the  parties  or 
property,  be  such,  as  that  it  cannot  be  conveniently  delivered  to  the  pur- 
chaser, so  it  be  delivered  as  soon  as  it  conveniently  can;  or,  it  is  avowedly 
pledged,  as  a  security  for  the  payment  of  debts,  by  being  conveyed  to  trus- 
tees for  that  purpose ;  in  alt  of  these,  and  such  like  cases,  the  possession  is 
not  inconsistent,  and  the  character  of  frand  is  not  necessarily  stamped  upon 
itj — this  rule,"  he  adds,  "is  so  fortified  by  the  most  venerable  authority, 
and  so  well  founded  in  justice,  and  sound  policy,  that  I  should  be  very  re- 
luctant to  depart  from  it  lightly,  or  to  fritter  it  away  by  refiuod  distinctions;" 
— CoALTsa,  J.,  thought,  that  a  public  sale  by  a  trustee,  was  like  a  sole  on 
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execodon  or  for  cent,  and  th&t  the  purchaser  might  let  the  former  ovner 
resome  possession.  la  GUssoook,  &a.,  t.  Batton,  6  Randolph,  78,  it  was 
decided,  that  retention  of  poaaession,  after  an  absolute  sale,  is  a  fraud  in  law, 
and  Toida  the  sale;  and  aee  dicta  to  the  aame  effect,  in  Burchard  et  ux.  t. 
Wright,  &o.,  11  Leigh,  463,  470.  Sjdnor  v.  Gee,  4  Id.  535,  and  Lewie  v. 
Adama  and  another,  S  id.  820,  turned  upon  the  poasession  being  taken, 
actoaJIy  or  constnictiTely,  before  the  exeontion  came ;  hnt  as  to  the  ques- 
tion whether  after  a  feirsale,  an  immediate  re-hiring,  hand  fide,  Kadere  the 
sale  frandolent  in  law,  it  appears  from  these  cases,  that,  of  the  five  judges 
composing  the  court  at  the  time  of  the  latter  case,  three  judges  were  of 
opinion  that  it  does,  and  two  that  it  does  not ;  and  Casell,  J.,  in  the  latter 
case  said,  that  to  hold  such  a  transaction  to  be  not  a  fraud  in  taw,  is  directly 
contrary  to  Williamson  v.  Farley,  1  Gilmer,  15,  a  case  which  he  well  re- 
membered was  most  gravely  considered  by  the  court :  and  he  said,  that 
where  possesdon  remained,  he  had  never  known  any  explanation  received 
as  sufficient,  if  "the  possession  remained  for  the  use  of  the  vendor,  however 
fur  the  contract  by  which  he  wu  allowed  to  retain  it,  and  even  although  it 
may  hare  been  for  a  Taloable  consideratioD."  In  Charlton  et  al.  v.  Gard^ 
ner,  11  Leigh,  281,  where  there  was  a  deed  conveying  slaves,  and  expressly 
reserving  the  prasession  for  the  grantor's  life,  which  appears  to  have  been 
constmed  as  a  conveyance  to  the  grantor's  use  for  life,  and  afterwards  to 
gisotee,  the  court  per  Tuokzb,  P.,  said,  that  retention  of  possession  io 
eases  like  Edwards  v.  Harben,  is  a  fraud  in  law,  but  that  in  this  case  the 
posaesuoa  was  oonsistent  with  the  deed,  and  it  was  like  Cadogan  T.  Kenuet. 
But  Tavenner  v.  Bobinson,  2  Robinson's  Virginia,  280,  again  decided  that 
an  absolute  sale  with  an  agreement  in  the  deed  that  the  property  shall 
remain  for  the  jvesent  in  poseeesion  of  the  vendor,  he  agreeing  to  give  it  up 
on  request,  and  possession  actually  remaining  till  ezecntion  is  levied,  ia 
{randolent  and  void  in  law  against  snch  execution ;  and  that  the  ezceptioa 
in  &Toni  of  a  fair,  open  and  public  sale  by  a  trustee,  could  not  extend  to 
the  case  of  a  public  sale  under  a  trust  deed,  advertised  by  the  trustee,  but 
in  his  absence  actually  authorized  and  directed  by  the  debtor,  that  being 
virtually  a  sale  by  the  debtor.  In  Eroeaon  v.  Seevers,  &o.,  5  Leigh,  434, 
it  #as  held,  that  a  sale  is  good,  of  a  slave,  at  the  time  in  possession  of  ano- 
ther by  contract  of  hire,  the  slave  being  demanded  by  the  vendee,  at  the  end 
of  the  luring,  and  not  taken,  but  the  hirer  consenting  to  deliver  him  to  the 
vendee  when  required.  In  the  recent  case  of  Davis  v.  Turner,  4  Grattan, 
423,  however,  the  Court  of  Appeals  in  Virginia,  has  departed  from  the 
prindple  and  rule  coneddered  to  have  been  established  by  a  long  series  of 
decisions  in  that  state,  and  has  adopted  the  doctrine  of  fraud  in  fact,  but 
under  a  modified  and  limited  form.  In  that  case,  there  had  been  a  bon&jide 
sale  of  slaves,  for  an  adequate  consideration,  and  the  purchase  money  had 
been  paid.  While  the  slaves  were  on  their  way  from  the  vendor's  factory 
to  the  office  of  the  vendee,  who  was  a  slave  dealer,  the  latter,  at  the  urgent 
request  of  the  vendor,  consented  to  hire  the  slaves  to  him  for  a  limited  time 
and  for  a  full  price,  and  they  were  accordingly  sent  back  to  the  vendor's 
factory,  and  there  they  were  levied  upon  at  the  suit  of  a  creditor.  It  was 
decided  by  the  Court  of  Appeals,  that  the  sale  was  not  necessarily  and  in 
point  of  hiw  j^audnlent  and  void.  Baij>win,  J.,  (with  whom  Allxn,  3. 
cancurTed,^  ezpreased  his  opinion  sgainst  the  doctrine  of  what  is  called 
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tnai  per  w,  tiiat  is,  that  the  mere  non-detiveiy  of  poBsesBion  on  a  sale,  is  ia 
itself,  in  bU  oaasB,  oaaclugiTelj  fr&udnleot,  and  also  against  the  principle 
that  the  inoonsisteno^  of  the  posseuion  with  the  terms  and  effect  of  the 
deed,  IB  conolusive  evidence  of  fnnd.  He  held  that  the  frand  contemplated 
by  the  atatato,  is  to  be  foimd  in  the  &lsehood  of  the  tmnBaction :  in  the 
pretence  of  a  sale  when  there  is  none ;  in  the  resetration  of  an  interest  for 
the  grantor,  under  the  cover  of  a  transmission  of  his  right  to  the  grantee ; 
and  that  the  esBential  injury  in  most  cases  ia,  whether  the  consideration  be 
fiiir  and  adequate,  or  false  and  feigned.  He  considered  that  the  possesdon 
"being  retained  by  the  grantor,  gives  rise  to  a  snapicion  of  fraud,  such  as  in 
view  of  the  frequent  acts  and  contrivances  against  the  rights  of  creditors, 
warrants  a  presomption  agunst  the  feimess  of  the  transaction,  requiring  fnll 
and  satisfactory  explanation;  a  presumption  which  cannot  be  too  strongly 
stated,  to  the  effect  of  throwing  the  whole  hnrthen  of  proving  the  genuinfr- 
Bess  and  sufficiency  of  the  consideration  upon  the  grantee,  and  in  the  naked 
case  of  an  alleged  absolute  sale,  and  posseasion  notwithstanding  retained, 
requiring  the  oonclnuon  of  fraud;"  but  he  could  «  not  perceivo  any  sound 
principle  upon  which  the  mere  non-delivery  of  possession  can  be  treated  as 
ooncluaive  against  the  fiurneas  and  good  hitfa  of  the  contract."  And  upon 
reviewing  the  previous  Virginia  cases,  he  added,  "  that  it  seems  now  oon- 
eeded  on  all  hands,  the  continued  possession  of  the  vendor  after  an  absolute 
sale  is  open  to  explanation  in  some  form  or  shape;  and  that  we  are  not  so 
restrained  from  authority  as  to  prevent  or  allowing  an  explanation  that 
shows  such  possession  and  the  whole  transaction  to  have  been  fair  and  honest, 
and  especially  where  such  possession  his  been  held  under  a  bailment,  for  a 
valuable  consideration,  in  good  £utb  made  from  the  vendee  to  the  vendor." 
He  said  that  it  seemed  "to  be  carrying  a  distrust  of  juries  too  &r  to  suppose 
them  incapable,  with  the  aid  of  a  wholesome  jM-tffidj^id«  presumption,  to  ad. 
minister  justice  on  this  subject,  in  the  true  spirit  of  the  statute;  and  that  it 
is  better  to  confine  the  interposition  of  the  court  to  guiding,  instead  of  driv- 
ing them  by  instructions,  and  to  the  power  of  granting  new  trials  in  case  of 
pljun  deviation."  In  the  same  case,  Cabell,  P.  annouuced  that  an  entire 
change  had  taken  place  in  his  views  npon  this  subject.  He  was  now  entirely 
satisfied  of  the  correctness  of  the  modem  English  decidons,  and  that  there 
is  no  such  rale  known  to  the  common  law,  as  that  which  was  supposed  to  be 
established  by  the  ease  of  Edwards  T.  Harben ;  <<  that  in  all  cases,  the  ques- 
tion of  fraud  or  no  fraud,  as  to  the  possesuon  of  the  vendor,  is  a  question  of 
fkct,  to  be  left  to  the  coneideradon  of  the  jury  on  a  view  of  all  the  circum- 
stances  of  the  case ;  subject,  however,  to  the  aocnstomed  power  of  the  court 
to  instruct  the  jury,  as  to  the  law  arising  on  such  /aet»  as  the  jniy  may 
believe  to  be  proved;  and  subject  moreover,  to  the  salutary  power  of  the 
oonrts  to  grant  a  new  trial  in  case  the  verdict  shall  be  contrary  to  the  evi- 
dence." And  he  considered  that  the  rights  of  creditors  would  be  sufficiently 
BBcnred  by  the  rule,  that  the  mere  fact  of  retention  of  possession  by  the  ven- 
dor, is  regarded  Mprim&/aeie  evidence  agunst  creditors  of  the  vendor,  and 
will  vacate  the  tranaaotion  as  to  them,  unless  the  vendee  shall  prove  it  to 
have  been  fair,  and  bon&Jide.  Brooke,  J.,  however,  adhered  to  what  he 
had  said  in  Land  v.  Jefferies.  Id  tJie  later  case  of  Falkner  v.  Stuart, 
&c.,  6  id.  198,  204,  the  Court  of  Appeals  declared  that  the  proper  instmo- 
tion  to  be  given  to  the  jury  was,  that  if  it  appeared  to  them  that  an  abso- 
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hte  nl«  ImkI  been  made,  liat  that  the  poBseMiao  did  not  accompBiij  sDch 
nle,  but  remaiaed  with  the  Teiidor,  "  then,  that  snoh  retention  of  poeaes- 
WD  bj  the  vendor,  yna  privtS  facie  evidence  of  ft^ud,  bat  not  oonclnnvef 
and  was  liable  to  be  repelled  hj  aatisfsctory  legal  evidence  of  the  feirneBS 
and  good  Cuth  of  the  transaction."  A  doctrine  asserted  with  a  check  upon 
it,  in  the  stiti  later  ease  of  Curd  t.  Miller's  Execators,  7  Grattan,  185, 
where  the  same  conrt  daalared  that  "  snch  continued  possession  raises  the 
legal  presamptioa  that  the  sale  was  frandnlent,  which  presumption  throws 
impemtivelj  npon  the  appellee  the  whole  bnrthen  of  proving  the  ffumess 
and  good  faith  of  the  transaction,  and  that  cannot  be  done  withoat  soffi- 
oent  evidence  that  the  pretended  sale  was  for  a  fair  and  valnable  con- 
nder»tion  :  and  on  the  absence  of  such  evidence  the  prtmdyacitf  presnmp- 
tion  becomes  abeolntely  and  irresistibly  conclusive."  So  mnoh  of  the 
duTBcter  of  a  practical  role  of  this  kind  depends  npon  tbe  spirit  in  which 
it  is  administered,  and  the  judges  in  Davis  v.  Tamer,  particularly  by  Mr. 
Jnstiee  Baldwin,  speak  so  fully  of  the  guidance  and  control  to  be  exercised 
by  the  court  in  relation  to  the  action  of  the  jury,  that  Virginia  can  by  no 
means  be  considered  as  having  gone  over  to  the  practice  adopted  in 
Massachusetts  and  some  other  states,  where  the  evidence  of  non-delivery  of 
poKasaion  is  left  with  the  jury  to  go  for  what  it  may  appear  to  tfaem  to  be 
worth.  The  doctrine  now  recogniied  in  Virginia  appears  to  be  this;  that 
the  presninption  of  fraud  created  by  retaining  possession,  is  not  a  rale  of 
polity,  but  a  rule  of  evidence ;  that  the  sale  is  valid  or  void  according  aa 
it  appears  to  be  genuine  or  collunve  and  fictitious;  and  that  the  non- 
deliTery  of  poeseswon  creates  a  presumption  of  fraud,  which  will  be  con- 
elusive,  ouIms  rebutted  by  evidenoe  sadsfiuitory  to  the  conrt  and  jnry  that 
the  transaction  is  in  foot,  fcir  and  regnlar.  It  must  be  left  to  fiiture 
decifflons  of  those  courts  to  manifest  to  what  extent  the  control  of  the 
jodges  over  the  jury  will  be  exercised  in  regard  to  the  evidence  deemed 
satiafaotory  for  the  removal  of  the  presumption  of  fraud.  It  will  be 
oboerved,  that  In  Vanoe  v.  Phillips,  6  Hill's  S.  Y.  483,  (infra,)  Mr.  Justice 
BroDson  a«ked  no  more  than  the  right  of  granting  new  trials  in  oases  of 
verdicts  against  the  evidence,  in  order  to  retain  the  whole  control  of  the 
matter  in  the  hands  of  the  court. 

In  Nkv  Hahfshike,  the  principle  appears  to  be  nearly  tbe  same  as  in  the 
Federal  courts,  though  declared  in  a  form  somewhat  different :  in  fact,  instead 
of  the  rule  of  the  Federal  courts  being  established,  the  principal  and  reaton 
on  which  that  rule  is  based  are  nsed  aa  guides.  In  CobuTn  v-  Pickering,  8 
New  Hampshire,  415, — to  the  opinion  in  which  case,  by  RicaABDBON,  C.  J., 
tbe  reader  is  specially  referred,  as  containing  a  very  Inminons  exposition  of 
this  anbjeet, — it  is  said,  "  to  be  settled,  as  firmly  as  any  legal  principle  can 
be  settled  that  the  fraud  which  renders  void  the  contract,  in  these  cases,  is 
a  secret  tamst  accompanying  the  sale,  and  that  in  cases  of  absolute  sales, 
poiseasion  and  nse,  by  the  vendor,  after  the  sale,  is  always  primS/aeie,  and, 
if  unexplained,  conclusive  evidence  of  a  secret  trust  It  is,  therefore,  very 
clear,  that  fraud  is  sometimes  a  question  of  fact,  and  sometimes  a  question 
of  law.  When  the  question  is,  Was  there  a  secret  tmatF  it  is  a  question 
of  &et;  but  when  the  fact  of  a  secret  trust  is  admitted,  or  in  any  way  estab- 
Ushed,  the  fraud  is  an  inference  of  law,  which  a  court  is  bound  to  pro- 
nounce."    The  amount  of  tbis  is,  that  the  presumption  of  fraud  arinng 
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from  a  reserved  tmat  cannot  be  rebutted;  bnt  the  preBninption  of  a  reserved 
trust,  arising  from  possession,  may :  in  other  words,  the  presnmpdon  of 
fraud  ariaing  from  possession  maj  be  explained  and  rebntted  bf  showing 
that  the  possession  was  not  retained  for  the  secret  benefit  of  the  vendor,  and 
no  other  ezplanatioD  than  one  which  rebuts  a  secret  trust  can  be  received ; 
and  it  was  therefore  decided  in  this  case,  that  an  agreement  subsequent  to 
the  sale,  that  the  vendor  should  retun  possession  and  pay  rent,  was  no  suffi- 
cient explanation  of  possession,  for  it  did  not  disprove  a  secret  trust :  and 
the  same  point  is  decided  in  Paul  v.  Croaker,  8  id.  288.  See  also  Farkerv. 
Patten,  4  id.  176 ;  Trash  v.  Bowers,  id.  309,  and  Kendall  v.  Pitts,  2  Foster, 
1.  The  case  of  Page  t.  Carpenter,  10  N.  H.  77,  is  perhaps  even  more 
stringent;  for  it  was  decided  that  upon  au  absolute  sale,  the  mere  fact  of 
possession  being  retuned  \tj  the  vendor  on  an  agreement  to  store  the 
property  for  the  purchaser  for  a  certain  time,  rendered  the  sale  fraudulent 
against  creditors.  However,  in  Kendall  t.  Fitts,  2  Foster  1,  while  the 
court  admits,  as  the  law  of  New  Hampshire,  that  a  sale  unaccompanied  by 
change  of  possession  may  be  valid,  "if  a  sofGcient  explanation  be  ^ven" 
why  the  possession  was  not  obau^^,  yet  it  declares  that  what  amounts  to 
this  saffioieut  explanation  has  not  been  definitely  determined ;  and  that  if 
they  should  attempt  to  lay  down  nnder  the  New  Hampshire  decisions,  any 
role  upon  this  subject,  "  it  might  perhaps  be  that  all  agreements  or 
bargains  which  entered  into  the  contract  of  sale  whereby  the  vendor  should 
retain  possession  of  the  property  for  the  advantage  of  either  party,  and 
noljor  the  accommodation  of  Che  vendee;  and  all  agreements  and  contracla 
to  retain  possession,  made  directly  e^r  the  sale,  either  without  chan^png 
the  possession  or  immediately  after  changing  it,  should  be  regarded  as  con- 
oluuve  evidenoe  of  fraud."  Neither  court  nor  counsel  appear  to  have 
referred  to  the  case  of  Page  v.  Carpenter,  10  N.  H.,  77,  which  would  come, 
perhaps  within  the  terms  just  above  used,  agreement  or  eonlrael  to  retain 
possession,"  as  it  also  would  within  those  of  a  retention  of  possesmon  "  for 
the  accommodation  of  the  vendee."  As  to  the  notoriety  and  length  of  con- 
tinuance, that  must  characterize  the  transfer  of  possessioa  before  the 
property  can  be  allowed  to  go  hack,  on  a  contract  of  hiring,  to  the  vendor, 
see  French  v.  Hall,  9  id.  137,  146;  Clark  v.  Morse,  10  id.  236;  and 
Kendall  v.  Fitts  1,  Foster  1,  a  case,  however,  decided  on  other  points.  In 
regard  to  mortgages,  as  delivery  of  possessiou  is  not  essential  to  their 
validity  and  completeness,  the  retendon  of  possession  was  not  considered 
fraudulent,  prior  to  the  act  of  June  22, 1832,  "To  prevent  frauds  in  the 
transfer  of  personal  property;"  Haven  v.  Low,  2  id.  13;  Ash  v.  Savage, 
S  id.  515.  See,  also,  Barker  v.  Hall  and  Trustee,  13  id.  298,  302.  But 
that  aut  provided  that  no  mortgage  of  personal  property  thereafter  made, 
ahall  be  valid  against  any  other  than  the  parties  thereto,  unless  possession 
of  the  mortgaged  property  be  delivered  to  and  retained  by  the  mort^gee, 
or  unless  the  mortgage  he  recorded  in  the  office  of  the  clerk  of  the  town 
where  the  mortgagor  resides  at  the  time  of  making  it;  see  Hoit  v.  Bemick, 
11  id.  285;  and  under  this  act,  actual  notice,  it  appears,  will  have  the 
same  efiect  as  recording  the  mortgage :  Low  v.  Pettongill,  12  id.  837,  SS9 ; 
aa  to  what  notice  is  sufficient,  see  Stowe  v.  Meserve,  13  id.  4Q.  Registra- 
tion is,  under  this  statute,  a  substitute  for  delivery  of  possession;  Barker 
T.  Hall  and  Trustee,  13  id.  208,  302.    If  the  mortgagor  reude  out  of  the 
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Kite,  and  the  proper^  be  abo  out  of  the  ri«te,  at  the  lime  of  the  ezeou. 
tioD  of  (he  mortgage,  and  the  mortgagor  afterwards  moTO  with  the  property 
into  the  state,  the  validity  of  the  mortgage  will  not  be  affected  by  this 
itatnte ;  Offutt  t.  Flagg,  10  id.  46,  49 ;  bat  if  the  property  be  at  the  time 
^  the  mortgage  within  the  etato,  and  the  mortgagor  reside  out  of  it,  the 
itatDle  operates  upon  the  transaction,  but  can  be  satisfied  only  by  the 
nor^sgee's  taking  poBBesaiou,  which  mnst  be  an  aotnal  and  continned 
posseaaiDn  such  as  is  required  on  absolute  sales;  Smith  v.  Moore,  11  id. 
&5, 65.  Yet  even  where  the  mortgage  is  duly-recorded  under  this  statute, 
it  would  seem  that  retention  of  possession  for  a  very  great  length  of  time,, 
■lay  be  eridence  to  the  jury,  tending  to  show  aotnal  fraud ;  North  t. 
OoweU,  11  id.  251,  254. 

In  South  Cakoldta,  in  the  recent  case  of  Smith  t.  Henry,  1  Hill,  16, 
the  rule  is  referred  to  the  same  principle  of  a  secret  and  corrupt  trust,  or 
benefit  reserved  to  the  grantor ;  and  a  further  distinction  is  founded  upon 
it,  between  the  ease  where  the  oonveyanoe  is  upon  a  new  and  full  oonsidera- 
tito,  and  where  it  is  made  to  a  creditor  in  consideration  of  indebtedness ; 
in  the  former,  the  transaction  not  being  neoessarily  a  benefit  to  the  grantee, 
there  is  no  sofficient  ground  to  conclude  him  of  fraud,  even  if  the  grantor 
was  actuated  by  corrupt  motives ;  but  as  to  the  latter,  as  the  grantee  is 
directiy  benefitted  by  gaining  a  preference  over  the  other  creditors,  the  con- 
dosion  is  irretdstible,  that  he  is  a  party  to  this  corrupt  design  of  the  debtor 
to  gain  an  advantage  to  himself  out  of  the  property  at  the  expense  of  his 
aeditors,  and  that  the  retainer  of  possession  is  a  bribe  given  for  the  pre- 
ferenoe ;  this  is  the  conclosion  of  law,  the  fact  being  generally  incapable  of 
proof.  In  Anderson  et  aL  v.  Fulkr  et  al.,  1  M'Mnllan'B  Equity,  27,  the 
game  prineiple  is  adopted,  and  applied  to  lands;  and  in  that  case,  the 
Chancellor  says :  "It  is  now  well  settled  that  a  debtor  has  the  right  to 
give  a  preference  among  his  creditors ;  buf^if,  in  the  deed  of  asagnment, 
he  secnroB  any  advantage  or  benefit  to  himself,  this  provision  invalidates 
the  deed.  Now,  the  oircnmstonoe  of  leaving  the  debtor  in  possession  of 
the  property,  supplies  the  place  of  a  provision  to  that  effect  in  the  assign- 
ment or  conveyance.  The  law  presumes  an  understanding  between  the 
parties ;  infers  the  existence  of  a  secret  trust ;  and,  so  far  as  the  rights  of 
eteditora  are  afieoted,  the  deed  is  void  ^'  See  Coz  et  al.  v.  M'Bee  &  Hen- 
ning,  1  Spews,  195.  This  distinction  is  accordingly  established  in  South 
Carolina ;  that  where  a  pie-ezisting  debt  is  the  oonsideration  of  a  convey- 
•nee,  or  a  part  of  the  consideration,  retention  of  possession  and  use,  without 
a  new  agreement  to  that  eSeot,  on  adequate  consideration,  is  a  fraud  in  law ; 
but  if  there  be  a  new  contract  of  hiring,  on  sufficient  consideration,  it  will 
lebnt  the  jHesnmption  of  fraud;  Jones  k  Briggs,  v.  Blake  and  wife,  2 
Hill's  Chancery,  629,  637 ;  Maples  v.  Maples,  Rice's  Equity,  SOI ;  but 
retention  of  possessioQ  after  an  absolute  sale  for  a  price  paid,  is  not  con- 
donvely  fraudulent  but  onlyprtmd/acte  evidence  of  fraud,  and  capable  of 
explanation ;  Terry  v.  Belcher,  Howard  v.  Williams,  Beeves  v.  Harris,  X 
Bailey,  568,  575, 563 :  In  Fnlmore  &  Mowxou  v.  Burrows,  2  Bichardson's 
Equity,  95,  96  ;  where  aa  alleged  ooutract  of  rehiring  was  not  allowed  to 
rebat  the  presumption  of  fraud,  arising  from  retaining  possession,  where  a 
IB»4txiating  debt  was  part  of  the  connderation  of  a  sale ;  it  is  dear  that 
the  court  went  npoa  the  ground  that  the  rehiring  was  oollusive  and  ficti- 
VoL.  L— 5 
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timiB.  With  reganl  to  the  other  case,  tJie  praotioe  u  now  settled  appears  to 
be,  that  npon  mere  retention  of  possesion  on  an  absolnte  bill  of  sale,  thero 
being  no  explanation  given,  the  cooit  will  instniot  the  jnry  that  the  retention 
constitutes  fraud ;  but  an  explanation  may  be  offered  enfficient  in  law  to 
rebnt  the  presnmption,  and  then  the  whole  case  will  be  referred  to  the 
jnry;  the  burden  of  proving  fumess  being  on  the  party  who  seeks  to  snstain 
the  sale ;  a  re-hiring  for  wages,  would  be  a  sufficient  expLaaation.  Terry 
V.  Bekher,  I  Id.  &t>8 ;  Smith  v.  Henry,  2  Id.  118.  In  the  Ute  ease  o£ 
Byan  t.  Olantou,  3  gtiobhart,  413,  422,  the  court  said,  that  the  fait 
apptaranoe  arising  from  permitting  possesuoa  to  be  retained  after  a  tnneitr 
of  the  property,  in  general  raises  a  presnmptjoD  of  tnai,  which  may  in 
iQoat  cases  be  rebutted  by  proof  that  the  Tet«ntioD  waa  consistent  with  the 
terms  of  the  oontraot ;  and  in  a  oonrt  of  law,  wherever  the  badges  of  fraud 
are  not  oonclnsive  and  irrebatable,  they,  with  all  matters  of  explanation, 
go  to  the  jury  for  deoiaion.  By  the  earlier  adjudications,  there  was  a  class 
of  cases,  generally  sales  or  (^fts  of  slaves,  in  which  possession  was  conudered 
as  transferred,  though  not  visibly  changed.  This  included  not  merely  the 
common  case  of  a  oonveyance  to  a  trostee  for  wife  and  children,  where  it  is 
held  that « the  possession  of  die  huHband  is  the  pcnsesuon  of  die  wife  and 
ehildren,  and  pcsBession  and  use  for  their  benefit  is  consistent  with  the  object 
Uid  provisions  of  the  deed;"  but  also  gifts  or  sales  by  a  father  orgrand&ther 
to  his  minor  child  living  with  him  at  the  time  of  the  sale  or  gift ;  in  such 
case,  the  possession  of  the  grantor  waa  but  the  pouesaon  of  the  minor 
under  his  guardianship;  Kid  v.  Mitchell,  1  Nott  &.  M'Cotd,  88&;  Howard 
T.  Williams,  I  B^ley,  575 ;  no  laches  is  imputable  to  the  grantee,  because 
of  bis  tender  age;  Steele  v.  M'Knight,  1  Bay,  64;  and  as  the  parses 
necessarily  live  together,  to  hold  that  the  fother's  possession  was  not  the 
possession  of  the  child,  would  render,  it  was  said,  such  gifts  impossible ; 
Carry's  Ex'or  v.  Elierbe,  Constl.  Court,  cited  1  Bailey,  678;  but  this 
prinoiple  was  not  ezt«nded  to  gifts  or  sales  to  a  grown-up  sister-in-law, 
Uving  in  the  house  of  the  donor,  for  her  living  there  is  not  nooessary,  and 
she  was  capable  of  taking  possession;  Smith  v.  Henry,  2  Bailey,  118;  nor 
to  gifts  to  daughters  of  a  sister  living  with  the  donor ;  but  in  snoh  oases 
retention  of  possession  would  be  evidence  of  fraud,  till  clearly  and  fully 
explained ;  Oordery  v.  Z«aly,  Id.  206.  However,  in  Hudnal  v.  Wilder, 
Ex'or  of  Teaedall,  4  M'Cord,  295,  the  distinction  was  apparently  not  looked 
upon  with  &vor,  and  it  was  said,  that  to  repel  the  general  presumption  of 
fraud,  the  property  should  be  kept  for  the  separate  use  of  the  donee,  and  the 
profite  and  labour  (of  a  slave)  kept  as  an  aooamalatiug  fond  for  the  donee's 
benefit ;  and  that  if  it  waa  kept  by  the  donor  as  his  own,  and  for  his  own 
benefit,  such  possession  was  as  inconsistent  with  the  professed  object  of  the 
deed,  as  if  made  to  any  other  person,  and  ought  to  raise  the  same  suspicion. 
And  though  thisdistinction  was  not  attended  te  in  the  later  cases,  though  not 
inconsistent  with  them,  and  seemed,  indeed,  to  be  supported  in  Smith  v.  Henry, 
1  Hill,  21,  and  yet  iu  the  later  published,  and  therefore  perhaps  important 
case  of  Fbrr  v.  Simmi,  Richardson's  Equity  cases,  188,  decided  in  1832,  the 
dislination,  at  any  rate  as  respects  creditors  without  notice,  was  enUiely 
oleued  away  with  great  force  of  reason.  "  The  parent  is  bound  te  take  oara 
of  the  property  of  the  child,  it  is  said.  Be  it  so.  His  duty  is  not  to  treat 
it  as  hit  own.   He  should  either  separate  it  from  the  mass  of  bis  property,  or 


twtne's  case.  67 

f«nut  tlie&ctof  rigbt  ownenhipto  beknown.  *  *  *  To  constitate  a  good 
gift,  tb«  donor  mut  not  only  give,  bat  the  donee  mnat  aocept.  In  tbe 
MM. of  ft  minor  child,  the  parent  gives  to  and  accepts  for  him.  *<***« 
Until  posaesaion  is  actually  delivered,  iA  the  child  demaads  poisesBion,  the 
gift  is  not  fltHot];  oonsummated  ^'  and  the  conrt  came  "  to  the  conclusion 
thkt  a  ^ft  to  a  minor  child  is  void  againat  Bubsequent  creditors  vritbont 
notice ;"  and  gave  the  slave  and  bar  children  bom  after  the  gift,  to  a 
creditor ;  thongb  there  was  no  doubt  vhatever  of  the  purity  of  the  gift, 
Ktd  tfaongb  it  had  been  a  fomul  one,  and  had  been  consummated  at  the 
time  b;  the  &ther'a  putting  the  hand  of  the  elava  into  that  of  the  daughter. 

Indeed,  in  this  case,  the  court  leaned  to  a  stiict  viev  of  the  whole  law 
on  this  subject.  No  case,  however,  disturbs  the  older  dootrino  in  regard 
to  a  convejanoe  to  a  trustee  for  a  wife  and  children.  On  the  contrary,  the 
ecmsiatency  of  pOMesBion  with  the  terms  of  the  deed,  has  been  very  recently 
dedared  to  repel  the  ptesnmptlon  of  fraud  which  would  arise  from  the 
wiance  between  the  terms  of  the  deed  and  the  poBsession  under  it.  Foot- 
man T.  FandergrasB,  3  Bichardson's  Equity  Reports,  82.  A  statnto  of 
Boath  Oaroliua,  in  1882,  (6  stat.  482)  cornea  in  relief  in  some  cases  of 
jndioial  decisions,  and  enacts  that  no  parol  gift  of  any  chattel  shall  be  valid 
■^nst  mbsequeut  creditors  or  pnrobasers,  except  where  the  donee  shall  be 
aeparate  and  apart  from  the  donor,  and  when  actual  possession  shall  at  the 
time  of  the  gift  be  delivered  to  and  remain  and  continne  in  the  donee." 
Gifts  evidenced  by  writing  stand  where  they  stood  before  the  act,  Richard- 
BCA'b  Equity  oases,  122,  n.  And  in  Pord  v.  Aikin  i  Hiohardaon,  while 
eonee^ng  that  a  case  might  not  be  one  of  actual  fraud,  yet  where  appear- 
WMea,  from  possession  of  chattels  naturally  led  to  a  false  impreaaion,  the 
court  held  that  the  teal  owner  could  not  require  the  purchaser  nnder  &Ji. 
fit.  against  tho  apparent  owner,  to  prove  that  he  (the  purchaser)  knew  of 
this  poesessioii  and  was  actually  deceived  by  it.  That  was  a  matter  which 
was  presumable,  until  actually  disproved.  Delivery  of  possession  on  a 
eoitditional  sale, — which  is  regarded  as  a  species  of  bailment  transferring  a 
qualified  property,  the  absolute  property  remaining  in  the  vendor, — does 
not  devest  the  vendor's  title  as  in  fiivour  of  vendee's  creditors ;  whether 
the  condition  be  written,  Dupree  v.  Harrington,  (Harper'a)  State  Reporta, 
891,  or  only  verbal,  Reevea  v.  Harris,  Bailey  v.  Jennings,  1  Bailey,  56S. 
But  see  Bennett  v.  Sims,  Rice,  421,  where  a  disposition  is  shown  to  consider 
mob  sales  absolnta  as  to  t\t}>Kqwni  creditors.  Retention  of  possession  on 
«  mortgage  befcve  condition  broken,  if  contemplated  by  tho  mortgage,  is  no 
evidence  of  fraud;  and  after  is  not  conclusive;  Oiat  v.  Preasley  and  others, 
S  Hill's  Chancer?,  818,  828 ;  Maples  t.  Staples,  Rice's  Equity,  301 ; 
Bank  et  al.  v.  Gonrdin  et  ft].,  1  Speers"  Equity,  441,  459 ;  Fishbnme  v. 
Kunhardt,  2  Speera,  656,  564;  Dupree  v.  Harrington,  and  Beeves  V. 
Barris,  diet.  ace.  <<  All  tiiese  oases,  however,"  it  b  said  in  a  late  case, 
« whilst  they  oppugn  the  notion  of  possession  by  the  mortgagor,  after 
breach,  being  conclusive  evidence  of  fraud,  acknowledge  that  it  is  a  matter 
requiring  explanation,  which  will  be  entitled  to  weight,  according  to  cir- 
enmstanoes,  in  an  examination  of  the  question  of  fraud ;"  Ryan  v.  Clanton, 
2  Strobhart,  418,  423.  This  case  alM  recognizes  the  distinction  between 
daves  and  other  slaves,  in  respect  to  a  retention  by  a  mortgagor. 

In  BsLAWABX,  by  a  statute  passed  14  Geo.  2,  "to  prevent  frauds  by 
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oljuideatitie  biDa  of  sftle,"  it  ib  provided  th&t  bills  of  sale  of  ch&ttela  shall 
not  pass  the  property,  except  as  agaiust  the  vendor,  anleas  the  chattels  shall 
be  actually  delivered  into  the  possesaion  of  the  vendee,  as  soon  as  conveni- 
ently may  be,  after  the  making  of  the  bill  of  sale ;  and  that  if  the  property 
afterwards  returns  or  cornea  into,  and  continuea  in  the  poasesaion  of  the 
vendor,  it  shall  be  liable  to  the  demands  of  all  creditora  of  Ui«  vandor;  Lava 
of  Delaware,  p.  76.  Under  this  act,  sales  without  delivery  of  poasession, 
are  void  as  against  creditors;  Bowman  v.  Herring,  4  Harrington,  45S. 
But  thia  does  not  apply  to  public  sales  by  an  officer  of  the  law ;  Perry  v. 
Foster,  3  Harrington,  293. 

In  New  Jerset,  in  Chunar  t.  Wood,  I  Halated,  155,  it  was  decided, 
without  hesitatuon,  that  "  a  conveyance  of  ohattcla  unaccompanied  by  pos- 
sessioii,  ia  abaolntety  void"  against  subsequent  porchasers;  but  in  Sherr<Hi 
T.  Humphreys,  2  Oreen,  217,  220,  it  seems  to  be  doubted  whether  a  sale, 
unaccompanied  by  poaaession,  is  in  itself  void  agunst  creditors. 

In  Mabtland,  by  statute  of  1729,  recording  of  a  deed  of  sale,  or  mort- 
gage, is  equivalent  to  a  transfer  of  possession ;  and  the  want  of  both  ren- 
ders the  Bale,  gift,  or  mortgage,  nought,  exoept  as  between  the  par^s;  and 
actn&l  notice  ia  equivalent  to  recording.  1  Maxeys  Iaws  of  Maryland, 
192 ;  Bruoe's  Admiais.  v.  Smith,  8  Harria  &,  Johnson,  499 ;  Hambleton'a 
Ex' ore  v.  Hayward,  4  id.  443 ;  Hudson  v.  Warner  and  Yance,  2  Harria  & 
Gill,  416,  432.  As  between  the  parties,  the  sale  without  delivery  is  good; 
Gough  V.  Edelen,  5  GUI,  101. 

(2.)  The  second  claas,  in  which  no  difference  is  recognized  between  abso- 
lute sales  and  mort^ges,  includea  New  York,  (before  the  late  statute,} 
Pennsylvania,  Connecticut  and  Vermont, 

In  New  York,  at  an  early  period,  in  Yredenberg  v.  White  &  Stout,  1 
Johnson's  Cases,  137,  the  court  seems  to  have  proceeded  directly  upon  the 
rule  adopted  in  the  Federal  courts;  but  in  Stortevant  &  Keep  v.  Sallard, 
9  Johnson,  337,  (1812)  the  dead  reckoning  was  corrected  by  a  new  observa- 
tion of  the  English  cases,  by  Chief  Justice  Kent,  and  the  rule  defined  in  a 
sew  and  stricter  form.  A  voluubiry  sale  of  chattels,  absolute  or  contingent, 
with  an  agreement  in  or  out  of  the  deed,  that  the  vendor  may  keep  posses- 
uon,  or,  if  posseSBion  be  kept  without  any  agreement,  Jennings  v.  Carter 
&  Wilcox,  2  Wendell,  416,  "except  in  special  cases,  and  for  special  rea- 
sous,  to  be  shown  to,  and  approved  of  by,  the  Court,"  is  frandnlent  and  void 
aa  against  crediters.  This  rule,  being  founded  on  publio  policy,  and  the 
preventing  the  debtor  from  acquiring  a  false  credit  with  the  public,  steers 
quite  clear  of  any  conaideratiou  of  intention,  that  not  being  the  seat  of  this 
Species  of  fraud ;  when  the  facta  are  aettled,  it  is  a  principle  of  legal  policy 
to  be  applied  by  the  oourta,  and  not  a  qnestion  of  motive  or  design  to  be 
dealt  with  by  the  jury ;  Jennings  v.  Carter  &  Wilcox ;  Diwer  &  Onnton  v. 
M'Laughlin,  id.  596;  and  the  "special  reasons"  npon  which  the  oonrt 
bave,  in  certain  cases,  excused  retention,  will  be  fonnd  te  be  not  reasons 
tending  to  prove  that  the  intent  of  the  parties  was  fair,  but  reasons  founded 
either  on  naxtiiti/,  which  is  a  policy  stronger  than  the  policy  of  the  rule, 
or  on  such  noloriety,  as  satisfied  the  reason  of  the  rule.  The  principle  of 
necessity  has  operated  to  the  extent  of  modifying  the  application  of  the  rule, 
BO  ae  to  require  the  ddivery  to  be,  not  immediate  and  absolute,  but  only  as 
BOon  and  as  far  as  practicable ;  aa,  in  Beala  v.  Guernsey,  8  Johnson,  446, 


twtne's  case.  69 

Tliere,  on  the  sale  of  articles  then  is  the  Btorehonse  of  a  third  person,  deli- 
Teiy  wu  attempted,  but  conid  not  be  had,  on  account  of  the  aickaeas  of  the 
IniJee;  and  in  Butts  t.  Swartwood,  2  Coven,  481,  whero  on  the  sale  of  an 
nnfiniahed  article,  it  was  taken  ftom  the  shop  of  the  vendor,  and  left  at  his 
house  nntil  it  could  be  trimmed,  and  the  vendee  could  come  for  it  in  bis 
sldgh ;  bat  in  Jennings  t.  Carter  and  Wilcox,  Trbere  the  purchase  was  of 
cattle,  the  fact  the  vendee  had  no  farm  or  forage  was  held  no  sniBcient 
Eicnse.  In  Bissel  v.  Hopkins,  3  Cowen,  166,  the  court,  upon  special  ver- 
dict, held,  that  where  the  transaction  was  so  public  and  notorious  that 
nobody  was  deceived,  and  the  retaining  of  possession  was  necessary  to 
en&ble  the  vendor  to  settle  his  business  as  a  pablio  officer,  the  case  might 
be  an  exception;  bat  in  Diwer  &  Gunton  v.  M'Laughlin,  this  case  .was 
considered  as  going  cxtrcmelj  far ;  and  the  circumstances  are  obvionsly  so 
peculiar,  that  it  could  not  be  a  precedent  for  any  other  case.  Marriage- 
settlements  were  considered,  in  Sturtevant  &  Keep  v.  BaUard,  as  not  being 
within  the  rule;  in  troth,  the  law  regards  the  possession  as  being  transferred 
according  to  the  settlement,  as  was  held  in  Ludlow  v.  Hurd  &  Sewell,  19 
Johnson,  218.  Leaving  possession  after  a  sheriff's  sale  seems  not  entirely 
to  be  excepted ;  for  though  apparently  it  is  not  in  itself  couclusive  of  fraud, 
it  at  least  raises  a  strong  presumption  of  fi^ud.  M'Instry  v.  Tanner,  9 
Johnson,  135;  Farrington  k  Smith  v.  Caswell,  16  id.  4S0j  Dickenson  v. 
Cook,  17  id.  332 ;  Gardenier  v.  Tuhbs  and  others,  21  Wendell,  169.— Thus 
the  matter  stood  before  the  Uevised  Statutes,  which  enacted  that  after  Jann- 
ary  1,  1830,  every  sale,  mortgage,  and  conditional  sale,  without  immediate 
and  actual,  and  continued  change  of  possession,  /see  Camp  v.  Camp,  2  Hill's 
N.  Y.,  628,)  shall  be  "  presumed  to  be  fraudulent  and  void,"  &o. ;  "  and 
shall  be  conclusive  evidence  of  frand,  unless  it  shall  be  made  to  appear  on 
the  part  of  the  persons  claiming  under  such  sale  or  assignment,  tbat  the 
lame  was  made  in  good  &ith,  and  without  any  intent  to  defraud  such  oredit- 
on  or  purchasers ;"  2  Rev.  Stat.,  186,  ch.  7,  t.  2,  s.  5.  There  is  a  pretty 
ohvions  inconsistency  between  the  latter  branch  of  this  statute  and  the 
"former;  indeed  it  now  appears  that  the  section,  as  introduced  by  the  revisers, 
was  without  the  latter  clause,  and  that  it  was  added  by  the  Legislature;  20 
Wendell,  548;  and  this  repugnancy,  and  the  obscurity  of  the  whole  statute, 
bave  led  to  an  extraordinary  and  most  interesting  oouflict  between  the  judi- 
ciaiy,  and  the  more  popular  constitution  of  the  Court  of  Errors.  The  view 
taken  of  the  statute  by  the  majority  of  the  Supreme  Court,  appears  to  have 
been,  that,  as  the  presumption  of  fraud  was  made  a  legal  presumption,  the 
court  must  jndge  what  reasons  and  motives  would  be  satisfactory  for  the 
rebuttal  of  it.  Mr.  Justice  Bbonbon's  view  appears  to  have  been  a  little 
different ;  believing  that  these  two  clauses  of  the  statute,  if  they  were  in 
pan' maferta,  could  not  stand  together;  and  knowing  that  there  is  one  prin- 
ciple in  the  law  which  deduces  legal  frand,  consisting  in  a  secret  trust,  fVom 
letention  of  possession,  and  another  by  which  an  actual  fraudulent  intent  is 
made  to  avoid  all  sales ;  he  conudered,  that  if  the  latter  clause  called  for 
the  intervention  of  the  jury,  then  the  two  clanses  must  be  treated  as  refer- 
ring to  these  two  principles  respectively;  and  that  the  second  of  them  must 
be  looked  upon  as  providing  how  far  the  non-delivery  of  possession  shall  be 
evidence  of  actual  fraud,  when  actual  fraud  is  the  point  to  be  proved.  Both 
of  these  views  led  to  the  same  practical  resalt ;  and  the  role  was  brought 
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back  to  the  form  in  whioh  it  had  been  laid  down  by  Chief  J.  Eeht  ;  lUn- 
dsll  T.  Cook,  17  Wendell,  51 ;  Wood  and  othere  t.  Lowry  &  Donglaa,  id. 
492.  Aa  before,  the  law,  only,  was  to  jadge  of  the  oasea  which  did  not 
oome  within  the  conclnsion  of  law  ;  and  if  the  jory  negatived  a  frandnlent 
intention,  when  the  legal  objection  remained  nnsatiefied,  a  new  trial  was  to 
be  granted ;  Sterena  k  Mnnn  t.  Fiaher  &  Whitmore,  19  id.  181.  It  was 
fnrther  held  an  insnffioient  excuse  in  law,  that  the  retention  was  for  the  mort- 
gagor's accommodation  j  Oardner  v.  Adama,  12  id.  297 ;  or  that  it  waa  for 
carrying  on  his  vocation,  Doane  t.  Eddy,  16  id.  &2S ;  qr  was  to  enable  the 
mortgagor  better  to  pay  the  mortgagee  hia  debt ;  Bechman  t.  Bond,  19  id> 
444;  the  excnae  should  be  in  the  nature  of  an  im practicability,  as,  in  oase 
of  ponderons  artioles  or  growing  crops ;  Bondall  v.  Cook.  The  principle  of 
the  Supreme  Court  waa  held  by  the  Chancellor  in  Batler  y.  Stoddart  and 
others,  7  Paige,  163;  and  thocasebeingbrought  before  the  Courtof  Errors, 
thaX  body  waa  equally  divided,  upon  the  qnealion  whether  the  inference  was 
one  of  law  for  the  court,  or  of  intention  for  the  jury ;  Stoddart,  &o.  t.  But- 
ler, &a.,  20  Wendell,  507.  The  subject  was  agtun  brought  into  (be  Court  of 
Errora  in  Smith  &  Hoe  v.  Aoker,  23  id.  653 ;  and  it  waa  than  decided  by  a 
large  majority,. that  the  question  of  fraud  was  in  all  cases  one  of  &ct  for  the 
jary,  and  that  the  clause  malting  it  matter  of  intention,  applied  to  all  cases. 
In  Butler  &  Barker  v.  Van  Wyok,  1  Hill's  if.  Y.  438,  this  was  reluctantly 
submitted  to  by  a  majority  of  the  Supreme  Court,  and  the  effect  was  jnctlj 
oonudered  to  be,  the  abolition  of  the  principle  in  Twyne's  case,  and  tlw 
leaving  of  all  cases  to  the  proof  of  such  "actual  mental  frand"  aa  would 
vititiate  any  transaction  whatever;  but  one  of  tho  judges  openly  rebelled. 
In  Prentiss  v.  Slack  and  another,  id.  467,  the  court  resigned  the  whole  mat- 
ter into  the  hands  of  the  jury.  In  Cole  &  Thurman  v.  White,  26  Wen- 
dell, 611,  the  Court  of  Errors  oonGnned  their  decision,  that  all  legal  evi- 
dence tending  to  satisfy  the  jury  that  there  was  no  intent  to  de^nd  credi- 
tors or  purchasers,  must  be  received  and  submitted  to  the  jary-  In  the 
recent  case  of  Hanford  v.  Artcher,  the  judge  below  had  told  the  jury,  that 
the  vendee,  not  having  taken  possesion,  must  show  some  good  reason  eat- 
is&otory  to  the  jury,  why  the  possession  was  not  changed;  and  a  majority 
of  the  Court  of  Errors,  4  Hill's  N.  Y.  273,  reversed  the  judgment  for  this 
error,  and  decided  that  the  only  question  for  the  jury  was  that  of  &ir  or 
fraudulent  intention ;  but  Chancelloi  Walworth  dissented,  and  six  others, 
including  Senators  Paige  and  Varian,  voted  with  him.  See  Baskina  t.  Shan- 
non, S  Comstock,  810.  But  when  the  Supreme  Court  thns  seemed  finally 
defeated,  it  suddenly  gained  a  complete  victory,  by  anggcBting  that  these 
decisions  of  the  Court  of  Errors  did  not  affect  the  right  of  the  courts  to 
grant  new  trials,  and  therefore  that  although  it  was  necessary  in  all  cases 
that  the  ovidenoo  should  be  submitted  to  the  jury,  who  alone  are  to  decide 
upon  the  question  of  fraud,  yet  that  it  is  the  right  and  duty  of  the  court  to 
grant  a  new  trial  whenever  the  jury  fall  into  an  error  on  the  subject  of 
fraud, and  come  to  aconoluaion  against  the  weight  of  evidence;  frand,  eud 
Bbonbon,  C.  J.,  must  always  he  left  aa  a  queation  of  &ot  to  the  jury,  but 
*'  if  the  jury  come  to  a  wrong  conclusion,  we  must,  as  we  do  in  other  cases, 
grant  a  new  trial;"  Tanoe  v.  Phillips,  6  Hill's  N-  T.  433.  The  Court  of 
Errors  which  being  composed  in  part  of  the  Senate  of  the  State,  was  per- 
haps a  popular  more  thaji  a  judicial  body,  has  recently  given  place  to  the 
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New  Tm-k  Colirt  of  Appeals,  a  tribunal  compoeed  of  profenional  tnea 
akne,  thongh  elected  b;  the  people.  The  decUiona  of  the  former  court 
Kmun  of  teobnioal  authority,  and  the  original  question  between  the  two 
eonrts,  whiob  under  a  new  constitution,  bath  spring  from  the  same  Booroe 
(tf  popular  election,  has  subsided  into  a  tnmqall,  though  very  moderated  and 
BOt  increasing  reoognition  of  the  right  of  the  jury.  In  Bishop  t.  Cook,  18 
Barbour,  S29,  and  Wager  r.  Ide,  14  id.  471,  the  new  Supreme  Court,  and 
itt  Butter  T.  Miller,  1  Comstock,  497,  499,  the  new  Court  of  Appeals  hare 
noognixed  aa  a  settled  thing  that  while  the  law  would  presume  the  transac- 
tioQ  fraudulent  where  there  was  no  change  of  posseasion,  still  that  the 
qiieBti<»i  of  bon&fidet  properly  betoogs  to  the  jury,  and  that  their  verdiot 
in  fitTor  of  the  faimeaa  of  the  transaction  is  oonolnsiTe.  In  Thompson  v. 
Blanehard,  4  Comstock,  806,  the  latter  court  (referring  to  the  deoisions  of 
the  old  Court  of  Errors,  in  Smith  &,  Hoe  v.  Aker,  and  Hasford  t.  Archer, 
but  exhibiting  noaealin  their  defence,)  declares  that  "the  law  presumes  the 
tniufer  of  the  property,  nnaooompaniad  b;  delivery  and  continued  change 
«f  peoncasion,  to  be  fraudulent  as  against  the  creditors  and  subBecjuent 
pnidiaBeiB  in  good  fiuth  of  the  vendor,  mortgagor  or  aaaignor,  that  ia,  that 
the  law,  under  such  oirumstanoes,  preattmes  that  the  tnnsfer  ia  without 
oonrideration  or  without  a  enffioient  one,  and  also  that  tbere  is  some  secret 
trust  or  an  intent  to  defraud  purchasers  or  oreditora;  and  that  the  plunUff 
ouinot  recover  uuless  he  has  rebutted  that  presumption  by  proof  satisfaotoiy 
to  the  jury  that  the  transfer  was  made  not  only  in  good  &ith,  but  that  it 
was  without  any  inleni  to  defraud  purchasers  or  creditors."  The  some- 
what later  case  of  Qriswold  v.  Sheldon,  4  Comstock,  581,  discusses  a 
particular  sort  of  mortgage  chattel,  but  need  only  be  referred  to  aa  the 
oourt  was  equally  divided.  In  Edgdl  v.  Marl,  13  Barbour,  880,  the  new 
Supreme  Court  declares  that  "  chattel  mortgages  are  regarded  with  suspi- 
CUHi  on  aceount  cf  the  ready  meaus  they  afford  to  debtors  of  covering  their 
property  from  the  reach  of  their  creditors,  and  ought  never  to  be  held 
Tahd  where  their  object  appears  to  be  anything  beyond  a  &ir  bond  fide 
Mourity  for  a  just  debt."  Acknowledging  the  authority  of  Smith  &  Hoe 
T.  Acker  for  the  position  that  where  fraud  involves  a  question  of  &ct, 
independently  of  written  document,  it  is  a  question  for  the  jury,  that  court 
declares  that  where  the  illegality  of  the  transaction  stands  out  upon  the 
free  of  dixtanent*  nnder  which  the  plaintiff  claims  title,  the  question  then 
beoomes  one  of  the  construction  of  written  instruments,  and  that  upon  that 
qaeetion  "  there  is  nothing  to  submit  to  a  jury."  The  court  held  that 
tiiia  was  neoessarily  so,  for  otherwise,  that  even  if  the  mortgage  contained 
an  express  declaration  that  its  object  was  to  hinder  or  delay  creditors  and 
to  protect  the  property  from  exsoution,  the  court  would  be  without  power 
to  interfere  and  the  matter  would  still  have  to  be  submitted  to  the  jury. 
Ibe  polarity  of  the  New  York  decisions,  now  that  the  disturbiog  influences 
of  the  storm  have  blown  away,  is  possibly  by  alow  motions  towards  its 
ancient  pointing  place.  In  18S3,  a  law  was  passed  requiring  mortgages  to 
be  filed,  where  immediate  possession  was  not  delivered,  or  else  to  be  abso- 
lutely void  against  creditors  and  purchasers;  2  E.  8.  186;  Seymour  v. 
Lewis,  19  Wendell,  615 ;  this  aot-doea  not  cause  the  filing  of  the  instru- 
aent  to  give  the  mortgage  validity  where  posaeseion  ia  retuned:  it  super- 
adds another  and  an  absolnte  cause  of  invalidity.    Wood  and  others  T. 
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LoWTj  ft  Donglus,  17  Wendell,  492 ;  Smith  ft  Hoe  T.  Adcer,  28  ici.  658, 
658.,  Otis  T.  8iU,  8  Bubonr,  110. 

In  Perrbtltania,  the  rale  is  carried  to  a  greater  extent  than  in  any 
other  state;  and  the  broad  prinotple  appears  to  be  eatabliihed,  that  to  tran»- 
fer  a  title  or  to  create  a  lien,  bj  the  act  of  the  ovner,  that  shall  be  valid 
^^nst  creditors  or  hon&Jlda  pnrchtMTS,  delivery  of  poBBesdon  is  indispen- 
sable. The  leading  case  is  Glow  and  another  t.  Woods,  5  Sergeant  & 
fiawle,  275.  FrevioaBljr  to  that  deoision,  the  principle  was  not  earned  n 
&r.  Is  Wilt  T.  Franklin,  1  Binney,  502,  621,  and  in  Daves  r.  Cope,  4  id. 
258,  265,  TlLOHMAK,  G.  J.,  had  adopted  the  mle  of  Edvarda  t.  Harben, 
and  Hamilton  v.  Roaaell,  and  said  that  thongh  an  absolute  immediate  asrign- 
xaent  mast  be  accompanied  bj  a  delivery  of  poesessioD,  yet  that  if  the  cod- 
veyance  vas  conditional,  or  to  take  effect  at  a  future  lime,  the  retaining  of 
l^osseesion  according  to  the  intent  of  the  deed,  wonld  not  be  frandnlent. 
The  latt«r  of  these  cases  was  in  1811;  the  next  year  Sturtevant  and  Keep 
T.  Ballard  was  decided,  in  which  the  application  of  the  principle  was 
enhu^^  upon  conaderatianH  of  pnblic  policy,  and  extended  to  mortgagee; 
and  that  case  has  led  the  later  FennsylTania  decisions.  In  Clow  and 
another  v.  Woods,  (1819,)  the  ease  of  a  mortgage,  the  whole  snbjeot  was 
examined,  and  it  was  decided  that  there  is  no  difference,  in  respect  to  this 
mle,  between  absolute  sales,  and  contingent  sales  or  mortgages,  and  that,  as 
to  both,  retention  of  possession  beyond  what  is  necessary  or  unavoidable,  is 
a  fiand  in  law :  and  Gibson,  J.,  said  that  public  policy  should  induce  a  eon- 
ittmotion  of  the  statute  so  comprehensiTe  as  to  take  in  all  cases,  except  those 
in  which,  from  the  very  nature  of  the  transaction,  posseBsion  either  conld  not 
be  delivered  at  all,  or  not  without  defeating  wholly  or  in  a  great  degree,  th« 
purpose  of  the  conveyance,  and  that  pnrpose  is  each  as  the  law  approves  of 
-and  protects;  such  would  be  the  case  of  a  marriage-settlement.  This  rule 
has  never  since  been  deviated  from.  In  SCreeper  v.  Eokart  and  another,  2 
Wharton,  802,  Eknnsdt,  J.,  citing  the  decisions,  says,  "  If  there  be  any 
principle  established  by  these  cases,  it  is,  that  a  transfer  of  personal  pro- 
perty, nnacoompanied  by  a  oorrespondiog  transmutation  of  possession,  ii 
void  as  against  creditcKs;''  and  the  same  thing  is  repeated  in  Stark  v. 
Ward,  8  Barr,  828.  See  dictum  in  Someck  and  others  v.  Reichenback,  10 
Sergeant  and  Rawle,  84,  90,  that  it  is  a  matter  for  the  oonrt  to  prononnoa 
on,  not  the  jury,  tpproved  in  Carpenter  v.  Mayer,  5  Watts,  488,  and 
Young  V.  M'Clure,  2  Watta  ft  Sergeant,  147;  and  Forsyth  t.  Matthews,  « 
Harris,  100,  103;  Cadbury  v.  Nolen,  5  Barr,  820;  see  remarks  of  Oibbow, 
C.  J.,  on  legal  fraud  in  Avery  v.  Street,  6  Watts,  247.  That  ioortgages 
*re  within  the  rule  is  again  expressly  decided  in  Welsh  v.  Bekey,  Ez'or  of 
Hayden,  1  Penrose  ft  Watts,  57 ;  and  it  is  now  established  in  Pennsyl- 
Tinia,  as  a  general  principle  of  law,  that  by  no  devise  whatever,  whether 
of  sale  and  agreement  of  re-sale,  or  by  the  title  at  the  time  of  the  pttrcbiae 
being  vested  in  one  who  is  a  surety  for  the  purchaser  who  takes  poaeeenoD, 
oan  a  lien  be  created  on  personal  property  separate  from  the  possession  of 
it.  Jenkins  v.  Eiohelberger,  4  Watta,  121 ;  Trovillo  v.  Shingles,  10  id., 
488 ;  see  M'Cullough  v.  Porter,  4  Watts  ft  Sergeant,  177.  The  Atinmj 
most  he  actual  and  not  merely  symbcdieal,  where  actual  delivery  is  pracli- 
oabie,  and  if  it  be  not  practicable,  the  parties  should  leave  nothing  undone 
to  secure  the  public  fr«m  deception ;  see  Gadbury  y.  N<^en,  5  Bur,  820 : 
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im  BQch  B  cMe,  dfiBvery  of  the  nunimentB  of  title,  or  of  tbe  key  of  &  atore- 
room,  wonld  be  snffioient ;  CunttinghBin  v.  Neville,  10  Sergeant  k  Ravle, 
301 :  In  Babb  t.  Clemson,  id.  419, 428,  it  is  said  there  mast  be  a  loud  Jide, 
eabstantial  change  of  poesessioD,  and  that  eonennrent  posseefion  ia  fraadn- 
knt :  In  Hofiner  t.  Clark,  5  Wharton,  615,  650,  it  ia  eaid  there  must  be 
■n  actual  transfer  of  the  posseaaion,  ao  far  aa  the  nature  and  condition  of 
tiie  property  will  admit  of  it,  and  the  eircmnatance  -of  ^e  bnjer  and  aeller, 
brotbera,  IiTing  in  the  same  bonse,  '  fnmiahed  no  ground  for  dispenring 
witb  BDoh  actual  change  of  the  poBseaaion  as  will  render  it  distinct  and 
Tinble,  so  that  it  ma;  become  notorious.'  The  rule,  however,  is  not  made 
■0  sharp  as  to  be  cmel  or  impracticable,  and  bence,  in  U'Vicker  r.  Hay,  8 
Bur,  224,  where  a  fttfaer,  the  keeper  of  a  public  houae,  made  a  transfer,  on 
the  27tb  March,  of  certain  inventoried  ohattela,  chiefly  honaebold  fnmiture, 
to  his  son,  then  an  inmate  of  his  family,  and  three  days  afterwards,  on  the 
1st  April,  the  femily  all  removed  to  another  houae,  which  the  son  opened  in 
his  own  name  and  stocked  and  kept  on  bis  own  account,  using  the  chattels 
bought  from  the  father  indiscriminately  with  others  bought  by  him  &om  dif- 
ferent pereona;  the  &ther  living  with  the  son  and  doing  jobs  for  him,  and  his 
inotbcr  and  aiatera  keepng  house  for  him,  it  was  held  on  a  levy  under  a 
judgment  got  in  the  August  following,  that  it  was  a  question  of  aotnal  fraud 
and  one  for  the  jury.  The  court  thought  it  not  too  mnoh  to  infer  that  the 
goods  were  bought  from  the  father  with  a  view  to  the  new  destination,  and 
that  the  want  of  a  formal  delivery,  which  might  have  been  oonaidered  an  idle 
tcoA  sospioioua  ceremony,  could  be  thus  accounted  for.  If  mere  co-habitation 
were  to  be  deemed  a  badge  of  fraud,  a  Other's  aale  to  his  aon  oould  seldom 
he  sustained.  "  It  certainly  was  not  necesaary,"  the  court  observed, 
«  for  the  sou  to  turn  the  father  out  of  doora."  In  Hoofamlth  and  others 
T.  Cope,  6  Wharton,  68,  the  court  below  ruled,  that  there  muat  be  an 
accompanying,  actual,  visible,  and  notorious  possession,  and  this  was 
•l^iroved  of  above :  aee  Heiron  v.  Fry,  2  Penrose  &  WatU,  26B,  the  caee 
of  a  growing  crop. — As  to  the  time  when  the  posaeanon  must  be  delivered, 
it  ia  decided  in  Carpenter  v.  Mayer,  6  Watts,  488,  that  it  must "  accompany 
the  transfer  or  follow  it  within  a  reasonable  time  thereafter,  that  is  as  soon 
U  the  nature  of  the  property  and  the  circnmstanues  attending  it  will 
admit ;"  the  rule  in  respect-  to  the  analogous  case  of  exeoutiona,  aa  is  laid 
down  in  Berry  v.  Smith,  8  Washington,  C.  C.  90,  and  Eberle  v.  Hayer,  1 
Bawle,  866,  approved  in  Hents  and  another  v.  Hanman,  5  Wharton,  160. 
As  this  principle  was  lud  down  in  the  case,  where  it  was  declared  it  was 
eorreet,  but  as  against  executions  coming  bmg  after  the  sale,  the  poasesrioa 
veed  not  pass  so  immediately.  See  the  case  above  cited  of  Hoofamith  ft 
others  v.  Cope,  6  Wharton,  58 ;  and  more  particularly  Smith  v.  Sterna,  17 
Penna.  State,  360,  in  which  it  was  declared  that  the  lapse  of  two  or  three 
weeks  after  a  sale  of  honsehold  goods,  and  before  their  removal,  during 
which  time  the  purehasera  were  looking  for  a  house,  would  not,  of  itself, 
Titiate  a  sale,  there  having  been  no  judgment  when  the  sale  was  rosde,  not 
any  process  having  issued  for  ten  monih*  after  it ;  and  then  on  a  judgment 
obtained  seven  months  after  the  removal  of  the  goods  to  the  houae  of  the 
purchasers,  who  had  used  them  all  the  time  aa  their  own.  The  legal  fraud 
has  ceased,  though  if  the  transaction  were  found  by  the  jury  to  be  o<dlu> 
sive,  it  would  be  vwd ;  the  use  or  trust  in  which  the  legal  fraud  consisted 
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u  &t  u  end  when  the  poBBesBion  U  delivend.  In  Wilt  t.  Fnnklin,  in  ctM 
of  KB  uaigament  to  &  tnutee,  abeeat  at  the  time,  it  wae  held  that  a  delay 
from  Saturday  night  dll  Mondaj  morning  was  not  fraadalent,  and  thi^ 
the  execution  coming  on  Monday  and  rendering  a  delivery  imposaible^ 
excused  it  aftenraids.  The  vendee's  poeseaoon  must  etrndnue,  for  if  the 
propertj  goei  bach  after  a  brief  interval^  the  transaction  is  colourable  uid 
fraudulent;  Streeper  t.  Eckart  and  another;  Toung  t.  M'Clnre;  Goq- 
ningham  t.  Neville;  M'Bride  v.  M'CleUand,  6  Watts  &  Sergeant,  94  ; 
diotnm  in  Camero)t  and  another  v.  Montgomery,  13  Sergeant  &  Bavl^ 
128, 181 :  bat  in  Jordan  v.  Braokenridge,  &  Barr,  442,  where  a  horae 
having  been  sold  by  A.  to  B.,  who  took  the  animal  away,  and  a  few  days 
a&a  A'l.  minor-  ton  purcHand  it,  giving  hie  note,  and  brought  it  home  to 
his  father's  house,  where  he  himself  lived,  the  case  was  held  one  for  & 
jury.  And  in  Brady  v.  Eainee,  IS  Fenna.  State,  118,  where  A.,  an  exa- 
ontion  being  out  against  him,  sold  a  horse  to  B.,  and  with  the  prooeeds 
pud  the  execution,  and  delivered  the  horse  to  B.,  who  took  it  home  and  had 
it  in  hia  notorious  and  exclusive  poasession  for  more  than  five  weeks, 
working  upon  his  farm,  and  then,  being  abont  to  go  away  for  a  short  timfl^ 
lent  it  to  A.,  Uie  original  owner,  for  the  special  porpose  of  plonghing  some 
briok  clay  and  to  keep  till  he  returned,  which  he  did  in  three  or  fonr  weeks^ 
it  was  held,  the  horse  having  been  taken  in  execution  by  the  same  constable 
OS  the  day  of  B.'s  retorn,  that  there  having  been  aotnal,  substantial,  and 
continued  possesuon  by  the  vendee,  who  had  taken  the  animal  entirely  fr(»D 
the  possession  of  the  vendor  and  used  him  for  the  purposes  for  which  he  was 
fit,  tiiat  a  loan  for  a  special  purpose  and  limited  time  bo  long  after  the  sale, 
made  a  case  for  a  jury,  and  not  one  to  be  taken  away  from  them  by  the 
oonrL  In  case  of  retention  of  possession,  the  tiansfer  is  frandnlent  and 
void  against  snbseqnent  bond  Jide  purohaaers  as  well  as  creditors;  Shav 
and  another  v.  Levy,  17  id.  09 ;  SUrk  v.  Ward,  S  Barr,  828;  Dawes  v. 
Cope. — The  exceptions  to  the  application  of  this  legal  presumption  of  fraud 
are  well  settled.  Upon  an  assignment,  sale,  or  mortgage  of  goods  or  a  ship 
at  sea,  delivery  of  the  muniments  of  tiile  is  sufficient,  if  possession  be  taken 
within  a  reasoDable  time  after  the  arrival  of  the  property;  Morgan's  Ex'rB 
T.  Biddle,  1  Yeatea,  3.  And  a  sale  of  articles  at  the  time  in  posaesmon  o£ 
a  bailee,  if  there  be  no  accompanying  delivery,  will  be  good  if  the  vendw 
does  not  retake  possession,  especially  if  the  vendor  before  execution  has 
possession  and  control;  Linton  t.  Buti,  1  Barr,  89.  After  a  sale  by  a 
sheriff  or  constable  upon  execution  or  distress,  the  property  may  be  left  in 
possession  of  the  former  owner ;  because  the  sale  being  the  act  of  the  law 
is  presumed  not  to  be  fraoduleut,  and  because  of  the  notoriety  of  the  tians- 
fer :  Water's  Ex'ors  v.  McClellsn  et  al.,  4  Dallas,  208;  Myers  v.  Harvey, 
2  Penrose  &  Watts,  481 ;  Walter  v.  Geruant,  1  Harris,  515;  Heitiman  v. 
Divil,  1  Jones,  264,  267 ;  approved  in  Streeper  v.  Eckart  and  another, 
upon  the  same  reason :  in  Bellas  v.  M'Carty,  10  Watts,  13,  44,  the  reason 
g^ven  is  that  every  body  is  bound  to  take  notice  of  judicial  sales  and  trauM 
fers.  In  Wager  v.  Miller,  4  Sergeant  &  Bawle,  117,  it  was  decided  that 
possession  by  an  insolvent  with  consent  of  hia  aasignees  ia  good  agunst  a 
then  existing  creditor  who  had  made  himself  an  immediate  party  to  the 
insolvent  proceedings,  beoanse  it  ia  by  consent  of  one  who  ia  ^c  oreditor's 
trustee  under  a  proceeding  wbiob  he  had  taken  pait  in,  but  it  was  said  that 
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it  mrald  have  icodeied  the  uugnment  Toid  against  Babeeqaeitt  otediton : 
Ikoworer,  it  is  pretty  clear  npon  the  later  deciaioas  that  inBolvent's  assign- 
ments  are  not  within  the  legal  presomption  of  fnrad,  at  all ;  tbej  are  the 
act  of  the  Jaw  and  not  of  the  party,  and  all  the  world  is  bound  to  take 
notice  of  thetn ;  WickeiBham  t.  Nicholson,  14  Sergeant  &  Rawle,  118 ; 
Kabj  T.  Glenn,  5  Watts,  77;  approved  in  Bellas  t.  M'Carty,  10  Watte, 
13,  44  ;  and  therefore  the  same  reasons  exist  for  taking  them  ont  of  the 
role  as  have  been  given  in  the  case  of  sherifEs'  sales.  Before  the  Act  of 
14  Jane,  1836,  relating  to  aacdgnmentB,  it  was  said  that  volnntar;  asBign< 
mentB  for  the  benefit  ot  creditors  were  not  within  the  rule ;  CDuningham 
T.  Neville,  10  Sergeant  &  Bawle,  201 ;  Hower  v.  Oeesaman  and  others,  17 
id.  £51;  bnt  nnder  that  Act,  an  assignment  duly  recorded  stands  upon  tfas 
footing  of  a  transfer  by  law,  because,  as  the  Act  gives  the  creditors  a  right 
to  have  the  trast  that  is  expressed  in  the  deed  executed  for  their  benefit  by 
the  oonrt,  the  whole  trust  becomes  vested  In  them  in  equity,  under  th« 
immediate  administration  of  the  court,  and  therefore  an  assignment  recorded 
is  in  effect  a  transfer  to  the  creditors  by  the  act  of  law,  and  the  recording 
gives  the  transaction  all  the  publicity  of  a  judicial  proceeding;  assignments 
recorded  are  therefore  not  within  the  rule  as  to  possession,  neither  during 
the  thirty  days  allowed  for  recording,  nor  after  record ;  Mitchell  v.  Willock, 
2  Watts  &  Sergeant,  253;  Eitler  v.  Maitland.fi  id.  307;  Dallam  v.  Fitler, 
6  id.  323;  Klapp's  assignees  v.  Shirk,  1  Harris,  589,  592.  Within  tha 
excepted  oases  may  be  put  the  case  of  a  husband  selling  household  furniture 
to  his  wife's  trustee,  and  that  of  his  possessing  chattels  of  hers,  of  which 
in  Pennsylvania  under  the  act  of  llth  April,  1848,  the  marriage  does  not 
Operate  as  a  gift.  Of  such  property  possession  is  no  test  of  title.  The 
rule  in  Twyne's  case  could  not  in  the  nature  of  things  be  applied  to  a  wife's 
goods  in  favor  of  her  husband's  creditors  without  either  compelling  a  sepa- 
ration  or  rendering  the  law  inoperative.  "  He  may  ride  in  her  carriage, 
eat  at  her  table,  sleep  in  her  bed  and  live  in  a  house  filled  with  bez 
furniture  without  making  what  be  uses  liable  to  be  seized  under  an  execu- 
tion against  him."  Keeney  v.  Good,  21  Fenn'a  State,  354.  Bnt  of  course 
the  wi/^t  title  as  distinguished  from  hit  must  be  shewn.  These  seem  to 
be  the  only  exceptions  recognized  in  the  Pennsylvania  cases.  The  case 
of  the  sale  of  an  unfinished  article,  not  to  be  delivered  till  finished,  which 
had  been  left  an  exception  in  Clow  and  another  v.  Woods,  is  declared  in 
Vritchett  and  another  v.  Jones,  4  Bawle,  260,  not  to  be  one  :  and  the  case 
of  Backnel  v.  Boyston,  also  recognized  as  an  exception  in  Clow  and 
another  v.  Woods,  appears  to  be  over-ruled  by  Hoofsmith  and  others  v. 
Cope.  The  better  opinion  appears  to  be  that  conditional  sales  are  not 
affected  by  this  presumption  of  fraud ;  for  though  it  was  held  in  Martin  v. 
Hathiot,  14  Sergeant  uid  Bawle,  214,  that  delivery  of  possession  in  such 
eases  would  devest  the  vendor's  property  in  relation  to  tha  vendee's  credl- 
tan,  and  there  is  in  Bose  et  al.  v.  Story,  1  Barr,  191,  196,  a  dictum  in 
i^)proval  of  this  decision,  yet  it  seems  to  have  been  over-ruled  by  Myera  v. 
Harvey,  2  Fenroae  k  Watts,  478,  where  it  is  said  that  such  a  transaction 
oonsista  of  two  parts,  a  bulment,  which  is  not  fraudulent,  and  a  superadded 
executory  agreement  to  sell,  which  does  not  transfer  the  title,  and  that  the 
title  i»  in  the  oonditional  vendor  as  in  favor  of  his  own  creditors ;  and  again 
to  be  effectively  overruled  in  Lehigh  Company  v.  Field,  8  Watts  &  Ser- 
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g«ant,  282,  841,  notvitlistkndmg  tlie  sabtle  dtstiactioii  suggested  b;  the 
Chief  Jofldce  betveen  Kfartin  v.  Mathiot  and  the  case  before  bim.  Id  Welsh 
V.  Bekej,  Ex' or  of  Hajden,  it  was  said  tb&t  the  mie  applies  to  cboses  in 
ftotion ;  but  in  United  States  t.  Yaughan,  S  Binney,  394,  and  Common- 
wealth T.  Watmouth,  6  Wharton,  117,  it  is  decided  that  an  assignment  of 
stock  in  a  bank  with  a  delivery  of  the  certificate  and  pover  of  transfer,  is 
valid  agunst  an  exeontion,  thongh  the  stock  be  not  transferred  on  the  books 
«f  the  bank,  a  doctrine  of  which  the  principle  waA  asserted  argamentativelj 
in  Ohio,  Gonant  t.  Seneca  County  Bank,  1  Ohio  State,  N.  S.,  305. 
Upon  the  whole,  in  Fonnsylrania,  the  distinction  established  appears  to 
be  between  conveyanoes  by  the  tn:t  of  ike  owner,  and  by  the  act  of  tKe  laje. 
The  principle  npon  which  all  the  cases  may  stand,  is  this;  that  every 
transfer  of  the  title  by  the  act  of  the  owner,  whether  to  the  transferee  at 
purchaser,  or  to  him  for  his  seonrity  as  a  creditor,  or  as  a  trustee  for 
creditors,  where  the  owner  is  allowed  to  keep  possesaion^  and  nse  or  traffio 
with  the  goods,  longer  than  a  reasonably  necessary  under  the  circumstances, 
is  fraudulent  under  the  statutes  of  Klizabeth,  and  void,  because  it  is  a 
transfer  which  deprives  his  creditors  of  all  benefit  from  his  property,  but 
does  not  so  deprive  himself :  but  that  where  the  transfer  is  an  operation  of 
the  law,  beitig  by  sheriff's  sale,  insolvent's  assignment,  or  voluntary 
assignment  recorded,  it  is,  printd  fade,  fair  and  valid,  for  the  whole  interest 
tod  right  and  control  have  certainly  post,  clean  and  absolute,  by  the  com- 
mand of  the  law;  and  though  possession  remain  with  the  debtor,  the 
presumption  of  a  trust  reserved  in  the  conveyance  cannot  arise,  and  the 
same  rale  implies  to  the  husband's  possession  of  his  wife's  chattels  conveyed 
by  her  to  a  trustee  or  in  bis  own  possession  as  her's  under  the  act  of  1848. 
^e  case  of  Soott  v.  Chancellor,  (20  Penn'a  State,  199,)  is  a  special  one. 
There  a  creditor  who  sold  household  furniture  on  a  jl  fa.  and  so  got  part 
of  hia  debt,  suffered  the  debtor  to  remain  in  posaession.  A  relative  of  the 
debtor  afterwards  left  a  share  of  her  estate  to  trustees,  directing  them  to 
pay  the  debtor's  debts.  They  carelessly  paid  the  whole  debt  giving  no  credit 
for  the  furniture.  The  oourt  instead  of  holding  that  this  was  done  under  a 
mistake  or  breach  of  trust,  held  in  view  of  the  shock  which  the  case  gave  to 
one's  sense  of  natural  justice,  that  the  evidence  wss  conclusive  evidence  of 
another  creditor's  right  to  levy  on  the  same  goods.  But  while  the  necessity 
of  change  of  possession  is  steadily  held  to  in  regard  to  chattels  personal; 
it  applies  only  to  them,  and  not  to  chattels  real.  Such,  notwithstandiug 
the  early  dictum  of  Judge  Addison,  [Addison  193,)  is  the  clearly  settled 
law.  Miller  v.  Specht,  1  Jones,  465,  Ludwig  v.  Higbley,  5  Barr,  141, 
Williams  V.  Downing,  18  Penn'a  State,  64. 

In  CoiTNECTiouT ;  in  Patten  v.  Smith,  5  Connecticut,  196,  the  rule  of 
Hamilton  v.  Russell,  and  that  of  Stnrtevant  v.  Ballard,  are  considered  to  be 
the  same :  tke  meaning  of  '■  possession  accompanying  and  following  the 
deed  "  is,  "  that  the  possession  must  be  found  where  it  ought  to  be,  consi- 
dering  the  subject  in  its  true  light;"  and  as  possession  ought  to  be  delivered 
in  case  of  mortgages  as  much  as  absolute  soles,  the  rule  of  Sturtevant  v. 
Ballard  is  settled  in  that  case  with  increased  preramon ;  "  a  voluntary  sale, 
or  mor^ge,  of  chattels,  with  an  agreement  in  or  out  of  the  deed,  that  the 
vendor  may  keep  possession,  is,  except  in  special  cases,  and  for  special 
teasons,  to  be  shown  to,  and  approved  by  the  court,  fraudulent  aod  void 
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kf^nat  creditors  and  honAfidefmoiMatn:"  and  in  this  cwK,  a  mortgage 
irith  pouesBion  retained  was  adjudged  void  against  a  Bal»eequent  Tendee. 
In  Swift  T.  Thompson,  9  id.  63,  the  above  rule  ia  re-affirmed;  and  it  m 
Baid,  "  This  has  been  the  law  of  Connecticut  for  the  laet  forty  years,  if  not 
firom  the  beginning.  It  ia  not  according  to  the  conree  of  the  court  to  call 
this  a  fraod  per  Me,  and  to  direct  the  jury  to  find  the  sala  Toid,  but  tbs 
qnestioa  ia  anbrnitted  to  the  jury  ae  a  question  of  fact,  with  inslmetioo  thai 
if  they  find  none  of  the  established  exceptions,  they  will  find  the  Iranaao- 
tioa  f^ndnlent."  The  possession  in  the  transferee  must  be  actual  and  boTtd 
frie;  5  id.  196;  if  pracdcable,  immediato  posseasion  must  be  talcen;  if  not 
practicable,  it  must  be  done  witbin  a  reasonable  lime;  dae  diligence  most 
be  need;  on  an  assignment  to  a  trustee  for  creditors,  the  trustee  is  allowed 
a  reasonable  time  to  give  notice  to  the  bailiff  or  take  possesdon  ;  and  whe- 
ther this  diligence  was  used,  or  there  was  such  remisBness  as  would  infer 
&and,  is  for  the  jury;  Ingraham'v.  Wheeler,  6  id.  277;  the  presumption  of 
£rand  is  repelled  by  the  fact,  that  it  was  not  practicable  for  the  vendee  to 
take  possession  immediatoly,  bnt  that  he  did  so  in  a  reasonable  time,  which 
is  oonadered  due  diligence;  Meade  t.  Smith,  IS  id.  347,  S64.  Under  this 
Tule,  if  a  ship  at  sea  be  sold  or  mortgaged,  possession  must  be  token  "as 
soon  as  may  be  "  on  ber  return ;  Starr  t.  Knox,  2  id.  215 ;  6  id.  200  ;  Ot 
"  within  a  reasonable  time,"  Ingraham  t.  Wheeler.  The  rule  of  Patten  t. 
Smith  applies  equally  to  clioses  in  action ;  so  that  if  the  assignor  retun  an 
asugned  bond,  no  right  passes,  and  he  may  asrign  it  to  another ;  Smith  t. 
Fatten,citing  1  Atk.  171.  The  usual  exoeplion  of  maiiiage-eett1ement,&«., 
are  recognized  in  Swift  t.  Thompson  :  and  property  exempt  &om  ezeeutioa 
is  another  exception ;  Fatten  v.  Smith  and  Shepherd,  i  id.  430.  In  Mills 
T.  Camp  and  others,  14  id.  219,  Garter  and  another  t.  Watkins,  id.  241, 
and  Usbome  t.  Toller  and  another,  id.  630,  in  which  last,  all  the  cases  are 
teTiewed,  the  old  principle  ia  maintained,  and  the  result  of  these  decisions 
appears  to  be,  that  the  rule  is  one  of  policy,  and  not  of  intention ;  that  is  not 
enough  that  the  jury  find  that  the  sale  was  hondjide  and  for  full  considers 
tion,  though  eTideuoe  of  that  is  proper  to  be  submitted  to  the  jury  to  repel 
actual  fraud ;  there  must  be  shown  some  reason  for  the  retention,  legaUjf 
Buffident  and  sadsfaotory ;  the  presumption  of  fraud  u  a  presumption  of 
law,  and  the  law  judges  of  the  cases  in  which  it  does  not  arise,  and  the  jury 
are  to  be  instmoted  by  the  court  as  to  the  sufficiency  of  the  facts  and  rea- 
sons alleged  to  justify  the  retontion.  In  the  last  case  the  court  held  that 
usignments  for  oreditors  under  the  act  of  that  stato  of  1S28,  were  not  within 
the  general  principle,  unless  the  assignee  allowed  the  assignor  to  treat  the 
•alignment  aa  void  by  snSering  him  to  hold  himself  out  to  the  public  as 
bting  the  real  owner  of  the  [HXiperty  :  and  the  reaaou  of  this  exception  ap- 
pears to  be  that  the  prooeedinga  under  that  act'are  of  a  legal  kind,  and  the 
transfer  is  in  a  great  degree  a  judicial  proceeding.  In  the  recent  case  of 
Kertland  v.  Snow,  20  id.  23, 28, 29,  where  the  mle  of  the  last  cited  cases,  is 
oonfirmed,  it  is  said  by  the  court,  that  "  tbe  reason  of  extending  it  from  a 
mere  rale  of  erideace,  calling  it  a  badge  of  fraud  only,  and  arbitrarily 
declaring,  as  matter  of  law,  that  it  renders  tbe  sale  vind,  as  to  creditors, 
notwithstanding  the  highest  evidence  of  the  honesty  of  the  sale,  u,  because 
it  has  been  thought  bettor  to  take  away  the  temptation  to  practise  fraud, 
than  to  incur  tbe  danger  arising  from  the  &cility  with  which  testimopj 
nay  be  mann&ctnred,  to  show  that  a  sale  was  honest." 
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In  VxEHOHT,  the  piinoiplo  of  StnrteTUit  aai  E«ep  v.  BalUrd  is  receired 
and  muntoioed  with  grett  atriotneBS.  On  >  sale  of  ohaHela,  then  most  be 
a  delivery,  and  a  substantial,  Timblo  change  of  poBsesaion,  or  the  sale  is 
fraudulent  by  oonatmction  of  law,  and  void  as  to  oieditors;  Darkee  y. 
Hahoney,  I  Aiken,  116 ;  Mott  t.  M'Neil,  id.  102;  Weeks  t.  Wead,  2  id. 
64,  where  the  principle  b  examined  at  length,  and  the  mle  ably  indicated ; 
in  later  oases  it  is  repeatedly  declared,  that  Ae  inralidi^  of  the  sale  does 
not  depend  on  any  fraudulent  intention — that  "  no  matter  how  honest  the 
eonyeyanoe  may  be  in  point  of  fact,  the  law,  from  prinoiptea  of  policy,  pro- 
nouDoes  it  fraudulent  per  te,  and  void" — that,  this  rule  has  ever  "  been 
most  underiatingly  adhered  to" — and,  that  "  ezperienoe  shows  it  to  be  a 
doctrine  founded  in  the  soundest  policy,  from  which  there  ia  no  disposition 
to  recede ;"  Fuller,  Jr.  v.  Sears  et  al.,  5  Vermont,  527  ;  Galea  v.  Gainea, 
10  id.  346 }  Foater  t.  M'Oregor  &  Stiles,  11  id.  695 ;  Lynde  &  Horse  t. 
Melvin,  id.  883 ;  Wilson  v.  Hooper,  12  id.  658 ;  Rockwood  t.  Collamer 
et  al.  14  id.  111.  The  posseauon  of  the  vendee  must  be  exclusive;  at 
least,  the  sale  ia  fraudulent,  if  the  vendor  retftin  joint  or  ooncnrrent  pos- 
session, that  is,  such  as  appears  to  be  of  the  same  desoriptjon,  in  use, 
oocupanoy  and  disposition,  as  that  of  a  joint  owner ;  Kendall  v.  Samson, 
12  id.  515 ;  Allen  v.  Edgertou,  S  id.  412 ;  Hall  v.  Parsons,  17  id.  272, 
S70  :  and  the  court,  a^r  defiuiug  to  the  jury  what  conatitutes  poseesaion, 
are  to  leave  it  to  them  to  determine  whether  the  vendor  was  in  possession, 
or  in  possesnon  jointly  with  the  vendee ;  Hall  t.  Parsons,  15  Vermont 
858;  8.  G.  17  id.  272,  276.  The  possession  must  also  be  oontinning;  and 
if  the  vendee,  or  his  agent  even  without  his  knowledge,  suffer  the  thing  to 
go  back  to  the  vendor,  the  sale  is  rendered  fraudulent ;  Morris  et  aL  t. 
Hyde,  8  id.  862 ;  Bogera  t.  VaU  et  al.  16  id.  827,  829 ;  Milla  v.  Warner, 
19  id.  609 :  but  if  the  thing  be  bailed  at  the  time  of  sale,  and  the  bailee 
let  it  return,  it  will  not  vitiate  the  sale,  for  the  bailee  then  acts  as  the 
servant  of  the  vendor;  Lynde  and  Morse  v.  Helvin.  In  the  case  of  Dewey 
T.  Thrall  et  al.,  18  id.  281,  the  rule  was  said  to  be,  tiiat  the  possession  of 
the  vendee  must  be  so  visible,  notorious,  and  continued,  that  the  oreditora 
may  be  preanmed  to  have  notice  of  it ;  and  in  Famaworth  v.  Sbepard,  6 
id.  621,  seven  months'  continuance  was  held  to  be  sufficient.  The  general 
mle  of  fraud  in  lav  does  not  apply,  if  the  delivery  be  perfected  at  any  time 
before  an  exeoution  comes;  yet  even  non-delivery  would  be  competent 
evidence,  fivm  whioh  the  jiiry  might  infer  a  frandolent  intent  in  &ct; 
Kendall  v.  Samson.  The  mle  does  not  apply,  if  at  the  time  of  the  sale,  the 
goods  are  in  posseanon  of  a  bailee;  'Barney  v.  Brown,  2  id.  874;  Spaulding 
V.  Austin,  id.  555 ;  Harding  v.  Janes,  4  id.  462 ;  Lynde  and  Morae  t. 
Helvin  .  bnt  then  notice  must  be  given  to  the  bailee,  Bfoore  v.  Kelly,  6 
id.  84,  by  the  purckaur,  or  by  his  orders,  through  some  other  person  than 
the  creditor  ;  Jndd  and  Harris  t.  Langdon,  id.  281 ;  Fieroo  v.  Gbipman, 
8  id.  834;  Whitney  V.  Lynde,  16  id.  579;  5S6;  and  the  bailee  must  assent 
and  agree  to  keep  the  article  for  the  purchaser;  Whitney  v.  Lynde;  and 
the  reason  of  the  exception  ia,  that  the  poaseasion  being  with  a  third  person 
is  notice  to  creditors  and  others  that  the  title  may  have  been  parted  with; 
they  are  pat  upon  inquiry,  and  if  they  will  ask  the  bailee,  he  can  inform 
them  accurately : — see  to  the  same  effect,  Merritt  t.  Miller,  18  id.  416 ; 
Potter  T.  Wasbbam,  id.  558 ;  and  see  Sockwood  v.  Collamer  et  al.  14 
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YeriBoat,  141.  The  rule,  also,  does  not  appl;  it  tlie  property  ia  snch  u  is 
exempt  from  ezeoation ;  Foster  t.  M'Oregor  and  Stilea  :  nor  does  it  apply 
to  a  nle  by  the  sheriff  on  ezeontion,  partly  on  the  groond  of  notoriety, 
and  partly  beoanae  the  sale  is  the  aot  of  the  lav ;  Boardman  v.  Keeler,  et 
aL  1  Aiken,  158,  2  id.  70;  Bates  t.  Garter,  6  Vermont,  602;  Gates  r. 
Gaines ;  Cilley  T.  Gnshman,  12  id.  404 ;  bnt  it  mnst  be  a  legnlar  oompnl- 
BOiy  Bale  aooording  to  the  DOurse  of  legal  process,  and  a  sale  by  pablio 
anotion  wiU  not  form  an  exoeption ;  Rogers  v.  Vail  et  al.  IS  id.  827 ; 
B^helder  t.  Garter,  2  id.  168 ;  and  if  the  sale,  though  made  publicly  by 
the  sheriff,  be  not  legally  uaiei  the  process  in  his  hands,  bnt  by  consent  of 
parties,  it  will  not  be  within  the  exeeption,  beoanse  it  ia  not  a  transfer  of 
the  title  by  operation  of  law ;  Kelly  t.  Hart,  14  id.  50.  With  regard  to 
the  prindple  of  poaseasion  in  aooordanoe  with  the  deed,  and  the  oonse- 
qnent  exception  of  contingent  sales,  which  is  recognised  in  Weeks  v.  Wead, 
(a.  d.  182ft,)  it  is  there  held  to  mean,  that  the  pcMsession  mast  be  ia 
aooordanoe  with  the  limitation  of  interest  made  by  the  deed,  as  in  the  case 
oi  a  settlement  of  fnmitnre  on  marriage,  and  that  the  mere  insertion  of  ^n 
agreement  to  the  effect  that  posBesuon  should  be  kept,  would  not  do ; 
«Bii  aangnment,"  it  is  said  in  that  case,  "  of  goods,  with  condition  that 
possession  shall  not  be  taken  till  forfeited,  or  the  insertion  of  a  clanse  in 
the  bill  of  sale,  when  the  sale  is  otherwise  absolute,  that  the  rendor  shall 
lemain  in  poesesaion,  will  not  make  his  possesion  oonsiBteot  with  the  deed, 
or  take  the  oaee  ont  of  the  mle  ;" — the  form  of  the  oouTeyance  can  make 
no  difference,  if  from  the  natnre  of  the  transaction,  the  sale  is  absolate,  and 
posansMon  can  acoompany  it ; — indeed,  the  rule  appears  to  apply  to  all  eases, 
except  where  the  purpose  of  the  cooTeyance  and  the  nature  of  the  transac- 
tion entitle  or  require  the  vendor  to  continne  in  possession,  and  the  law, 
eODoidering  it  necessary  and  jnstifiable,  approves  and  permits  it;"  and  the 
Mort  pro  as  insUnoee,  Maggott  t.  Mills,  Kyd  t.  Bawlinson,,  and  Bnck- 
nail  T.  Royston.  This  is  in  effect  the  mle  of  Sturtevant  and  Keep  v.  Bal- 
lard, and  Clow  and  another  t.  Woods.  According  to  the  dicta  of  Weeks 
T-  Wead,  mortgages  are  within  the  role;  and  in  the  case  of  a  sale  and 
mortgage  back  to  secure  the  pnrcbaae-money  they  were  determined  to  be 
■o,  ia  Tobias  t.  Francis,  3  Vermont  426,  and  Woodward  T.  Gates  and 
Cheney,  0  id.  S58 ;  thongh  the  case  of  common  mortgages  was  left  nnde- 
oded  in  Oifford  t.  Ford,  5  id.  682.  It  may  be  remarked  as  an  illnstration 
of  the  extreme  nicety  of  the  considerations  belonging  to  this  subject,  that 
in  Kentucky,  where  precisely  the  same  explanation  is  given  of  the  meaning 
of  "  consistenoy  with  the  deed,"  as  in  We^s  t.  Wead,  a  difierent  conclusion 
is  reached  as  to  mortgages  being  embraced  by  it :  the  truth  is,  that  the 
notion  of  a  mortgage  of  ohattels  at  common  law,  is  very  uncerttun.  In 
Tenaont,  as  to  eooditional  sales,  (via.,  where  the  possession  ia  delivered, 
Imt  the  property  does  not  pass  till  payment,)  it  is  decided  in  Bigelow  v. 
Hnntley,  8  Vwmont,  151,  that  the  goods  are  not  rendered  by  the  delivery 
liable  to  the  vendee's  creditors,  thongh  fraudulent  representations  as  to  the 
title  woold  render  them  so.  An  assignment  for  the  beneSt  of  creditors  is 
fcUy  within  the  role.     Bt^cra  v.  Vail,  et  al.  16  id.  327. 

(8).  The  other  courts  of  the  Union  seem  to  have  adopted  the  pnettoe 
of  referring  the  question  of  fraud  to  the  jury. 

la  Hamachubxtts  and  Maimb,  the  principle  appears  to  be,  that  reten- 
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tion  of  poiMsnoD  npon  tn  timdato  oonvejuiott  of  eh&ttels,  is  raffiinent 
endonoe  of  fraud :  but  retention  conuBteiitlj  with  the  nature,  opentJon 
and  porpOK  of  the  oonvejanee,  is  no  evidenoe  of  fraud :  and  that  it  is  ia 
no  ooae  fraud,  or  condmiTe  STidence  of  frand.  Brooks  t.  Powera,  15 
MuBuhoaetla,  2(4 ;  Fletcher  t.  Willaid,  14  Pickering,  461 ;  Briggs  r. 
Parkmaa,  2  Uetcalf,  258  ;  Haskell  et  al.  v.  Greenly,  8  Greenlaaf,  426  ; 
Beed  r.  Jawett,  6  id.  96;  Holbrook  t.  Baker,  id.  80S;  Hartshorn  y. 
Eames,  31  Hune,  95.  In  absolnte  sales,  possession  is  evidence,  and 
generally  very  strong  evidenoe,  of  Ccaod  for  the  jury ;  Brooks  v.  Powen ;. 
Ulmer  t.  Hills,  8  Greenleaf,  826;  a  secret  trust  or  agreement  npon  a  bill 
'  of  sale  of  chattels,  absolute  on  its  &ce,  is  still  but  evidenoe  of  fraud ; 
N.  £.  Marine  Ins.  Com.  v.  Chandler  and  Tmstea,  10  Massachusetts, 
275,  279 ;  Oriental  Bank  v.  Haskins,  3  Metcalf,  832, 837 ;  and  secrecy  in 
the  sale  does  not  add  to  the  legal  presumption  of  fraud;  Glorer  et  al.  v. 
Austin,  6  Piakering,  209,  221 ;  and  even  an  express  agreement  to  keep 
the  sole  secret,  is  not,  per  k,  fraudulent,  bat  ■'  mere  matter  of  evidenoe," 
"  strong  perhaps ;  Gould  v.  Ward,  4  id.  104 ;  5  id.  291,  S.  C. :  and  this 
evidenoe  may,  in  all  oases,  be  rebutted  by  showing  the  transaction  to  be 
bond  fide,  and  on  valnable  consideration;  and  the  question  of  frand  is  to  be 
decided  by  the  jory  upon  the  vbole  evidenoe;  Holmes  et  al.  v.  Crane,  2  id. 
607.  See  Clark  t.  French,  23  Mune,  221,  228.  If  possession  is  assumed 
before  an  execution  is  levied,  the  sale  is  valid ;  Bartlett  v.  Williams,  1  id. 
288  ;  Shnmway  et  al.  v.  Batter,  8  id.  443,  447.  Where,  at  the  time  of 
the  sale,  it  is  stipulated  by  fur  and  open  agreement,  that  the  vendor  shall 
retun  possesuon  for  a  ^ven  time ;  (Wheeler  v.  Train,  3  id.  226  ;)  and  in 
ease  of  mortgages,  and  other  contingent  conveyances,  for  the  security  of  the 
grantee ;  and  generally,  where  the  retention  is  consistent  with  "  the  terma 
of  the  oontiact,  the  intention  of  the  parties,  and  the  natnre  of  the  transac- 
tion," non^lelivery  of  possession  is  snEQeiently  explained,  and  is  no  longer 
evidenoe  of  fraud  ;  Badlam  v.  Turner,  1  id.  389 ;  Homes  et  al.  v.  Cnne  ; 
Olorer  et  al  v.  Austin;  Adams  v.  Wheeler,  10  id.  199 ;  Imnt  v.  Whitaker, 
1  Fairfield,  310;  Cutter  v.  Copeland,  6  Shepley,  127 ;  Lane  v.  Borland,  2 
id.  77;  Pierce  v.  Stevens,  80  Maine,  184.  However  in  the  recent  case  of 
Bobbins  V.  Parker,  8  Metoalf,  117,  the  principle  of  Summerville  v.  Horton, 
4  Yerger,  641,  is  adopted,  and  it  is  decided,  that  the  mortgage  and  non- 
dalivery  of  perishable  artiolss,  which  cannot  be  kept,  or  the  mortgage  of 
any  articles  under  an  agreement  or  understanding  that  they  are  to  be  osed 
and  oousumed  by  the  mortgagee,  is  in  itself  fraudulent  against  creditors. 
In  Massachusetts,  by  statute  of  1832,  see.  157,  Revised  Sututes,  p.  473, 
no  mortgage  of  chattels,  except  ships  at  sea,  is  valid  but  between  the  par- 
ties, nnless  possession  is  delivered  to,  and  retained  by,  mortgagee,  or  the 
mortgage  is  recorded  by  the  town  clerk  :  reoordiug  is  equivalent  to  delivery 
of  possession ;  Bollook  v.  Williams,  16  Pickering,  S3.  In  oase  of  sales  or 
mortga^  of  ships  at  sea,  or  in  a  distant  port,  the  sale  transfers  the  pro* 
perty  at  onoe,  and  will  prevail  against  subsequent  attachments,  unless  the 
first  vendee  is  guilty  of  gross  negligence  and  delay  in  taking  posseanon 
after  the  property  arrives :  Futman  v.  Dutch,  8  Massachusetts,  286 :  Joy  eb 
al.  V.  Sears,  9  Pickering,  4 ;  Turner  and  another  v.  Coolidge,  2  Metcalf,  350. 
In  Ohio,  it  is  eonsidered  as  settled,  that  retention  of  possession  upon 
absolute  sales  is  not  concloaiTe  of  fraud,  though  it  is  sooh  presnmplive 
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vridmwe  of  it,  u  pnts  npon  the  Tendee  the  buden  of  Mtiafjritig  the  jury 
thkt  the  Bftle  wu  &ir  and  &onfl^«.  Bogers  t.  Dan  et  al.,  Wright,  136  ; 
Biiri>ridg«  V.  Seeljr,  MorJej  &  Co.,  id.  35U.  See  Shaw  and  Ball  t.  Lowry, 
id.  190,  aa  to  what  droamstanoea  will  make  the  conveTaDce  void.  la  the 
lale  MM  of  Collins  &  McElroy  v.  Hjers  et  al.,  16  Ohio,  547,  552,  the 
eomt  aaid  that  thej  regarded  it  as  perfectly  well  settled  law,  that  on  a  sale 
er  mortgage  of  personal  property  a  oontiouanoe  of  poaseasion  by  Tender  or 
Bortgagor,  is  only  primA  facie  evidence  of  fraud,  which  may  be  explained 
away  or  rebutted,  by  showing  that  snoh  possession  was  honest  and  fair. 
But  they  held  that  a  coDtinaance  of  paBseasioa  with  a  power  of  disposition 
and  Bale  on  the  part  of  the  mortgagor,  either  express  or  implied,  is  neoes. 
sarily  &andnlent  and  void  as  against  creditors,  as  snch  a  mortgage  is  no 
•aOBiity  to  the  mortgagor,  and  of  no  effect,  bat  to  ward  off  other  creditors. 
In  Tennessee,  we  find  the  distinction  taken  as  to  possession  according 
to  the  title  in  the  deed;  but  the  presumption  is  broken  down  to  be  a  mere 
matter  of  evidence  for  the  jory.  Origioally  the  prindi^e  of  Hamilton  r. 
Bnsset  was  adopted,  and  it  was  held,  that  retaining  poeseseioD  npon  an 
afaoolnte  sale  was  a  fraud  in  law ;  Bagan  t.  Kennedy,  I  Overton,  9 1 ,  (a.  D. 
1804) }  bat  in  Callen  v.  Thompson,  3  Yerger,  475,  (a.  d.  1832,)  the  cases 
and  the  reasons  of  them,  were  examined,  and  it  was  held,  that  possession  is 
not  in  itself  a  fraud,  but  is  only  such  primd  /ode  evidence  of  it,  as  puts 
apon  the  vendee  the  bnrden  of  proving  fairness,  and  that  proof  of  fairness, 
and  a  full  and  adequate  consideratioD,  will  repel  the  presumption  of  frand ; 
ecufirmed  in  Young  &  Tonng  v.  Pate  and  Kemigog,  4  id.  161 ;  Maney  t. 
Killongh,  7  id.  440,  and  Wiley  v.  Lashlce,  8  Homphreys,  717,  TliO.  It  is 
etidaux  of  &aud,  when  the  possession  is  retained  contrary  to  the  right  and 
title  transferred  by  the  deed,  but  not  if  the  retention  be  in  accordance  there- 
with ;  thus,  it  is  not  evidence  of  fraud  if  the  mortgagor  remain,  with  the 
assent  of  the  mortgagee,  in  possessioD,  till  default,  for  he  is,  in  that  case, 
entitled  to  do  so,  whether  it  be  so  agreed  by  the  deed  or  not ;  but  to  remain 
after  default  is  evidenoe  of  frand,  for  that  is  not  consistent  with  the  title. 
And  whenever  it  is  made  to  appear,  that  a  deed,  absolute  on  its  face,  was 
intended  by  the  parties  as  a  mortgage  only,  the  presumption  of  fraud  that 
wmlj  have  existed  os  account  of  the  asmgnor^s  possession,  disappears ;  Wiley 
r.  I«ahlee,  8  Humphreys,  717,  720.  So  npon  an  assignment  to  a  trustee 
for  the  benefit  of  creditors,  it  is  evidence  of  &aad  if  the  grantor  remain  in 
possession  after  the  time  when  the  trustee  ought  to  take  possession  and  sell  'y 
and  if,  by  the  deed,  the  trustee  is  to  take  posaession  and  sell  immediately, 
then,  retaining  poeseseion  at  all  is  evidence  of  fraud ;  Darwin  v.  Hanley,  S 
id.  502;  Manley  v.  Killongh.  But  should  the  property  be  of  a  kind 
which  is  consumed  by  the  nse  of  it,  as  domestio  stores,  then  the  debtor's 
continuing  in  the  use  of  it,  is  evidence  of  fraud,  in  fact  for  the  jury ;  Bar- 
vin  v.  Handloy ;  Oharlton  v.  Lay,  5  Humphreys,  496 ;  and  if  the  use  of 
snch  things  be  retained  by  a  stipulation  in  the  deed,  the  oonveyance  would 
be  ahsolntely  void,  for  it  wonld  necessarily  be  in  trust  for  the  debtor,  and 
IB  bindnutee  of  bis  ^editors ;  Someryille  v.  Horton,  4  id.  541 ;  ooo&rmed 
is  Haney  t.  Killongh ;  Simpson  t.  Mitchell,  8  id.  419 ;  Bicbmond  v. 
Oardnp,  Meigs,  &81;  Trabne  v.  Willis,  id.  588,  n.;  and  now  adopted  in 
HassadiDBetts ;  and  approved  of  in  Alabama ;  Bavi^es  v.  Alston,  trustee, 
6  AlaUma,  297, 302 ;  Wiswall  v.  Ticknor  &  Bay,  6  id.  179, 184.  Delivery 
Vol.  I— 6 
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of  possesuOD  OS  a  eonditaonal  sale,  gives  no  title  to  tbow  pnrohuing  from 
the  oooditioiul  Tondee;  OuibliDg  t.  Beid,  Heigs,  281. 

In  M1B8OTIBI,  in  th«  eulier  oaBOS,  it  ms  held,  that  retention  of  posMS- 
rion  on  salea  and  mortgages,  was  ^ndnlent  in  law ;  bnt  the  later  deoirions 
determine  that  poeseseion  rentaining  vith  a  person  who  professes  to  have 
parted  with  the  legal  title,  is  primS  facte  evidence  of  fraitd  only,  and 
evidenoe  is  admissible,  to  show  that  the  traiisaotion  is  &ir ;  Shepherd  t. 
Trigg,  7  Missonri,  151, 167 ;  Ross  v.  Cratsinger,  id.  245 ;  King  t.  Bailey, 
8  id.  882.  Milbnm  v.  Wangh,  Gorthron  and  others,  11  id.  869,  878. 
Tha  presmnptive  evidence  from  continned  possession,  becomes  condmrive 
unless  the  vendee  shows  that  the  sale  was  made  in  good  frdth  and  without 
any  intent  to  defrand  creditors ;  Eu jkendall  v.  McDonald,  15  id.  416 ; 
and  see  Robinson's  Eira.  v.  Robards,  id.  459.  Where,  under  the  statute, 
it  is  held,  that  in  trying  a  qnestion  of  fraod,  the  jnry  most  not  rest  content 
with  absence  of  direct  evidence  in  connexion  with  proof  of  a  valuable  cos- 
fflderation,  but  should  be  satisfied  that  there  was  some  good  reason  for 
leaving  the  property  in  possession  of  the  vendor. 

in  Gxonou,  it  is  agreed  that,  formerly,  an  absolute  sale  of  chattels 
maooomponied  by  possesuon,  was  fraudulent  in  law,  and  void  as  against 
creditors,  but  that  the  modem  rale  is,  that  the  poeaessioD  is  susceptible  of 
explanation.  The  role  now  well  established  in  the  courts  of  that  State  is, 
that  poaaesuon  in  the  vendor,  in  case  of  an  absolute  sale,  iBprim&fade 
evidence  of  fraud,  but  may  be  ezpluned,  and  the  onus  of  explanation,  after 
possession  is  proved,  u  upon  the  gnntee,  and  the  qnestion  of  fraud  or  not 
fraud,  is  to  be  submitted  to  the  jury;  if  no  explanation  is  given,  the  pro- 
snmpdon  beoomea  oonolasive :  PeiA  v.  I^nd,  2  Kelly,  1, 12;  Fleming  v. 
Townsend,  6  Georgia,  104,  105;  Beers  and  others  v.  Dawson,  8  id.  657. 

In  Texas,  also,  it  has  been  dedded  that  retention  of  poesessioii  after  an 
kbsolute  sale  is  not  fraud  pa-  m,  bnt  affords  a  reasonable  presumption  of 
fraud,  which  like  other  presumptions,  admits  of  explanation  showing  it  to 
be  honest,  and  if  there  be  such  explanatory  circumstances,  they  are  to  go 
to  the  jury  to  rebut  the  presumption  of  fraudulent  intent ;  Bryant  v, 
Eelton,  and  Uciell,  1  Texas,  415, 431 ;  Morgan  v.  The  Republic,  2  id.  279. 

In  North  Oabolin a,  it  appears  to  be  agreed,  that  retaining  poeeesaioB 
after  a  sale,  is  not  fraud  in  law,  but  is  only  evidenoe  of  fraud ;  Bea  v. 
Alexander,  6  Lvdell,  644. 

EXECUTIONS  to  hinder  and  deky  creditors,  are  included  in  the 
atatute  13  Elia.  oh.  5.  In  the  Circuit  Court  of  the  3rd  nrouit,  the  dis- 
tinction is  established  between  a  delay  by  the  offioer,  and  a  delay  by  the 
order  or  advioe  of  the  plaintiff  in  the  execution ;  the  officer,  after  a  levy, 
need  not  remove  the  property  nor  sell  immediately,  if  the  sale  be  within  a 
teaaonable  time ;  but  the  only  legal  purpose  of  an  execution  ia  to  obtain 
Batis&etion  of  the  debt,  and  therefore  if  the  plaintiff  dir«eU  the  sheriff  not 
to  execute  it  till  a  oertaiu  time,  or  till  farther  orders,  or  directs  him  to 
levy,  and  leave  the  property  with  the  debtor  until  otherwise  directed ;  thia 
at  onoe  renders  the  execution  fraudulent  and  void  against  later  execntions 
levied  before  the  order  not  to  proceed  is  countermanded ;  and  the  goods 
remaining  in  the  debtor's  hands  an  unreasonable  length  of  time  vith  the 
knowledge  and  auent  of  the  pluntaff  in  the  exeoation,  is  legal  evidenoe  of 
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flte  ddftj  IniBg  tuB  ut ;  U.  S.  t.  Conynghaia  et  k1.,  Wallsoe's  C.  0.  R. 
178 ;  (Inief  note  of  8.  C.  wHhont  arguments  or  opinions,  in  4  Dallas,  S58 ;) 
Bmiks  et  kL  t.  BUlington  et  al,  1  Wuhington  C.  C.  R.  29,  87 ;  Berry  t. 
Snlh,  3  id.  60.  The  establish  meat  of  this  olau  and  satiabotorj  principle, 
which  hag  been  adopted  in  New  York  and  Penaajlvania,  and  other  States, 
is  dne  to  Jndge  QuniTH,  of  New  Jersey,  when  opinion  in  the  case  of 
U.  8.  T.  ConjDgbiim  et  al.  is  a  fine  specimen  of  the  powers  of  that  able 
lawyer,  and  highly  Moomplisbed  sobolar. 

In  Nxw  YoBK,  the  same  distinc^a  ia  establiahed  in  Rew  v.  Barber,  S 
Cowen,  272,  and  Russell  r.  OJbbs,  5  id.  890 ;  Sail  v.  Shell,  21  Wendell, 
222  ;  Knower  t.  Barnard,  5  Hill,  877  ;  The  Herkimer  Connty  Bank  t. 
Brawn,  6  id.  232  ;  and  the  older  cases  aooord  with  this  distinction,  though 
not  expressed  to  be  groaaded  upon  it ;  the  executions  being  held  fraudu- 
lent, where  the  possession  or  use  was  left  a  long  time  with  the  debtor  by 
dircetioB  of  the  plaintiff,  in  Storm  k  Beekman  t.  Woods,  11  Johgson,  110 ; 
FairiDgtoD  &  Smith  t.  Sinelair,  15  id.  428,  and  EeJlog  y.  Qriffin,  17  id. 
274  ;  and  it  being  held  in  Whipple  t.  Foot,  2  id.  418,  and  Doty  v.  Tomer, 
8  id.  20,  that  mere  delay  does  not  avoid  the  lery,  though  great  delay  might 
aadioriee  the  jury  to  infer  the  oonsent  and  direction  of  the  ptuntiff. 

in  PmNSTLTAHiA,  the  law  now  appears  to  be  precisely  the  same, 
thoogfa  fcnmeriy  different,  or  rather,  nnaettled.  It  is  evident,  indeed,  from 
Levy  V.  Wallia,  and  Chancellor  v.  Phillips,  4  Dallas,  167,  218,  and  other 
eaaee  referred  to  in  If.  6.  v.  Conyngham  et  al.,  Wallace  G.  C.  R.  178,  that 
the  early  decisions  in  Pennsylvania  had  flactoated,  because  die  tme  prin- 
Mple  was  not  discovered ;  bat  upon  that  principle  being  stated  by  Judge 
GurniH,  and  mwe  clearly  explained  by  Judge  Washinqtoh,  the  deci- 
sions in  Pennsylvania  have  ever  since  been  in  accordance  with  it.  Merely 
leaving  tiie  pn^tarty  in  poisession  of  t^e  debtor  is  not  frandnlent ;  but  an 
order  by  the  plaintiff  in  the  exeeution  to  the  sheriff  to  delay  proceedings, 
readers  the  execution  frandnient  agunat  later  exeontitms  levied  during  die 
■tay,  or  against  enbaeqnent  pnrchasers ;  whether  the  lev^  be  returned  or 
not,  a>d  whether  or  not  the  later  claimant  had  notice ;  Eberle  v.  Mayer, 
1  Rawle,  866;  Commonwealth  v.  Strembaok  and  others,  8  id.  841; 
U'Clnre  v.  Ege,  7  Watt»,  74 ;  Mats  and  another  v.  Hanmas,  5  Wharton, 
160 ;  the  test  is,  "  the  presenoe'or  the  absence  of  a  direction  to  stay  pro- 
ceedings on  the  levy.  The  principle  of  this  test  is,  that  to  levy  with 
directions  to  proceed  no  hrUier,  can  be  referred  to  no  object,  but  the 
oreatiat  of  a  lien,  whioh  the  law  does  not  tolerate  :"  per  Gibbon,  G.  J., 
in  ffickmau  v.  CUdwell,  4  Rawle,  876 ;  and  that  an  order  to  stay  pro- 
ceedings in  ease  of  hoosehold  ftunitnre,  will  have  the  same  fraudulent 
effect,  ia  the  point  decided  in  Commonwealth  v.  Stremback  and  others. 
An  order  will  have  this  effect,  though  there  be  no  fraudulent  intent,  and 
of  eoone  taking  out  exeontjon  with  intent  not  to  have  it  executed  hon& 
JUe,  and  it  be  not  so  executed,  though  there  be  no  order  to  proceed,  will 
pos^one  the  execution.  Weir  t.  Hale,  8  Watts  k  Sergeant,  286.  A 
poHtponement  of  the  sale  to  any  time  within  the  retum.day,  is  a  mere 
adjonronient  and  not  frandnient ;  bnt  an  adjournment  to  a  time  beyond 
the  retnnt-daj,  would  be  eqnivalent  to  an  indefinite  postponement  md  a 
badge  of  fraud,  beoanse  no  sale  oonld  then  be  made  on  the  writ ;  Lanta  v. 
WortfaingtoB,  4  Bair,  163, 156.    But  a  delay  proceeding  from  the  officer, 
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tboogb  by  Boffenuioe  of  the  pluntiff,  without  fraud  on  hie  part,  vill  not 
poatpona  the  pkiutiffs  ezeontion;  Howell  t.  Atkyn,  3  Bawlo,  282, 
ezpluDed  in  Hickman  t.  Caldwell;  M'Co;  t.  Beed,  5  Watte,  800.  Bat 
though  the  rule  in  FennBylvania  is,  that  the  officer  need  not  "  remove  the 
property,  nor  put  a  person  in  charge,  nor  sell  immediately;"  Common- 
wealth T,  Stremback  and  others ;  yet  it  is  required  that  he  shonld  do  it  in 
a  resBonable  time ;  Wood  v.  Vanarsdale,  4  Bawle,  401 ;  for  if  the  pro- 
perty be  left  unreasonably  long,  the  delay  will  afford  evidence  of  the 
plaintiff's  being  the  fraudulent  causa  of  it,  and  will  therefore  vitiate  the 
execution ;  CorUes  &  Co.  v.  Stanbridge,  &  Kawle,  286,  290  ;  especially  if 
the  levy  ia  not  returned;  Lewis  v.  Smith,  2  Sergeant  &  Bawle,  142. 
Household  goods  oanuot  be  left  more  than  a  reasonable  time ;  Cowden  t. 
Brady  and  others,  8  id.  605,  610 ;  as  to  the  reasonable  length  of  time  in 
Buoh  cases,  see  GammoQweaJth  v.  Stremback  and  others,  and  Bean  and 
others  V.  Fatton,  13  Sergeant  &  Bawle,  341,  845;  and  as  to  what  is  & 
reasonable  time  in  general  cases,  see  Judge  QturnrH's  opinion  in  U.  S.  t. 
Conyngham  et  al.,  WalhuM  C.  C.  K.  29,  87. 

In  Alabama,  bJbo,  it  is  settled,  chat  if  an  execution  issued  is  stayed  ot 
held  up  by  direction  of  the  plaintiff,  the  proceeding  is  fraudulent  in  law, 
and  the  execution  constitutes  no  lien  as  agunst  junior  ones  regularly  levied 
and  enforced ;  Wood  v.  Gary  et  al.  4  Alabama,  43 ;  Patton  v.  Hayter, 
Johnson  &  Co.  16  id.  18,  21. 

In  Kentucky,  a  umilar  principle  has  been  adopted ;  the  officer  is  not 
obliged  to  take  ezolnsive  posseaaion  under  a  levy  on  chattels,  and,  there- 
fore, the  simple  retention  of  the  property  by  the  debtor,  if  it  be  not  con- 
tinued longer  than  a  vigilant  officer  may  conveniently  require  to  sell  the 
property,  is  not  atone,  even  ^irrmd /acta  proof  of  a  fraudulent  intent,  though 
it  might  be  some  alight  evidenoe  of  oollusiou  ;  but  &  retention  of  possession, 
with  a  right  in  the  debtor  to  consume  or  sell  the  property,  or  any  indefinite 
holding  by  the  debtor,  without  any  effi>Tt  by  the  creditor  to  sell  the  pro- 
perty, within  the*ordinary  or  nsual  time,  iaprim&faeie  evidence  of  fraud; 
and  therefore,  if  there  be  a  continued  poBsession  by  the  debtor,  for  months 
after  the  levy,  and  there  be  no  evidence  to  rebnt  the  presumption  of  fraud, 
the  jury  will  be  directed  to  find  that  the  levy  is  void  against  a  subsequent 
execution  creditor;  Swigert,  &a  v.  Thomas,  7  Dana,  220,  222 ;  and  see, 
Bourno  V.  Hocker,  11  B.  Monroe,  25. 

In  New  Jkbskt,  the  rale  in  Berry  t.  Smith  is  not  strictly  adopted : 
mere  delay,  or  an  order  from  the  plaintiff  not  to  proceed,  will  not  poetpona 
an  exeentioD  to  a  subsequent  one;  Casher  v.  Peterson,  1  Southard,  317; 
Williamson  v.  Johnston,  7  Halsted,  86;  Sterling  v.  Van  Gleve,  id.  285; 
James  V.  Bnraet,  Spencer,  686,  641.  To  have  that  effect,  the  conduct  of 
the  prior  execution  creditor  must  be  fraudulent ;  but  it  is  not  necessary  to 
prove  actual  fraud  in  the  concoction  of  the  judgment,  or  an  actual  design 
to  defeat  or  delay  other  creditors ;  it  is  enough  if  the  proceedings  of  the 
prior  execution  creditor  are  an  abuse  of  the  process  of  the  law.  Accord- 
ingly, it  has  been  determined  that  although  the  creditor  when  he  delivers 
his  execution,  or  at  any  time  afterwards,  may  direct  the  sheriff  not  to 
proceed  to  a  sale  without  further  orders  firom  him,  or  unless  urged  on  by 
other  executions,  and  will  not  thereby  lose  his  priority,  if  he  act  in  good 
faith;  yet  that  iJF  the  debtor  is  permitted  with  the  knowledge  and  consent 
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of  thfl  execatioii  creditor,  express  or  implied,  not  onlj  to  retain  the  pos- 
MKioD  of  the  property,  and  to  nse  and  enjoy  it  for  ordinary  and  appropriate 
purposes,  as  in  the  case  of  hoasehold  goods,  hut  to  exercise  an  unlimited 
eoDtrol  over  all  the  prop(:rtj  levied  on,  irhatever  may  be  its  nature,  and  to 
vx,  sell,  exobange  or  consume  it,  as  Uie  rightfdl  and  absolate  oimer,  it  is 
nch  BTidence  of  a  frandnlent  and  colonrable  ase  of  the  process  of  the 
tonrt,  ifhetber  the  debt  be  a  real  and  jnst  one  or  not,  as  to  postpone  tho 
necntion  to  younger  ones  sued  oat  and  prosecuted  in  good  faith ;  Cumber- 
hnd  Bank  v.  Hann,  4  Harrison,  167, 169 ;  Cook  v.  Wood,  1  id.  254.  In 
TtiuwASE,  also,  a  mere  order  to  the  Bheri£F  to  bold  the  execution  in  hia 
htaia  and  not  proceed  unless  instrncted  to  do  so,  or  compelled  by  other 
judgment  oreditcov,  does  not  postpone  an  exeontion ;  Houston  t.  Sntton, 
3  Htmngton,  37.  The  practice  of  allowing  executions  to  be  used  fbr  the 
ptuposes  o(  a  lien,  is  also  avowedly  established  in  Sotith  Ca&ouna,  and 
doimant  executions  ire  never  postponed  but  for  actual  fraud ;  Snipes  t. 
Us  SberifF  of  Charleston  district^  1  Bay,  295 ;  Brown  t.  Oitlilsnd,  3 
DasDEsnre,  &39 ;  Greenwood  et  al.  v.  Naylor,  1  M'Cord,  414,  where  it  is 
decided,  that  endorsing  on  a  fi.  fa.  ■'  lodged  to  bind,"  which  was  regarded 
u  a  Btay,  did  not  prevent  the  execution  taking  the  raoney  made  on  a 
jmnger  writ ;  Adair  v.  M'Daniel  &  Comwell,  1  Bailey,  158. 

In  the  Eastern  States,  where  attachment  is  a  usoal  mesne  process,  it  is 
genenilly  held  that  possession  must  be  taken  and  kept,  or  the  property  is 
liable  to  fntare  attachments.  See  Bagley  v.  White,  4  Pickering,  895,  and 
eaieg  dted ;  Tainlor  v.  Williams,  ?  Connecticut,  271 ;  Hills  v.  Camp, 
14  il  219 ;  Harding  v.  Janes,  4  Vermont,  462,  465,  diotam. 

H.  B.  W. 
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HIL.  45  ELIZ.— IN  THE  KING'S  BENCH, 
[uraanD  S  ooks,  119.] 

to  aUm  iiltfaoiit  UniUB  Ii  dttarmlnad  bjtlM  liit  Ikaus  gimolad.— Ipportlon: 


iKtrcspassbetween  Bnmpor  and  Symns,(a^  npon  the  general  issue,  the 
jnron  gave  a  special  verdict  to  this  effect :  the  President  and  Scholars  of 
(be  College  of  Corpus  Christi,  in  Oxford,  made  a  lease  for  years  in  anno  10 
Oil.  of  the  land  now  in  question,  to  onc6olde,^otitKi  that  the  lessee  or  his 
attigns  should  not  alien  Ae  premises  to  any  person  or  persons,  without  the 
^leeiai  license  of  the  letsora.  And  afterwards  the  Uitors  by  their  deed,  anno 
13  Elii.,  licensed  the  lessee  to  alien,  or  demise  the  land,  or  any  part  of  it,  to 
any  person  or  persons  quibuseunque.  And  afterwards,  anno  15  EUe.,  the 
lenee  assigned  the  term  to  one  Tubbe,  who  by  his  last  will  devised  it  to  his 
■on,  and  by  the  same  wi}l  made  his  son  execntor,  and  died.  The  son 
tillered  generally,  and  the  testator  was  not  indebted  to  any  person,  and 
afterwards  the  son  died  intestate,  and  the  ordinary  committed  adminlstra- 
(a)  Co.  Ent.  085.  pL  22.     Cr.  EL  815,  826. 
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tion  to  one  vho  weigned  the  tenn  to  the  defendant.  The  Prendeat  and 
Soholara,  bj  warrant  of  attorney,  entered  for  the  condition  briAen,  and 
made  a  lease  to  the  plaintiff  for  tventy-oue  years,  who  entered  i^ion  the 
defendant,  who  re-entered,  upon  whioh  re-entrj  this  aetiou  of  treapau  wu 
hroHght  :(b)  and  that  upon  the  lease  made  to  Bolde,  the  yearly  rent  of  33f. 
id.  was  reserved,  and  upon  the  lease  to  the  pluntiff,  the  yearly  rent  of 
22r.  wm  only  reserved.  And  the  jnrore  prayed  npon  all  this  matter  ib« 
advice  and  discretion  of  Q10  court,  and  npon  this  verdict  judgment  was 
^ven  against  the  phuntiff.  And  in  this  case  divers  points  were  debated 
^^~.|  and  resolved;  Ist.  That  the  aHeitrntion  by  lieente  to  Tulbe,  'had 
L  -I  (c)  determined  the  condition,  so  that  no  alienation  whiob  he  might 
aAerwarde  make  could  break  the  proriso,  or  give  cause  of  entry  to  tb« 
leBsors,  for  the  leeBore  oonld  not  dispense  with  an  alienation  for  one  time, 
and  that  the  same  estate  ahoald  remain  subject  to  the  proviso  after.  And 
although  the  proviso  be,  that  the  lessee  or  his  assigns  shall  not  alien,  yet 
when  the  lessmrs  license  the  lessee  to  alien,  they  shall  never  defeat  by  force 
of  the  said  proviso,  the  term  which  is  abeoluteiy  aliened  by  tbeir  license, 
inasmnoh  as  the  assignee  has  the  same  term  whiob  was  asugned  by  their 
assent ;  so  if  the  lessors  dispeuse  with  one  alienation,  they  thereby  dis- 
-pense  with  all  alienations  after ;  for  inasmnoh  as  by  force  of  the  lessor's  lioensej 
and  of  the  lessees'  assignment,  the  estate  and  interest  of  Tnbbe  was  abso- 
lute, it  is  not  posMbie  that  his  asagnee  who  has  his  estate  and  intereei 
shall  be  subject  to  the  first  condition :  and  as  the  dispensation  of  one  aliena- 
tion is  the  dispensation  of  all  others,  so  it  is  as  to  the  persons,  for  if  tha 
lessors  dispense  \tith  one,  all  the-  others  are  at  liberty.  And  therefore  it 
was  adjudged,  Trin.  28  Eliz.  Rot.  256,  in  com.  .Banco  inter  IjeedB,((f)  and 
Compton,  that  where  the  Lord  Stafford  made  a  lease  to  three,  npon  con- 
"^i^on  that  they  or  any  of  them  should  not  alien  without  the  assent  of  the 
lessor,  and  afterwards  one  alienated  by  his  assent,  and  afterwards  the  other 
two  without  license,  and  it  was  adjndged,  that  in  this  ease  the  condition 
being  determined  as  to  one  person  (by  the  license  of  the  lessor)  was  deter- 
mined in  all.  And  te)  Popham  Chief  Justice,  denied  the  case  in  16  ElJi., 
Dyer  (/)  834 ;  that  if  a  man  leases  land  i^on  oondition  tJiat  he  shall  net 
alien  the  land,  or  any  part  of  Jt,  without  the  assent  of  the  lessor,  and  after- 
wards he  aliens  part  with  the  assent  of  the  lessor,  that  he  cannot  aUea 
the  residue  without  the  assent  of  the  lessor :  and  conceived,  that  is  not 
law,  for  he  said  the  oondition  oonld  aot  be  -divided  or  (a)  apportioned  by  the 
act  of  the  parties;  and  in  the  same  case,  as  t^parcel  which  was  alienated  by 
the  assent  of  the  lessor,  the  oondition  is  determined ;  for,  although  the  lessee 
aliens  any  part  of  the  residue,  the  lessor  sball  not  enter  Into  the  part  aliened 
by  license,  and,  therefore,  the  condition  being  determined  in  part,  is  dcl«r- 
mined  in  alL  And  therefore  the  Chief  Justice  said,  he  thought  the  said 
1  &Uely  printed,  for  he  held  clearly  that  it  was  not  law.     Nota, 
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reader,  Fascbse  14*  £Hz.  Rot.  1015,  in  Com.  Banco,  that  where  the 
lease  was  made  by  deed  indented  for  twenty-one  yean  of  three  (A) 

(ft)  See  8  mtsou,  2M. 

(>}  1  BoQ.  Bep.  TO,  890.  1  KoU.  422,471.  2  BulsL  291.  Cn.iM.K9.  SCo.P«ii- 
Hit's  oua.    8  Ed.  6  Dyer,  M,  a. 
(d)  1  Roll  472.     Cro.  El.  SI6.     Gt>db.  98.    Roy,  82.    4  Leon,  68.    2  Bnlatr.  291. 
\t\  Stflei,  817.  (/)  Dj.  884.  pi.  82.    Cro.  El.  816.    Stjlei,  884.    Moor.  206. 

(?)  Co.  Litt.  216,  a.       (h)  Djor,  808,  809,  ^  76.    6  Co.  56,  b.    Moor,  97,  98. 

L-.,.„i,.,-^  ..V^iOOyil.' 
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ainon,  A.,  B.,  C,  renileriBg  rent,  for  A.  61,  for  B.  bl,  for  C.  10/.,  to  be 
pnd  in  *  pUee  ant  of  the  land,  vith  %  ocmditioQ  of  n-eatij  into  ftU  the 
threo  manon,  for  deftnlt  of  payment  of  the  said  rente,  or  any  of  them,  and 
ifienrnds  the  leeaor  by  dead  indented  and  enrolled,  bargained  and  sold  the 
Terasan  of  oqe  home  and  forty  aerea  of  land,  parcel  of  the  manor  of  A., 
to  one  and  his  heirs,  and  afterwards,  by  another  deed  indented  and  enrolled, 
largained  and  sold  all  the  rendne  to  another  and  his  heirs,  and  if  the  second 
ba^ainee  shonid  enter  for  the  condition  broken  or  not,  vas  the  question ; 
and  it  Tag  adjudged,  that  he  ebonla  not  enter  for  the  (A)  condition  broken, 
becanse  Ae  oonditwn  being  entire,  could  not  he  apportioned  hy,  the  ad  of  the 
parties  bnt  by  the  severance  of  part  of  the  reversion  it  is  destroyed  in  alL 
But  it  wtu  agreed,  that  a  coadiCioK  maj/  be  (i)  apportioned  in  lioo  oatet.  1. 
Bf  act  in  law.  2.  By  act  and  wrong  of  the  jease&  By  act  in  law,  as  if  a 
man  seised  of  two  acres,  tbe  one  in  fee,  and  the  other  in  (j)  borongh  English, 
lias  inne  two  sons,  and  leases  both  aeres  for  life  or  years,  rendering  rent 
with  oondition,  the  lessor  dies,  in  this  case  by  this  descent,  which  is  an  act 
in  law,  the  reveraon,  rent,  and  condition  are  difided  {ky  2.  By  act  and  wrong 
of  the  leasee^  u  if  the  ksaee  makes  &  feoffinent  of  part,  or  oommite  waste  (^ 
is  part,  and  the  lessor  entars  for  the  forfeiture,  or  reoovere  tbe  place  wasteil, 
thoe,  the  rent  and  condition  shall  be  ^portioned,  for  none  shall  take  advan- 
tage of  hie  own  wrong,  and  die  lessor  shall  not  be  prejadicefl  by  the  wrong 
of  the  lenee ;  moA.  the  Lord  Dyer,  tJieu  Chief  Justice  of  the  Common  Pleas, 
n  the  BMne  case,  said,  that  A«  who  entertjor  a  condition  broken,  ought  to 
itiaof  the  fame  e*tate  which  he  had  at  the  time  of  the  condition  created, 
aitd  Aat  he  cannot  have,  when  be  has  departed  with  the  reversion  of  part : 
and  with  that  reaeon  agrees  Litt.  80,  b.  And  vide  4  &  5  Ph.  &  Mar. 
Dyer,  (m^  152,  where  a  proviso  in  an  indenture  of  leaae  was,  that  the  lessee, 
his  executors  or  asugns,  shonid  not  alien  to  any  person  without  license  of 
the  lessor,  but  only  to  one  of  tbe  sons  of  the  lessee;  tbe  lessee  died,  bis 
esecvtor  assigoed  it  over  to  one  of  his  sons,  it  is  held  by  Stamford  and  Gat- 
lyn,  that  the  son  might  alien  to  whom  he  pleased,  without  license  (n^  for 
tiie  condition,  as  to  the  son,  *waB  determined,  which  agrees  with  the  r*iDi 
resolution  of  the  prindpal  point  in  the  case  at  bar.  2.  It  was  '■  ^ 
resolved,  that  the  statutes  of  13  Eliz.  cap.  10,  and  18  Elia.  cap.  11,  oonoem> 
log  leases  made  by  Deans  and  Chapters,  Colleges,  and  other  ecclesiastical 
persons  are  (o)  general  laws  wliereof  tbe  court  ought  to  take  knowledge, 
although  they  are  not  found  by  the  jurors,  and  so  it  was  resolved  between 
Clajptde  and  Caiter,  in  a  writ  of  error  in  tbe  King's  Benoh. 


"  The  profession  have  always  wondered  at  Damper's  case,"  said  Mansfield, 
C.  J.,  in  Doe  t.  Bliss,  4  Taunt.  736,  "bnt  it  bas  been  law  so  many  centnries 
that  we  cannot  now  reverse  it."  "  Though  Dumpor's  case  always  struck  me  as 
extraordinaiy,"  (said  Lord  Eldon  in  Brummel  v.  Uacpberson,  14  Tea.  173,]  "it 

(A)  Co.  Lit.  216,  s.    Cro.  Jae.  890.     6  Co.  6E,  b. 

N)  Z  Bnlitr.  154 ;  Co.  Lit.  215,  a.         (J)  1  Bol.  Rep.  8S1 ;  Co.  Lit  215,  a. 
It)  8«e  BaniD  and  Baronness  de  Kutien  v.  L«wi«,  5  Ad.  &  £1L  277. 
(n  1  Rol.  Eep.  S81  ;  Hoar,  203.  , 

(■)  Dy.  152,  pi.  7 ;  Co.  Lit,  216,  a ;  Cro.  Elii.  757,  818. 
(a)  Qnsgn,  mo  Uovd  <r.  CriiM,  6  Tamt.  24l»,  Htl  in  nofo. 

MabImTG,*;  2Sol.7e6;  telv.  106;  Soot  pL  887,  S&8;  Nor,  124;  &llrewnL 
VKi  Cn>.£LS16;  Hoar,  698;  1  Leon.  806.  807. 
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is  tie  law  or  the  Iftnd."  Accordioglj  it  is  afflrmed  b;  muiy  Babseqnaat  ded- 
BioDS,  Day,  haa  been  even  carried  further,  for  it  is  held  that  whether  tiie  license 
to  BBBign  be  general,  asin  the  principal  case,  or  particular,  as  "to  one  particnlai 
peTEOD  subject  to  the  performance  of  the  covenante  in  the  origiaal  lease ;"  rtiU 
the  condition  is  gone,  and  the  assignee  maj  assign  withoat  license,  Bnimmel 
T.  UacpherHon,  14  Tes.  173.  Bat  the  license,  in  order  to  put  an  end  to  the 
conditioD,  most  he  snch  a  license  as  is  therein  contemplated,  for  where  the 
condition  is,  not  to  assign  wilkoui  lieeiue  in  writing,  a  parol  license  is  no  dispen- 
satioD.  Roe  r.  Harrison,  2  T.  E.  435 ;  Macher  v.  Foundling  Hospital,  1  V.  A 
B.  191 ;  Richardson  t.  Evans,  3  Madd.  218,  though  it  is  said  that  if  such  parol 
license  were  nsed  as  a  snare,  equitj  would  relieve.  Bicbardson  v.  Evans.  3 
Madd.  218.  It  seems,  too,  that  if  the  conditioo  be  not  in  general  restraint  ot 
assignment,  but  permit  the  lessee  to  assign  in  one  particular  way,  ex.gr.  by 
will ;  an  assignee,  to  whom  the  lease  has  been  transferred  in  the  permitted 
way,  cannot  assign  in  any  other  mode.  Lloyd  t.  Oriepe,  0  Taunt.  249.  "The 
ground  of  Dumpor's  case"  (says  GibbB,  J.)  "was  this  :  the'ptoriso  was  that  the 
lessee  or  his  assigns  should  not  alien  the  premises  to  any  penon  or  persoDS 
without  the  special  license  of  the  lessors ;  the  lease  was  therefore  to  be  void  if 
any  assignment  was  made.  And  there  the  court  was  of  opinion  that  if  the  con- 
dition was  oac«  dispensed  with,  it  was  wholly  dispensed  with,  beeaose  the 
provision  for  making  void  must  exist  entire,  or  not  exist  at  alL  But  here  is  an 
exception  out  of  the  original  restriction  to  alienate,  so  that  in  the  alienation  by 
will  made  by  the  lessee,  there  was  nothing  to  license,"  [AJso  by  defeasance 
properly  framed  to  revive  the  condition,  a  license  to  assign  may  virtodlybe 
limited  to  the  particular  assignment.  See  3  Jarman's  Conv.  by  Sweet,  689. 
But  it  has  been  imitated  by  Gibbs,  0.  J.,  that  there  would  be  great  difficulty 
in  giving  that  efiect  to  any  merely  restrictive  words  in  the  license,  Uaaon  v. 
Corder,  7  Taunt.  9.] 

Although,  when  such  a  condition  as  that  in  Bumper's  case  exists,  alienation 
without  license  operates  as  a  forfeiture  of  the  t«nn ;  still,  if  the  lessor,  with 
koowiedge  of  the  forfeiture,  receive  rent  due  since  the  condition  broken,  such 
Gondnct  upon  his  part  operates  as  a  waiver  of  his  right  to  take  advantage  of  it. 
[Bat  not  so  if  the  landlord  be  unaware  of  the  fact  of  the  forfeiture  at  the  time 
of  receiving  the  rent,  Roe  v.  Harrison,  2  T.  R.  425  ;  Doe  v.  Birch,  1  M.  A  VF*. 
402,  unless,  perhaps,  where  it  appears  from  other  circumstances,  that  the  rent 
is  accepted  with  an  intention  of  continuing  the  tenancy  notwithstanding  any 
forfeiture  that  may  have  occurred,]  In  Qoodright  v.  Davies,  Oowp.  803,  the 
lease  contained  a  covenant  not  to  underlet  without  license,  and  a  power  of  re- 
entry to  tiie  lessor  in  case  of  non-observance  of  the  covenants ;  the  lessee 
nnderlet  various  parts  of  the  premises,  bat  the  lessor  knew  of  it,  and  received 
rent  afterwards,  "The  case,"  said  Lord  Uansfield,  "is  extremely  clear.  To 
construe  this  acceptance  of  rent  due  since  the  condition  broken,  a  waiver  of  the 
forfeiture,  is  to  construe  it  according  to  the  intention  of  the  parties.  Upon 
the  breach  of  the  condition  the  landlord  had  a  right  to  enter.  He  had  full 
notice  of  the  breach,  but  does  not  take  advantage  of  it,  but  accepts  rent  subse- 
quently accrued.  That  shows  that  he  meant  that  the  lease  should  continue. 
Forfeitures  are  not  favoured  in  law ;  and  when  a  forfeiture  is  once  waived,  the 
coDrt  will  not  assist  it,"  See  BrowninK  and  Beston's  case,  Plowd.  1 33 ;  Roe 
T.  Harrison,  3  T.  R.  426  ;  Doe  d.  Gatehouse  v.  Rees,  4  Bing.  X.  C.  384.  And 
cither  acts  of  the  lessor,  besides  acceptance  of  rent,  have  been  held  to  waive 
r*i  01  '  forfeiture,  *when  they  show  an  intention  on  his  part  that  the  lease 
^  '  Bboold  continue.  Doe  t.  Manx,  4  B,  A  0.  606 ;  see  Doe  v.  Bireh,  1 
Mee  ft  Welsby,  408 ;  and  Doe  d.  Baron  and  Baroness  de  Bntien  y.  Lewis,  S 

L-.,.„i,.,-^  ,,V.iUOJ^K' 
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A.  A  E.  277.  It  h»a  been  Uid  down  tliat  then  ia  a  6iflbreiice  in  tliiB  raapect 
belveea  cases  when  the  lease  is  ou  breach  of  the  condition  to  be  void  »nd 
thaw  where  it  is  onl^to  be  eoidaile  on  thetleseor'B  re-entiy.  In  the  tatter 
(Me,  Kceptanee  of  rent  operates  as  a  waiver  ot  the  landlord's  right  to  re-enter, 
but  in  tlie  former,  the  lease  becoming  void  immediately  apon  the  breach  of  the 
Koditioii,  it  hoB  been  laid  down  by  great  authorities  that  no  Bnbseqaent  accept* 
■DM  of  rent  will  set  it  op  again.  This  distinction  is  laid  down  by  Lord  Coke, 
1  Inrt.  214,  b.,  in  the  following  terms :  "  Where  the  estate  or  lease  is  ipso  facto 
Tdd  by  the  condition  or  limitation,  no  acceptance  of  the  rent  after  can  make 
it  to  have  a  eontmnanee,  otherwise  it  is  of  a  leaM  or  estate  voidable  by  entry." 
Tad  same  law  ia  laid  down  equally  strongly  in  Pennant's  case,  3  Rep.  S4 ;  in 
Braniog  and  Beaton's  ease,  in  Flowden ;  see  too  Finch  t.  Throckmorton,  Cro. 
£li(.  221;  MaleaiT?  t.  Eyres,  Cro.  Gar.  SIX;  Doe  d.  Simpson  t.  Bntvber, 
DoigL  61,  tt  notof,  Bnt  thii  distinctioo  was  never  [before  7  ft  8  T.  c.  76,  8  & 
iY.e,  106]  applied  to  any  save  leaaes  for  years,  for  if  a  lease  for  livei  contain 
u  eipresi  coodition  to  be  void  upon  the  breach  of  any  covenant  by  the  lessee, 
itiil  it  is  in  contemplation  of  law  only  toidabU  by  re-entry ;  for  it  is  a  principle 
tint  an  estate  which  begins  by  livery  can  only  be  determined  by  entry.  Brown- 
iagud  Boston's  case,  Flowd.  133;  Doe  v.  Prttchard,5  B.ft  Ad.  765.  [Siac« 
tk  itatotes  referred  to,  estates  for  life  may  commence  withoat  livery,  and  to 
Rch  estates,  the  reasoning  above  seems  inapplicable.]  Even  in  the  case  of  a 
lean  for  years,  where  the  direction  is  that  it  shall  become  void  on  breach  of 
the  NHidition ;  it  will  only  be  void  at  the  option  of  the  lessor;  for  the  lessee 
tUl  not  taka  advantage  of  bis  own  wrongful  non-performance  of  his  contract, 
ii  Older  to  destroy  the  lease,  which  had  perhaps  tnmed  ont  a  disadvantageons 
one.  Doe  V.  Bancks,  4  B.  &  A.  Ml ;  Beed  v.  Farr,  6  M.  ft  8. 121 ;  and  see 
M»lini  V.  Freeman,  4.  Bingh.  N.  C.  395,  [and  Hyde  t.  Watts,  12  M.  ft  W.  354,1 
ieadeA  on  a  aimilar  principle ;  nor  can  any  third  person  treat  it  as  void  nntil 
the  landlord  baa  declared  his  option.  Boberts  v.  Davey,  4  B.  ft  Ad.  664.  In 
that  case,  in  trespass  ^uarecjoutian^^'v^,  the  defendant  pleaded  a  license  from 
(  ptevionB  owner  of  tbe  fee.  Beplication,  that  the  license  was,  on  breach  of  a 
certain  umdition,  "  to  eetue,  determine,  and  become  utterly  void  and  of  no  efftxi." 
■nd  that  the  condition  had  been  broken  and  the  license  thereupon  become  void. 
Bemnrrer,  and  Judgment  fc»-  the  defendant  on  the  gronnd  that,  according  to 
Doe  V.  Bancks,  and  Bead  t.  Farr,  the  license  was  determinable  only  at  tha 
tpliimof  one  who  had  not  signified  sach  option.  In  Doe  v.  Banks,  and  Bead 
*.  Farr,  the  lease  was  by  the  terms  of  it,  to  be  vtterb/  void  to  all  intents  and 
j«TW»ef.  Bnt  in  Amsby  v.  Woodward,  6  B.  4  C.  619,  where,  in  addition  to 
Us  wwds  rendering  the  lease  void,  it  was  stated  "  t/uii  it  ehoidd  be  lawful  for 
Ik  kuor  to  re-enter  and  e^>el  the  tenant,"  the  conrt  held  that  the  addition  ot 
those  words  showed,  that  it  was  the  intent  of  the  parties  that  the  lease  shonld 
be  only  voidable  by  re-entry ;  and  consequently,  that  the  landlord  had,  by  a 
Rhseqaent  receipt  of  rent,  waived  the  forfeiture ;  and  in  Doe  v.  Birch,  1  Mee. 
k  Walsby,  403,  a  clanse  that,  on  the  breach  of  certain  stipulations,  "  it  should 
be  lawfnl  for  the  iesaor  to  re-take  possession  of  the  premises,  and  that  the  agree- 
Ma(  JunHd  he  mdl  and  void,"  was  heU  to  have  the  same  effect,  and  to  admit 
ths  qnestioD  of  waiver.  See  also  DaMn  v.  Oope,  2  Base.  170.  This  shows 
*ith  what  strictness  the  conrts  will  read  snch  a  proviso  in  order  to  prevent  an 
•btdote  forfeiture.  Indeed,  in  Arosby  v.  Woodward,  Lord  Tenterden  said, 
that,  supposing  the  proviso  had  been  in  the  very  same  words  as  in  Bead  v, 
Ptir,  and  Doe  v.  Bancks,  he  shonld  have  still  thought  that  a  receipt  of  rent 
by  the  landlord  woold  be  an  admission,  that  the  lease  was  subsisting  at  the  time 
>lwn  that  rent  became  due,  and  that  he  could  not  afterwards  insist  npon  a  for- 
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fflitore  prenouify  committed;  and  Ui  lotdA^  aud,  tlut  to  hold  Ae  cootiujr 
woold  b«  productive  of  great  ii^nstioe,  for  it  woold  mMa  %  luidlord  to  ^ject  ft 
tenant,  after  he  h&d  gives  him  reaw»  to  siippoa»thftt  the  forfeitnre  wu  waived, 
and  after  the  ItXtai  had,  on  that  sniqtoBitioii,  expended  hia  mooej  in  improTing 
tiie  premises.  We  mnst  therefore  look  on  this  distinetioi)  between  the  pOMi> 
bOitf  of  miviag  the  breach  of  a  conditioii  which  is  to  render  the  lease  eoid,  and 
titat  of  one  which  ia  to  render  it  ooidabU,  as  sbakeD ;  and  indeed  in  Roberts  ▼. 
T*201  ^"^^7'  ^  B.  A  AdoL  6«T,  •Sir  W.  FoUett  argved  that  it  had  been  vir- 
•-  '  taally  overniled.  Still  there  is  bo  express  decioioii  to  that  effect, 
ulesa  Boberts  r.  Davej  be  so  considsred ;  nor  does  it  appear  a  necessary  eoa- 
eeqaence,  that,  becanse  the  tenaot  is  preTeated  from  taking  advantage  of  hia 
own  wrong  by  iaaiating  that  the  lease  is  abaolnte!;  void,  it  shall  therefore  be 
taken  to  be  only  voidable  when  that  constmction  makes  for  the  tenant  and 
agmiHit  the  laadlord ;  and,  when  we  ctmsider  the  high  anthorities  addncible  ia 
Hnpport  of  the  distinction  in  question,  and  their  aa^ogy  to  the  cases  in  whick 
it  bos  been  determined  that  no  acceptance  of  rent  by  a  remaindennaa  will  coi>> 
film  a  lease  void  u  against  him,  Simson  v.  Batcher,  Don^.  61,  et  notaa, 
Jenkins  v.  Church,  Oowp.  483,  we  may  conjeebiTe  thai  it  will  not  be  qoiatly 
allowed  to  become  obsolete  ;  and  that  fmrther  controversy  may  arise  apon  Um 
question,  whether  the  landlord,  in  case  of  a  stipnlation  that  the  lease  shall 
become  void  on  breach  of  a  coodition  which  has  been  broken,  is  precluded  by  % 
Babseqnent  receipt  of  rent  from  treating  the  lease  aa  determined.  On  tiMt 
queetion  the  words  of  Lord  Coke  are  express,  that  "  witr^  ike  ttate  ii  ^ft/afaett 
voJd  by  1A«  <»ndtfionnoaee«pfan«eq^rm<4/kr  e(Hiinat«t<  toAoKaMmJtMKHiM^'* 

1  Inst.  214 ;  vnA  we  alio  the  other  auihorUie*  abttv  died.  On  the  other  hand, 
the  cose  of  Roberts  t.  Davey  is  extremely  strong.  There,  the  person  seeking 
to  treat  the  license  as  void  was  not  the  licensee  nor  any  one  conaeoted  with 
bim  in  interest ;  he  was  not  taking  advantage  of  any  wrong  done  by  himself; 
nor  was  he  enabling  the  licensee  to  do  so,  which  diSen  the  case  horn  Bead  ▼. 
Farr,  where  the  defendant,  who  sought  to  take  advautagB  of  the  tenant's 
vroogfol  act,  was  connected  with  him  in  interest ;  so  that,  (unless  tiiere  be  a 
difference  between  the  right  of  a  landlord  to  conuder  the  lease  absolutely  void 
before  any  espresaion  of  his  election,  and  that  of  a  third  party  to  do  ao,} 
Soberts  v.  Davey  is  no  doobt  an  authority  that  it  ia  only  voidable,  in  point  of 
law,  and  with  relation  to  all  persons,  including  the  landlord.  And  if  tii»  laod- 
lord  as  well  as  the  tenant  mnst  treat  it  as  voidable,  no  doubt  the  rec^pt  of 
rent  may  operate  as  a  waiver  of  the  forfeiture,  PeilkapB  the  tma  mle  may  be 
nltimately  held  to  be,  that  the  effect  of  the  proviso  rendering  the  least  void  is 
only  to  dispense  with  tntrg,  and  to  snbslitnte  for  it  any  fiMTnal  expression  of 
the  lessor's  election  to  avoid  the  lease.  [See  Bowser  v.  Colby,  1  Hare,  109.] 
On  the  qnestion  what  is  a  sufficient  miry  where  entry  is  requisite,  see  [Doe  d. 
Eanley  v.  Wood,  2  B.  &  Aid.  724]  ;  Doe  v.  Pritckard,  S  B.  Jk  Ad.  T6& ;  Do* 
v.  Williams,  Ibid.  7B3. 

Althongh  aooeptanco  of  rent  falling  doe  after  a  forfeitare  operates  as  a 
waiver,  yet  acceptance  after  forfeiture  of  rent  which  became  dne  before  th« 
forfeiture  will  not  do  so.  Nor  does  the  lessor  waive  his  right  to  recover  sooh 
lent  in  an  action,  althongh  the  words  of  the  conditJon  may  be  that  the  lessor 
flhall  have  the  premises  again,  "(u\ftha  uidMA*rs  of  lease  had  never  been 
Kade.  The  proper  oonstmction  of  such  a  proviso  being,  that  firom  the  time  of 
K<entiT  the  lessor  should  have  the  lease  again,  ee  if  the  indentnre  had  never 
been  mads,"  Hartshome  v.  Watson,  4  Bing.  N.  0. 178.  [It  is  conceived, 
tliat  the  mere  receipt  of  subsequent  rent  does  not,  of  its  own  proper  force, 
ftjWEate  as  a  waiver  of  the  forfeiture.    It  is  only  evidence  of  tbe  Section  of 
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thi  Iflnor  to  retua  tb«  rareruon  'and  its  inddenU,  insteftd  of  fli«  poi- . 
■emon  of  the  land ;  and,  m  u  election  onoe  made  Mid  cxpreBsed  okuiot  <-  ' 
be  ntnctad  (^Kod  amttipiaeuU  m  ebefwntbtu  amplins  dispUetre  noit  potul.  Go. 
IdtL  146  a),  the  reoeqtt  of  sabaeqnent  reot  u  such,  intJiotit  more,  buidfl  tie 
ludlwd  by  pnmag  »■  election,  Bot  nat  to  the  amount  of  that  reaerved  in 
the  leue  majr  be  leoeived  under  cBcometanees,  showing  it  to  be  paid  and 
aceaptad  Berely  as  oompeaMtioi  for  nse  Of  the  land,  and  not  witii  the 
intention  of  setting  up  the  lease ;  nay,  a  oontraiy  intention  ma;  be  ezpresBed 
at  the  time  of  its  receipt.  A  receipt  of  rent  nndw  sach  eiicnmBtoncee  would 
not,  it  Mema,  amomit  to  a  waiver  of  the  fbrfeitnra.  See  Doe  v.  Satten,  Gowp. 
243.  It  is  not  sappoaed  tbat  tiie  naked  question  of  intention  to  waiTe  wonld  in 
■nch  a  case  be  left  to  the  jnry.  The  question  sbonld  perhaps  be,  Did  Uie  laasor 
receive  tbe  rent  w  ttaniat  at  rati  dut  taidtr  At  leatef  Sea  per  FaAe,  3„  Doe 
T.  Pritchard,  i'B.k  Ad.  776.  A  receipt  of  rent  after  the  lessor  has  bj  some 
■aeqniTCxal  act,  inch  as  bringing  qectment,  expressed  his  election  to  treat  the 
leaae  aa  Toid,  cannot  operate  to  reTire  it.    Jonee  t.  Garter,  15  iL.  t  W.  7ie.] 

There  iB  some  distinctioD,  in  respect  of  ««Mr,  between  a  oondilion  against 
uderletting  and  one  against  assigninent ;  for  in  the  fonuer  case,  if  the 
leasee  nndnleV  and  the  lessor  accept  sobseqaentlj  accniing  rent,  so  as  to 
mJTB  the  foffcitore,  still,  if  the  lessee,  after  the  ezpiratum  of  that  term,  make 
uotber  luderiease,  the  lessee  maj  re-enter,  Doe  v.  Bliss,  4  Tannt.  73&;  bst  ^ 
the  lessor  were,  b;  aoceptMice  of  rent,  to  waive  the  forfdtoie  incnired  by  the 
lessee's  asaignmevt,  ^ere  woold  be  an  end  of  the  condition  altogether,  ezactlj 
m  there  would  be  if  he  had  licensed  it.  Uoyd  t.  Ciiipe,  5  Tavut.  349 ;  1  Wm. 
8MDd.  288  b.  n.  X.  See  6  B.  &  Ad.  T81.  And  H  ha*  been  thosglit  that,  even 
if  the  lessor  were  expressly  to  license  the  leasee  to  underlet,  atfll  the  lessee 
might  incur  a  forfeiture  by  mating  a  fresh  nnderlease  after  the  expiration  of 
that  licensed;  for  that  license  would  in  that  caee  only  operate  as  a  suspension 
of  the  condition,  and  a  condition  may  be  tiupaided,  thongh  it  cannot  be  appor- 
tiamd.     1  Wm.  Baund.  288,  «.  t. 

With  respect  what  will  amount  to  a  breach  of  such  conditions — When  th« 
eonditicHi  was  "  not  to  aieign,  transfer,  set  over,  or  otherwise  do  and  pnt  away  tha 
indenture  of  demise  or  the  premises  thereby  demised,  or  any  part  thereof"  mi 
onderieMe  was  held  no  breach  of  iL  Crosoe  v.  Bugby,  3  Wils.  234 ;  [so  of  an 
equitable  mortgage,  Ezp.  Drake.  1  U.  D.  A  De.  Q.  039;  Doe  v.  Hogg,  4  D.  A 
B.  226] ;  but  a  condition  not  to  "set,  let,  or  assign  over  the  demised  premisesa 
or  any  part  thereof^"  comprehends  nnderleaaesi  Boe  v.  Harrison,  3  T.  R.  42&; 
Boe  V.  Sales,  1  K.  &  S.  297  and  a  covenant  not  to  "let,  set,  or  demise  for  all 
or  any  part  of  the  term,"  assignments.  Qreenawsy  v.  Adams,  12  Yes.  395. 
An  assigmDeDt  by  aperation  of  Um  is  no  breach  of  a  condition  not  to  assign, 
ac.  sfr.  if  the  lessee  become  bankrupt,  or  the  lease  *be  taken  in  execution,  |.^.  . 
Philpot  T.  Hoare,  2  Atk.  219;  Doe  v.  Bevan,  3  M.  4  8.  353  Doe  v.  ^  ^*' 
Carter,  8  T.  B.  57,  unless  such  an  event  be  brought  about  by  the  frandnlent 
pTOcnrement  of  the  lessee  himself.  Doe  v.  Carter,  S  T.  B.  300.  See  Doe  t. 
fiawkes,  2  East,  481.  But  the  lessor  may,  if  he  please,  by  the  insertion  of 
•xpreas  words  for  Uiat  purpose,  [provided  they  be  clear  and  distinct,  for  tho 
«eart  will  be  asttrte  to  find  them  a  meaning,  Doe  d.  Wyndham  v.  Oatrew,  Q.  B. 
217,]  render  even  sneh  ui  asngnment  a  forfeilnre.  Boe  v.  GalUen,  3  T.  B.  133; 
DwTM  r.  fiyton,  7  Bmg.  154.  See  Doe  v.  Hawkes,  3  East,  481 ;  Doe  v.  Clarke» 
8  East,  IBS ;  Doa  d.  David,  6  Tyrwh.  136 ;  Cooper  v.  Wyatt,  6  Hadd.  483 1 
Tamold  v.  3£oorboiue,  1  B.  A  Hyl.  364;  B.  v.  Bobinsoo,  Wigbtw.  386.  And 
the  laodlwd  te-entoriDg  foi  such  a  forfaitore  is  entitled  to  the  emblements  and 
flxtorea.    I>avis  v.  Eyton.    Marriage  does  not  opeiate  as  a  forfeiture.    Anon. 
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Uoore,  21.  Whether  &  deTiae  be  »  bractch  of  the  condition  not  to  asBign,  bM 
been  dupnted.  Fox  t.  Sirana,  St;fles,  483;  Dnmpor  v.  BymoDB,  Cra.  EHe. 
816 ;  Berr;  t.  Tsiuit  ib.  331.  And  see  some  observations  in  Doe  v.  Bev&n,  3 
M.  t  S.  363.  It  hns  be«ti  tlioiight  tiiat  if  execntora  and  adminiBtratora  be  not 
expressl;  named  in  the  condition,  an  BSwgmnent  hj  them  would  not  create  a 
forfeitnre.  Anon.  Moore,  21;  Been  v.  Hind,  1  Tee.  jon.  295;  bntthe  mentioii 
of  atsignt  ioclndea  admioietratbra,  for  the;  are  amignt  in  law.  Hoot's  cms, 
Cto.  KHz.  26.  See  Cox  r.  Browne,  Gha.  Bep.  170.  [So  are  execntora,  Wollas. 
ton  T.  HakewO],  3  Scott,  N.  B.  B93.] 

A  gtnertd  conditioo  not  to  asBign,  inMiled  in  a  lease,  to  a  nan,  "anA  \U 
tariffta,"  was  considered  in  Strickle;  t.  Bntier,  Bob.  ITO,  to  be  void  for  repng- 
nancy,  thoogh  it  was  admitted  that  a  condition  against  asaignmeet  to  a  par- 
ticnlar  person  would,  even  in  sach  case,  be  good.  But  the  former  part  of  the 
above  doctrine  has  been  denied.  Dennis  v.  Loring,  Hard,  427;  and  in  Wether- 
«11  V.  Qeerieg,  12  Tes.  611,  the  Master  of  the  rolls  said,  that  assigns  would  in 
each  a  case  be  tafcea  to  mean  sach  asaig^a  as  the  leaaee  might  lawfally  have, 
vis>  bf  license,  and  that  there  was  no  repngnancj.  [It  is  laid  down,  see  Shep- 
pard's  Tonchstone,  131 ;  Co.  Lit.  223  a,  that  in  an  assigninent  of  the  entire 
int«re8t  in  a  term  already  created,  a  condition  against  assignment  is  void.] 

A  conrt  of  equity  will  not  relieve  against  the  forfeiture  occasitHied  bj  breach 
of  a  covenant  not  to  assign,  for  it  conid  not  place  the  parties  m  itattt  qno;  and 
besides,  sach  a  forfeiture  most  always  be  incorred  bj  the  wilful  act  of  the  lessee, 
and  cannot  be  the  resolt  of  aeeident,  which  seema  to  be  the  true  foundation 
on  which  equity  supports  itself  when  relieving  against  forfeitures.  Hill  t. 
Barclay,  18  Tea.  63 ;  Lovat  v.  Lord  Banelagh,  3  T.  ft  B.  31 ;  Davis  T.  Mon- 
ton,  2  Cha.  Ca.  127 ;  see  Haddock's  Oha.  Frac.  2d  edit,  vol.  1,  p.  3L 


It  was  held  in  IMoke;  y.  M'GnlloDgli,  2  W.  &  S.  88, 100,  that  a  oondi- 
tion  whioh  has  once  been  wuved  or  dispensed  with,  cannot  snbseqnentl;  be 
enforced  aa  a  condition,  althongh  it  maj  perhspa  in  some  instances  be 
made  the  fonndation  of  an  action  of  covenant.  The  same  point  waa  deoided  in 
Merrifield  v.  Gndleigh,  4  Cashing,  178,  where  it  seems  to  have  been  tiionght 
thatwhen«oondidon,reservedin  the  grant  of  one  piece  of  land,  is  obviom^Iy 
intended  for  the  benefit  of  another  belonging  to  the  grantor,  it  ma;  be 
waived  or  destroyed,  althongh  it  certainly  cannot  be  enforced  by  a  sabse- 
qnent  assignee  <^  the  latter.  The  authority  of  Dumpor'a  case  was  abo 
ftdmitted  in  Dakin  v.  Williams,  17  Wend.  447,  but  waa  held  to  be  inappli- 
able  to  covenants  not  coupled  with  conditions,  which  were  said  to  be  always 
susceptible  of  apportionment.  In  Bleeoker  v.  Smith,  18  Wend.  530;  22 
Id.  201,  the  rule  which  forbids  apportionment  was  said  to  be  limited  to 
Degative  conditions,  or  those  whose  nature  is  Bnch  that  the  breach  can  be 
consummated  by  a  single  act,  and  not  to  embrace  conditions  which  are  affirm- 
ative and  continuing,  where  the  de&nlt  may  extend  continuously  through  a 
long  period  of  time.  The  opinion  was  also  expressed,  that  in  order  to 
destroy  a  condition,  there  must  be  an  express  waiver,  by  a  license  dispensing 
with  its  performance ;  and,  that  a  mere  waiver  of  the  forfeiture,  by  the  accept- 
uiee  of  rent,  althongh  a&ex  breach  of  a  condition  not  to  asugn,  would  not 
prevent  the  grantor  from  availing  himself  of  another  forfeiture,  subse- 
qnently  incurred.  No  doubt  can  be  entertained  that  snch  is  the  law, 
where  the  natnre  of  the  obligation  which  the  condition  imposes  is  elearlj 
eontinnons,  ae  wbere  it  is  fi:^  the  performance  of  a  oontinoing  ooveoant 
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In  neb  oftBea  a  reoeipt  of  rent,  or  any  other  aai  affirmiDg  the  tenanay, 
irill  wuT«  the  forfeitoie  anteoedently  meaired,  but  iriU  not  reliero 
tiie  tenant  from  the  efibots  of  a  subsequent  failure  of  performanoe;  and 
tJBi  when  the  language  and  conduit  of  the  landlord  amoont  to  a  license  , 
(tf  the  breach,  they  vill  at  the  ntmoet  only  bind  him,  and  will  not 
ennre  as  an  estoppel  upon  a  subsequent  assignee  of  tJie  reTersion ;  Doe  v. 
Gladwin,  6  Q.  B.  953  j  Penniall  v.  Harlorne,  11  Id.  886.  Thns  a  eovenant 
bj  a  tenant  to  insure,  imposes  a  continuing  obligation,  which  is  broken  at 
em*;  moment  during  which  it  remains  unfulfilled,  and  hence  the  payment 
and  acceptance  of  rent,  or  even  an  express  waiver  of  the  performance  of  the 
oondition,  will  not  be  a  bar  to  a  subsequent  ejectment  for  the  forfeiture,  even 
if  the  insurance  be  effected  before  the  ejectment  is  brought,  Doe  v.  Sherwin, 
8  Campbell,  M ;  Doe  v.  Ulph,  13  Q.  B.  204 ;  Wilson  v.  Wilson,  14  C.  B.  608. 

Conditions  in  deed  are  bo  entirely  insusceptible  of  apportionment,  that 
they  cannot  be  apportioned  even  to  meet  the  exigencies  arising  from  the 
division  of  the  estate  to  which  they  are  attached,  and  that  when  part  of  (be 
land  subject  to  a  oondition  is  assigned,  an  entry  may  be  made  if  any  pot^ 
tion  of  the  oondition  remain  unperformed,  notwithstanding  a  proporljonal 
performance  by  the  assignee^  Jackson  t>  Browneon,  7  Johnson,  227, 
even  when  the  assignment  ia  made  with  the  consent  of  the  grantor;  Clark 
T.  Cnmmingg,  5  Barboor,  349.  Thos,  it  was  held  in  Van  Rensselaer  t. 
Jewett,  5  Denio,  121,  that  where  a  lease  contained  a  right  of  re-entry,  in 
ease  of  the  non-payment  of  the  rent,  the  whole  rent  might  be  demanded 
trma  a  purchaser  of  part  of  the  land,  and  an  entry  made  upon  the  fsilnr« 
to  pay  it.  The  same  insusoeptibUity  of  apportionment,  prevents  an  assignee 
of  the  reversion  in  part  of  land  granted  for  life  or  years,  from  availing  him- 
self of  the  breach  of  a  oondition  contained  in  the  grant;  Ooke,  Lit.  215,  a., 
Tan  Bensselaer  r.  Jewett ;  bat  it  does  not  apply  in  the  ease  of  an  assignee 
of  part  of  the  reversion  in  the  whole  of  the  land,  for  he  is  entitled  to  the  benfit 
of  the  whole  condition.     Coke,  Lit.  lb.  Wright  v.  Bnrroughes,  8  C.  B.  684. 

The  common  law,  which  put  a  rigorous  interpretations  on  all  contracts, 
was  especially  severe  in  the  oonatruction  of  conditionB,  and  held  that  unless 
they  were  performed  at  the  time  and  in  the  manner  provided  for  by  their 
terms,  the  breach  was  complete  and  no  subsequent  performance  possible. 
Poole  T.  Tunbridge,  2  M.  &  W.  223 ;  Haldeman  v.  Johnson,  8  Exchequer, 
689.  Hence,  when  a  condition  for  the  payment  of  money  at  a  day  certain, 
was  broken  by  a  failure  to  pay  on  tiie  day,  a  subsequent  payment  did  not 
even  opentea  discharge  of  die  debt,  mnch  less,  as  a  waiver  of  the  forfeiture  ; 
as  Thompson  v.  Hunt,  8  Levins,  868.  A  plea  of  tdm't  pott  diem  was  no 
answer  to  an  action  for  the  penalty  of  a  bond,  nntil  made  so  by  a  statute, 
nor  did  the  payment  of  a  debt  secured  by  a  mortgage,  after  the  time 
fixed  by  the  condition,  loosen  the  hold  of  the  mortgagee  on  the  land. 
Howe  y.  Lewis,  14  Pick.  89 ;  Parsons  v.  Willis,  17  Maes.  419.  In  like 
manner  the  breach  of  a  condition  for  the  pajiment  of  rent,  could  neither  be 
poi^edbyatendcrof  the  rent  before  the  day,nor  by  its  aoccptauce  at  a  sub- 
sequent period,  for  the  landlord  was  entitled  not  only  to  insist  on  the  obli- 
gations imposed  by  the  lease  during  its  continnance,  but  to  pnt  an  end  to  it, 
for  the  failure  of  Uie  tenant  to  fulfil  them ;  and  as  both  rights  were  oonust- 
en^  the  exeroise  of  one  was  not  a  bar  to  the  other ;  Green's  case,  I  Loonsid, 
262;  Croke  Eliz.  3;  Salkeld,  3.   But  although  the  rent  might  be  accepted 
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nlMeqaently,  without  cnriog  the  bmoh  oeouioned  by  Its  non-pRyment  t,% 
iho  day,  yot  if  ui  usiu  of  novel  diesuia  were  bronght  to  obtain  oonatrno- 
tire  pomeirion  of  rent  reeerved  on  a  grant  for  life  or  in  fee,  as  a  oontinning 
.  and  incorporeal  hereditament,  issningont  of  the  land;  a  distress  made;  orany 
other  aot  done  recognizing  the  continaed  existence  of  the  tenancy,  the 
forfeitore  was  waived,  and  all  right  to  enforce  it  gone;  Pennant's  case,  3 
Coke,  64.  Tiia  same  result  followed  from  the  receipt  of  rent  dne  sabse- 
qnentlj;  Harsh  v.  Onrtis,  Moore,  426,  pi.  694;  Harvey  t-  Oswald,  Croke 
Klis.  6S8,  672 ;  which  necessarily  implied  that  the  relation  of  landlord  and 
tenant,  had  Hnrrired  the  breach  of  the  condition.  The  reason  and  exist- 
enoe  of  this  mle  both  appear,  from  the  following  commentary  of  Ooke 
on  the  341  sect,  of  Littleton:  "Here  it'appeareth  that  if  the  oon- 
diUon  be  broken  for  non-payment  of  rent,  yet  if  the  feoflfer  bringeth  an 
usize  for  the  rent  dne  at  that  time,  he  shall  never  enter  for  the  condition 
broken,  because  he  affinneth  the  rent  to  have  a  oontinnanoe  and  thereby 
WiJTeth  the  oondition.  And  so  it  is,  if  the  rent  had  had  a  elause  of  dis- 
tress annexed  nnto  it,  if  the  feoffor  had  distrained  for  the  rent  for  non-pay- 
ment, whereby  the  condition  was  broken,  he  should  never  enter  for  the  con- 
dition broken,  but  he  may  receive  the  rent  and  aoqnit  the  same,  and  yet 
enter  for  the  oondition  broken.  But  if  he  aeoept  a  rent  dne  at  a  day  after, 
he  shall  not  enter  for  the  condition  broken,  becanse  he  thereby  affinneth  the 
kase  to  have  a  Oontinnanoe."  Coke  Lit.  211,  b.  It  is  sud  in  a  note  appended 
to  this  passage  by  Mr.  Butler,  that  the  right  to  enter  here  spoken  of,  notwith- 
Rtanding  payment  and  aoqnittanoe,  is  a  right  to  enter  for  the  residue  of  the 
rent  when  part  only  is  pud,  but  this  interpretation  is  not  justified  either  by 
the  words  of  the  passage  itself  or  by  the  authorities.  Thus  it  was  held  in 
Qieeu's  ease,  Groke  Blis.  8,  that  the  "  receipt  and  acquittance  of  rent  after 
the  day,  is  no  bar  to  the  landlord's  entry,  for  it  is  a  duty  dne  to  him,  but 
that  a  distress  for  rent  or  the  receipt  of  rent  at  a  subeequent  day  will  be  a 
bar,  for  snch  acts  affirm  the  oontinnanoe  of  the  tenancy,  and  so  if  the  land- 
lord gives  the  tenant  an  aoqnittanoe  with  a  recital  that  he  is  his  tenant,  and 
thus  aoknowledgOB  the  oontinned  existence  of  the  tenancy."  The  law  is  atiU 
more  explicitly  stated  in  the  report  of  the  same  case  in  Leonard,  where  it  is  said 
that  a  subsequent  acoeptanoe  of  rent  due  at  a  particular  day,  is  not  a  waiver 
of  a  breach  of  oondition  ODoaaioned  by  a  failure  to  comply  with  a  demand 
made  on  the  day,  although  a  distress  for  Hiat  rent,  or  the  acceptance  of 
rent  due  subsequently,  wonld  nnqneetionaUy  affirm  the  lease,  and  bar  the 
right  to  enter  for  the  forfeiture.    And  it  was  resolved  in  Pennant's  case, 

5  Coke,  64, "  that  if  a  man  make  a  lease  for  years,  rendering  rent,  on  oondi- 
tiou  that  if  the  rent  be  behind,  it  shall  be  lawful  for  him  to  re-enter,  in  that 
eaaa  if  the  lessor  demand  the  rent,  and  it  is  not  paid,  and  afterwaids  he 
accept  the  reut  (before  r»-entiy  made]  at  a  day  after,  he  hath  dispensed 
with  the  condition;  for  there,  the  ccmditiou  being  annexed  to  the  rent,  and 
he  having  made  a  demand  fbr  the  reut,  he  well  knew  that  the  oondition 
was  broke,  but  although  in  such  a  case  he  accepts  the  rent  (due  at  the  day 
for  which  the  demand  was  made)  yet  he  nay  re-enter,  for  as  well  before  as 
after  his  re-entry,  he  may  enter  an  action  of  debt  for  the  reut  cm  the  con- 
tract between  the  lessor  and  lessee."  There  can  be  no  doubt  that  what 
is  said  in  this  passage  about  the  aceeptanoe  of  rent,  "at  a  day  after" 
refers  to  the  period  at  which  the  rent  becomes  dne,  and  not  to  that  at  which 
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it  is  accepted,  bec&ose  it  ia  aidd  snbaeqiieiitl  j  that  the  lessor  ma;  re-enter,  noU 
willistaDding  the  scceptance  of  the  reDt,  for  which  the  demand  v«b  made. 
IluB  will  be  evident  on  tonuDg  to  Green's  case,  which  ia  cited  in  the  margin, 
in  siqiport  of  the  reeolation,  as  reported  either  in  Coke  or  Leonard.  The  tme 
nle  sod  its  reason  were  clearly  stated  in  Jaokaon  r.  Allen,  3  Cowen,  220, 
230,  in  the  ibUowing  language :  <■  To  make  the  receipt  of  rent  a  waiver,  it 
mist  have  accnied  as  snch,  and  have'been  received,  subsequent  to  the  for- 
fistnre.  It  proceeds  npon  the  principle  that  the  lessor  by  receiving  the 
lent  «£Bnns  the  lease  to  have  continuance,  as  Lord  Coka  expresses  it,  which 
aa  only  relate  to  tbe  time  when  the  rent  falls  doe,  and  not  to  the  time  of 
its  payment ;  and  ao  are  all  the  anthorities.  Coke  Lit.  211,  b. ;  Woodfidl 
cai  landlord  and  Tenant,  2V3, 1 ;  Doe  v.  Batten,  Cowper,  246 ;  Jenkina 
T.  Chnreh,  lb.  482;  Pennant's  case,  8  Reports,  04;  1  Saunders  287, 
t.  n.  (16)."  But  while  Hob  view  prevailed  at  law,  equity  looked  on  the 
matter  in  a  different  a^iect,  and  regarding  the  condition  as  intended  to 
enforce  the  perfbrmanoe  of  the  compact,  held,  that  if  this  end  were  subs^- 
tially  attained,  there  could  be  no  right  to  nee  the  means  for  a  oollateral  w 
ilteriw  object,  highly  disadvantageous  to  the  other  party  to  the  agree- 
moDb  'Whenerer,  therefore,  the  injory  oooasioned  by  tbe  breach  of  a  con- 
dition, admits  of  admeasnrement  and  componaation,  the  injured  party  will  b« 
eompelled  to  aocept  an  equivalent  for  his  loss,  and  restrained  from  exacting 
anything  farther.  Bntx  v.  Harkey,  2  S.  &  M.  563;  2  Leading  eases  ia 
Equity,  part  2,  400,  470-3.  This,  however,  can  only  be  done,  when  the 
Eulnre  to  perform  the  contract,  at  the  time  and  in  the  manner  prescribed 
by  its  terms,  can  be  made  good  subsequently ;  Uunkler  r.  Adams,  20  Yer- 
n<Hit,  415;  Baxter  v.  Lansing,  7  Paige,  830;  for  it  would  be  obviously 
nnjnst,  to  deprive  the  party  entitled  to  enforce  the  condition  of  his  remedy 
at  law,  without  affording  him  oomptete  and  adequate  redress  in  equity. 
Bnt  when  the  breach  consists  simply  in  the  non-payment  of  money 
at  the  time  when  it  ia  due,  and  the  injury  b  limited  to  delay,  interest  is 
held  to  be  a  sufficient  compensation,  and  equity,  will  interfere  by  injunction 
on  the  payment  of  principal  and  interest;  Atldns  v.  Chilsoo,  11  Met«al^ 
112 ;  Sanbwn  v.  Woodman,  b  Coahing,  86.  Although  these  principles 
ori^nated  in  ehaneery,  tiiey  are  now  very  generally  adopted  by  courts  of 
law,  under  the  express  or  implied  authority  of  different  statutory  enact- 
ments, beginmng  as  hi  back  as  the  statutes  8  &  9  William,  8  o.  II  sect 
8;  and  4  Anne,  o.  16,  sect.  12, 13,  which  limited  the  right  to  recover  on 
a  bond,  to  the  actual  damage  sustained  by  the  obligee,  and  made  a  payment 
<^  principal  and  interest  an  answer  to  an  action  brought  for  the  penalty, 
and  eoDung  down  to  the  4  Geo.  2  e.  28  sect.  4,  which  entitled  the  tenant, 
to  relief  in  an  ejectment  founded  on  the  breach  of  a  oondition  for  the  son- 
payment  of  rent,  on  the  payment  into  court,  of  principal,  interest  and  costs. 
Kven  before  the  passage  of  the  last  mentioned  statute,  the  courts  though 
still  holding,  that  as  a  subsequent  payment  is  not  a  performance  of  the 
eondition,  it  ean  be  no  answer  to  a  prior  breach  in  point  of  strict  principle; 
Bheppard's  TonehBtone,  oondition,  134, 143;  Green's  case,  Oroke  Slis.  1; 
1  Leonard,  262 ;  8  Salkeld,  3 ;  held  notwithsUnding  that  if  the  question 
arose  in  an  action  of  ejectment,  where  the  plaindff  oonld  only  proceed 
Arough  the  help  of  the  conr^  and  by  the  aid  of  a  fiction  devised  for  hit 
ken^^  they  would  pat  him  to  terms,  and  compel  a  relinquishment  of  the 
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fbrieitan,  on  the  pkymeot  of  th«  srrean  with  costs  and  int«reat ;  Downea 
T.  Turner,  2  Salkeld,  597. 

The  effect  of  the  Bubseqaent  sooeptanoe  of  rent,  ia  purging  &  forfeitnre 
incarred  b;  ita  non-pftymeat  ftt  the  d&j,  was  examined  itrthe  caM  of  Cooa 
T.  Brickett,  2  New  Hampahire,  163,  and  decided  in  favor  of  the  tenant, 
opoD  a  citation  and  review  of  common  law  principlea  and  authorities,  which 
do  not  seem  to  warrant  the  conclosioii  which  the  oonrt  dedaoed  ftom  them, 
and  withont,  as  it  woald  appear,  adverting  to  the  distinction  between  tho 
receipt  of  rent  due  sabsequently,  and  of  rent  dna  at  the  time  of  condition 
broken.  A  similar  point  arose  in  Chalker  v.  Chalker,  1  Conn.  79,  under 
a  condition  for  the  payment  of  a  yearly  sum  ta  the  grantor  and  his  heirs, 
and  the  court  held  that  a  forfeiture  bcurred  by  non-payment  at  the 
day  named  in  the  condition,  was  waived  by  its  subsequent  acceptance. 
Their  opinion,  however,  was  based  in  a  great  measure  upon  the  distinction 
taken  by  Coke  in  Pennant's  case,  3  Coke,  65,  between  the  receipt  of  rent, 
reserved  upon  a  lease  for  years  and  for  life,  which  makes  the  latter  a 
waiver  of  a  breach  oauaed  by  its  non-payment,  beoanse  no  perwHial  aclioa 
lies  for  it,  and  it  is  due  only  as  rent,  while  the  former  is  a  mere  debt  or 
chose  in  action,  and  has  no  necessary  relation  to  the  estate  out  of  which  it 
issues.  This  dislincljon  would  seem  not  to  have  been  applicable  in 
Cbalker  v.  Chalker,  where  the  condition  was  for  the  payment  of  a  sum  in 
gross  and  not  of  rent.  The  subject  was  examined  on  its  true  gronnds,  in 
Atkins  v.  ChilsoD,  llMetcalf,  112,  where  it  was  held  that  whatever  the  rule 
may  have  been  under  the  earlier  law,  conditions  for  the  payment  of  money, 
aie  now  regarded  as  mere  securities,  both  at  law  and  in  equity;  and  that 
if  the  money  be  paid,  though  not  till  afterwards,  with  interest  as  a  com- 
pensation for  the  delay,  the  object  of  the  condition  is  satisfied,  and  the 
right  to  take  advantage  of  the  forfeiture  gone.  The  same  doctrine  was 
held  in  Sanborn  v.  Woodman,  5  Cushing,  36,  and  said  to  ^ply  wheUier 
the  condition  be  for  the  payment  of  rent,  or  of  money  in  any  other  form. 
The  suit  was  brought  to  recover  for  the  breach  of  a  condition  reserved  in  a 
deed  of  conveyance,  that  the  grantee  should  indemnify  the  grantor  agunst 
a  mortgage  on  the  land  conveyed,  ocoaaioned  by  the  &Jlure  of  the  grantee 
to  pay  the  interest  on  the  mortgage,  la  eonseqaenoe  of  which  the  grantor 
was  compelled  to  pay  it  himself,  and  a  recovery  was  resisted  on  the 
ground,  that  the  grantee  should  have  been  summoned  to  fulfil  the  con- 
dition, before  the  suit  was  brought,  while  an  application  was  also 
made  to  the  court,  to  stay  the  proceedings  on  the  payment  of  the  arrears, 
with  interest  and  costs.  The  defence  was  overruled  as  insuffident, 
hut  the  applioatioik  was  sustained  as  clearly  just  in  itself  and  within  the 
powers  of  the  conrt.  "We  are,"  said  Wildi,  J.,  who  delivered  the 
opinion  of  the  court,  "of  opinion  that  the  motion  for  a  stay  of  pro- 
oeedings  ought  to  be  allowed.  The  case  cannot  be  distinguished  from  the 
case  of  Atkins  v.  Chilson,  11  Met.  112,  which  was  a  writ  of  entry  to 
recover  an  estate  forfeited  by  the  non-payment  of  rent;  and  the  court  held 
that  they  had  authority  by  the  common  law  to  stay  preceedings  in  that 
case;  and  in  all  cases  the  court  held,  where  the  penalty  or  forfeiture  is 
designed  to  aeonre  the  payment  of  a  sum  of  money,  a  court  of  equity  will 
grant  relief  on  the  payment  of  the  money  secured  with  interest,  as  well  as 
in 'cases  of  penalties  and  forfeitures  for  the  non-payment  of  rent  and  other 
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nnulu  cues.  And  the  aothoritiee  cited  in  thst  c&te  abnnduitl;  sbow  that 
in  OMDy  cases,  aad  for  a  long  period  of  time,  the  conrts  of  commoD  law  in 
Eoglatid  have  exercised  such  a  power,  b;  giaDtiDg  relief  in  support  of 
oqnitable  defences,  for  the  easier,  speedier  and  better  advaDcement  of 
jastice,  withoat  tnniing  the  party  over  to  a  court  of  eqnitj ;  and  there  is 
cJearlj  no  distinction  in  principle  or  in  the  aathorities,  between  a  forfeit- 
nie  for  the  non-payment  of  rent,  and  the  forfeitim  in  the  present  case  for 
the  noQ-pajment  of  interest."  These  decisions  were  not  based  on  the 
nnreasonable  ground,  that  subsequent  acceptance  is  a  waiTer  of  a  fbr- 
feitnrfl  inonrred  by  a  prior  noD-psyment,  which  would  involve  the  illogical 
eonclnsion,  that  a  landlord  who  resumes  the  possession  of  the  premises 
under  the  provisioDs  of  the  lease,  cannot  compel  the  tenant  to  pay  for 
the  time  that  he  held  them,  but  on  the  much  sounder  principle,  that  where 
money  is  in  question,  time  is  not  of  the  essence  of  the  contract,  and  pay- 
ment, whenever  made,  a  virtnal  performance. 

When,  however,  the  question  is  one  of  waiver  and  not  of  performsnce, 
the  distinctions  taken  by  Lord  Coke  with  regard  to  what  will  constitute  a 
waiver,  remain  in  fall  force.  Hence,  while  the  receipt  of  the  whole  rent  due 
prior  to  the  breach,  will  not  bar  the  right  to  enforce  the  forfeiture;  Jackson 
V.  Allen,  3  Cowen,  220;  Hunter  v.  Osterhout,  U  Barbour,  100,;  it  will 
infallibly  be  barred,  by  receiving  rent  due  after  the  breach;  !(fewman  v. 
Butter,  8  Watts,  SI;  Jones  v.  Clsrk,  1  Denio,  617;  Camp  v.  Pulver,  5 
Barbonr,  91;  Clarke  v.  Cummings,  Jb.  839,  or  by  distraining  subsequently 
for  rent  whenever  due,  which  necessarily  implies  that  the  relation  of  land- 
lord and  tenant  subsists  at  the  time  of  the  distress;  Jackson  v.  Sheldon,  5 
Cowen,  448.  And  the  inclination  of  courts  is  strongly  in  favor  of  giving 
every  act  or  declaration,  which  evinces  an  intention  to  overlook  the  breach, 
and  treat  the  lease  as  still  subsisting,  the  effect  of  a  waiver,  more  especially 
if  attended  by  lapse  of  time,  or  any  other  circumstance  which  would  render 
it  inequitable  to  enforce  the  forfeiture  ;  Ludlov  r.  I'he  New  Tork  &  Har- 
lem Bail  Road  Co.,  12  Barbour,  440;  Atkins  v.  Ghilson,  9  Metcalf,  52. 

Estates  of  freehold  could  not  begin  at  common  law  without  livery  of  seiiin^ 
nor  be  avoided  without  an  actual  entry  to  regain  that  possesdon,  which  the 
livery  had  transferred.  Whether  a  condition  attached  to  a  grant  for*  life 
or  in  fee  be  for  re-entry  merely,  or  ia  absolute  avoidance;  the  estate 
granted  will  continue  after  the  breach  until  defeated  by  entry.  But  a  lease 
for  years  was  originally  nothing  more  than  a  contract,  and  became  abso- 
lutely void  upon  the  breach  of  a  condition  of  absolute  avmdanoe,  without 
entry,  or  any  other  act  done  to  enforce  the  forfeiture.  It  was  accordingly 
held  at  one  period,  that  the  breach  of  such  a  condition  was  necessarily  fatal, 
and  that  no  snbseqaent  recognition  of  the  tenancy  could  affirm  the  lease  or 
restore  that  vitality  which  bad  wholly  gone.  The  law  was  so  held  in  Pen- 
nant's case,  3  Coke,  64,  and  in  a  great  number  of  the  earlier  deoisioDB. 
In  Kenrick  "v.  Smick,  and  Coon  v.  Brickett,  the  court  seems  to  have 
thought  that  this  rule  of  law  was  still  in  operation,  and  that  when  a  lease 
for  years  is  oanditioned  to  be  absolutely  void,  it  cannot  be  ofibned  by 
the  subsequent  acts  of  the  party  entitled  to  take  advantage  of  the  breach. 
And  a  similar  opinion  was  expressed  in  Parmelee  v.  The  Oswego  Bail 
Bead  Co.,  2  Selden,  74,  where  Paiob,  J.,  said  that  if  a  oondition  annexed 
to  an  estate  for  years  is  broken,  the  estate  ceases,  ipio  /ado,  without  an 
Vol.  L— T 
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entiy.  It  is,  notwithatanding,  well  settled  under  the  more  reoent  aalliori- 
ties,  that  however  absolute  the  words  of  forfeitare  msj  be,  they  will  be 
Gonstmed  as  havmg  do  other  object,  thaa  that  of  ensbliug  the  party 
in  whose  fevor  the  condition  is  reserved,  to  treat  the  lease  as  sbsolatelj 
Toid,  or  to  affirm  and  enforce  it  if  he  thinks  fit;  Carter  t.  Jones,  15  M.  & 
W.  718 ;  The  Western  Bant  t.  Kyle,  6  Gill,  718.  Thus  it  was  held  in 
Clark  T.  Janes,  1  Senio,  617,  that  whether  a  lease  be  conditioned  to  be 
void  or  merely  voidable,  the  landlord  may  insist  upon  its  continuance,  and 
that  the  tenant  cannot  set  up  his  own  wrong  aa  a  discharge  from  his  liabili- 
tiea,  nor  make  the  breach  of  one  provision  of  the  contract,  a  means  of  esoaping 
from  the  performance  of  the  rest.  The  same  rule  was  adopted  in  Cartwright 
T.  Gardner,  5  Gushing,  278,  281,  and  said  to  be  applicable  to  every  form 
of  agreement.  It  is  obvioos  that  this  doctrine  hss  its  origin  in  the  wise  and 
liberal  view,  which  regards  conditions  as  mere  remedies  to  enforce  the  fal- 
filment  of  contracta,  and  whiob  will  not  allow  them  to  be  perverted  from 
their  purpose,  either  on  one  side  or  the  other. 

It  was  held  in  the  ease  of  Coon  v.  Briokett,  which  has  been  already 
cited,  that  when  an  estate  is  merely  voidable,  it  may  be  revived  by  the 
acceptance  of  rent,  even  after  an  entry  has  been  made  for  the  purpose  of 
enforoing  the  forfeiture,  but  that  no  revival  is  posuble  where  the  condition 
is  one  of  absolute  avoidsnce.  It  would  not  with  standiog  appear,  that  the 
distinction  between  estates  void  and  merely  voidable  ceases  upon  entry, 
and  that  no  interest  which  has  ODce  beeu  absolutely  avoided,  can  be  set  up 
again  at  law  by  the  acts  of  the  parties.  Whether,  therefore,  the  terms  (rf 
the  condition  make  the  lease  void  or  only  voidable,  it  will  become  abso- 
lutely void,  as  soon  as  the  party  entitled  to  take  advantage  of  the  forfeit- 
ure, manifests  his  intention  to  do  so  in  the  manner  provided  by  law;  and 
although  the  subsequent  payment  and  acceptance  of  rent  may  create  a  new 
tenancy,  they  will  not  renew  that  which  eslsted  originally.  Thus  it  was  held 
in  Doe  7.  Menx,  1  C.  &  P.  848,  that  the  receipt  of  rent  by  the  landlord, 
after  an  ejectment  brought  against  the  tenant  for  a  forfeiture,  would  not 
operate  as  a  bar  to  the  action,  because  the  entry  admitted  by  the  consent 
rule,  was  to  be  regarded  sa  an  absolute  avoidance  of  the  lease,  after  which 
no  act  of  either  ^rty  could  render  it  valid.  The  same  effeot  will  follow 
when  the  condition  is  one  of  absolute  avoidance,  from  the  service  of  a 
deolaratiou  in  ejectment,  or  any  other  act  showing  an  intention  to  enforce 
the  forfeiture,  which  will  then  become  irrevocably  binding  at  law,  both  on 
the  lessor  and  lessee;  Jones  v.  Garter,  16  M.  &  W.  718  ;  although  relief 
may  still  be  afforded  to  the  latter  in  equity,  when  the  breach  of  condition 
is  one  which  admits  of  compensation ;  Walker  v.  Walker,  2  Conn/  299. 
Baxter  v.  Lansing,  7  Page,  350.  Thus,  in  Downes  r.  Turner,  2  Salkeld, 
597)  although  the  court  stayed  the  proceedings  which  had  been  instituted 
to  enforce  the  forfeiture,  they  thought  it  necessary  to  direct  the  tenant  to 
execute  another  lease,  because  that  whidi  existed  previondy,  was  irretriev- 
ably gooe  by  the  confeawon  of  entry  in  the  ejectment;  and  this  was  the 
universal  praotjoe  in  anoh  cases  in  ofaaneery,  until  it  was  rendered  nnneoes- 
Bvy  by  the  statnte  4  Geo.  2  o.  2S.  sect.  4,  which  directed  that  on  payment 
of  all  arrears,  the  tenant  should  hold  the  lands  under  the  prior  lease,  and 
thus  obviated  the  necesrity  for  the  execution  of  a  new  one.  2  Leading  Cases 
in  Equity,  2  Am.  ed.,  part  2,  p.  462. 
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It  Kenu  to  have  been  thonght  in  some  instances,  Out  a  waiver  of  the 
forftdtore  of  a  condition,  has  the  same  effect  in  barring  the  right  to  enter 
for  a  Bnbseqoent  breach,  as  a  disponsation  with  the  oondidon  itself  before 
it  is  broken  {ntpra,  91).  However  this  maj  be,  it  is  certain,  that  the  mis 
which  forbids  Uie  apportioament  of  conditions,  on);  applies  in  those  coses 
where  the  breach  is  entire  in  the  first  instance,  and  bss  no  application 
when  the  condition  is  oontinnsns,  and  survives  the  breach.  Hence  it  is 
obvioas  that  when  the  obligation  asanmed  bj  the  tenant  is  permanent  or 
Kcnrring,  a  waiver  of  one  violation  of  the  contraot  will  not  preclnde  the 
right  to  insist  on  its  subsequent  performance;  Doe  v.  Woodbndge,  9  B.  & 
C.  876 ;  Doe  v.  Pick,  1 B.  &  Ad.  428 ;  Doe  v.  Gladwin,  6  Q.  B.  953,  498. 
Thos  it  was  held  in  Doe  v.  Jones,  5  Exchequer,  49S,  that  when  a 
OODditioD  Uiat  the  premiees  should  be  kept  in  good  repair  was  broken 
by  a  fidlure  to  repair  them,  the  acceptance  of  rent  which  accrued  after  the 
breach,  did  not  bar  the  right  to  enter  immediately  afterwards,  althougli 
the  lessee  bad  actually  begun  to  make  repairs,  because  the  condition  was 
eonUnnons,  and  a  forfeiture  was  incurred  at  every  moment,  during  which  the 
lessee  &iled  to  comply  with  its  terms.  A  similar  view  was  taken  in  Jack- 
son V.  Allen,  8  Cowen,  120,  where  the  receipt  of  rent,  after  the  breach  of  a 
condition  for  an  nnofostracted  right  of  way,  was  held  not  to  bar  the  right 
of  entry  for  a  continuance  of  the  obstruction,  because  the  obligation 
imposed  by  the  condition  was  continnona. 

It  is  obvious  that  no  receipt  of  rent  or  other  reoognition  of  the  continued 
existence  of  the  tenancy,  can  be  a  waiver  of  the  forfeiture  unless  the  land- 
lord is  aware  of  its  existence,  for  it  is  impossible  to  make  an  election  of  any 
sort,  without  a  knowledge  of  the  right  and  power  to  elect ;  Pennant's  case,  S 
Coke,  64  J  Jackson  v.  Brownson,  7  Johnson,  227;  Jackson  v.  Scheetz, 
18  id.  174.  Hence  a  distinction  was  taken  in  the  earlier  cases,  between 
conditions  collateral  and  conditions  for  the  payment  of  rent,  and  it  was 
sud  that  the  landlord  must  be  presumed  to  know  of  the  breach  of  the  one, 
which  could  only  occur  upon  formal  demand  and  refusal,  but  that  proof 
mast  be  ^ven  of  bis  knowledge  of  the  non-performance  of  the  other; 
Mareh  v.  Curtis,  Moore,  425,  Pennant's  case.  But  this  argument  would 
seem  to  be  inapplicable,  where  the  demand  is  made  by  an  agent ;  and  it  was 
decided  in  Jackson  v.  Sheets,  that  no  act  of  the  person  entitled  to  tako 
advantage  of  a  breach  of  condition,  can  enure  as  a  waiver  of  the  forfeiture, 
unless  he  is  cognizant  of  its  existence,  even  if  it  be  known  to  an  agent, 
whom  he  has  clothed  with  general  powers  for  the  management  of  the  est&tel 

In  the  recent  caseof  Blythe  v.  Dennett,  13C.  B,  178,  a  distinction  was 
taken,  between  those  instanoes  in  which  the  lease  is  rendered  voidable  by  a 
forfeiture,  and  those  in  which  it  is  determined  by  a  notice  to  quit,  and  it 
was  held  that  although  any  act  which  recognizes  the  continual  existence 
of  the  tenancy  will  oure  the  forfeiture  in  the  former  case,  (because  it  can 
only  be  enforced  by  the  landlord,  and  may  therefore  be  waived  by  him,) 
nothing  short  of  the  joint  act  of  both  parlies  will  be  snfiicient  in  the  latter, 
and  henco,  that  a  demand  for  rent,  or  even  a  distress,  will  be  insufficient, 
unless  followed  by  payment  or  satisftiotion. 

Conditions  in  defeasance  are  strictly  constmed,  as  tending  to  impose  a 
forfeitnre  cm  the  grantee,  which  may  far  exceed  the  amount  of  injnry 
siffered  by  tbe  grantor,  and  thus  substitute  an  arbitrary  penalty  fixed  by 
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the  ptirties,  for  the  eqait&ble  compensation  which  would  otherwise  be 
awarded  by  the  law;  Bradstrect  v.  Clark,  21  Pick.  178;  Merrifield  t. 
Gatlen,  4  GoBbing,  178.  This  ia  emphatically  tnie  of  oonditione  in 
restraint  of  alienation,  which  will  not  be  allowed  to  extend  further  than 
the  necessary  import  of  their  words  oarries  them.  Thus  a  condition  that 
the  lessee  shall  not  assifm,  will  not  be  broken  by  the  grant  of  a  less  estate 
'  operating  aa  an  anderlease,  and  not  as  an  assignment ;  Jackson  t.  Silver- 
nail,  15  Johnson,  277;  nor  by  a  sale  by  legal  process,  which,  nnless 
collusive,  is  the  act  of  the  law,  and  not  of  the  tenant ;  Jaokson  v.  Oorlisa, 
7  Johnson,  531;  Jaokson  t.  Kip,  8  ^end.  231.  And  while  such  a 
oondition  wilt  not  be  broken  at  law  by  an  agreement  to  sell,  noi  by  any- 
thing whiok  folln  short  of  a  transfer  of  the  legal  title,  the  grantor  will  be 
denied  the  aid  of  eqnity,  unless,  perha^,  in  cases  where  the  sale  is  fully  con- 
summated,  and  a  conveyance  of  the  legal  title  withheld  in  fraud  of  the  con- 
ditjon ;  Livingston  v.  Stickles,  8  Paige,  398 ;  7  Hill,  253.  The  questioa 
is,  however,  porely  one  of  constmctton,  and  a  oondition  may  be  so  fiamed 
as  to  avoid  the  estate,  in  case  a  stranger  shall  acquire  any  legal  or  eqnitabis 
interest  in  the  premises,  either  by  the  act  of  the  law,  or  by  that  of  tha 
tenant. 

In  the  ease  of  Jackson  v.  Scbeetz,  already  cited,  a  condition  in  a  con- 
veyance in  fee,  that  the  grantee  should  not  alien  the  land  without  the 
consent  of  the  grantor,  nor  without  paying  him  one-tenth  of  the  purchase 
money  if  his  consent  were  obtained,  was  held  to  be  valid,  and  to  authorize 
a  re-entry,  npon  a  breach  by  an  alienation  without  license,  or  payment. 
Bnt  Spencer,  G.  J.,  seems  to  have  doubted,  whether  that  part  of  the 
oondition,  which  was  in  restraint  of  the  right  to  alien  without  lioense,  was 
good,  and  to  have  rested  his  decision  solely  on  the  other  stipulations  is 
the  lease.  It  was  said  that  a  condition  not  to  alien  at  all,  would  be  clearly 
void,  though  a  condition  not  to  alien  to  a  particular  person,  or  class  of 
persons,  might  be  valid. 

This  decision  appears  to  have  gone  much  too  far  in  support  of  a  oondition, 
which  imposed  a  permanent  restnunt  npon  the  alienation  of  property, 
perhaps  injurions  to  the  interests  of  the  public,  and  certainly  more  disad- 
vantageous to  the  tenant  than  beneficial  to  the  landlord.  A  condition  will 
be  contrary  to  the  policy  of  the  law,  and  therefore  void,  whenever  it 
materially  interferes  with  the  capacity  of  property,  to  pass  from  hand  to 
hand,  which  is  one  of  the  incidents  inseparably  attached  to  it  for  the 
public  good,  and  therefore  beyond  the  control  of  individual  owners. 

The  question  underwent  an  elaborate  examination  in  the  recent  case  of 
De  Peyatcr  v.  Michael,  2  Selden,  467,  where  it  was  said,  that  the  right  of 
a  grantor  toolog  the  grant  with  a  condition  in  restrunt  of  alienation,  depended 
on  whether  he  retained  any  estate  or  interest  in  the  land  granted,  which  oould 
be  benefitted  by  the  oondition,  and  hence  that  while  snch  conditions  might 
originally  have  beeu  imposed  on  all  grants  which  created  the  relation  of 
tenure,  they  were  rendered  incompatible  with  grants  in  fee,  by  the  statute 
of  Quia  emptora,  which  destroyed  the  possibility  of  reverter,  that  subsbted 
at  common  law  in  the  grantor,  and  provided  that  the  grantee  should  hold  of 
the  chief  lord  of  the  fee.  It  was  fiirther  held  that  oonditious  restraining  the 
alienation  of  a  fee,  were  good  in  New  Vork  prior  to  the  Bovolution,  because 
the  statute  of  Quia  emplora  was  not  then  in  force,  but  that  this  state  of 
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Uiings  had  been  altered  bj  tbe  sUtnte  oi  1779,  sect.  14,  and  hj  (he  statate 
of  teDores  passed  in  1787,  wbioh  virtnallj.-T&snacted  the  statate  of  Quia 
envpfortij  and  declared  that  He  abaolate  proficvtj.and  right  to  the  eaoheat 
of  all  laude,  tenements,  and  hereditamente,  sttoaId.itte  vested  in  the  people 
of  tbe  State  In  their  sovereign  capacity.  And  it  wa^cOQseqnentlj  decided, 
that  aa  these  atatntea  had  pnt  an  end  to  tbe  commcd.  kv.  relation  of  lord 
and  tenant,  vhich  had  preTioual;  arisen  from  the  cocTfljance  of  land  in 
fee  anbject  to  a  rent,  they  had  also  destroyed  the  right  to  clog  the  estate 
eonveyed,  with  conditions  prejudicial  to  the  grantee,  and  wbish  'were  no 
longer  justified  by  the  relation  in  vbicb  he  stood  to  the  grantor.-., r.' 

The  aonndness  of  this  conclnsion  is  nnqnestionable,  bat  the  re'aaoning 
on  which  it  is  based  would  seem  narrower  than  tbe  oatore  of  the  case- 
reqnired  or  permitted.  If  the  want  of  a  reveraionary  interest  in  tb? 
grantor,  and  the  consequent  absence  of  tenore  between  him  and  the  grantee, 
were  the  only  reasoas  why  a  condition  in  restraint  of  alienation  cannot  be 
attached  to  an  estate  in  fee,  there  would  be  no  obstacle  to  the  annexation  of 
such  a  proviso,  to  a  ^ft  in  tail,  which  ia  well  known  to  leave  a  reversion  in  the 
donor.  And  yet  nothing  is  better  settled  than  that  a  provision  restraining  or 
fettering  the  alienation  of  an  estate  tail  is  essentially  void,  and  a  limitation 
over  in  the  event  of  its  breach  wholly  inoperative;  King  v.  Bnrchell, 
Ambler,  379.  The  trne  reason  why  such  conditions  cannot  be  attached  to 
estates  of  inheritance  aeems  to  be,  that  the  restrictions  which  they  impose 
are  necessarily  more  injurions  on  one  aide,  than  beneficial  on  the  other,  and 
are  inconsistent  with  the  full  property  and  dominion,  which  the  owners  of 
the  soil  ought  to  possess,  not  only  for  their  own  benefit,  but  for  that  of  the 
comnannity.  Althongh  the  statute  of  ^iix  emptore*  ia  not  in  force  in 
Pennsylvania,  it  has  been  decided,  that  no  restnunt  can  be  imposed  on  the 
alienation  of  a  fee  nmple  by  a  devise ;  Walker  v.  Vincent,  7  Harris,  869  ; 
B^isnyder  v.  Hunter,  ib.  41 ;  and  there  can  be  no  doubt  that  such  a 
reatriction  would  be  equally  void  in  a  conveyance.  A  similar  decision  was 
made  in  Schermerhom  v.  Myers,  1  Denio,  448,  where  a  proviso  attached 
to  a  devise  in  fee  that  the  devisees  should  not  alien,  save  to  each  other  or  their 
heira,  was  declared  to  be  repugnant  to  tbe  estate  devised,  and  void.  This 
view  is  sustained  by  the  language  of  NxLeoN,  C.  J.,  in  Livingston  t. 
Stickles,  7  Hill,  257,  and  also  by  the  case  of  Overbagh  v.  Patrie,  8  Barbour, 
23,  where  a  condition  requiring  the  grantee  to  pay  one-fourth  of  all  the 
purchase  money,  which  he  might  receive  on  any  subsequent  conveyance  in 
fee,  was  held  void,  because  it  imposed  a  perpetual  restraint  on  the  right  of 
altenatioD.  But  a  condition  restraining  the  power  of  alienation,  may 
notwithstanding  be  good,  when  attached  to  an  estate  for  life  or  years,  for 
ia  anch  cases  the  limited  nature  of  the  interest  in  question,  diminishes  the 
inconvenience  of  the  restriction,  and  removes  the  disability  attached  to 
every  limitation,  which  tends  towards  a  perpetuity.  And  restrtunts  may 
moreover  be  good,  even  in  the  case  of  estates  in  fee,  when  their  operation 
does  not  go  beyond  the  limits,  within  which  tbe  law  of  perpetuitiee  permits 
tbe  caprice  or  discretion  of  the  donor  of  property,  to  control  its  incidenta 
or  direction  afler  it  has  passed  from  his  hands.  Tbe  law  was  so  held  in 
MoWiUiame  v.  Nisley,  2  S.  &  B.  507,' where  it  was  deoided,  that  althongh 
a  perpetual  restraint  attempted  to  be  imposed  by  the  grantor,  upon  the 
alienation  of  land  conveyed  by  him  in  fee,  will  be  void,  a  partial  restraint, 
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wbetber  Kgunst  aliening  t«. .  ^''tmrtionUr  person,  or  for  a  definite 
time,  maj  be  good,  if  the  dw«tioti  of  the  restisint  do  not  extend  bejond  R 
life  or  lives  in  being.  .-Ib;ike  caae  before  the  conrt,  the  reatrunt  waa 
imposed  in  a  oonvejMiQB  'iRisdog  an  estate  in  fee,  sobject,  among  othera, 
to  the  following  EBstdp^onB:  "that  the  granl«e  is  not  to  sell  the  land 
daring  the  life  attfi^ grantor;  and  if  Uie  grantee  shonld  die  before  the 
grantor,  then  h»ia-to  leave  the  lands  to  his  wife,  or  the  lawful  issne  of  her 
body ;  bnt  if-fhe  grantor  should  die  before  the  grantee,  then  the  grantee 
to  be  st1ii>alj  to  sell  and  bequeath  aa  he  chooses."  This  clause  waa 
held.tq'efHte  neither  a  condition,  nor  a  conditional  limitation,  and  jet  ao 
to  aiAdify  the  estate  of  the  grantee,  as  to  depriye  bim  of  the  right  to  sell 

,-d^iig  the  life  of  the  grantor.  The  grantee  made  a  sale  during  the  life 
vf  the  grantor  whom  he  survived,  and  an  ejectment  was  brought  after  his 

-.  death  bj  his  children,  who  were  the  heirs  at  law  of  the  grantor,  against  the 
vendee.  The  court  espressedl  the  opinion  that  the  sale  waa  invalid,  but 
decided,  that  aa  the  father  of  the  plaintifis  acquired  a  full  right  to  sell 
the  property  in  question  before  his  death,  b;  the  prior  decease  of  the 
grantor,  hia  children  were  estopped  by  his  deed,  thongh  made  before  his 
right  accrued,  and  consequently  could  not  recover  against  the  defendant 
who  olumed  under  it. 

It  would,  notwithstanding,  appear,  that  aa  the  deed  passed  the  whole 
estate,  both  legal  and  equitable,  to  the  grantee,  no  restraint  on  hia  power  of 
alienation  could  be  valid,  unless  conatmed  as  a  condition.  The  snbse- 
quent  case  of  Fisher  v.  Taylor,  2  Bawle,  8S,  affiirds,  however,  an  instance 
of  a  restraint  upon  the  enjoyment  of  property,  not  effected  by  means  of  a 
condition,  bnt  which  may  be  cited  with  the  previous  decision,  to  indicate 
how  far  the  law  of  Pennsylvania  will  suffer  such  restraints  to  extend. 
Money  was  devised  to  executors  for  the  parchase  of  land,  "  in  trust  for  S. 
T.,  the  said  S.  T.  to  have  the  rents,  issues  and  profits  thereof,  bnt  the  same 
not  to  be  liable  to  any  debte  which  may  be  contracted  by  him."  As  the 
legal  title  vested  in  the  executors,  and  the  trust  was  executory,  the  re- 
straint thus  imposed  was  valid,  unless  oontrary  to  the  policy  of  the  law, 
ftlthough  not  in  the  form  of  a  condition.  The  court  decided  in  favour  of 
its  validity,  and  that  neither  the  legal  estate  of  the  executors,  nor  the 
equitable  interest  of  S.  T.  oould  be  tiJcen  in  execution  by  the  creditors  of 
the  latter.  As  he  might  undoubtedly  have  aliened  his  interest  nnder  the 
will  to  his  creditors,  or  to  any  body  else,  the  case  presente  the  anomaly  of 
en  estate  susceptible  of  alienation  for  the  benefit  of  the  owner,  bnt  not  for 
that  of  his  creditors.  The  judgment  in  this  case  is  opposed  by  the  authority 
of  the  English  decisions  on  the  same  subject,  which  were  recognised  as  law 
in  the  subsequent  case  of  Hammersley  v.  Smith,  4  Wharton,  128.  Fisber 
T>  Taylor,  has,  however,  been  since  taUy  sustained  as  part  of  the  law  of 
Fonnsylvaoia,  by  the  subsequent  cases  of  Yanx  v.  Parke,  7  W.  &  8. 19,  and 
Norris  V.  Johnston,  1  Barr,  287,  where  it  was  dedded,  that  a  testator  may 
exempt  an  equitable  estate  given  by  hia  will,  from  alienation  or  execution. 
The  introduction  of  such  limitations  as  those  upheld  in  Tisher  v.  Taylor 
and  Yanz  v.  Parke,  must  be  regarded  as  an  innovation  ansnstained 
by  anything  in  the  law  as  it  previously  stood.  Wben  a  condition, 
whether  standing  alone,  or  coupled  with  a  limitation  has  once  taken  effect, 
ita  power  is  at  an  end,  and  the  estate  vesta  in  the  grantor  or  n 
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bee  from  bH  qnalifitatiaB.  But  to  allow  t  donor  to  impose  a  TSBtmilt  on 
the  klienation  of  a  rested  iateieet,  oo-eztensive  vith  its  dmation,  ia  to  per- 
■ut  the  creatioD  of  a  right  of  property  apart  from  its  inoidents,  and  to  autho- 
rise the  donee  to  hold  the  ^ft  for  the  pnrposeH  of  enjoyment,  freed  from 
the  daty  of  applying  it  in  discharge  of  his  obligations.  This  cannot  be 
done  in  Eaglaiid,  either  at  law  or  in  equity,  nor  as  it  woold  seem  in  most 
of  the  Bbates  of  this  country.  Thus  where  the  derise  was  of  the  nse  of  k 
fimn,  not  snbjeot  to  conveyance  or  attachment,  the  rcBtriction  was  beld  to 
be  repugnant  to  the  estate,  and  therefore  void  ;  Blackstone  Bank  v.  Davis, 
21  Kck.  42.  The  law  was  held  the  same  way  in  Hall  t.  Tufts,  18  Pick. 
4d6,  with  respect  to  a  condition  attached  to  a  devise  in  remainder,  by  a 
fk^er  to  his  children,  although  limited  to  a  restraint  on  their  pbwcr  of 
alienation,  before  the  estate  actually  rested  in  possession.  And  although  it 
wu  decided  m  Eossel  v.  Lewis,  2  Pick.  509,  that  where  the  legal  estate  is 
vested  in  trustees,  the  interest  of  the  eatui  qui  trutt  cannot  be  taken  in 
eiecntion,  the  case  went  on  the  familiar  principle,  that  a  mere  equity  cannot 
be  extended  at  common  law. 

In  Gray  v.  Blanchard,  8  Pick.  284,  the  Supreme  Court  of  Maasaohn- 
Ktts  mutaiued  an  action  brougbt  to  recover  possession  of  an  estate  in  fee, 
forfeited  by  the  breach  of  a  condition,  contained  in  the  original  conveyance 
by  the  plaintifr,  that  no  window  should  be  made  in  the  north  wall  of  a 
bouse,  which  was  part  of  the  premises  couveyed.  The  land  on  which  the 
window  in  question  looked,  and  which  belonged  to  the  grantor  at  the  time 
of  condition  made,  had  since  been  aliened,  but  the  right  to  take  advantage 
of  the  condition,  to  the  extent  of  regaining  an  absolute  fee  in  the  premises, 
WIS  held  to  remain  in  him  and  his  heirs,  and  to  be  well  exercised  against 
an  alienee  from  the  original  grantee,  and  a  mortgagee  under  him,  although 
the  breach  occurred  subsequently  to  the  mortgage,  and  was  the  act  of  the 
nor^agor.  A  condition,  said  Fabkkb,  C.  J.,  that  there  should  be  no 
windows  in  any  part  of  the  house  would  be  bad,  but  a  condition  not  to 
have  windows  in  a  particular  wall  is  good.  In  Haydyn  v.  Stoughton,  6 
Pick.  528,  these  principles  were  applied  to  the  grant  of  an  estate,  condition- 
ed for  the  erection  of  a  school-house ;  which  was  held  to  be  absolutely  for- 
feited by  a  failure  on  the  part  of  the  grantees,  during  the  space  of  twenty 
years,  to  erect  the  building.  And  in  the  subsequent  case  <^  Simmonds  r. 
Simonds,  8  Metoalf,  562,  the  validity  of  conditions  in  restraint  of  aliena- 
tion during  a  limited  period,  was  recognised  by  the  same  tribunal,  who  Bid 
that  a  condition  in  a  devise  in  fee,  to  one  of  the  sons  of  the  testator,  not 
to  alien  during  the  life  of  the  other,  would  be  valid. 

In  the  case  of  Taylor  v.  Mason,  9  Wheaton,  850,  it  was  held  by  the 
Supreme  Court  of  the  Unifed  States,  that  a  condition  in  a  devise  of  a  rerer- 
■ion,  after  a  previous  estate  for  life  given  by  the  same  will,  that  the  devisee 
should  "  take  an  oath  before  he  has  possession,  that  he  will  not  make  any 
diange  in  the  will  of  the  devisor  relative  to  his  real  property,"  was  repng- 
nut  la  the  nature  of  the  estate,  and  void.  It  was  further  held,  that  the 
possession  meant  was  an  actual  and  corporeal  poBsession,  and  not  the  legal 
vesdng  of  the  estate ;  and  that,  as  the  condition  must,  therefore,  be  con- 
iidered  as  subsequent,  not  precedent,  the  devisee  took,  in  consequence  of 
its  invalidity,  an  estate  absolute.  Had  the  condition  in  this  case,  although 
nnd,  been  precedent,  the  devise  oonld  not  have  taken  effect.     But  oonits 
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lean  in  genentl,  and  especially  in  willa,  against  construing  conditions  u 
precedent,  and  vill  regard  them  as  Bobseqnent  whenever  the  testator's 
intention  is  consistent  with  their  accompanying  or  following  the  vesting  of 
the  estate,  Finlay  t.  King's  Lossee,  S  Peters,  874 ;  Burnett  v.  Strong,  4 
Cnshman,  116;  Greswell  v.  Lawson,  7  Gill  &  Johnsan,  227- 

A  question  arose  in  Oook  t.  Turner,  16  M.  &  W.  277,  as  to  the  validity 
of  a  condition  in  avoidance  of  a  devise,  in  case  the  devisee,  who  was  the 
heir  at  law,  should  contest  the  validity  of  the  will,  which  gave  the  greater 
part  of  the  testator's  property  to  other  persons.  It  was  contended,  against 
the  validity  of  such  a.  condition,  that  it  was  in  restraint  of  the  right  of  tbo 
subject  to  apply  to  the  law  for  protection  against  a  forgery  by  a  stranger, 
or  a  devise  made  by  a  Innatic  ancestor ;  and  that  in  view  of  the  inconve- 
niences which  might  arise  from  such  restiietions  in  some  cases,  they  should 
not  be  permitted  in  any.  It  was,  however,  held  by  the  covii^  that  as  such 
conditions  tend  to  prevent  litigation  when  the  will  is  valid,  and  must  ful 
of  effect,  when  it  is  void,  they  do  not  come  in  conflict  with  legal  or  general 
policy,  and  should  be  sustained  and  enforced  by  the  courts. 

It  was,  however,  fully  admitted  in  the  course  of  this  decision,  that  every 
condition  imposing  an  arbitrary  and  iojnruHii  restraint  upon  the  fireedom 
or  usefulness  of  the  citizen,  is  essentially  void,  and  that  no  e^t,  therefore, 
can  be  given  to  a  condition  in  restraint  of  marriage,  of  eommeroe,  or  of 
agricnltnre.  This  salutary  doctrine  was  applied  by  the  Supreme  Court  of 
New  York,  in  Newkirk  v.  Newkirk,  2  Caines,  S45,  to  a  condition  in  a 
devise,  that  the  devisees  should  inhabit  the  town,  where  the  land  devised 
was  situated,  which  was  held  to  be  useless  and  frivolous,  and  without 
operation  on  the  estate  devised.  And,  the  better  opinion  undonbtedly  is 
in  aocordance  with  that  expressed  in  Cook  v.  Turner,  that  conditions  in 
restraint  of  marriage  are  void,  unless  justified  by  the  circumstances  under 
which  they  are  imposed.  Thus  where  a  gift  is  limited  to  the  widowhood 
of  the  donee,  with  a  view  to  prevent  a  re-marriage  injurious  to  the  cffispring 
of  her  first  husband,  the  restric^on  will  be  valid  ;  while  a  coudi^on  pro- 
hibiting the  marriage  of  an  unmarried  son  or  dsughter,  is  essentially  void, 
and  will  not  sustain  a  limitation  over:  Soott  v.  Tyler,  2  Brown's  C.  C. 
481 ;  Morley  v.  Reynolds,  2  Hare,  570^  The  Commonwealth  v.  Staufer, 
10  Barr,  250 ;  Phillips  v.  Medbury,  7  Conn.  &S8 ;  Parsons  \.  Winslow,  6 
Mass.  169 ;  Bennet  v.  Robinson,  10  t^atts,  848.  And  every  oonditioa 
in  restraint  of  marriage  attached  to  bequests  of  personalty,  will  be  oon- 
slTued  as  intended  merely  in  terroram,  and  therefore  inoperative,  unless 
oonpled  with  a  limitation  over,  in  the  event  of  a  breach;  M'Dvain  v. 
Githin,  8  Wharton,  875;  Hoopes  v.  Dundas,  10 Barr,  75;  see  2  Leading 
Cases  in  Equity,  2  Am.  ed.  Part  L,  page  280. 

No  estate  of  freehold  oould  be  created  at  common  law  without  livery, 
or  be  determined  without  some  act  in  pais  of  equal  notorie^.  Whatever, 
therefore,  the  terms  of  a  condition  attached  to  such  an  estate,  and 
whether  it  be  merely  for  re-entry,  or  of  complete  avoidanoe,  the  estate 
will  oontjnne  notwithstanding  a  forfeiture,  unless  the  forfeiture  be  enforced 
by  an  actual  entry,  or  a  claim,  when  entry  is  impossible;  Coke  Lit.  214, 
b.;  Spear  v.  Fuller,  8  New  Hampshire,  174;  Hamilton  v.  Elliott,  6 
Sei^eant  k  Bawle,  875;  The  Fifty  Associates  v.  Howland,  11  Mctcalf, 
99}  HoUy  V.  Brown,  11  Connecticut,  255 ;  BoweuT.  Bowen,  18 Id.  585; 
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Chalker  t.  ClutUcer,  1  Id.  92 ;  Garrett  t.  Scouten,  3  Denio,  834 ;  Fhelpa 
T.  Cn«80D,  12  Iredell,  191 ;  Muwick  t.  Andrews,  25  Maine,  525.  But 
where  k  condition  ia  absolate  avoidunce,  is  attached  to  an  estate  for 
years,  which  may  be  created  by  parol,  no  entry  ia  neceesary,  and  the 
interest  of  the  lessee  will  be  determined  by  any  act  of  the  lessor,  show- 
ing an  inteotioa  to  determiae  it;  Coke  Lit.  214,  b. ;  Jones  t.  Carter,  Id 
H.  &  W.  718.  In  this  ease,  howerer,  as  well  as  in  all  others,  the  effect 
of  the  condition  cannot  go  beyond  its  terms,  and  a  lessor,  who  has  merely 
reaerred  a  right  of  re-entry  upon  breach,  cannot  claim  anything  more, 
nor  treat  the  estate  of  the  tenant  as  at  an  end,  nntil  a  re-entry  has  been 
made  actually,  or  by  implication.  This  seems  to  be  the  true  ground  on 
which  to  put  the  decision  in  The  Fifty  AjBsociates  v.  Howland,  and  not 
the  distinction  taken  by  the  court,  between  the  effect  of  conditions  and 
conditional  limitations  on  estates  of  freehold,  which  was  hardly  applica- 
ble in  a  case,  where  the  condition  was  one  of  re-entry  reserved  in  a  lease 
tat  years.  Bnt  although  the  necessty  for  an  entry,  to  take  advantage  of 
a  breach  of  condition  of  any  sort,  attached  to  a  freehold,  or  of  a  condi- 
tion merely  of  re-entry,  attached  to  an  estate  for  years,  still  oontiaues 
to  form  part  of  the  theory  of  the  English  law,  it  has  long  ceased  to  be 
of  much  importance  in  practice,  and  it  is  thoroughly  well  settled,  that 
the  coufirsaion  of  lease,  entry,  and  ooster  contained  in  the  consent  rule 
in  ejectment,  will  estop  the  tenant  from  setting  up  the  want  of  an  actual 
entry  as  a  bar  to  the  action,  when  brought  to  recover  possession  for  oon- 
ditioo  broken;  little  t.  Heaton,  2  Lord  Raymond,  750;  Qoodright  t- 
Gator,  2  Douglas,  296;  Doe  t.  Masters,  2  B.  ft  C.  290;  Doe  v.  Rol- 
lings, 4  C.  B.  188. 

The  same  rule  applies  in  this  conntry,  wherever  entering  into  the  con- 
sent rule,  still  forms  a  part  of  the  proceedings  in  an  ejectment;  Jackson 
V.  Crysler,  1  Johnson's  Gases,  126;  Matthews  v.  Ward,  10  Gilt  &  John- 
son, 443.  But,  in  many  of  the  states,  the  action  of  ejectment  exists 
only  in  a  modified  form,  in  which  the  fictions  of  the  English  practice  are 
dispenaed  with,  and  the  action  proceeds  adversely  as  in  other  cases,  with- 
out calling  for  admissions  of  any  sort  from  the  defendant.  Unless,  there- 
fore, it  retain  its  former  incidents  by  implication,  it  can  no  longer  be 
relied  on  as  a  subetitulo  for  an  actual  entry.  In  Hamilton  v.  Elliott,  5 
Sergeant  &,  Rawie,  375,  an  entry  was  treated  as  necessary,  to  sustain 
an  action  of  ejectment  for  a  breach  of  condition  attached  to  an  estato 
of  freehold,  save  where  the  grantor  is  in  sctoal  possession  ;  and  al- 
though an  entry  was  dispensed  with  in  Bear  v.  Whieler,  7  Watts,  144, 
yet  the  language  of  the  court  leaves  it  doubtful,  whether  this  was  on 
legal  or  equitable  grounds.  In  the  Mew  England  states,  the  course  of 
decinon  requires  an  actual  entry,  not  only  in  those  cases  where  the  plain- 
tiff proceeds  by  writ  of  entry  when  it  is  undoubtedly  necessary;  Cbalker 
T.  Chalker,  1  Gonnecticnt,  92 ;  Sperry  t.  Sperry ;  8  New  Hampshire,  477 ; 
The  Fifty  Associates  v.  Howland ;  bnt  when  he  brings  ejectment,  which 
seems  to  be  regarded  as  a  substitute  for  the  real  actions,  which  were  ori^- 
n&lly  the  ordinuy  mode  of  trying  the  title  to  land,  throughout  that  part 
of  (be  conntry,  as  they  still  are  in  Massachusetts;  Holly  v.  Brown.  If, 
as  these  decisions  indicate,  the  change  in  the  manner  of  proseonting  an 
ejectment,  prevents  it  from  serving  as  a  substltnte  for  an  actual  entry,  the 
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resaU  is  to  be  legretted,  as  interporing  a  technical  and  naeleBs  obstacle  in 
the  way  of  the  plaintiff,  without  aaj  real  or  corresponding  advantage  to  the 
defendant,  and  tending,  in  the  langnage  held  bj  Lord  Mansfield  in  Good- 
right  V.  Gator,  2  Douglas,  477,  and  repeated  by  Wilde,  C.  J.,  in  3>oe  v. 
Bd lings,  4  C.  B.  188,  to  entangle  the  right,  in. a  net  of  form  without 
meaning. 

Whatever  doabt  may  exist  on  this  point,  there  is  none,  that  wbenever 
a  condition  is  for  the  payment  of  rent,  a  demand  on  the  land  is  ne- 
oeSBary  to  oongtitnto  a  breach  and  complete  the  forfeiture,  and  that  an 
actual  entry  is  eesential  for  this  purpose,  even  when  unnecessary  to  take 
advantage  of  the  breach  when  completed.  Agreeably  to  the  common  Uw, 
sncli  a  condition  only  bound  tbe  t«uant  to  be  present  with  the  rent  ready 
for  payment,  at  any  time  before  the  close  of  the  day  on  which  it  was  paya- 
ble, at  the  most  notorious  place  on  the  land,  so  that  tbe  only  mode  in 
which  the  landlord  oonld  show,  that  the  condition  bad  been  violated,  was 
by  appearing  at  that  place  in  person,  or  by  attorney,  and  after  making  a 
formal  demand  of  the  rent,  remuning  there  in  readiness  to  receive  It, 
until  aan-down;  Coke  Lit.  201,  b,  202,  a.;  M'Cormick  v.  Connell,  6  Ser- 
geant &  Bawle,  151 ;  M'Knbbin  v.  Whitcnft,  4  HaniB  &  M'Hcnry,  135 ; 
Garrett  v.  Sconten,  8  Denio,  SS4 ;  Spear  v.  Fuller,  8  New  Eampshire, 
477  J  Jones  v.  Beed,  16  Id.  68  j  Conner  t.  Bradley,  1  Howard,  211; 
Ooodright  y.  Cator,  2  Lord  Baymond,  761 ;  Doe  v.  Wandlaes,  7  Term, 
120.  This  rule  applies  whether  the  rent  be  reserved  iu  money  or  in  kind, 
Walter  v.  Dewey,  16  Johnson,  222 ;  Hunter  t.  Leconnt«,  6  Cowen,  728 ; 
unless  there  be  an  express  provision  that  it  shall  be  paid  to  the  lessor  in 
person,  or  off  the  land,  when  no  demand  need  be  made  either  on  the  land 
or  elsewhere ;  Van  B^nnselaer  v.  Jones,  6  Denio,  49 ;  Van  Bennselaer 
V.  OiUup,  lb.  454;  Merwick  v.  Andrews,  25  Maine,  525;  Bangor  v. 
Warren,  34  Id.  324 ;  Tallman  v.  Snow,  85  Id.  842.  An  entry  for  the 
purpose  of  demanding  the  rent,  and  thus  completing  the  forfeiture,  is 
consequently  neoeHsary,  even  in  the  case  of  a  eonditjon  in  absolute 
avoidance  attached  to  a  lease  for  years,  where  none  is  required  to  take 
advantage  of  the  forfeiture  when  completed;  Coke  Lit.  202,  a. ;  Glnn'a 
Case,  I  Beports,  128.  This  neoesaity  for  a  demand  ou  tbe  land,  only 
ezista  in  the  case  of  conditions  for  the  payment  of  rent,  it  being  the  duty 
of  tbe  grantee  of  land,  subject  to  the  payment  of  a  sum  in  gross,  to  seek 
out  the  person  entitled  to  receive  the  payment;  Sheppard's  Touchstone, 
186;  Coke  lit.  210,  a.  If,  however,  the  latter  reside  without  the  state, 
this  duty  will  be  excused,  imd  no  breach  of  the  oondition  will  occur  nutjl 
ft  failure  to  pay  on  demand,  whiob  must  be  personal,  and  need  not  be  on 
the  land ;  Coke  Lit.  210,  b. ;  Bradstivet  v.  Clark,  21  Pick.  S89.  And  it 
was  held  in  this  oaae,  that  whenever  a  demand  u  a  necessary  preliminary 
to  ft  forfeiture,  it  must  be  of  the  precise  sum  due,  or  at  all  events,  not  of 
ft  Ift^r  nmonnt. 

When,  however,  the  oondition  is  for  the  non-payment  of  rent,  actual 
entry  and  demand  are  essential  to  complete  the  forfeiture,  for  it  is  not 
nntil  a  demand  and  non-payment  that  the  condition  is  broken.  An  entry, 
either  oonBtruotive  or  real,  is  necessary  to  take  advantage  of  the  breach ;  but 
there  is  nothing  either  in  authority  or  principle,  to  prevent  the  grantor  from 
effecting  this  at  any  subsequent  period,  although  the  entry  to  make  th 
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1  for  tlie  pnrpoM  of  oompleting  tbe  breaoli,  mttj  be  made  to  answer 
also,  *a  an  entry  to  take  advantage  ot-h  when  completed.  ConditionB  in 
deed,  however,  like  most  other  paita  of  common  asBnranoca,  may  be 
monided  by  the  agreement  of  the  parties  to  any  intent  not  iDconsistent 
with  the  policy  of  the  law;  and  conaeqnently  by  special  consent,  there 
nay  be  a  le-entry  for  default  of  payment  of  rent  withont  a  demand  of  it. 
Dormer's  ease,  6  Coka,  41 ;  Bch&rt  v.  Bsyea,  12  B.,  Monroe,  462 ;  The 
Fifty  Aaaooiates  t.  Howland,  5  Cnshing,  214.  In  each  cases  the  mere 
&ilnre  to  pay  with  or  withont  demand,  constitutes  the  breach,  and  of 
course  a  subeeqaent  entry  at  any  time  is  good  :  for  as  it  baa  already  been 
stated,  the  necessity  for  coming  on  the  land  at  the  day,  arises  from  the 
period  fixed  by  law,  not  for  the  entry,  but  the  demand ;  and  as  the  entry 
need  not  be  at  any  particular  period,  tbe  constmotiTe  entry  confessed  or 
implied  by  an  ejectment  will  be  as  effectual,  as  though  the  grantor  bad 
actually  gone  upon  the  land  in  person  or  by  an  agent.  This  doctrine  was 
applied  in  the  case  of  Ooodright  t.  Cator,  2  Douglas,  477,  and  in  that  of 
Doe  T.  Masters,  2  Baraewall  &  Cresswell,  490,  in  which  it  was  held,  that 
where  there  is  an  express  stipulation  that  the  lessor  may  enter  withont 
demand,  no  demand  is  necesaary. 

There  can  be  no  doubt,  that  to  oonstitute  a  legal  entry  in  avoidance  of  an 
eatate,  when  an  entry  is  necessary,  there  must  be  an  intent  (o  enter  for  the 
pnrpoee  of  taking  actual  or  oonstmollve  poeseauou  of  the  land,  and  not 
merely  for  that  of  making  a  demand  on  the  tenant;  Bowen  v.  Bowen,  18 
Conn.,  585;  or  removing  goods  belonging  to  the  landlord  from  the  pre- 
mises; Holly  T.  BrovTD,  14  Conn.,  255;  for  if  the  law  were  not  so,  a  mere 
visit  or  an  accidental  trespass,  might  subsequently  be  coustmed  as  an  entry. 
And  in  Atkins  v.  Chilson,  9  Metcalf,  52,  it  was  decided  that  a  lessor  who 
bad  declared  that  tbe  entry  was  made  for  the  breach  of  a  condition,  which 
Jiad  not  in  hai  been  broken,  could  not  subsequently  susttun  it,  by  proving 
that  another  proviso  in  the  lease  had  been  violated,  as  to  which  he  had  said 
nothing  at  the  time  of  entering.  The  court  held  that  although  he  might 
hnve  boen  silent  as  to  the  reason  for  his  aot,  yet  as  he  had  chosen  to  asdgn 
one  ground,  he  was  bound  to  adhere  to  it,  and  could  not  subsequently  pat 
forward  another.  But  some  doubt  may  exist  as  to  the  propriety  of  this 
determination,  for  it  seems  well  settled,  that  where  there  is  a  right  to  enter 
on  land,  the  law  will  refer  the  entry  to  the  right,  and  will  not  allow  it  to  be 
made  wrongful,  by  tbe  declaration  of  the  party,  that  he  enters  nnder  another 
and  insufficient  title ;  Doe  v.  Woodruffa,  10  M.  &  W.  608 ;  BJoard  v.  Wil- 
liams,  7  Wheaton,  59. 

Tbe  same  principle  which  allows  an  ^reement  between  the  landlord  and 
tenant,  in  derogation  of  tbe  requisites  necessary  at  common  law,  to  consti- 
tute a  forfeiture  for  the  non-payment  of  rent,  necessarily  permits  tbe  inter- 
pomdon  of  additional  formalities  in  favor  of  the  tenant.  When,  therefore, 
a  right  of  entry  is  reserved,  in  ease  of  the  non-existence  of  a  snfiScient  dis- 
tress, or  the  non-performanoe  of  any  of  the  covenants  or  conditions  of  the 
lease,  the  clause  will  be  read  conjunctively,  and  an  entry  can  not  be  made 
aniess  a  sofficient  distress  b  wanting. 

From  what  has  been  said,  it  appears,  that  although  the  English  detnriona 
have  exempted  the  landlord,  as  well  as  all  other  parties  proceeding  for  con- 
dition broken,  from  the  burden  of  making  an  aottial  entry,  to  take  advantage 
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of  a  breach  of  oonilition,  lij  holding  the  oooBtructive  entiy  implied  by  ail 
Mtion  of  ejectment,  sufficient  for  that  purpose  j  even  when  the  estate  to  ba 
SToided  is  one  of  freehold ;  Doe  v.  Masters,  2  Bani,  &  Cress.,  2fi0;  Little 
T.  Heaton,  2  Lord  Raymond,  760;  Goodright  v.  Cator,  2  Douglas,  286; 
Jack'son  v.  Crjaler,  1  Johnsou's  Cases,  126 ;  yet,  that  the  necessity  for 
proTing  a  strict  common  law  demand,  both  as  to  time  and  place,  still 
remains,  nnlese  dispensed  with  by  the  agreement  of  the  parties,  whenever 
a  forfeiture  for  non-payment  of  rent  is  to  be  established;  Goodright  t. 
Cator,  2  Lord  Raymond,  751,  in  mar^u;  Doe  t.  Wandlaas,  7  Term,  120; 
MoCormick  t.  Connell,  6  S.  &  R.  151 ;  and  even  when  the  condition  is  one 
of  absolute  avoidance,  and  attached  to  a  term  for  years;  Jackson  v  Kipp, 
8  Wendell,  2S1.  There  is  some  difficulty  in  detenDtniog  what  will  amount 
to  snuh  an  agreement.  In  the  English  cases  quoted  above,  the  agreement 
to  waive  the  demand  was  express ;  but  it  is  possible  that  where  the  con- 
dition of  the  deed  is,  that  if  the  rent  be  for  a  certain  number  of  days  ia 
arrear,  the  grantor  may  avoid  the  estate  by  notice,  the  parties  will  be 
held  to  have  agreed  to  substitute  another  mode  of  completing  the  forfoiu 
nre,  for  that  provided  by  the  common  law,  in  the  ease  of  an  ordinary  con- 
dition of  re-fintry ;  Doe  v.  Wandlass,  Jones  v.  Clark.  However  this  may 
be,  it  is  evident  that  an  actual  entry  is  no  longer  an  essential  part  of  the 
remedy  to  take  advantage  of  a  breach  of  condition,  either  in  England  pr 
New  York,  and  that  tho  confesdon  of  entry  by  the  defendant,  implied  or 
made  in  an  action  of  ejectment,  is  sufficient  to  enable  the  plaintiff  to 
recover,  whether  the  estate  in  questiou  be  for  years  or  of  freehold,  and 
whether  the  oondition  be  of  absolute  avoidance  or  merely  for  a  re-entry. 

An  action  of  ejootment  for  the  breach  of  a  oondilion,  in  avoidance  of  aa 
estate  of  ireehdd,  must  sUll,  however,  in  all  cases,  be  based  upon  an  entry 
either  actnal  or  constructive,  and  must  therefore  be  brought  by  a  party 
entitled  to  enter.  At  common  hiw,  an  entry  to  avoid  an  estate  for  condi- 
tion broken,  can  only  ba  made  by  the  grantor  and  his  heirs;  Marwick  v. 
Andrews,  26  Maine,  626;  Bangor  v.  Warren,  34  Id.  324;  Gross  v.  Car- 
son, 8  Blackford,  158  :  such  an  entry  being  widely  different  from  one  made 
merely  in  the  exeroise  of  a  present  right  on  one  side,  and  not  for  the  pur- 
pose of  defeating  a  veBt«d  interest  on  the  other.  When,  however,  the 
estate  is  for  years,  and  conditioned  to  be  absolntely  void,  it  will  determine 
on  one  sido  and  revest  on  the  other,  immediately  upou  breach ;  and  a 
grantee  of  the  reversion  may  consequently  enter,  not  to  defeat  the  estate 
of  the  tenant,  which  is  already  gone,  but  merely  to  take  possession  of  what 
is  his  own ;  Coke  Lit.  214,  b. ;  Dayy  v.  Matthew,  Croke  Elis.  649.  But 
except  in  this  single  instance  of  a  condition  for  absotute  avoidance,  attached 
to  an  estate  for  years,  in  which  the  benefit  of  the  condition,  passes  inci- 
dentally, rather  than  the  condition  itself,  the  assignee  of  a  grantor  cannot 
take  advantage  of  a  condition  reserved  by  deed ;  Lit.  sect.  347 ;  Coke  Lit. 
214  a.  214  b.  Although  some  dicta  may  be  found  supporting  the  idea, 
that  the  reveraion  carries  with  it  the  implied  covenant,  arising  on  the 
reddendum  at  common  law,  and  independently  of  statutory  enactments; 
Harper  v.  Burgh,  2  Levins,  206;  Sheppard's  Touchstone,  p.  120;  the 
impossibility  of  passing  the  right  to  take  advantage  of  a  condition,  to  an 
assignee,  is  nnqueationable,  and  b  as  well  settled  in  American  as  in 
English  kw;  Nicol  t.  The  Erie  R.  fi.,  12  Barbonr,  460.    It  would  seem, 
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indeed,  to  hsn  been  thought  in  Merrifield  v.  Cofaleigli,  4  Cnshiiig,  178, 
tfakt  k  condition  attached  to  »  gnnt  of  p&rt  of  a  tnot  of  land,  might  pus 
with  the  assignment  of  the  residue,  if  intended  for  iti  benefit,  or  for  that 
of  those  who  might  occup;  it,  and  not  for  the  personal  advantage  of  the 
grantor ;  bnt  as  no  precedents  were  cited  in  support  of  this  position,  it 
maj  be  presumed  that  the  court  regarded  the  right  reserved  in  the  deed,  ia 
the  light  of  an  easement  rather  than  of  a  condition.  A  condition  of  re-entry 
it  not  an  estate  or  interest  in  land,  even  when  attended  by  the  reservation  of 
rent;  De  Peyster  v.  Michael,  2  Selden,  467,  &08,  and  gives  nothing  mora 
than  a  mere  title  of  entry,  which  cannot  be  transferred  to  a  straoger  by 
grant  or  assignment ;  Bangor  v.  Warren,  34  Maine,  3^2 ;  Hant  v.  Bishop,  8 
Exchequer,  675.  When,  however,  a  condition  is  reserved  in  a  deed,  which 
creates  a  limited  estate,  and  gives  rise  to  the  relation  of  tenure  between  the 
grantor  and  grantee,  it  will  fall  within  the  scope  of  the  statute  S2  Henry, 
S,  c.  4,  which  modified  and  enlarged  the  rule  of  the  common  law,  by  pro- 
viding that  conditions  attached  to  estates  for  life  or  years,  should  pass  to 
sabsequent  assignees  of  the  reversion,  who  were  also  invested  with  ail  core- 
DinCs  made  by  or  with  the  assignor,  which  were  capable  of  running  with 
land.  By  antUogy  to  the  oonstructlve  restraint  imposed  on  the  passage  of 
eovenantG,  and  which  was  derived  from  the  previous  law  regulating  their 
capacity  for  running  with  laud,  it  has  been  held,  that  the  assignee  cannot 
take  advantage  of  conditions  merely  collateral. 

When,  however,  the  condition  relates  to  the  estate  itself,  or  to  the  per- 
formance of  a  duty  attached  to  the  possession  of  the  estate,  as  in  the  case 
of  a  condition  binding  the  lessee  to  repair  the  premises  demised,  or  giving 
the  lessor  the  right  to  determine  a  lease  for  twenty-one  years  at  the  end  of 
Kven,  it  will  be  within  the  remedial  purpose  of  the  statute,  and  may  be 
taken  advantage  of  by  an  assignee  of  the  reversion ;  Wright  v.  Bnrroughes, 
3  C.  B.  684 ;  Koe  v.  Hayley,  12  East,  464.  It  must,  however,  be  remem< 
bered,  that  although  the  benefit  of  a  condition  only  passes  to  an  assignee  of 
the  reversion  by  force  of  the  statute,  its  burden  is  necessarily  attadied  to 
the  land  itself,  and  must  consequently  be  borne  by  every  one  to  Irhom  it  is 
Kibseqnently  transferred  by  demise  or  assignment;  Verplank  v.  Wright, 
23  Wend.  400;  Sanborn  v.  Woodman,  5  Gushing,  S6.  Hence,  a  lessee  of 
land  may  be  evicted,  for  the  failure  of  his  lessor  to  comply  with  a  o(mditioa 
oantuned  in  the  grant  under  which  be  entered,  and  therefore  paramount 
to  the  lease;  and  it  is  equally  well  settled,  that  the  violation  of  sachaeoadi- 
tion  on  the  part  of  the  lessee,  may  be  fatal  to  the  estate  of  the  lessor, 
although  ignorant  of  the  breach  and  unable  to  prevent  it;  Wheeler  v. 
Earle,  5  Gashing  31. 

It  has  been  stated  above,  that  the  rule  against  the  apportionment  of  con- 
ditions,  prevents  them  from  operating  in  favor  of  the  grantee  of  the  rever- 
lion  in  part  of  the  land,  but  that  when  a  lesser  estate  is  granted  out  of  the 
whole  of  the  reversion,  the  grantee  will  be  within  the  statute,  and  may 
enforce  the  condition ;  (supra.  93.1 

Of  course,  after  the  grantor  of  an  estate  haa  taken  advantage  of  a  con- 
ation, by  the  proper  means,  he  is  in  of  bis  old  estate,  and  may  convey  it 
to  whom  he  pleases ;  and  as  the  Ian  never  requires  a  party  to  enter  on  him- 
self it  follows,  that  if  the  grantor  have  an  estate  in  possession  in  the  land, 
X  the  time  of  the  breach,  he  may  convey  the  whole  at  once,  as  the  foe- 
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feitnre  will  be  oomplete,  iritiioiit  «ntrjr  or  claim,  wlucb  is  merely  a  snbstitatfl 
for  entry;  Coke  Lit.  218,  b.  This  doc^ne,  which  is  nndeniably  Uw,  wu 
recognised  and  applied  in  Hamilton  v.  Elliot,  5  Sergeant  &  lUwIe,  S85. 
In  New  Hampshire,  however,  it  baa  been  decided,  that  even  when  the 
grantor  la  in  possession,  he  mnat  give  notice  of  his  intention  to  take  advan- 
tage of  the  forfeiture,  in  order  to  avoid  the  estate;  Willard  v.  Henry,  2 
New  Kampsbire  Reports,  120.  But  this  opinion  seems  to  have  gone  npoa 
a  misapplication  of  the  law,  with  regard  to  the  breach  of  conditions  attached 
to  the  grant  of  a  reversion,  where  the  grantee  has  no  possesaion,  to  the  case 
of  a  condition  attached  to  a  present  estate,  and  broken  while  possession  ia 
in  bim ;  Andrews  v.  Senter,  S2  Maine  894,  Coke  Lit.  218,  a.  In  Frost  v. 
Willard,  7  Greenleaf,  229,  a  grantor  in  possession,  was  allowed  to  take 
advantage  of  a  breach  of  condition,  bat  as  nolioe  was  given,  the  qnestion 
of  its  neceaait;  was  not  determined. 

It  b  important  to  observe,  that  conditions  attached  to  estates  in  fee  or 
tul,  do  not  come  within  the  provisions  of  the  statnte  82  Henry  8,  and  aro 
as  insnaoeptible  of  assignment  now,  as  the;  were  at  common  law. 

A  brief  examination  of  the  authorities  will  render  this  evident.  It  is 
well  known  that  since  the  passage  of  the  statute  of  Quia  Emptores,  there 
has  been  no  tennre  in  England,  bcween  the  grantee  of  an  estate  in  fee,  and 
the  grantor,  and  that  no  reversion,  or  possibility  of  reverter,  has  subsisted 
in  the  latter.  As  the  statnte  speaks  only  of  grantees  of  reversion,  and  aa 
it  only  gives  the  capacity  for  transfer  to  conditions,  when  conpled  with 
reversions,  it  follows,  that  a  condition  reserved  on  the  grant  of  an  estate  in 
fee,  is  incapable  of  being  assigned  to  a  third  party,  so  as  to  give  him  the 
ligbt  to  take  advantage  of  it^  either  by  entry  or  by  acdon  of  ejectment. 
This  is  the  more  obvioos,  becaaae  even  the  leverdon  reserved  upon  a  grant 
in  tail,  is  not  within  the  meaning  of  the  statnte,  which,  in  fact,  applies 
only  to  oonditions  attached  to  estates  for  life  or  years;  Coke  Lit.  215,  a; 
Winter's  case.  Dyer,  309,  a;  Lewes  v.  Bidge,  Croke  Etis.  863 ;  18  Conn. 
335 ;  Niel  v.  The  Erie  BaUroad ;  12  Barbour,  460.  Bat  it  was  said  in 
Niel  V.  The  Erie  Kailroad,  that  this  difficulty  is  now  avoided  in  New  York 
b;  the  Bevised  Statutes,  which  place  the  assignees  of  rent  reserved  on 
grants  in  fee,  in  the  same  positiou  with  the  assignees  of  a  lessor  for  life  or 
years,  and  consequently,  enable  them  to  enforce  any  contract  or  condition 
contained  in  the  grant. 

It  has  long  been  held  in  Pennsylvania,  that  the  assignee  of  a  rent 
reserved  in  a  conveyance  in  fee,  oondjtioned  for  its  payment,  may  not  only 
bring  covenant  for  the  rent ;  Streaper  v.  Fisher,  1  lUwle,  155 ;  Miles  v. 
St,  Mary's  Church,  1  Wharton,  220  ;  bat  is  entitled  to  have  the  proceeds 
of  the  land  when  sold  under  an  ezeoution,  appropriated  to  the  discharge 
of  the  arrears  of  the  rent,'  in  preference  to  inoumbranoers,  whose  liens 
attached  before  the  arrears  fell  due,  though  subseqaentiy  to  the  period  at 
which  the  rent  was  reserved,  which  neeessarUy  implies  that  he  is  entitled 
to  the  benefit  of  the  condition.  And  the  recent  case  of  McKissick  v., 
Fiokle,  4  Harris,  140,  which  decides  that  naked  conditions  may  be 
assigned,  clearly  shows  that  they  must  be  assignable  when  accompanied 
with  a  reservation  of  rent,  and  intended  for  its  protection. 

It  is  necessary  here  to  make  sonte  observations  on  the  case  of  Haver^ll 
T.  Hare,  Groke  Jao.  611,  which  has  sometimes  been  mistaken  as  aa  antho- 
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ritj  for  the  pcntioB,  that  a  oonditioD  umexed  to  an  estate,  arising  nndei 
the  statute  of  naes,  may  be  aBHigned.  In  that  case,  a  rent^barge  in  fee 
va>  granted  out  of  land,  bat  there  was  no  grant  or  eonveyacoe  of  the  land 
itself;  and  thiu,  no  condition  for  defeating  the  estate  in  the  land,  and 
Testing  it  in  the  tenant  of  the  rent  vas  possible;  Litt.  sect  349;  Brown- 
iag  T.  Beston,  Ploirden,  188.  There  was,  however,  a  oovenant  to  levy  a 
fine  of  the  land,  to  the  use,  that  npon  rent  arrear,  the  tenant  of  the  rent 
and  his  assigns,  might  enter  and  hold  the  land  until  satisfied.  An  assign- 
ment being  nude,  paicel  of  thu  rent  in  arrear,  and  a  fine  afterwards  levied, 
(me  of  the  qoestiona  raised  was,  whether  the  contingent  springing  nse, 
ariaing  under  the  fine,  could  be  assigned  before  it  vested.  This,  the  conrt 
held  it  might,  as  it  was  attached  to  the  rent  for  secimtj,  though  not  other- 
wise. It  may  perhaps  be  questioned,  whether,  instead  of  pasung  while 
condngent,  by  the  assignment  of  the  rent,  the  nse  did  not  arise  and  rest 
io  the  assignee,  by  the  force  of  the  fine,  and  by  virtue  of  the  descriptive 
words  in  the  covenant,  leading  the  use.  Be  this  aa  it  may,  it  is  perfectly 
evident,  as,  indeed,  all  the  judges  held,  there  was  no  ooudition  whatever  in 
the  case,  and,  consequently,  that  the  decision  is  not  applicable  to  esses 
arising  under  conditions. 

It  was  a  rale  of  the  common  law,  that  an  estate  which  began  by  livery, 
reqnired  some  aot  equally  notorious  to  avoid  it;  and  oonseqaently,  to 
determine  an  estate  of  freehold,  even  after  condition  broken,  an  entry  was 
neoeasary.  This  was  equally  true,  even  when  the  estate  was  to  become 
abscjutely  void  on  breach,  for  whatever  might  be  the  terms  of  the  condition, 
the  grantor  had  nothing  until  entry  made;  Coke  Lit.  215,  a.  It  might 
be  snppoied  that  this  rule  would  have  been  inapplicable,  to  estates  arising 
under  the  statute  of  uses ;  but  even  in  the  case  of  a  bargain  and  sale,  con- 
ditioned on  the  happening  of  a  certain  event  to  be  void,  the  estate  does  not 
revest  in  the  bargainor,  on  the  breach  of  the  condition,  without  entry. 
Ktswilliam's  case,  6  Coke,  84;  Clt.  218,  a.  It  would,  however  appear, 
that  in  conveyances  under  that  statute,  as  all  conveyances  necessarily  are, 
which  pass  a  freehold,  in  possession,  and  are  not  accompanied  by  livery 
of  seisin,  the  parties  may  be  entitled  to  provide  some  other  mode  of 
avcnding  the  estate  on  breach  of  condition,  than  that  of  re-entry.  It  is 
well  settled  that  no  eutiy  is  necessary  to  determine  a  particular  estate, 
created  by  devise  or  under  the  statute  of  nses,  where  there  is  a  limitation  over 
on  condition  broken,  although  such  Umilados  would  have  been  bad  at 
common  law;  Bennett  v.  Robinson,  10  Watts,  849.  The  act  by  which  a 
power  of  revocation  is  executed,  is  nothing  more,  when  unacoompanied  by 
a  new  declaration  of  uses,  than  the  performance  of  a  condition  to  avoid  an 
estate,  which  has  arisen  under  the  statute;  Fitzgerald  v.  Fanconbirge, 
Fitagibbon,  207,  219.  Sugden  on  Powers,  vol.  1,  227,  228;  Sheppard'a 
ToQchatone,  by  Preston,  120 ;  Preston  on  Estates,  48.  And  it  would  seem 
that  the  efibot  of  such  a  power,  is  to  revest  the  estate  in  the  grantor,  with- 
out the  necessity  of  an  entry;  Sngden  on  Powers,  voL  2,  p.  33.  A  power 
of  revocation  is  therefore  in  the  nature  of  a  collateral  condition  in  avoidance, 
annexed  to  the  person  or  will  of  the  holder  of  the  power,  and  ia  well 
rcaerved,  when  in  any  conveyance  to  uses,  it  is  declared  that  on  the  per* 
fiwrnance  of  a  specific  act,  or  the  delivery  or  ezecntion  of  a  notice,  or 
writing,  the  eelata  granted  by  the  conveyance  shall  become  void ;  Sogden 
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on  Powers,  vol.  1,  226,  227,  231;  Ooke  lit  237,  ■.  Sncli  a  condition, 
moreover,  may  take  eOeot  aa  a  power  of  revocation,  aa  well  in  barguna  and 
sales,  or  corenanta  to  stand  aeiaed,  aa  in  convejanoes  operating  by  transmu- 
tation of  possession;  Sagden,  vol.  1,  160.  It  may,  therefore,  be  thought, 
that  a  proviso  in  *  oonveynnce  in  fee  or  for  life,  reserving  a  rent,  that  if 
the  rent  be  behind  for  a  certain  number  of  days,  the  estate  shall  be  void  on 
notice  bj  the  grantor,  would  amount  to  a  valid  power  of  revocation,  and  as 
each,  avoid  the  estate,  without  entry  or  claim.  If  this  be  so,  it  mnst 
fallow,  that  although  the  aasignee  of  the  rent  might  be  unable  to  take 
advantage  of  the  proviso,  either  as  oondiUon  or  power,  before  tbo  forfeiture 
of  the  estate  under  the  condition,  or  its  avoidance  under  the  power;  yet, 
that  an  aaaignment  after  a  non-payment  of  the  rent,  and  delivery  of  the 
notice,  would  pass  both  the  right  of  property  and  the  right  of  immediate 
possession  to  the  assignee. 

On  the  whole,  the  diatinction  between  a  power  of  revocation  and  m 
ordinary  condition,  reserved  in  a  conveyance  under  the  statute  of  uses,  would 
seem  to  depend  upon  whether  the  intention  of  the  parties  is  io  proceed 
under  the  common  law,  and  create  a  condition  subject  to  a  striot  common 
law  interpretation,  or  to  take  advantage  of  the  atatute,  and  raise  a  resulting 
use  in  favor  of  the  grantor,  upon  the  determination  of  the  estate  vested  in 
the  grantee.  In  the  latter  case,  an  entry  may,  as  it  seems,  be  diapensed 
with ;  while  in  the  former  it  is  essentially  necessary  to  enforce  the  forfeitnie. 
And  this  seema  to  have  been  the  meaning  of  Lord  Coke,  in  saying  that  a 
power  of  revocation  is  in  the  nature  of  a  limitation,  and  may  therefore  be 
apportioned,  although  a  condition  cannot;  Coke  Lit.  215,  a. 

When  it  is  said,  in  general  terms,  that  a  condition  cannot  be  taken 
advantage  of,  save  by  the  grantor  and  his  heirs,  and,  of  coarse,  that  it  is  not 
aaaignable,  two  very  distinct  points  of  law,  resting  on  different  reasons,  are 
involved  in  the  assertion.  Before  breach,  the  reason  why  an  assignee  can- 
not take  advantage  of  a  condition,  really  depends  upon  the  want  of  capacity 
for  transfer,  of  the  condition  itself.  But  after  breach,  the  condition  itself 
is  gone,  and  there  ariaea  in  its  stead,  whatever  may  be  its  terms,  in  the  case 
of  freehold  estates,  at  all  events  when  created  by  a  common  law  oonveyanca, 
a  right  or  title  of  entry,  which  is  as  little  capable  of  assignment  as  the 
condition,  although  the  obstacles  to  its  assignment  are  of  a  different  nature, 
arising  out  of  the  policy  of  the  common  law,  and  the  provisions  of  the 
statute  of  maintenance,  which  forbade  the  aale  or  transfer  of  all  claims  or 
demands  unsustained  by  possession,  and  resting  solely  in  entry  or  action, 
lit.  scot.  214,  Coke  Lit.  214,a.;  Jackaonv.  Todd,2  Catnes,  188;  Williams 
T,  Jackson,  5  Johnson,  489  ;  Jackson  v.  Demont,  9  id.  55 ;  Dame  v.  Win- 
gate,  12  New  Hampshire,  291 ;  Hanman  v.  Hanman,  4  Conn.  575 ;  Gibson 
V.  Shearer,  1  Murphy,  114. 

In  Pennsylrania,  and  in  some  of  the  other  states  of  the  Union,  the 
statutes  of  maintenance  are  not  in  force,  and  an  adverse  possession  Is  no 
obstacle  to  the  assignment  of  an  estate,  or  interest  in  land.  Stoever  v. 
Whitman,  8  Binney,  420;  Haddrick  v.  Wilmarth,  5  New  Hampshire,  181 ; 
Aldridge  v.  Kincaid,  2  Littell,  893.  But  it  does  not  necessarily  follow, 
that  the  right  to  enforce  the  forfeiture  of  a  condition,  is  equally  susceptible 
of  assignment.  The  right  to  enter  for  a  breach  of  conditioo,  is  a  bare  right 
or  remedy,  which  differs  essentially  from  the  right  to  olothe  the  title  to 
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had,  vith  posseauon,  by  expelling  b  diaseuor  or  intrnder,  for  Tbils 
the  li^t  of  property  and  right  of  posBeeaioD  belong  in  the  oqo  caHe  to  the 
person  who  estere,  tiiey  are  vetted  in  the  other,  in  him  on  vhom  the  entry 
H  made,  and  eontinne  in  foil  force,  Kltbongh  liable  to  be  defeated,  doro 
to  the  last  moment  before  that  at  which  the  grantor  enters;  Marwick  t. 
Andrew*,  25  Maine,  425. 

And  if  we  are  to  believe  with  Lord  Mansfield  in  Taylor  v.  Horde,  1 
BviTOw,  60,  that  even  where  a  diaaeixia  exists,  we  have  no  means  of 
leeognising  its  existence,  there  wonld  seem  to  be  no  anffioient  reason 
against  holding  that  title  attended  with  a  right  of  possession,  oonstitntes 
a  coDstmotiTe  legal  seisin,  snffioient  to  enable  the  statute  of  nses  to  ope> 
rata.  Here  is,  therefore,  some  oolonr  for  asaerting,  that  a  party  against 
whiHU  there  is  a  mere  adverse  posBeasion,  may,  where  the  statutes  of  main- 
tenance are  not  in  force,  convey  all  hia  rights  to  an  aaaignee.  And  many 
of  the  deeinons  teeat  sacb  a  oonveyanoe  as  valid  betneen  the  parties, 
and  only  Toid  as  against  those  in  the  actual  and  adverse  possesHion 
of  the  land  conveyed ;  Livingston  v.  Parsons,  2  Hill,  626 ;  Edward  v. 
Boya,  11  Vermont,  47S.  Bnt  this  reasoning  does  not  apply  in  the  case  of 
the  breach  of  a  condition,  even  in  absolute  defeasance  of  a  freehold  estate. 
For  unless  the  condition  can  be  construed  as  a  limitaUon,  not  merely 
does  the  possession  of  the  tenant  of  the  estate,  continue  after  breach 
and  before  entry,  but  it  ooutinuos  with  all  its  incidents;  with  the 
right  of  possession,  and  the  right  of  property.  Of  course,  no  portion 
of  these  rights  can  be  at  the  same  time  in  the  grantor.  This  is  evident, 
because  he  can  bring  no  aotion,  requiring  a  right  of  possession  or  a  right 
f^  property  for  its  support,  having  neither  a  writ  of  right  nor  a  writ  of  en^. 
Coke  Lit  214,  b.  240,  a. ;  Chalker  v.  Cbalker,  1  Conn.  92.  From  this 
abaeoce  of  all  right  to  the  estate,  on  the  part  of  the  grantor  before  entry,  it 
happened  that  a  descent  cast  did  not  toll  his  power  to  enter;  since,  if  it 
had,  as  be  could  bring  no  action,  he  would  have  lost  all  remedy.  In  ffict, 
strictly  speaking,  the  grantor  had,  on  breach  of  the  condition,  a  title  of 
entry,  but  no  right  of  entry,  nor  title  to  tbe  estate ;  Lit.  sect.  391,  S92 ; 
Coke  Ut  240,  a. ;  Gilbert  on  Tenures,  26.  Thug  it  was  decided  in  Ban- 
gor T.  Warren,  84  Maine,  S22,  that  a.  statute  authorizing  a  levy  on  all 
rights  of  entry  vested  in  the  debtor,  did  not  bring  the  right  to  enter  for  a 
Iffeach  of  oondition  within  the  reach  of  an  execution ;  while  a  similar 
decision  was  made  in  Hunt  v.  Bishop,  8  Exchequer,  67,  under  a  statute 
providing  that  rights  of  entry  might  be  transferred  or  assigned  by  deed. 

It  was  therefore  questionable  even  in  Pennsylvania,  until  recently, 
whether  the  title  of  entry  which  aeomes  upon  the  breach  of  a  oondition, 
unattended  either  by  the  right  of  property  or  possession,  could  be  asugned 
or  tnnsferred  to  a  third  person,  and  perhaps  still  more  donbtfhl  whether 
the  condition  itself  was  susoep^ble  of  assignment  before  it  was  broken. 
Thus  in  Hamilton  v.  Elliott,  5  S.  &  R.  375,  886,  Gibson,  J.,  said,  that 
none  bnt  the  feoffor  and  bis  heirs  could  enter  for  breach  of  condition,  and 
that  if  they  did  not,  no  entry  could  be  mado  by  an  assignee.  But  it  was 
held  in  the  .recent  ease  of  McKissiok  v.  Pickle,  4  Harris,  140,  that  the 
nla  which  forbade  the  transfer  of  conditions,  had  its  ori^n  in  reasons  of 
policy  which  were  no  longer  applicable,  and  that  the  mle  itself  had  ceased 
with  the  cessation  of  its  reason.  In  tiiis  instance,  however,  the  oondition 
VouL— 8 
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wu  reserred  to  tlie  gnntor,  hia  heira  and  aamgaa,  hj  the  tenns  at  th* 
deed,  and  the  Court  intimated  an  opinion,  that  their  decision  might  have 
been  different  had  the  reserration  b«en  solelj  to  him  and  his  hein. 

The  doctrine  that  a  condition  uncoupled  with  words  of  limitation,  cannot 
be  taken  advantage  of,  save  by  the  grantor  or  hie  heirs,  reqnireH  to  be 
received  with  a  certain  degree  of  qualification,  arising  out  of  the  principles 
of  eqoit;.  Under  those  principles,  a  condition  intended  for  the  benefit  of 
a  third  person,  will  often  be  regarded  as  a  tmst,  and  be  enforced  in  his 
favour,  as  a  oharge  upon  the  land,  or  npou  the  person  holding  the  land  to 
which  it  ia  attached.  Thus,  in  many  cases  what  once  was  held,  perhaps 
even  in  equity,  a  mere  condition,  will  now  be  there  viewed  as  a  trust,  or 
power  coupled  with  a  trust;  as  in  the  case  cited  by  Littleton,  sec.  383, 
where  lands  were  devised  to  an  executor  to  be  sold,  and  the  proceeds  distri- 
boted  for  the  good  of  the  testator's  soul,  and  on  neglect  to  Bell,  and  an 
assize  of  novel  disseisin  brought  by  the  heir,  judgment  was  rendered  in  his 
favour,  as  for  breach  of  a  oonditioo  in  law.  Here,  according  to  Coke,  ths 
profits  taken  before  sole,  were  not  assets  in  the  hands  of  the  executor  for 
the  payment  of  debts,  although  such  payment  was  the  principal  object  of 
the  devise;  Coke  lit.  236,  a.  In  equity,  at  the  present  day,  il  not  then,  a 
devise,  even  with  express  words  of  condition,  for  the  payment  of  debts, 
would  be  treated  as  raising  a  trust  for  creditors,  and  as  maldng  the  execntOT 
aooonntable  as  trustee,  for  whatever  he  received  from  the  land.  And  in 
Haydyn  v.  Houghton,  5  Pick.  628;  and  Brigham  v.  Shattnck,  6  Id.  306, 
the  residuary  devisees,  and  not  the  heir,  were  held  entitled  to  take  advan- 
tage  of  the  breach  of  a  condition  in  a  will,  on  the  ground  that  efieot  should 
be  (pven  to  the  meaning  of  the  testator,  by  oonstruing  the  condition,  as  a  con- 
ditional limitation.  At  the  same  time,  it  does  not  appear,  that  this  equit- 
able right  in  the  parties  for  whose  benefit  a  condition  u  designed,  affects 
the  right  of  the  heir  to  enter  for  condition  broken,  where  a  condition 
undoubtedly  exiBts,  or  would  justify  a  court  of  common  law  in  refusing 
him  the  exercise  of  that  right;  although  after  he  bad  availed  himself  of 
it,  equity  would  no  doubt  follow  him  up,  and  affect  him  with  the  trust. 
Downer  v.  Downer,  9  Watts,  60 ;  Wheeler  v.  Walker,  2  Conn.  201.  In 
the  case  of  Jackson  v.  Topping,  I  Wend.  388,  where  a  father  had  conveyed 
lands  to  a  son,  upon  condition  to  maint^n  him  for  life,  and  to  pay  his 
debts,  an  ejectment  by  another  son  for  condition  broken,  was  supported, 
although  the  breach  averred  was  the  non-payment  of  a  debt  not  presented 
for  discharge,  till  after  the  decease  of  the  father.  So  &r  as  the  condition 
then  subsisted,  it  would  seem  to  hare  been  solely  for  the  benefit  of  the 
credit<us  of  the  &ther,  and  although  gone  in  law  by  the  breach  and  entry, 
would  probably  have  been  enforced  in  equity,  as  a  trust  against  the  heir, 
notwithstanding  bis  recovery  in  the  ejectment.  It  was,  however,  held  in  this 
case,  as  it  has  been  in  many  others,  that  the  right  of  entry  for  a  condition 
broken,  vests  in  all  the  parties  entitled  by  descent  under  the  statute  law,  and 
notsolely  in  the  heir  at  common  law;  andthe  same  point  was  decided  in 
Bowen  v.  Bowen,  18  Conn.  635;  Wheeler  v.  Walker,  2  Id.  196;  and 
Marwick  v.  Andrews,  25  Maine,  625. 

Where  land  was  devised  to  A.  for  life,  reminder  to  B,  in  fee,  upon  con- 
dition that  if  the  rents  and  profits  were  not  sufficient  during  the  lifa  of  A. 
for  his  support,  B.  should  supply  the  deficiency,  the  Supreme  Court  of  Massa^ 
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daaetta  very  recently  decided,  that  the  icmMiider  deviaed  to  B.,  wu  Dot 
iSeded  with  any  tniat  in  favoiir  of  A.  He  had  refused  the  devise  of  the 
imudnder,  which  wu  conseqaentl;  held  to  hsTe  desceDded  to  the  heira  of 
the  testator,  unencumbeTed  bj  the  ooDdition ;  but  the  oourt  were  of  opinion, 
that  had  it  been  accepted,  the  right  to  enjoy  it  for  condition  broken,  would 
eqoallj  hare  remained  with  the  heirs,  and  woald  have  given  no  claim,  even 
in  equity,  to  the  party  in  whoee  favour  the  condition  was  created  ;  Temple 
T.  Nelson,  4  Metcalf,  586.  Had  express  words  of  trnst  for  th^  support  of 
A.  beea  attached  to  the  deviee  of  the  inheritance  in  remainder  to  B.,  snch 
troat  would  certainly  have  been  enforced  in  favour  of  A.'b  estate  on  his 
death,  and  perhaps  bj  a  sale  during  his  life. 

The  estate  in  remainder  conveyed  in  this  case  by  the  devise,  vested 
immediately  in  interest,  upon  the  death  of  the  devisor,  and  therefore  the 
condition  would  seem  to  have  been  gubaequeot,  although  necessarily  to  bo 
performed  or  broken,  before  the  devisee  could  acquire  the  nght  of  posses- 
lion.  On  breach  before  poBBessiou  taken,  whether  before  or  after  the 
death  of  the  tenant  for  life,  the  remainder  to  which  the  condition  was 
attached  might,  however,  have  been  avoided  hjaclum  on  the  land,  made  by 
the  heir-at-law.     Cok.  Lit  218,  a. ;  Browning  v.  Beaton,  Plowden,  ISS. 

H. 


•SPENCER'S    CASE.  [*22] 


PASCH.  25  ELIZ.— IN  THE  KING'S  BENCH. 
[aiPOBTBD,  5  oocB,  16.] 


Spehceb  and  hia  wife  (a)  brought  an  action  of  covenant  agunst  Claik, 
asdgaee  to  J.  assignee  to  S.,  and  the  case  was  such :  Spencer  and  his  wife 
by  deed  indented  demised  a  house  and  certain  land  (in  the  right  of  the  wife) 
to  S.  for  term  of  twenty-one  years,  by  which  indenture  8.  covenanted  for 
htm,  bis  executors,  and  administrators,  with  the  plaintiffs,  that  he,  his 
executors,  adminiatratoTe  or  asaigna,  would  build  a  brick  wall  upon  part  of 
the  land  demised,  &c.  S.  assigned  over  his  term  to  J.,  and  J.  to  the 
defendant ;  and  for  not  making  of  the  brick  wall  the  plaintiff  brought  the 
action  of  covenant  against  the  defendant  as  assignee ;  and  after  many  arga- 
meuts  at  the  bar,  the  ease  was  excellently  argned  and  debated  by  the 
jnstices  at  the  bench :  and  in  this  case  these  points  were  unanimously 
resolved  hy  Sir  Christopher  Wray,  Chief  Justice,  Sir  Thomas  Qawdy,  and 
Ae  whole  oonrt.  And  many  differences  taken  and  agreed  concerning 
expreas  covenants,  and  coTenants  in  -law,  and  which  of  them  wonld  ran 
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viUi  the  land,  and  which  of  them  are  oollateral,  and  do  not  go  vith  the 
land,  and  where  tha  assignee  shall  be  bonnd  withont  naming  him,  and 
where  not,  and  where  he  shall  not  be  bound,  althongh  he  be  expressly 
named,  and  where  not.(&) 

1.  When  tha  oorenant  extends  to  a  thing  in  esse,  parcel  of  the  demise, 
die  thing  to  be  done  by  force  of  the  covenant  Is  qwodammodo  annexed  and 
appurtenant  to  the  thing  demised,  and  shall  go  with  the  land,  and  shall 
bind  the  asmgnee,(c)  althongh  he  be  not  bonnd  by  express  words:  hut 
.  when  the  oorenant  extends  to  a  thing  which  is  not  in  *being  at  the 


[^3] 


time  of  the  demise  made,  it  cannot  be  appnrtenant  or  annexed  to  the 


thing  which  hath  no  being :  as  if  the  leasee  covenants  to  repur  the  booses 
demised  to  him  during  the  term,  that  is  parcel  of  the  contract,  and  extends 
to  the  snpport  of  the  thing  demised,  and  therefore  is  gvodammodo  snnexed 
appnrtenant  to  honses,  and  shall  bind  the  assignee  slthongh  he  be  not 
bonnd  expressly  by  the  corenant;  bnt  in  the  case  at  bar,  the  covenant 
oonoema  a  thing  which  was  not  in  ease  at  the  time  of  the  demise  made,  (eT) 
bnt  to  be  newly  bnilt  after,  and  therefore  shall  bind  the  covenantor,  bis  ex- 
eontora,  or  adminiatratora,  and  not  the  assignee,  for  the  law  nil)  not  annex 
tha  covenant  to  a  thing  which  hath  no  being. 

2.  It  was  resolved  that  in  this  case,  if  the  lessee  had  covenanted  for  Mm 
tmd  hit  (e)  amgTu,  that  they  would  make  a  new  wall  npou  some  part  of  the 
thing  Remised,  that  forasmuch  as  it  is  to  be  done  upon  the  land  demised, 
that  it  shonld  bind  the  assignee;  for  althongh  the  covenant  doth  extend  to 
a  thing  to  be  newly  made,  yet  is  to  be  made  npon  the  thing  demised,  and 
the  assignee  is  tA  take  the  benefit  of  it,  and  therefore  shall  bind  the  assignee 
£y  expreu  viordi.  So  on  the  other  side  if  a  warranty  be  made  to  one,  bia 
heirs  and  assigns,  by  express  words,  the  assignee  shall  take  benefit  of  it, 
and  shall  have  a  If)  Warrantia  Chatiee,  F.  N.  B.  135,  &  9  E.  2;  Qarr*  da 
Chartcra,  80,  86  E.  3 ;  Garr,  I,  4  H.  8 ;  Dyer  1.  But  althongh  the  cove- 
nant be  for  him  and  his  assigns,  yet  if  the  thing  to  be  done  he  mtrdy  eoSale- 
ral  to  the  land,  and  doth  not  touch  or  ooncern  tbe  thing  demised  in  any 
sort,  there  asrignee  shall  not  be  charged.  As  if  the  lessee  covenanta  for 
him  and  his  assigns  to  bnild  a  house  npm  the  land  of  the  lessor,  which  is 
no  parcel  of  the  demise,  or  to  pay  any  collateral  anm  to  tbe  lessor,  or  to  a 
Btranger,  it  shall  not  bind  the  assignee,  because  it  is  mece'y  collateral,  and 
in  no  manner  touches  or  concerns  the  thing  that  was  demised,  or  that  is 
assigned  over;  and  therefore  iu  suoh  ease  the  assignee  of  the  thing  demised 
cannot  be  eharged  with  it,  no  more  than  any  other  Btranger. 

3.  It  was  resolved,  if  a  man  leasee  {g)  sheep  or  other  stock  of  cattle,  or 
any  other  personal  goods  for  any  time,  and  the  lessee  covenants  for  him 
and  his  assigns  at  the  end  of  the  time  to  deliver  the  like  cattle  or  goods  as 
r*9ii  S*^  ^^  ^^^  "things  letten  were,  or  such  price  for  them;  and  tho 
''      -I  lessee  assigns  Ihesheepover,  this  covenant  shallnot  bind  the  assignee, 

EHoor,  IGS. 
Hddt,  27,  SSg.    Cm.  Ell.  467,  5G2,  G5S.    1  Rol.  S21,  622.    Postea,  24.    1 
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&r  it  is  bat  a  personal  contract,  and  vanta  sacb^A)  priTity  ai  ia  between 
tlie  lesBor  and  lessee  and  his  assigns  of  the  land  in  lespeet  of  tbe  reversion. 
Bnt  in  the  case  of  a  lease  of  personal  goods,  there  is  not  any  piivity,  nor 
uj  reTerBioD,(i)  bnt  merely  a  thing  in  action  in  the  personalty,  which  can- 
not bind  any  but  the  covenantor,  fA;)  bis  executors,  or  administrators,  who 
npresent  him.  The  same  law,  if  a  man  demise  a  bonse  and  land  for 
jeais,  with  a  stocfc  or  snni  of  money,  rendering  rent,-)'  and  tbe  lessee  cove- 
BaotB  for  him,  his  executors,  administrators  and  assigns,  to  deliver  tbe 
stock  or  snm  of  money  at  the  end  of  tbe  term,  yet  the  asugnee  shall  not 
be  charged  with  this  covenant;  for  altbongh  the  rent  reserved  was  in- 
creased in  respect  of  the  atock  or  sum,  yet  tbe  rent  did  not  lesne  ont  of  the  . 
stock  or  sam,(f)  but  out  of  the  land  only ;  and  therefore  as  to  the  stock  or 
sum  the  covenant  is  personal,  and  shall  bind  tbe  covenantor,  bis  ezecnton 
and  administrators,  and  not  his  assignee.  And  it  is  not  certain  that  tbe 
atock  or  snm  will  come  to  the  assignee's  hands,  for  it  may  be  wasted,  or 
otherwise  consnmed  or  destroyed  by  the  lessee,  and  therefore  the  law  can- 
not determine,  at  tbe  time  of  the  lease  made,  that  such  covenant  shall  bind 
the  assignee. 

4.  It  was  resolved,  that  if  a  man  makesafeoSinent  by  this  word  Tm)  dedi, 
wbich  implies  a  warranty,  the  assignee  of  tbe  feo&e  shall  not  vouch  }  but 
if  a  man  makes  a  lease  for  years  by  this  word  concesn(n)  or  demiti,  which 
Implies  a  covenant,  if  the  assignee  of  the  lessee  be  evicted,  be  shall  have  a 
writ  of  Covenant :  tor  tbe  lessee  and  his  assignee  bath  tbe  yearly  profits  at 
the  laud,  which  shall  grow  by  his  labour  and  industry,  for  an  annual  rent ; . 
and  therefore  it  is  reasonable,  when  he  hath  applied  bis  labour,  and  em- 
ployed bis  cost  upon  the  land,  and  be  evicted  (whereby  he  loses  all),  that 
be  shall  take  such  benefit  of  tbe  demise  aud  grant,  as  the  first  lessee  might, 
aod  tbe  lessor  bath  no  other  prejudice  than  what  his  especial  contract  with 
the  first  lessee  hatb  bonnd  him  to. 

6.  Tenant  by  the  ooartesy,  or  any  other  who  comes  tn  in  the  pott, 
•hall  not  Touch  (which  is  in  lieu  of  an  action).  But  if(o)  award  be 
granted  by  deed  to  a  woman  who  takes  husband,  and  the  woman  dies, 
the  bnsband  shall  vooch  by  *force  of  this  word  grant  altbongh  be  ntnE-i 
eomea  to  it  by  act  in  law.  So  if  a  man  demises  or  grants  land  to  a  ^  J 
woman  for  years,  and  tbe  lessor  covenants  with  the  lessee  to  repair  the 
houses  during  tbe  term,  ihs  woman  marries  and  dies,  the  bnsband  shall 
have  an  action  of  oovenant  as  well  on  the  oovenant  in  law  on  these  words 
(demise  or  gtaut)  as  on  the  express  oovenant  The  same  law  is  of  tenant 
by  statute-merchant  or  statute-staple  or  eUgit  of  a  term,  and  he  to  whom  a 
Imbb  for  years  is  sold,  by  force  of  an  execution  shall  have  an  action  cX 
covenant  in  such  case  as  a  thing  annexed  to  the  land,  although  they  come 
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to  the  tena  b;  not  io  law ;  u  if  a  man  grant  to  leuee  for  jwn,  that  h« 
shall  hare  eo  manj  e8tovers(j>)  u  vill  serre  to  repair  his  house,  or  as  he 
shall  bnm  in  his  house,  or  the  like,  dnring  the  term,  it  is  as  appiirtenant 
to  the  land,  uid  shall  go  with  it  as  a  thing  appnrt«nant,  into  whose  hands 
soever  it  shall  come. 

6.  If  lessee  for  years  oovenants  to  repair  the  honees  daring  the  tena,{q) 
it  shall  bind  all  others  as  a  thing  which  is  appurtenant,  and  goeth  with  the 
land  in  whose  hands  soever  the  term  shall  cotne,  as  well  those  who  corns  to 
it  by  act  of  law,  as  by  the  act  of  the  party,  for  all  is  one  bsTing  regard  to 
^e  lessor.  And  if  the  law  should  not  be  sncb,  great  prejudice  might  accrue 
to  him ;  and  reason  requires  that  they,  who  ahall  take  benefit  of  such  oove- 
nant  when  the  lessor  makes  it  with  the  lease,  abonld  on  tbe  other  side,  be 
bound  by  the  like  oovenants  when  the  lessee  makes  it  with  the  lessor. 

7.  It  was  resolved,  that  the  aB3ignee(r)  of  the  assignee  ehonld  have  an 
action  of  covenant.  So  of  the  executors  of  the  assignee  of  the  assignee ;  so 
of  the  assignee  of  the  executors  or  administratora  of  every  assignee,  for  all 
are  comprised  within  this  word  (oss^eu),  for  the  same  right  which  was 
in  the  testator,  or  intestate,  shall  go  to  his  executors  orsdministrators;  as  if 
■  man  makes  a  warranty  to  one,  his  heirs  and  assigns,  the  assignee(i)  of  the 
assignee  shall  vonoh,  and  so  shall  the  heirs  of  the  assignee;  tbe  same  law 
of  tbe  assignee  of  the  burs  of  the  feoffee,  and  of  every  assignee.  So  every 
one  of  them  shall  have  a  writ  of  Warrantia  Chartse,  Vide  14  E.  S,  Oarr. 
88;  88  B.  8,  21;  36  B.  8,  Garr.  1;  13  B.  1,  Garr.  93;  19  E.  2,  Garr. 
85,  &c.  For  tbe  same  rights,  which  was  in  the  ancestor,  shall  descend 
r*SR  1  *^  ^*  ^^^  ^°  ^'^'^  ""^  without  express  words  of  tbe  heirs  of  the 
>■       ^  asugnees. 

Observe,  reader,  your  old  books,  for  they  are  the  fountuni  out  of  wbtoh 
these  resolutions  issue;  but  perhaps  by  these  differences  the  fountuns  them- 
selves will  be  made  more  clear  and  profitable  to  those  who  will  make  use  of 
them.  For  ezamplert),  in  42  B.  3,  3,  the  case  is;  grandfather,  &ther,  and 
two  sons.  The  grandfather  was  seised  of  tbe  manor  of  D.,  whereof  a  chapel 
was  parcel;  a  prior,  with  the  assent  of  bis  covenant,  by  deed  covenanted  for 
him  and  bis  snooessors,  with  the  grandfather  and  his  heirs,  that  he  and  bis 
COnventwouIdsingalltheweek  in  his  chapel,  parcel  of  the  said  manor,  for  the 
lords  of  ^e  said  manor  and  bis  serTants,  &o.  The  grandfather  did  enfeoff  one 
of  the  manor  in  fee,  who  gave  it  tbe  younger  son  and  his  wife  in  tail;  and 
it  was  adjndged,  that  tbe  tenants  in  tail  a8(u)  terre-tenants  (for  tbe  elder 
brother  was  heir),  should  have  an  action  of  covenant  against  the  prior,  for  the 
covenant  is  to  do  a  thing  which  is  annexed  to  the  chapel,  which  is  within 
the  manor,  and  so  annexed  to  the  manor,  as  it  is  there  said.  And  Fincbden 
related,  that  be  had  seen  it  adjudged,  that  two^e)  ooparoeaers  made  partition 
of  land,  and  one  did  covenant  with  the  other  to  acquit  him  of  snit,  which 

fp)  6  Co.  24,  b.  F.  H.  B.  181,  n. 

(g\  6  Co.  10,  a.  b.  6  Co.  24,  b.  Cr.  Jae.  240,  SOB,  639.  I  Jones,  22S.  Cr.  EL 
8T8.    1  Bid.  167. 

(r)  1  Boll.  G21.    ]  BoU.  Sep.  81,  82.     2  Bnlst  281.     Oven,  161,  162. 

(()  Cr.  El.  684.    Co.  Utt.  SS4.  b. 

(l)  Co.  Lit  884,  a.     1  Rol.  620,  621.     Br.  CoTSnant,  6.    SUthem  Covenant,  8. 

(u)  Co.  Lit.  886,  a.    8  Co.  14fl,  a. 

(>j  1  BoU.  £21.  Co.  LiL  884,  b.  866,  a.  42  £.  8,  8  b.  Br.  Covenant,  6.  1  BolL 
Bop.  81. 
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WIS  doe,  and  thitt  ooparcener  to  vhom  the  (wrenant  wu  nude  did  alien, 
and  tbe  saU  was  airear;  and  the  feoffee  broaght  a  writ  of  ooTenant  against 
tba  coparcener  to  aoqnit  him  of  the  Emit;  and  the  mit  was  maintaiaable, 
notwithstanding  he  was  a  stninger  to  the  covenaDt,  beoause  the  acquittal 
fell  apon  the  land;  bnt  if  such  coTeoant  were  made  to  s>7  divine  serriae  in 
the(iD)  chapel  of  another,  there  the  assignee  shall  not  have  an  action  of  oove- 
Dint,  for  the  covenant  in  sneh  case  cannot  he  annexed  to  the  chapel,  becanse 
the  chapel  doth  not  belong  to  the  covenantee,  as  it  is  adjudged  in(3')  2  R. 
4,  6,  b.  But  there  it  is  agreed,  that  if  the  covenant  had  been  vith  the 
lord  of  the  manor  of  D.  and  his  heirs,  lords  of  the  manor  of  D.,  and  inhabi- 
tants therein,  the  covenant  shall  be  annexed  to  the  manor,  and  there  the 
terre-tenant  sbaU  have  the  action  of  covenant  witboat  privity  of  blood. 
Tide  29  E.  8,  48,  and  80  E.  3, 14.  Simpkin  Simeon's  ca8e,(f )  where  the 
ease  was,  that  the  Ladj  Bardolf,  by  deed,  granted  a  ward  to  a  woman  who 
married  Simpkin  Simeon,  against  whom  the  queen  brought  a  *writ  r^7i 
of  right  of  award,  and  they  vonched  the  Lady  Bardolf,  and  after-  '^  ^ 
wards  the  wife  died,  by  which  the  ohatte1(z)  real  survived  to  the  husband, 
(and  resolved  that  the  writ  should  not  abate),  the  vonohee  appeared  and 
pud,  what  have  yon.  to  bind  me  to  a  warranty  7  The  hnsband  showed,  how 
that  the  lady  granted  to  his  wife,  before  marriage,  the  said  ward;  the 
TOOcbee  demanded  judgment  for  two  oanses. 

1.  Because  no  word  of  wsrranty  was  in  the  deed;  as  to  that  it  was 
adjudged  that  this  word(a)  (ffrant),  in  this  esse  of  grant  of  a  ward  (being 
a  chattel  real),  did  import  in  itself  a  warranty. 

2.  Because  the  husband  was  not  asdguee  to  the  wife,  nor  privy.  Afl  to 
Ant  it  was  adjudged,  that  he  should  vouch,  for  this  warranty  implied  in 
this  word  ^grani^,  is  in  case  of  a  chattel  real  so  annexed  to  the  land,  that 
the  hnsband  who  comes  to  it  by  act  in  law,  snd  not  as  assignee,  should  take 
benefit  of  it.  But  it  was  resolved  by  Wray,  Chief  Justice,  and  the  whole 
court,  that  this  word  /coneemi  or  daniti),  in  case  of  (&)  freehold  or  inheritance, 
doth  not  import  any  warranty;  11  H.  6,  45,  ace'.  Vide  6  H.  4;  12H.4,5; 
1  H.  6,  2;  25  H.  8;  Covenant,  Br.  82j  28  H.  8;  Dyer,  28;  48  E.  8,  22; 
F.  N.  B.  145 ;  C.  146  &  181 ;  9  Elis.  Dyer,  257;  26  H.  8,  8 ;  6  H.  7, 
18;  32  H.  6,  82;  22  H.  6,  51;  18  H.  8;  Covenant  80;  Old  N.  B.  Core- 
nant,  46  H.  3,  4;  88  E.  8,  24.  See  the  sUtnte  of  (e)  82 ;  H.  8,  Cap.  84 . 
which  act  was  resolved  to  extend  to  covenants  which  touch  or  oonoem  the 
thing  demised,  and  not  to  collateral  covenants. 


This  is  the  leading  case  referred  to  upon  every  qnestion  whether  a  particular 
covenant  does  or  does  not  run  with  particnlar  lands,  or  a  particohu'  reversion. 

(■>)  1  Roll.  621. 

(i)  Co.  Ul  886,  a.    Fiti  Coressct,  IS.    Br.  Covenant,  17.    f.  K.  B.  ISl,  a. 

(t)  Co.  lit  884, 1.  2  EoIL  TiS,  744,  8  Bnlsk  166.  Hob.  47.  1  BoL  Kep.  61. 
Cr.  Kl.  4S6. 

(i)  I  Bel.  846.    Co.  UL  861,  a.  (a)  Co.  Lit.  884,  a.  101,  b. 

m  Co.  LiL  884,  a. 

Ic)  83  H.  8  0.  84.  Moor,  169.  Cr.  Jae.  628.  S  Bolst.  281,  382,  288.  1  Sand, 
m,  289.  Cr.  Car.  26,  Hi.  1  Anders.  82.  2  Jonei,  162.  Owan,  162.  Stile. 
U6,I17.    Co.  Lit.  216,  a. 
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A  covwant  ii  aaii  to  rnn  with  lud,  when  either  the  UftbQit;  to  perform  it,  or 
iita  right  to  take  advantage  of  it,  paeseB  to  the  wsignee  of  that  land,  A  cove* 
uimt  is  said  to  roa  with  the  reversion,  when  either  the  liability  to  perConn  it,  or 
the  right  to  take  advantage  of  it,  passes  to  the  assignee  of  that  revenion. 

Questions  upon  this  branch  of  the  law  generally  arise  between  the  lessor  of 
lands  or  his  assignee,  and  the  lessee  thereof  or  his  assignee;  and  we  will, 
therefore,  briefly  consider  the  subject  with  reference  to  persons  holding  those 
characters,  before  inquiring  intoitwith  reference  to  persons  not  occupying  those 
relations  to  each  other. 

An  opinion  has  sometimes  been  intimated  that  there  were,  even  at  common 
law,  some  covenants  which  ran  with  the  reversion.  The  authorities,  however, 
seem  to  preponderate  in  favor  of  the  doctrine  of  Seijeant  Williams,  who,  in 
Thursby  v.  Plant,  1  Wms.  Saund.  240,  *n.  3,  says  that  "the  better 
opinion  seems  to  be,  that  the  assignee  of  the  reversion  could  not  bring  an  I-  ^ 
action  of  covenant  at  common  law."  And  the  cases  will  be  best  reconciled, 
and  the  whole  snbject  rendered  far  more  iatelligible,  if  we  adopt  the  view  taken 
by  the  learned  and  eminent  personages  who  have  since  edited  that  work,  vol.  1, 
2W,  a.  n.  0.  via.  "  that  eomtnon  lav  ermtiMnff  ran  vrUh  the  land,  but  itol  vnih  lA« 
mtrtion.  Therefore  the  assignee  of  the  lessee  was  held  to  bo  liable  in  covenant 
and  to  t>e  entitled  to  bring  covenant,  but  the  assignee  of  the  lessor  was  not." 

Sach  being  the  state  of  the  coumon  law,  st.  32  H.  B,  cap.  34,  after  reciting 
among  other  things,  "that  by  the  common  law  no  stranger  to  any  covenant 
oonld  take  advantage  thereof)  bnt  only  each  as  were  parties  or  privies  there- 
unto," proceeded  to  enact  "that  all  persons  and  bodies  poli^  their  heir^ 
snccessors  and  assigns,  having  any  gift  or  grant  of  the  king  of  any  lands  or 
other  hereditaments,  or  of  my  reversion  in  the  same,  which  belonged  to  any  of 
the  monasteries,  Ac,  dissolved,  or  by  any  other  means  come  to  the  king's  hands, 
since  the  4th  day  of  February,  1&35,  or  which  at  any  time  before  the  passing  of 
tliis  act  belonged  to  any  other  person,  and  after  came  to  the  hands  of  the  lung> 
and  all  other  persons  being  grantees  or  assignees  to  or  by  tbe  king,  or  to  or  by 
any  other  persons  than  the  king,  and  their  heirs,  executors,  successors,  and 
assigns,  shall  have  like  advantages  against  the  lessees,  their  executors,  adminis- 
trators, and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing  waste  or 
other  forfeiture,  and,  by  action  only,  for  not  performing  other  conditions,  cove- 
nants, or  agreements  expressed  in  the  indentures  of  leases  and  grants  against 
the  said  lessees  and  grantees,  their  executors,  administrators,  and  assignees,  aa 
the  said  lessors  and  grantors,  their  heirs,  or  successors,  might  have  had." 

Section  2  enacted,  "  that  all  lessees  and  grantees  of  lands,  or  other  heredita- 
ments, for  terms  of  years,  life  or  live^  their  executors,  administrators,  or  assigns, 
shall  have  like  action  and  remedy  against  all  persons  and  bodies  politic,  their 
heirs,  successors,  and  assigns,  having  any  gift  or  grant  of  the  king,  or  of  any 
other  persons,  of  the  reversion  of  the  said  knds  and  hereditaments  so  letten,  or 
&ny  parcel  thereof,  for  any  condition  or  covenant  expressed  in  the  indentures  of 
their  leases,  as  the  same  lessees  might  have  had  against  the  said  lessors  and 
grantors,  their  heirs  and  successors." 

[Leases  not  under  seal  are  not  within  the  meaning  of  this  statute.  Brydges 
7.  Lewis,  3  Q.  B.  603 ;  Standen  v.  Christmas,  10  l^.  B.  135.] 

Although  the  words  of  this  act  are  very  general,  and  ti^eu  literally  would 
comprehend  every  covenant  expressed  in  the  lease ;  yet  it  is  settled,  as  we  aro 
informed  in  the  principal  case  ad  Jinem  that  it  extends  only  to  eoeenanU  which 
t»tich  and  concern  the  ihing  demited,  and  not  to  collalerai  covaianti.  See  also 
Webb  T.  Bussel,  3  T.  B.  402 ;  1  Inst.  215,  b. ;  Shepp.  Touch.  IT6.  It  is  alsi 
settled,  that  an  assignee  of  part  of  the  reversion,  e.  g.  for  yean,  is  an  assignee 
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vhlim  the  meaning  of  tlw  act,  1  Inst  215.  a.  Kidirelly  t.  Bnikl,  Flowd.  72 ; 
[Wright  y.  Bnrroiighes,  4  Dowl.  t  L.  438;]  and  ao  also  is  the  ascrignee  (rf 
the  T«TeTsion  in  part  of  the  land,  as  far  as  covenajita  are  coDcemed,  Tw^am  v. 
Fickaid,  2  B.  &  A.  lOS ;  [Simpson  t.  Clayton,  4  N.  0.  758,  780 ;  6  Scott,  469, 
8.  C]  ;  tbongli  lie  is  not  so  far  tbe  pnrpoee  of  availing  himself  of  conditiona, 
for  they  cannot  be  apportioned  bj  tbe  act  of  the  partj ;  see  Dnmpor'H  case, 
ante,  and  the  notes  thereto;  and  see  Doe  d.  B.  de  Rutien  v.  Iiewis,  5  A.  &  E. 
277.  {So  18  the  assignee  of  tbe  term  in  part  of  the  land.  Palmer  v,  Edwaide, 
Dong.  121 ;  and  see  Twynam  t.  Pickard,  the  judgments,  2  Wms.  8aand.  IBl  d.] 
A  grantee  tit  the  reversion  in  copjhold  lands  is  an  assignee  within  the  meaning 
of  the  sUtnte,  Glover  v.  Cope,  3  Lev.  326 ;  Stinner,  305,  S.  C. ;  Whitton  v. 
Pe««ock,  3  H;L  tc  K.  325 ;  and  where  lands  were  devised  to  A.  for  life,  remain- 
der  to  B.  for  Ufe,  with  power  to  A.  to  make  leases,  and  A.  made  a  lease  to  0. 
and  died  dnring  the  term  demised.it  waa  held  that  B.shonld  sue  npon  thecovft- 
nants.  Isherwood  v.  Oldknow,  3  M.  A  8.  382.  See  to  Bodgers  t.  Humphrey, 
4  A.  ft  E.  299.  "The  qnestion,"  said  Le  Blanc,  J.,  "is— A  the  ptamlif  an 
anifftiee/  He  is  tbe  person  next  in  the  remainder  to  the  peraoo  granting  tbe 
lease :  true,  he  is  not  assignee  of  the  lessor,  he  is  assignee  of  the  devisor.  But 
1  take  it  to  be  dear  that  the  leaee  most  be  considered  as  emanating  from  tbe 
peraoD  who  creates  the  power,  and  that  it  derives  ite  force  and  anthoritj  from 
him.  The  argument  is,  that  he  cannot  have  this  action  becaase  he  must  be 
aaaignee  of  the  person  of  the  lessor  or  grantcv.  Bnt  he  is  the  assignee  of  tbe 
person  who,  in  the  eye  of  the  law,  is  tbe  lessor:  because  the  person  empowering 
tbe  tenant  forliJii  togtsnt  theIeaae!S,in  the  eje  of  the  law,  *the  lessor.  ,„.-, 
The  doctrine  of  Lord  Coke  in  Whitlock's  case,  entitles  tbe  court  to  say  1."^  J 
upon  principle,  that  this  plaintiff  was  the  assignee  of  bim  who,  io  contemplatioil 
of  Uw,  was  the  lessor,  and  that  as  such,  he  is  entitled  to  this  action."  [It  seem^ 
ikat  a  tenant  from  year  to  year,  who  demises  by  indenture  for  a  term  of  yeara 
however  long,  has,  by  reason  of  the  possibiUty  of  his  estate  continuing  longer 
than  the  demised  term,  a  revenion  with  which  tbe  beneHt  of  the  covenimts  in 
the  indenture  may  pass  to  an  assignee  during  tbe  existence  of  the  tenancy  from 
year  to  year.    Ozley  v.  James,  13  M.  A  W.  209. 

Both  the  benefit  and  burden  of  covenants,  therefore,  now  run  with  the  rever- 
aion  from  aaignee  to  snignee,  in  the  same  manner  that  they  ran  at  common  law 
from  assignee  to  assignee  of  the  land.  In  order,  however,  that  the  covenants 
mifrht  coDlinne  available  for  the  benefit  of  the  reversioner,  it  was  held  to  be 
abadvtely  necessary  that  he  should  eontinne  to  be  seised  or  posseased  of  the 
same  rever«ioD  to  which  the  covenants  were  incident;  for,  if  it  happened  to  be 
merged  by  his  becoming  the  owner  of  some  other  reversion  in  tbe  same  land, 
the  covenante  were  altogether  gone.  Thus  in  Hoor,  94,  a  person  made  a  leaM 
for  100  years,  the  lessee  made  a  nnderiease  for  20  years,  rendering  rent,  with  a 
danse  t)T  le-entiy ;  anerwards  the  original  lessor  granted  tbe  reversion  in  tbe, 
and  the  grantee  purchased  the  reversion  of  the  term.  It  was  held  that  the 
grantee  should  not  have  either  the  rent  or  the  power  of  re-entry,  for  the  rever- 
tiCHi  of  the  term  to  which  tbey  were  incident  was  estingnisbed  io  the  reversion 
ia  fee;  Me  abo  Webb  r.  Bussell,  3  T.  B.  402,  3.  [Wooton  v.  Bteffenoni,  12 
H.  t  W.  132,  where  Parke,  B.,  puts  the  qnestion — If  tenants  in  common  de- 
mise their  undivided  interests,  and  there  is  a  joint  covenant  with  both,  will  that 
ran  np  with  the  reversion  T]  One  of  tbe  consequences  of  the  above  doctrine 
was,  that  when  lands  were  leased  with  a  stipulation  for  renewal,  and  the  lessee 
accepted  a  new  lease,  his  remedy  for  rent  and  on  the  covenants  contained  ia 
any  nnder-Iease  he  might  have  made  were  completely  gone,  since  the  reversioB 
vu  dtttn^ed  to  which  they  were  inddent    To  otiviate  these  evils,  st  4  Q.  2, 
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c.  28,  fl.  6,  enacted,  that  io  cue  any  teaie  sliftll  be  earrencIeTed,  in  order  to  be 
renewed,  the  new  lease  ehall  be  as  TsJid,  to  all  intents,  as  if  the  nnder-leaaes 
had  been  likewise  sairendered  before  the  taking  of  the  new  lease ;  and  that 
the  remedies  of  the  lessees  agsinat  their  under-tenants  shall  remain  unaltered, 
and  the  chief  landlord  shall  have  the  same  remedy  by  distress  and  entry  for  the 
rents  and  duties  reserved  .in  the  new  leMe,  so  far  as  the  same  exceed  not  the 
rents  sod  dutita  reserved  in  the  former  lease,  u  he  wonld  have  had  in  case  sncb 
former  lease  had  been  still  continned.  See  on  the  construction  of  this  latter 
provision.  Doe  d.  Palk  v.  Marchetti,  I  B.  &  Ad.  716.  Ifote  that  in  AJeyn,  39, 
it  is  said  that  a  covenant  is  not  a  dtdi/.  [The  loss  of  the  reversion  by  mtrger 
has  now,  however,  in  certain  cases,  ceased  to  operate  as  an  extinguishment  of 
the  rent  and  covenants,  st.  6  A  9  Yict.  c.  106,  sec.  0,  having  enacted  "that 
when  the  reversion  expectant  on  a  lease,  made  either  before  or  after  the  passlt^ 
of  this  act,  of  any  tenements  or  hereditaments,  of  any  tennre,  shall,  after  tha 
first  day  of  October,  one  thonsand  eight  hundred  and  forty  five,  be  surrendered 
or  merge,  the  estate  which  shall  for  the  time  being,  confer  as  against  the  tenant 
under  the  same  lease,  the  next  vested  right  to  the  same  tenements  or  beredita- 
meots,  shall,  to  the  extent  and  for  the  purpose  of  preserving  such  jncidentfl  Xa, 
and  obligations  on,  the  same  reversion,  as  bat  for  the  surrender  or  merger 
thereof  would  have  Bubsisted,  be  deemed  the  reversion  expectant  on  the  same 
lease."    See  the  previous  act,  now  repealed,  7  A  6  Tict,  c.  76,  s.  12.] 

Let  us  now  see  what  coTenants  have  been  decided  to  rtlatt  io,  or,  in  the 
words  of  the  text,  touch  and  conctm,  the  land,  in  such  a  way  that  their  benefit 
or  burden  is  capable  of  niuning  with  it.  On  this  subject  it  may  be  laid  down 
as  a  general  rule,  that  all  implied  covenants  ran  with  the  land.  Thus  it  was 
resolved  in  Spencer's  case,  4th  resolution,  "  that  if  a  man  makes  a  lease  for 
years  by  the  word  concetti,  or  demiii,  which  implies  a  covenant,  if  the  assignee 
of  the  lessee  be  evicted  he  shall  have  a  writ  of  covenant."  [Since  the  7th  & 
8th  Yict.  c.  76,  sec.  6,  6  A;  9  Yict.  c.  106,  sec.  4,  concetti  does  not  imply  a 
covenant.]  Whether  a  particular  exprett  covenant  sufficiently  "  tovehet  and 
eoneemt  the  thing  demited,"  to  be  capable  of  running  with  the  land,  is  not 
nnfreqnently  a  question  of  difficulty.  The  following,  however,  certainly  do  so. 
For  quiet  enjoyment,  Noke  v.  Awder,  Gro.  Eliz.  436;  Campbell  v.  Lewis,  3 
B.  &  A.  392.  Further  assurance,  Middlemore  v.  Gk>odale,  Cro.  Car.  503; 
Renewal,  Roe  v.  Hayley,  12  East.  464;  [Simpson  v,  Clayton,  4  N.  C.  758.] 
To  repair.  Dean  v.  Chapter  of  Windsor's  case,  0  Rep.  24,  and  the  principal  cate. 
[To  leave  possession  peaceably  to  the  lessor  and  bis  assigns,  or  to  leave  in 
good  repur.    Semble  Yin.  Abr.  Covenant,  K.  19 ;  but  see  per  Parke,  B.  Doe 

d.  Strode  v.  Seaton,  2  C.  M.  &  R.  730.]  To  discharge  the  lessor,  de  omnibtu 
onerihut  ordinariit  e(  extraordinariit.  Dean  and  Chapter  of  Windsor's  case,  6 
Sep.  25.  To  permit  the  lessor  to  have  free  passage  to  two  rooms  excepted  in 
the  demise.  Cole's  case,  1  Sal.  196,  reported  as  Bush  v.  Cales,  1  Show.  389 ; 
Garth.  232.  To  cultivate  the  lands  demised  in  a  particular  manner,  Gockson 
▼.  Cock,  Cro.  Jac.  125.  To  reside  on  the  premises,  [admitted  by  the  Court  in] 
Tatem  v.  Chaplin,  2  H.  Bl.  133.  [See  1  Rolls  Abr.  521({),  and  see  the  cases 
cited  in  the  note  to  Eiude  v.  Qray,  IM..  k  Gr.  208.]  Not  to  carry  on  a  par- 
ticular trade.  Mayor  of  Gongleton  v.  Pattison,  10  Bast.  136.  A  covenant  to 
keep  buildings  within  the  bills  of  mortality  insured  against  fire  was  in  Yeraon 
v.  Smith,  6  B.  &  A.  1,  held  to  run  with  the  land,  for  st.  14,  6.  3,  c.  78,  enables 
the  landlord  to  have  the  sum  insured  employed  in  reinstating  the  premises,  so 
that  the  covenant,  with  the  aid  of  the  statute,  amounts  to  a  covenant  to  repair. 
In  Yyvyan  v.  Arthur,  1  B.  ft  C.  415,  the  lessee  covenanted  to  grind  at  the 
lessor's  milt,  called  Tregamere  Mill,  all  each  com  as  should  grow  upon  the  close 
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Thii  coveDant  was,  in  m  action  brooght  b;  the  devisea  at  tJte  lessor 
agMUt  the  admioiBtratriz  of  tlio  *1eBseo,  held  to  ran  with  the  land,  at  pKo.-, 
*1\  erents  so  long  aa  the  mill  remained  the  property  of  tlie  reTeraioner.  ^  ' 
Id  Basterby  t.  Sampson,  9  B.  ft  C.  605,  and  6  Bing.  E44,  where  an  nndivided 
third  part  of  certain  mines  was  leased ;  and  the  leaae  contained  a  coTeuant  hj 
tbe  lesTCB  that  he  and  hi*  aitigiu  should  bnild  a  new  stnelting  mill,  and  keep 
it  in  order  for  working  the  mines ;  this  coTenant  was  held,  first  b;  the  King's 
Bench,  and  afterwards  in  the  Exchequer  Chamber,  to  ran  with  the  laode.  [In 
Hemmingway  t.  Fernandes,  13  Sim.  228,  A.,  agreed  to  make  a  lease  of  certain 
land,  to  B.,  who  was  the  lessee  of  a  collier;,  B.  covenanting  for  himself  and 
kia  oMifin*  to  make  a  railway  over  the  Iwd,  and  to  carry  thereon  all  coal 
gotten  out  of  the  colliery,  or  any  other  land  in  the  same  township,  that  should 
be  intended  for  shipment  or  water  sale,  paying  for  the  carriage  2d.  per  ton. 
B.  made  the  railwayond  afterwards  assigned  his  interest  in  the  land  agreed  to 
be  demised  and  the  colliery  to  0.,  who  also  worked  other  collieries  in  the 
township.  The  Tice-Chaocellor  is  reported  to  hare  held  that  the  case  fell 
within  the  second  resolntion  in  Spencer's  case,  and  that  the  covenant  ran  with 
the  land  and  bound  tbe  assignee.] 

The  liability  of  the  lestte  to  be  sued  on  his  ecprsM  covenants,  is  not  detei^ 
mined  by  his  assigDiog  over  his  term,  and  the  lessor's  acceptance  of  his 
assignee.  Barnard  v.  Godacall,  Cro.  Jac.  309 ;  Thireby  v.  Flaot,  I  Wm. 
Saond.  240,  et  notas  ;  bet  he  may  be  sned  on  them  either  by  the  lessor  or  [if 
he  have  assigned  by]  his  assignee ;  Brett  v.  Garaberland,  Oro.  Jac,  521,  2 ; 
and  so  may  his  personal  representative  having  assets.  Ibid.  Hellier  v.  Oas- 
bard,  1  Sid.  266 ;  1  Lev.  127 ;  Coghill  v.  Freelove,  3  Mod.  325 ;  2  Tent.  209 ; 
Pitcher  v.  Tovey,  4  Mod.  "ie  ;  and  the  Notes  to  Thiraby  v.  Plant,  1  Wma. 
Ssnud.  241.  Bnt  though  the  lessee  may,  after  he  has  sssigned  and  his  assignee 
has  been  accepted,  be  sued  on  his  eipmt  covenants,  it  is  said  he  cannot  be  so 
on  his  implied  ones.  Bntcheleur  v.  Gage,  1  Sid.  447 ;  Sir  W.  Jones,  223  i  see 
Mills  V.  Auriol,  4T.  B.  98;  I 'Wms.  Saund.  241,  in  notis;  [Williams  v.  Bur- 
rell,  I  0.  B.  402.]  Sed  quart  de  hoc.  Nor  will  any  action  of  covenant  lie 
agaiost  the  assignee  of  the  lessee,  except  for  breaches  of  covenant  happening 
while  he  is  asngnee,  and  therefore  an  assignee  may  get  rid  of  bia  fntore  liability 
by  assigning  even  to  a  mere  pauper.  Taylor  v.  Shum,  1  B.  A  P.  21 ;  Le  Keuz 
V.  Nash,  Str.  1222 ;  OdeU  v.  Wi^e,  3  Camp.  394 ;  Onslow  v.  Oorrie,  2  Madd. 
830 ;  though  not  of  his  liability  for  breaches  already  committed  dniing  the 
continuance  of  his  iotereet.    Barley  v.  King,  6  I^rwh.  692. 

[It  has  been  made  a  question  whether,  in  cases  in  which  the  right  of  action 
is  given  to  the  assignee  by  32  H,  8,  c.  34,  the  original  covenantee  may  not  still 
me.  The  better  opinion  is,  that  he  cannot.  See  Beeley  v.  Furry,  3  Lev.  1&4, 
where  the  point  was  however  not  decided.  It  appears  to  have  been  taken  for 
granted  in  Green  v,  James,  6  If .  A  W.  6SS.  And  the  cases  which  have  settled 
that  the  statnte  transfers  the  privity  of  contract,  militate  strongly  against  the 
exisienee  of  any  right  to  the  original  covenantee.  See  Thorsby  t.  Plant,  1 
Wms.  Saond.  240.] 

Next  as  to  covenants  mnning  with  tbe  lands  in  other  cases  than  thoss 
between  landlord  and  tenant  These  may  be  divided  into  the  two  following 
clases: — 

1.  Covenants  made  iei&  the  owner  of  the  land  to  which  they  relate. 

2.  Covenants  made  &y  the  owner  of  the  land  to  which  they  relate. 

With  respect  to  tbe  former  of  these  clseses,  m.  covenants  made  wUh  the 
owner  of  the  land  to  which  they  relate,  there  seems  to  be  no  donbt  that  the 
benefit  i.  (,  the  right  to  sue  on  such  covenants,  runs  with  the  land  to  each 
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BDCceBBiTe  trantfaree  of  it,  provided  tli&t  such  transfeTea  be  in  of  the  aam« 
«Btate  at  the  originBl  covenantee  wu.  Of  this  description  are  the  ordinarj 
corsDaDtB  for  title ;  see  Middlemore  t.  Goodale,  1  RoU'b  Ab.  521 ;  K.  Fl.  6, 
Cro,  Oaf.  B03,  605,  Sir  W.  Jones,  406 ;  Shepp.  Tonch.  171 ;  [Kington  t. 
Nottle,  4  U.  ft  8.  53] ;  CampbeU  v.  Lewis,  3  B.  A  A.  392 ;  Lewis  t.  Campbell, 
8  Tannt.  715 ;  which  latter  case,  as  well  as  Noke  v.  Awder,  Cro.  Eliz.  373, 436, 
bIiows  that  there  is  do  diffbrenee  between  the  right  of  an  assignee  of  freehold, 
and  that  of  the  aaeignee  of  a  chattel  real,  to  sne  on  covenants  nmniogwith  the 
land.  Of  this  description  also  is  the  case  of  the  Prior  reported  in  the  text, 
that  of  the  two  Ooparceners,  and  the  anonymons  case  in  Uoor,  179,  cited  by 
Littledale,  aipiendo,  in  Uilnes  v.  Bnuicb,  5  M.  A  S.  417. 

In  all  these  cases  the  covenant  ie  for  something  relating  to  the  land,  and  th« 
ftssi^ee  of  the  land  is  the  person  entitled  to  sue  tipon  it.  See  Uiddlemore  r. 
Goodale,  1  Roll's  Abr.  521 ;  Spencer  v.  Bo^es,  4  Yes.  370. 

When  ench  a  covenant  is  mode,  it  seema  to  be  no  consequence,  whether 
the  covenantor  be  the  person  who  conveyed  the  land  to  the  covenantee,  oi  b« 
a  mere  stronger.  Thos  in  the  Prior's  case,  reported  in  the  test,  and  in  Go. 
Litt,  384  b.,  the  Prior  was  a  stranger  to  the  land  of  the  covenantee;  and  ther« 
ie  a  good  reason  for  this  assigned  in  the  above  passage  in  Co.  Litt.,  where  tbe 
law  is  said  to  be  so,  fo  gwe  damages  U>  ihe  party  grieved ;  in  other  words,  in 
order  that  the  person  who  is  injnred  by  the  non-performance  of  the  covenant, 
who  is  always  the  owner  of  the  land  pro  tempore,  may  be  also  the  person 
entitled  to  the  remedynpon  it  by-action.  Indeed  Hiddlemore  v.  Ooodale, 
Noke  V.  Awder,  and  Campbell  v.  Lewis  above  cited,  were  all  cases  in  which 
the  covenantor  was  also  the  person  who  conveyed  the  land  to  the  covenantee ; 
and  Sir  Edward  Sngden,  in  the  Law  of  Tendors  and  Purchasers,  express  an 
opinion,  that  to  enable  the  assignee  of  land  to  take  advantage  of  covenants 
they  mnst  have  been  entered  into  by  a  prior  owner  thereof.  This,  however,  is 
.,  -  contrary  to  the  case  of  the  Coparceners,  contrary  also  "to  the  anonymons 
I  J  case  in  Moor,  179,  and  to  the  opinion  of  the  Real  Property  Commia- 
Bioners,  expressed  in  their  3rd  report ;  and  Sir  Edward  Sngden  himself  declares 
that  the  consequences  of  applying  snch  a  doctrine  to  covenants  entered  into  by 
a  vendor,  who  is  often  only  a  mortgagor,  eetbn  que  truet,  would  be  most  alarming. 
See  a  learned  not«in  "  Jarmin's  Bythewood,"  vol.  7,  pages  572,  3,  [voL  9,  354, 
of  Mr.  Sweet's  edition.] 

It  would  be  wrong  to  omit  mentioning  that,  dnce  the  publication  of  the  first 
edition  of  this  work,  a  case  has  occurred  in  the  Court  of  Exchequer,  bearing  in 
some  degree  upon  the  above  proposition.  I  allude  to  Baymond  v.  Fitch,  5 
Tyrwh.  985,  In  which  the  question  was,  whether  the  execntors  of  one  who  had 
demised  land,  exciting  the  trwt,  (the  circcmstance  that  the  trees  were  excepted 
does  not  appear  in  the  statement  of  the  case,  but  is  to  be  collected  from  the 
observations  of  the  counsel  and  judges.  Seepage  991  adjinem,  and  the  jndg- 
ment,]  coald  sue  upon  a  covenant  uottofeQ  or  lop  them,  which  had  been  broken 
during  the  testators  lifetime.  It  was  argued,  on  behalf  of  the  defendant,  that 
where  a  covenant  runs  with  the  land  and  descends  to  the  heir,  tboagh  there 
may  have  been  a  fomal  b[«ach  Id  the  testator's  lifetime,  still,  if  the  snbstantial 
damage  happened  after  hu  death,  the  real,  not  the  personal,  representative 
ought  to  be  plaintiff.  See  Kingdon  v.  Nottle,  1  M.  ft  g.  355 ;  4  M.  ft  S.  53 ; 
King  V.  Jones,  5  Taunt  418.  Lord  Abinger,  however,  delivering  tbe  judgment 
of  the  conrt,  disttnguished  those  cases  by  saying,  '■  There  is  no  doubt  that  the 
covenant  here  is  purety  eollateral  and  dot$  not  run  mik  the  land :'  and  he  added, 
"  for  tbe  breach  of  such  a  covenant  after  the  death  of  the  covenantee,  the  heir 
or  devisee  of  the  land  on  which  the  trees  grew  could  net  sue."    Hii  Lordship 
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iocs  not  Btaite  idtetber  lie  based  this  opinion  on  the  gronnd  that  the  covenant 
not  to  cat  down  the  trees  did  not  mfflcieatly  touch  and  eoneem  the  land,  or 
vhetker,  on  the  gronnd  that  the  benefit  of  &  ooTenant  made  by  a  stranger 
[which  the  leasee  was  quoad  the  trees)  was  incapable  of  ranniiig  with  the  land 
to  which  it  rehkted,  to  tlie  heir  or  devisee  thereof.  The  point  was  not  neceisaiy 
for  the  decisioii  of  the  case  before  their  lordships,  for  the  conrt  appears  to  have 
hem  of  opinion  that  the  loss  of  the  ahade  and  casnal  profits  of  the  trees  during 
the  testator's  lifetime  was  a  sufficient  injnry  to  the  personal  estate  to  vest  a 
right  of  action  in  his  esecntor;  and  it  seems  onfortanate' therefore,  that  the 
dteta  in  the  cose  should  have  tended  to  cast  anj  additional  donbt  on  a  doctrine 
so  highly  reasonable  as  that  the  right  of  action  opon  a  covenant  tonchiog  and 
benefitting  the  land,  shall  devolve  along  with  the  land  itself  to  each  snccessive 

But  though  it  be  not  necessary  that  the  covenantor  shonid  be  in  any  wise 
connected  with  the  land,  it  is  absolutely  essential  that  the  covenanlte  shonid,  at 
the  time  ofthe  making  of  the  covenant,  have  the  land  to  which  it  relates.  On 
this  point  the  text  is  express,  viz.;  "  If  the  covenant  were  to  say  divine  eervics 
in  the  chapel  of  aiwlher,  there  the  assignee  studl  not  have  an  action  of  cove- 
Dsnt,  bteauM  Ae  ekiy>tl  doeA  not  belong  to  the  ammanlee;  as  it  is  adjudged  in 
2  H.  4,  6,  b. ;"  see  Co.  Utt.  384,  b^  385,  a. ;  see  *Webb  v.  HmboU,  3  T. 
B.  393.  In  such  a  case,  however,  the  covenantee  may  sne  though  his  ^  "^ 
uatgnee  cannot.    Stokes  t.  Bassell,  3  T.  B.  618. 

It  bu  been  above  stated,  that,  in  order  that  the  assignee  may  sue  on  ssch 
a  covenant,  he  mnst  be  in  of  the  same  estate  in  the  land  which  the  party  had 
with  whom  the  covenant  was  originally  made,  for  the  covenant  is  incident  to 
that  estate.  This  role  might  possibly  be  prodnctive  of  very  seriona  and  dis- 
agreeable conseqnences ;  for  when  lands  ore  conveyed  (as  has  repeatedly  been 
done  for  the  pnrpoee  of  barring  dower)  to  tucK  UMf  at  A.  »hail  txppoint,  and  in 
default  of  appoinitnent  to  A.  for  life  remainder  to  B.  his  executors  and  adniinis- 
tratort  during  the  life  of  A.,  remainder  to  A.  in  fee,  and  A.,  exercises  the  power 
of  appointment  in  favoor  of  a  purchaser,  that  purchaser  comes  in  paramonnt  to 
A.,  and  above  the  estate  in  which  he  was  seized,  which  ia  defeated  by  the  exei^ 
cise  ofthe  power  as  if  it  never  hod  existed.  There  is  consequently  no  same-  - 
nees  of  estate  between  A.  and  the  purchaser,  which  latter  will  therefore  not  be 
entitled  to  the  benefit  of  covenants  entered  into  with  A,,  since  those  covenants 
were  incident  to  the  estate  which  has  now  been  defeated  by  the  appointment ; 
see  Boach  v.  Wadham,  6  East,  289.  To  obviate  this  evJI,  it  is  now  usual, 
whenever  the  conveyance  transfeia  a  seisin  to  serve  nsea, — as,  for  instance, 
when  it  is  by  way  of  feoSoent,  or  lease  and  release, — to  enter  into  the  cove- 
nants with  the  feoffee  or  releasee  to  uses,  and  his  heirs,  the  consequence  of 
which  is  believed  to  be,  that  the  benefit  of  the  covenants,  being  annexed  to 
tlie  seisin,  is  transferred  to,  and  in  a  maDner  execnted  in,  the  various  persons 
wbo  become  from  time  to  time  entitled  under  the  uses  which  that  seisin  serrea. 
See  Sngd.  Gilb.  U.  186,  note. 

With  respect  to  the  second  of  the  above  two  clasaea,  namely,  covenants 
entered  into  2y  the  owners  of  land,  great  doubt  exists  whether  these  in  any  esse 
ran  with  the  lands,  so  as  to  bind  the  assignees  of  the  covenantor.  One  incon- 
Tenieoce  which  would  be  the  result  of  holding  them  to  do  so  is,  that  the 
assignee  woold  frequently  find  himself  liable  to  contracts  of  the  very  existence 
of  which  he  was  ignorant,  and  which  perhaps  wonld  have  deterred  him  from 
accepting  a  conveyance  of  the  land,  if  he  had  known  of  them :  and  the  reason 
assigned  in  tho  first  Institute  for  allowiog  the  &«nejU  of  a  covenant  relating  to 
tke  land  to  mn  therewith,  vis.,  to  give  the  remedy  if  the  party  ffrieved,  does 
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not  apply  to  the  qnestion  respectinf  the  &wden  thereof.  This  qneetian  might 
have  uiaen  in  Boach  t.  Wadham,  6  East,  269.  There  John  Bobs  being  seised 
of  an  nndiTided  third  part  of  a  certain  messn^ie,  and  the  pUintifi  of  the  two 
other  nndivided  third  parts,  thejr  couvejed  the  whole  to  Co&tea  and  Ma  heirs, 
to  each  nses  oa  Watts  Hhonld  appoint,  and,  sahject  therennto,  to  the  nse  of 
Watts  in  foe,  "yielding  and  paying,  and  the  said  William  Watts,  and  by  his 
direction  the  said  T.  Goates,  did,  and  each  of  them  did,  grant  ont  of  the  said 
messnage  to  the  pluntifiB,  their  heirs  and  assigns,  for  ever,  the  yearly  fee  form 
rent  of  2BI.  payable  quarterly."  Then  followed  a  «w«nan/&y  Waitt  fir  hmuelj'. 
Us  heir*  ajid  a»*igtu,  to  pay  the  rent  to  the  plaintiK,  their  heirs  and  assigns. 
Then  a  similar  rent  of  lU.  was  reserved  to  Rnas.  Watts  afterwards  "  granted, 
bargained,  sold,  aliened,  released,  ratified  and  confirmed,  and  did  also  limit, 
dirtd  and  appoint,"  the  premises  in  question  to  Wadham,  SteTena,  'and 
L  ^^J  Powell  (a  traatee),  habendnm  to  Wadham,  Stevens,  and  Powell,  and  the 
heirs  and  assigns  of  Wadham  and  Stevens,  as  tenants  in  common,  anbject  to 
the  rent  of  42/.,  which  Wadham  and  Stevens  covenanted  with  Watta  to  pay 
in  equal  shares  and  proportions.  Wadham  died,  leaving  the  defendant  his 
devisee  in  fee  and  ezecntor :  the  moiety  which  Wadham  had  coTenaated  to 
pay  of  the  261.  rent  became  after  his  death  three  years  in  arrear;  and  this 
action  having  been  brought  for  the  recovery  of  those  arrears,  a  case  was  ulti- 
mately stated  for  the  opinion  of  the  Oonrt  of  King's  Bench,  the  question  in 
which  WBS  "whether  the  defendant  as  ezecntor  or  devisee  of  the  testator  Wad- 
ham were  liable  at  taw  to  an  action  of  covenant  on  the  said  covenant  made  by 
Watta."  The  court  held  that  he  was  not  liable,  for  that  the  conveyance  by' 
Watts  to  Wadham,  Stevens  and  Powell,  operated  as  an  appointment  under  the 
power  created  by  the  conveyance  from  Bnsa  and  the  plaintiff  to  Coates,  and 
therefore,  even  supposing  the  covenant  made  by  Watts  with  the  plaintifis  to  be 
capable  of  running  with  the  land  and  binding  Watt's  assignee,  still  it  conld  not 
affect  Wadham,  who  was  not  privy  in  estate  to  Watts,  but  came  in  paramount 

Brewster  v.  Eitchell  Is  another  case  often  referred  to  on  this  question :  it  is 
reported  in  Lord  Baym.  318;  Oomb.  424,  466;  1  Salk.  196;  12  Mod.  166; 
-  Holt,  176,  669;  with  the  aipimenta  of  counsel,  5  Hod.  366.  It  waa  a  feigned 
action  od  a  wager,  whether  the  defendant  had  a  right  to  deduct  4«.  in  the  pound 
oat  of  a  rent-charge  granted  to  the  plaintiff's  ancestor  ont  of  certain  lands  in 
Bucks  of  which  the  defendant  was  terrt4au»^t,  which  tax  of  4«.  in  the  pound 
waa  granted  in  4th  k  6th  W.  k  M.  Upon  a  special  verdict  it  appeared,  that  B. 
Langford,  being  seised  in  fee  of  the  manor  of  Bolmore,  granted  to  Ellen 
Brewster  a  rent-charge  out  of  the  manor,  to  her  and  her  heirs,  and  there  was  a 
covenant  for  hrther  asanrance,  and  this  memorandum  waa  indorsed  on  the  deed, 
viz.;  "It  is  the  true  intent  and  meaning  of  these  presents,  that  the  within- 
named  Ellen  Brewster,  and  her  heirs,  shall  be  paid  the  aaid-rent  charge  without 
deducting  of  any  taxes  for  the  said  rent,"  Ac.  Afterward,  B.  Langford,  on  the 
8th  of  Joly,  ISJiS-,  in  pursuance  of  the  covenant  in  the  first  deed,  confirmed  the 
tent  to  Ellen  Brewster  and  her  heirs,  and  covenanted  that  the  rent  ahonld  be 
paid  at  two  certain  feaata,  free  of  all  taxes.  The  report  proceeds  thua  :— 
"  After  several  argumenta,  Holt,  0.  J.,  prononnced  the  opinion  of  the  conrt,  and 
(by  him]  the  qaestion  ia,  upon  thespecialverdict,  whether  the  covenant  indorsed 
upon  the  deed  of  the  2i)th  of  Nov.,  1649,  or  the  covenant  in  the  deed  of  the 
Sth  of  July,  16S2,  be  sufficient  to  bind  the  grantor  and  hit  hart  to  pay  the  rent, 
free  oit&iaxethtreaflertobe  ehargedoa  it  by  Act  of  Parliament  t  And  all  the 
judges  were  of  opinion,  that  this  covenant  binds  the  grantor  and  hit  heirt  to  pay 
the  rent,  free  of  As.  in  the  pound  tax."    Thus  far,  therefore,  the  question  of  the 
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burden  of  the  covenuit  numing  with  the  lands  does  not  ^pear  to  have  been 
taken  into  couaidemtion.  HoweTer,  in  a  enbaeqnent  part  of  hie  jndgmeat,  the 
repcvt  proceeds  to  state,  Lord  Holt  "  made  another  qaestion,  which  was  not 
ohserred  at  the  bar,  nor  bj  an;  of  the  other  jadges,  viz. :  whether  the  ierre- 
Itxaat  was  lutble  to  an  action  on  the  coveDant,  and  he  loot  of  opinion  he  teas 
an*;  for  (by  hijn)  if  the  tenant  in  fee  grants  a  rent^iharge  oat  of  lands,  and 
covenants  to  pay  it  without  dedoction,  for  himself  and  his  heirs,  yon  may  main- 
iMn  covenant  against  the  grantor  and  hia  heirs,  but  not  against  the  assignee, 
for  it  ie  a  mere  personal  covenant,  and  cannot  ran  with  the  land.  And,  for  a 
case  in  point,  he  cited  Hardr.  87,  pi.  5,  Coke  v.  Earl  of  Amndel.  Therefore, 
bence  it  does  not  appear  that  the  defendant  is  bound  by  this  covenant,  for  non 
eomlat  whether  he  is  t^rerUnatii  or  not,  or  what  he  is.  For  this  reason  he  was 
of  opinion,  that  jndgment  onght  to  be  given  for  the  defendant.  Bnt  the  other 
three  judges  seemed  to  be  in  a  snrprise,  and  not  in  trath  to  comprehend  this 
objection,  and  therefore  they  persisted  in  their  former  opinion,  talking  ofagru- 
mento,  initjii  of  the  party,  bindmg  the  lands,  and  I  knou  not  what.  The;  gave 
judgment  for  the  plaintiff,  against  the  opinion  of  Holt,  C.  J.,  for  the  reasons 
aforesaid."  The  above  accoaat  is  extracted,  verbatim,  froia  Lord  *Ra;-  r^Mvx 
mond.  The  account  of  the  disagreement  between  Lord  Holt  and  the  '■  ^ 
three  judges,  given  in  Salkeld,  is  extremely  jejnne,  being  comprised  in  a  mar- 
ginal note  of  about  six  words.  But  the  12th  Mod.  is  a  report  of  this  same  case 
of  Brewster  v.  Eitchell,  which,  if  accorate,  and  there  seems  to  be  no  reason  for 
distnisting  it,  places  the  matter  in  a  far  clearer  and  more  satisfactory  light. 
Lord  Holt  is  there  made  to  sa;,  in  delivering  his  judgment,  "  If  thit  rent  teat 
gnuiUd,  to  to  be  paid,  U  vmUd  be  another  mailer,  and  here  it  u  only  a  covenant 
aitd  no  wordt  amoutUing  to  a  grant,  and  therefore  there  can  be  no  relief  in  this 
ease  against  the  terre-tenant  but  in  equity ;  and  therefore,  for  this  pobt,  I 
cannot  eec  how  the  plaintiff  can  have  his  judgment,  for  if  this  covenant  should 
chai^  the  land  it  would  be  higher  than  a  warrantia  chartia,  which  only  affects 
tbe  land  from  judgment  therein  given."  "Bnt  the  other  judges"  (Ba;s  the 
reporter)  "thooght  this  covenant  might  charge  the  land,  being  in  the  nature  of 
a  ffrani,  or  at  least  a  declaration  going  along  aith  the  grant,  showing  in  what 
manner  the  thing  granted  thouid  be  taken."  So  that  the  real  difference  between 
Lord  Holt  and  tbe  three  judges  appears  to  have  been,  not  whether  an  action 
of  covenant  could  bo  muntaJned  against  the  defendant  as  assignee  of  the  land, 
bat  whether  that  which  Lord  Holt  considered  a  covenant  was  not,  in  reality, 
part  of  the  grant;  for,  if  it  were,  the  plaintiff  was  entitled  to  judgment  beyond 
all  dispute,  the  action  not  being  one  of  covenant,  but  a  feigned  isene  to  ascer- 
tain the  net  amonnt  of  the  rent-charge.  So  that,  considering  the  case  in  this 
light,  there  is  Lord  Holt's  opinion  that  a  covenant  to  pay  the  rent-charge 
would  not  ran  with  the  land;  an  opinion  from  which  none  of  the  ot^r  judges 
dissented,  the  point  on  which  they  really  differed  being,  whether  that  which  the 
Lord  Chief  Justice  considered  a  mere  covenant,  was  not,  in  point  of  fact,  part 
and  parcel  of  tbe  giant;  in  which  case.  Lord  Holt  himself  had  admitted,  that 
"it  would  be  another  matter,"  With  respect  to  the  accuracy  of  the  report  in 
Mod.,  I  most  repeat  that  there  seems  litUe  reason  for  distrusting  it.  It  is 
given  at  considerable  length,  and  cannot  be  said  to  disagree  with  that  of  Lord 
Raymond,  who  admits  that  he  had  no  distinct  remembrance  of  the  grounds  on 
which  the  judges  based  their  dissent  from  Holt's  opinion. 

In  Cohe  v.  The  Elarl  of  Arundel  (the  case  cited  b;  Lord  Holt  from  Hardress, 
reptNTted  also  in  1  Abr.  Eq.  26),  the  Dnke  of  Norfolk  being  seised  of  Blockacre 
and  Wbiteacre,  subject  to  a  certain  rent,  granted  Biackacre  to  A.,  covenanting 
that  it  shoold  be  discharged  of  the  rent,  and  granted,  afterwards,  Whitencre  to 
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B.  A.  filed  a  bill  to  chai^  Whiteacra  Tith  tiie  whole  rent,  nrging,  that  the 
COTODsnt  nui  therewitb,  sod  boniid  B.  But  the  court  thonght  the  covenant 
onlj  binding  on  the  Duke  of  Norfolk  and  hia  repTesentatives,  and  diamissed 
the  bill.    (See  Lord  Corobory  t.  Middleton,  cases  in  Chancerj,  208.) 

The  caae  of  Holmes  y.  Buckley,  I  Abr.  Eq.  27,  is  another  case  thonght  to 
bear  upon  this  point,  and  was  as  followe.  A.,  and  B.,  hie  wife,  being  seiaed  in 
right  of  B.  of  two  pieces  of  ground,  granted  hy  indentora  a  waterconrse  to 
J.  H.  and  hia  heira,  throngh  the  said  two  pieces  of  gronnd,  and  covenanted  for 
them,  their  heirs  and  assigns,  to  cleanse  the  same;  and  that  all  fiacB  and 
recoveries  to  be  levied  or  suffered  of  the  givanda  should  ennre  to  the  strength- 
ening and  confirming  the  said  watercourse.  Afterwards  a  recovery  was  had, 
and  a  deed  execnted,  declaring  the  uaea  to  be  at  aforaaid.  The  watercourse,  by 
mesne  assignments,  came  to  the  plaintiff,  and  the  two  pieces  of  gronnd  to  the 
defendant,  who  built  on  the  same,  and  much  heigMentd  the  ground  which  lay  oner 
the  wafercourae,  and  rendered  it  much  more  chargeable  and  ineonvenieni  to  repair; 
and,  ai  it  uu  alleged,  and  in  paH  proved,  the  building  had  much  obelmeled  the 
vmtercourte.  And  so  the  bill  was  for  establishing  the  employment  of  water- 
conrse, and  that  the  defeodBiit,  and  all  claiming  under  him,  might  from  time  to 
time  cleanse  the  same,  according  to  the  covenant.  It  was  objected,  that  the 
covenant,  being  a  peisonal  covenant,  was  not  at  all  strengthened  by  the 
recovery;  and  that  ^e  pl^ntiff,  and  thoee  under  whom  he  claimed,  being  sensi- 
ble of  it,  had  for  forty  years  cleansed  the  same  at  their  own  charges.  But  the 
r»aAi  *^'*'"^  ^"^  '^^  opinion,  '•that  this  was  a  covenant  which  ran  with  the  land 
1  -I  and  was  made  good  by  the  recovery;  and  though  the  plaintiff  had 
cleansed  the  same  at  his  own  charge ;  yet,  since  the  right  was  plain  upon  the 
deed,  and  the  eleaming  made  chargeable  bi/  the  building,  it  was  reasonable  the 
defendant  should  do  it,  and  decreed  accordingly,  and  gave  the  plaintiff  hia 
costs.  . 

It  win  be  observed  on  this  case,  that  not  only  may  it  be  urged  here,  as  in 
Brewster  v.  Kitchell,  that  the  covenant  was,  in  tact,  part  of  the  grant,  bat 
that,  even  if  there  had  been  no  covenant,  the  defendant  was  guilty  of  a  wrongAii 
act,  when  he  obstructed  and  injnred  the  plaintifl^s  watercourse,  subject  to 
which  he  took  his  own  estate,  and  of  the  existence  of  which  he  had  notice,  tta 
the  deed  declaring  the  uses  of  the  recovery,  under  which  deed  he  must  have 
claimed,  made  mention  of  the  previous  grant  of  the  watercourse;  and  the  court 
appears  to  have  relied  npon  the  wrongful  obstruction  as  a  groond  of  its  decree, 
as  is  plain  fW)m  the  words,  "  and  the  cUanring  made  chargeable  by  the  btiilding." 
On  the  other  hand,  if  the  effect  of  the  cose  be  taken  to  be,  and  the  court 
thought  the  covenant  one  on  which  an  action  might  have  been  maintained  at 
law  by  the  plaintiff  against  the  defendant,  it  seems  qnestionable  whether.it  do 
not  prov^oo  much ;  for,  as  both  the  parties  were  assignees,  one  of  the  land, 
and  the  other  of  the  watercourse,  it  would,  in  order  to  support  such  an  action 
of  covenant,  be  necessary  to  hold,  not  merely  that  the  burden  of  the  covenant 
ran  with  the  land,  hnt  that  the  benefit  of  it  ran  with  the  watercourse ;  for, 
otherwise,  the  plaintiff,  not  being  the  original  covenantee,  would  have  no  right 
of  action :  and  it  would  probably  be  found  somewhat  difficult  to  contend  that  a 
covenant  could  run  with  such  an  easement  as  a  waterconrse.  See  Milnes  t. 
Branch,  6  M.  &  8. 417,  and  post.  Vide  Umen  E.  of  Portmore  v.  Bunn,  IB.* 
0.694. 

The  case  of  Barclay  v.  Kaine,  1  S.  A  Stn.  449,  has  been  thonght  to  bear 
npon  this  controversy,  but  a  close  examination  will  show  that  it  cannot,  with 
propriety,  be  cited  as  on  authority  on  either  side.  A.  being  seised  of  Blackacre 
and  Whiteacre,  under  the  same  title,  and  comprised  In  the  same  deeds,  sold 
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Bbekacre  to  Thring',  and  delivered  the  deeda  to  liini,  Thrin;  corenoDted  for 
tiicor  prodaction  to  A..,  fais  heira,  esecntora,  adminMntora  and  assigDB.  Thit 
deed  WEU  Itat,  and  though  a  copy  of  ii  txitted,  the  eop^  teat  in  a  mutiiaied  Hate, 
parUif  illegible.  A.  aftenrards  sold  Whiteacre  to  Barclay,  the  father  of  the 
pUiotills;  Thring  theo  sold  Blachocre  to  Jftmes  and  John  Slade,  who  refoaed 
to  gire  a  freeh  corenant  for  the  prodnction  of  title  deeds.  On  the  sale  to  the 
Slides,  part  of  the  purchase-money  was  secured  by  mortgage;  and  the  title- 
deeds,  together  with  the  mortgage-deed,  were  lodged  with  Thring.  The  pUio- 
tiib,  who  had  cootracted  to  sell  Whiteacre  to  the  defendant  Balne,  applied  to 
Thring  for  r  covenant  to  prodnce  the  title-deeds,  and  he  ezecnted  a  covenant 
by  which  he  covenanted  with  the  defendant,  RaiDe,  to  prodnce  the  title^eeda, 
»Mit  ke  should  eontitaie  vuirigaget.  The  defendant  objected  to  this  as  insoffi- 
caent,  and  Thring  then  executed  another  deed,  in  which  he  acknowledged  the 
execntion  of  the  first  covenant,  and  also  that  the  deeds  were,  at  the  date  of  tbia 
U«t  deed,  in  his  posseasioa.  Under  these  circamstances,  the  qneBtion  was, 
whether  the  defendant  conld ,  be  compelled  to  complete  his  purchase,  and  thf 
Tke  Chancellor  (Sir  J.  Leach)  decided  that  he  conld  not;  and  is  reported  in  1 
Sim.  k  Stn.  4S4,  to  have  said  on  that  occasion,  "that  eqnity  never  compels  ft 
parchaser  to  take  without  the  title-deeds,  nnlesB  he  have  a  covenant  to  produce 
them;  that  a  mere  equitable  right  to  their  prodnction,  even  if  it  existed,  would 
not  be  safficie>it,  and  that  Thrin^s  ctyeenant  to  produee  did  itot  ran  with  the  landa," 
It  ia  obvioos,  that  this  last  observation,  if  made  at  all,  could  not  have  been 
intended  to  apply  to  the  second  covenant  execated  by  Thring,  which  wonld 
be  clearly  insufficient,  inasmuch  as  it  was  restrained  to  the  time  dnring  which 
he  sboold  continne  mortgagee :  when  he  ceased  to  be  mortgagee,  the  Slades 
would  be  entitled  to  the  deeds,  and  it  was  therefore  necessary,  Uiat  some  cove- 


nant should  exist,  the  effect  of  which  shoold  last  *beyond  that  period; 


[•35] 


and  so  the  Master  had  reputed.  It  was  therefore  immaterial,  whether 
the  teamd  covenant  wonld  or  would  not  mn  with  the  land,  and  the  true  qnes* 
tion  was:  Ist,  whether  the  covenant  ^nt  executed  by  Thring  wonld  bind  the 
81ftdes;  2ndly,  if  so,  whether  it  wonld  bind  them  for  the  benefit  of  Boine;  and, 
3rdly,  sapposing  the  covenant  would  bind  the  Slades,  and  wonld  enure  to 
Baine's  benefit,  vhether  there  teat  luffidait  legal  eeidaiee  of  its  eorUenU;  for,  if 
not,  it  would  of  course  be  as  nseless  as  if  it  never  had  existed.  (See  the  judg- 
meat  of  the  Master  of  the  Bolls  in  Bryant  v.  Bnsk,  4  Bubs.  1.)  Now  the  first 
<rf' these  pomts  would  have  involved  the  question,  whether  the  &ur(^  of  Thriag's 
covenant  would  ran  with  Blackacre  to  tiis  vendees,  the  Blades  I  The  second 
would  have  involved  the  queatioo,  whether  the  benejU  of  it  wonld  mn  along 
with  Whiteacre,  from  A.,  the  covenantee,  to  the  Barclays,  and  from  them  to 
Baine  f  But  it  became  unnecessary  to  decide  either  of  these  two  points,  because, 
it  appears  clear  that  the  third  point  was  against  the  vendor ;  in  other  words, 
it  appears  clear,  that,  whatever  might  have  been  the  effect  of  the  corenant, 
there  was  no  legal  evidence  of  its  contents.  The  deed  was  lost,  the  copy  was 
mutilated,  and  partly  ille^ble;  and,  if  entire,  would  only  have  been  secondary 
evidence  of  the  original,  if  duly  proved  to  be  a  true  copy,  and  it  does  not  appear 
that  that  could  have  been  done ;  and  the  deed  lastly  executed  by  Thring,  even 
had  it  set  out  the  contents  of  the  first  deed,  which  in  all  probability  it  did  not, 
wonld  not  have  been  evidence  against  the  Slades,  as  it  was  not  executed  till 
after  Thring  had  parted  with  bis  interest  in  the  lands  to  them.  The  questions, 
therefore,  whether  either  the  benefit  or  burden  of  Thring's  covenant  ran  with 
the  land,  did  not  arise;  and  it  might  have  been  supposed  that  the  Tice-Cban- 
cellor,  in  prooonncing  judgmoot,  would  have  omitted  all  consideration  of  them : 
hid  it  not  been  that  the  reporter  puts  into  his  mouth  the  following  words, 
Vol.  L— 9 
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"  Tkrin^t  eovenitnt  to  prodaee  doa  not  run  vWt  &e  land."  However,  id  the  7tk 
Tolnme  of  Jannan'a  Bjrthewood,  p.  376,  under  the  report  of  BftrcUj  t.  Bmine,  I 
find  the  followiag  note : — "  Hia  honor  latel;  denied  his  having  ased  the  ezpres- 
siona  here  inputed  to  him;  he  did  not  say  that  Thrisg'a  firal  covenant  did  not 
ran  with  the  land  [for  Au  Honor  ihoughi  ii  cUarly  did),  bnt  that  the  »ewnd 
covenant  waa  reatricted  to  the  period  of  hia  being  mor^sgee."  Holla,  28th 
Joly,  1830.  It  seema,  therefore,  tli&t  Sir  John  Leach's  prirat«  opinion  was, 
thatTbring'a  first  covenant  did  mn  with  the  land;  bnt  whether  he  thought 
that  the  benefit  of  it  ran  with  Whiteacre,  or  the  burden  with  Biacfcacre,  or  that 
both  benefit  and  burden  ran  with  the  land,  is  left  completely  in  ambigno.  One 
tiling,  however,  ia  qnito  plain,  viz.,  that  Barclay  t.  Raine  ia  no  decision  on  th* 
present  qneation ;  since,  had  his  Honor  thought  that  there  was  a  sotGcient 
covenant,  and  saCBcient  evidence  of  its  contents,  be  most  have  decided  in  favonr 
of  the  plamtiSs,  and  against  Raine,  who  would  then  have  had  no  escnse  for  not 
completing  his  pnrchase. 

Covenants  like  that,  to  pay  a  rent-charge  iaaning  ont  of  the  land,  have  refer- 
'ence  to  an  intereat  poaaeaaed  by  the  covenantee  indepeodentty  of  the  covenant, 
bnt  there  are  other  covenants  unconnected  with  any  interest  in  the  land,  aach 
as  a  covenant  by  the  owner  of  the  land,  that  it  ahall  never  be  bnilt  npon  or  never 
planted,  or  imposing  any  other  reatriction  on  the  mode  of  its  enjoyment,  in 
favour  of  a  person  having  no  property  therein.  I^e  poaaibility  of  making  theee 
covenanta  mn  with  land  haa  been  qneationed,  not  merely  on  the  genend  gronnd 
above  stated,  namely,  that  the  bnrthen  of  a  covenant  cannot  mo  with  land  ex- 
cept between  landlord  and  tenant,  though  the  benefit  thereof  may ;  bnt  alao  oa 
the  ground  that  they  inMnge  the  rule  of  law  againat  perpetnitiea,  by  tending  to 
impede  the  free  circulation  of  property.  Aninatance  of  a  covenant  of  tbia  sort 
is  to  he  found  in  a  note  to  Fitzherbert's  Natnra  Brevium,  fo.  145,  for  which  h« 
cites  the  Year  Book,  4  H.  3,  57,  not  in  print.  The  note  is  aa  foHowa : — "  A. 
man  covenanta  that  neither  he  nor  hia  faeira  ahall  erect  any  mill  in  aucb  a  place, 
and  an  action  of  covenant  is  thereupon  brought  bg  the  heir,  and  well."  I  pre- 
snme  that  the  words  6y  the  heir  signify  the  heir  of  the  corenantee,  and  probably 
^„^  the  main  qneation  in  that  case  was  '"whether  the  heir,  who  had  perhaps 
*■  ->  inherited  some  mill  which  the  covenant  was  framed  to  protect,  or  the 
executor  of  the  covenantee,  should  bring  the  action.  It  has  been  remarked,  by 
very  high  anthority,  that  "  is  the  case  cited  by  Hale,  the  covenant  was  held  ta 
be  good ;  bnt  that  does  not  go  far  towarda  removing  the  doubt,  for  that  case 
occurred  at  a  period  long  before  the  law  of  perpetuity  wae  introduced,"  3d  Re- 
port of  the  R.  P.  Commissioners,  54.  In  addition  to  which  it  may  be  observed, 
that  even  had  the  case  occurred  since  the  rule  against  perpetuities,  it  might  not 
baveeffectnallyreaolved  the  doubt  as  to  the  operation  of  that  rule,  for  the  action 
was  bronght  againat  the  covenantor  himself,  of  whoae  liability  there  could  be  no 
qneation ;  and  as  the  word  awigna  does  not  occur  in  the  coveoant,  it  may  be 
doubled  whether  the  assignees  would  have  been  bound  by  it,  aa  it  can  hardly 
be  said  to  relate  to  a  thing  in  esse,  parcel  of  the  covenantor's  land ;  and  if  the 
Msigneea  would  not  be  bound  by  it,  it  could  have  no  t«ndency  to  impede  the 
circulation  of  the  land,  or  to  create  a  perpetnity. 

These  subjects  have  been  very  lately  discuaaed  in  the  case  of  Keppd  v.  Bailey, 
in  the  Court  of  Chancery,  2  Myln,  &  K.  517,  in  which  the  questions  were  elabo- 
rately argued,  and  every  anthority  on  either  aide,  it  is  believed,  cited  either  by 
counsel,  or  by  the  Lord  Chancellor  (Brougham)  in  delivering  his  judgment. 
In  that  case,  certain  persons  having  formed  themselves  into  a  company  for  the 
establishment  of  a  railroad  called  the  Trevil,  Edward  and  Jonathan  Keppel, 
who  held  the  Beaufort  iron-works  under  a  long  lease,  had  covenanted  with  the 


spencer's  case,  131 

proptieton  of  the  nulroad  ftnd  their  aseigns,  that  they,  their  ezecntors,  admin- 
utmtoTS  and  Maigns,  would  procure  all  the  limestone  wanted  for  the  iroD-works 
rrom  th«  Treril  qneirrj,  and  cairj  it  along  the  Trevil  railroad,  paying  ft  certain 
tdSL  Edward  and  Jonathan  Eeppel  assigned  their  lease  of  the  iron-works  to 
tbedefetidant3,whobegan  to  constract  a  railroad  to  other  lime  quarries,  sitnated 
eastward  of  the  Trevil  quarry;  and  on  abill  foran  injnnction  to  restrain  them 
from  using  that  or  any  other  new  road,  it  was,  among'  other  points,  objected  to 
the  covenant  that  it  was  void,  as  tending  to  create  a  perpetnity,  that  it  was 
Toid  Mg  in  restraint  of  trade,  and  that  it  was  not  eQch  a  covenant  as  wonld  rdn 
with  the  lands,  so  as  to  bind  the  defendants  as  assignees  of  the  iron-works. 
tTpon  the  first  point  the  Lord  Ohancellor  appeared  to  think  that  it  could  not  be 
invalidated  on  the  ground  of  perpetuity.  "  I  do  not,"  said  he,  "at  all  doubt 
that  the  enjoyment  of  property  may  be  tied  np,  and  an  illegal  perpetuity  created, 
by  annexing  conditions  to  grants,  or  by  executing  covenants,  whereby  whoever 
happens  to  be  in  possession  shall  be  restrained  from  nsing  that  which  is  the 
fiobject  of  the  grant  or  covenant,  in  all  bnt  a  certain  prescribed  way,  provided 
always  that  the  restraint  so  constituted  is  not  reserved  in  favour  of  some  other 
party  who  may  release  it  at  his  pleasure ;  and,  therefore,  all  such  conditions  and 
covenants  ate  void  if  they  go  beyond  the  period  allowed  by  law.  But  if  the 
party  for  whom  the  condition  is  made,  or  the  party  covenantee,  has  the  entire 
power  of  dealing  with  his  interest  in  the  subject-matter,  it  is  an  obvious  mistake 
to  treat  this  as  an  instance  of  perpetuity,  or  of  any  tendency  towards  perpetuity. 
Indeed,  the  property,  the  euhject^atter  of  consideration  here,  is  not  the  estate 
fettered  by  the  condition  or  covenant,  but  the  benefit  reserved  by  the  condition 
or  secured  by  the  covenant,  and  apon  that  there  is,  by  the  hypothesis,  no  re- 
itrsint  at  all ;  and  certainly,  to  take  another  view,  though  one  of  the  parties 
interested,  the  owner  of  the  property  subject  to  the  covecaat  or  condition,  m^ 
be  hst,  the  other  is  loose,  and  so,  quoad  all,  taken  together,  that  is  quoad  all 
interested,  the  property  is  free.  Upon  other  grounds,  snch  a  restraint  may  be 
objectionable  and  void  in  law,  as  well  as  bad  in  policy,  but  certainly  not  upon 
the  doctrine  of  perpetuity,  by  which  it  is  no  more  struck  at,  than  a  right  ofa 
way  or  other  easement,  which  the  owners  of  one  estate  may  enjoy  over  the  close 
of  another.  There  appears,  at  first,  to  be  more  weight  in  the  objection,  that 
covenants  of  this  description  are  in  restraint  of  trade.  The  covenant  here  is  not 
gemernl  restraint  of  trade,  which  would,  "'beyond  all  doubt,  make  it  void,  r,,--, 
in  whatever  way  the  purpose  was  efiected.  The  restraint  is  only  partial,  '■  ^ 
and  then  the  law  will  support  it;  'if,' to  use  the  words  of  Parker,  0.  J.,  in 
Hitcbell  V.  Reynolds,  'in  the  opinion  of  the  court,  whose  office  it  is  to  deter- 
aiiie  upon  the  circumstances,  it  appears  to  be  a  juat  and  honest  contract.'" 

Upon  the  great  question,  vii.,  -whether  the  covenant  were  capable  of  mODing 
with  the  Beanfort  iron-works,  so  as  to  bind  the  defendants  as  assigneeB  thereof 
his  lordship  expressed  a  very  decided  opinion  in  the  negative  : — "Assuming 
that  the  Ceppels  covenanted  for  their  assigns  of  the  Beaufort  works,  could 
they,  by  a  covenant  with  persons  who  had  no  relation  whatever  to  those  woiks, 
except  that  of  having  a  lime-quarry  and  a  railway  in  the  neighbourhood,  bind 
all  persons  who  should  become  owners  of  those  works,  either  by  purchase  or 
desoBBt,  at  all  times,  to  buy  their  lime  at  the  qnarry,  and  carry  their  iron  on  the 
railwsy;  or  conld  they  do  more  if  the  covenant  should  not  be  kept  then  give 
the  covenantees  a  right  of  action  against  themselves,  and  recoorse  against  their 
beirs,  and  ezecntors,  as  fiir  as  those  received  assets  T  Consider  the  question 
first  npon  principle :  there  are  certain  known  incidents  to  property  and  its  en- 
ji^ments  among  others,  certain  burdens  wherewith  it  may  be  effected,  or  rights 
which  may  be  created,  or  ei^oyed  with  it,  by  parties  other  than  the  owner,  sQ 
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which  incideots  ue  recognked  bj  the  law.  But  it  mnst  not  thenfoK  be  rap- 
pceed  th&t  mcidente  of  a  novel  kind  can  be  devised  and  attached  to  proper^ 
at  the  fancy  or  caprice  of  any  owner.  It  is  clearly  inconTenteDt  both  to  tlw 
Bcience  of  Uie  law  and  to  the  public  weal,  tliat  gnch  a  latitude  should  be  given. 
There  can  be  no  harm  in  allowing  men  the  follest  latitude  in  binding  them- 
Belves  and  their  repreBentatives,  that  is,  theii  assets,  real  and  personal,  to 
ftQBwer  in  damages  for  breach  of  their  obligations.  This  tends  to  no  detriment, 
and  is  a  reasonable  liberty  to  bestow ;  but  great  detriment  would  arise,  and 
much  confaaion  of  rights,  if  parties  were  allowed  to  invent  new  modes  of  hold- 
ing and  enjoying  real  property,  aod  to  impress  upon  their  lands  and  tenements 
a  peculiar  character,  which  should  follow  them  into  all  hands,  however  remote. 
Every  close,  every  messnage,  might  thus  be  held  in  a  different  fashion,  and  it 
wonld  be  hardly  possible  to  know  what  rights  the  acquisition  of  any  pared  con- 
ferred, or  what  obligations  it  imposed.  The  right  of  way  or  of  common  is  of  a 
•  pablic,  as  well  as  of  a  simple  natare,  and  no  one  who  sees  the  premises  can  be 
ignorant  of  what  all  the  vicinage  knows.  But  if  one  man  may  bind  his  mes- 
snage and  land  to-  take  lime  from  a  particular  kiln,  another  may  bind  his  to 
take  coals  from  a  certain  pit,  while  a  tUrd  may  load  his  with  obligations  to  em- 
ploy one  blacksmith's  forge,  or  the  members  of  one  corporate  body,  in  variona 
operations  on  the  premises,  besides  many  other  restrunts,  as  infinite  in  varied 
as  the  imagination  can  conceive ;  for  there  can  be  no  reason  whatever  in  snp- 
port  of  the  covenant  in  question,  which  would  not  extend  to  evei;  covenant 
that  can  be  devised.  The  difierence  is  obvionsly  very  great  between  anch  a 
case  ae  this  aod  the  case  of  covenants  in  a  lease  whereby  the  demised  premises 
are  affected  with  certain  rights  in  bvour  of  the  lessor.  The  lessor  or  bis 
assignees  continue  in  the  reversion  while  the  term  lasts.  The  estate  is  not  out 
of  them,  thoQgh  the  possession  is  in  the  lessee  or  his  assigns.  It  is  not  at  all 
inconsistent  with  the  nature  of  the  property  that  certain  things  should  be 
reserved  to  the  reversioner  all  the  while  the  term  continues;  it  isonlyaomethiDg 
taken  ont  of  the  demise,  some  exception  to  the  temporary  surrender  of  i3x  en- 
joyment. It  is  only  that  they  retain  more  or  less  partially  the  use  of  what  was 
wiiolly  used  by  them  before  the  demise,  and  what  will  again  be  wholly  used  t^ 
them  when  that  demise  is  at  an  end." 

The  question  was  also  discnsaed  at  considerable  length  in  the  Dnke  of  Bed- 
ford r.  The  Trustees  of  the  British  Museum,  2  Mybie  A  K.  652.  That  case, 
however,  turned  at  last  upon  a  point  purely  of  equity,  the  court  conceiving, 
that,  however  the  rights  of  the  parties  night  be  at  law,  it  was  a  case  in  which 
equity  ought  not  to  interfere.    See  Collins  t.  Plumb,  16  Tea.  434. 

In  Bandall  v.  Bigby,  4  M.  &  W.  130,  the  defendant  had  covenanted  for  the 
payment  of  an  annuity  or  rent  issuing  ont  of  land.  "  No  doubt,"  sud  Fakex, 
B.,  "  this  covenant  is  collateral  or  in  gross  in  one  sense,  that  it  doa  not  ran 
wUh  the  land  or  rent." 

[In  Bristow  v.  Wood,  I  Collyer,  4S0,  (more  fully  reported  14  L.  J.  60,)  a  por- 
cbaser  was  discharged  from  his  contract  upon  a  doubt  whether  the  land  was  not 
bound  by  a  covenant  by  the  vendor  not  to  build  houses  in  courts,  or  of  a  less 
value  than  300^,  not  to  erect  a  steam-oigine  or  manufactory,  or  to  carry  on  any 
trade  that  might  be  a  nuisance  to  the  neighbourhood,  although  the  purchaser  i^ 
the  time  of  the  contract  had  no  notice  of  the  covenant.  In  Whatman  v.  Qib- 
Bon,  9  Sim.  196,  and  Mann  v.  Stephens,  July,  1&16,  the  Tice-Choncellor  re- 
strained by  injunction,  assignees  who  had  purchased  with  notice  of  similar  cove- 
nants. It  seems  clear,  however,  that  the  fact  of  notice  or  no  notice  cannot  in 
a  court  of  law  affect  the  question,  whether  the  covenant  runs  with  the  land; 
aod  if  any  sonnd  distinction  exist  in  this  respect  between  the  case  of  a  purcha- 
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feririth  and  withoot  notice,  it  can  be  worked  oat  ooly  in  a  court  of  eqoitf. 
Bneh  appean  to  have  been  the  opinion  of  the  Vice-ChancelloT  in  Whatman  t. 
Gibson.    See  also  Schreiber  v.  Creed,  10  Sim.  9.] 

Upon  the  whole,  there  appears  to  be  no  *authority  for  saying  that  t^ie 
hn&n  of  a  covenant  wilt   run  with  land  in  any  case,  eicept  that  of  <■       ■• 
kidbid  and  tenant ;  while  the  opinion  of  Lcrd  Holt  in  Brewster  v.  Eitchell, 
that  of  Lord  Broogham,  in  Keppel  t.  Bailey,  and  the  reason  and  conTcnience 
oltbe  thing,  all  militate  the  other  way. 

As  to  the  anbject-matter  to  which  a  covenant  may  be  incident,  so  as  to  ran 
■ith  it  to  the  assignee.  The  principal  case  shawB  that  covenants  wilt  not  ran 
with  personal  property.  In  MHnes  V.  Branch,  5  M.  ft  8.  417,  J.  B.  being 
idsed  in  fee,  conveyed  to  the  defendant  and  J.  J.,  their  heirs  and  a^iigne,  to 
the  use  that  J.  B.,  his  heirs  and  assigns,  might  have  a  rent  ont  oF  the  premisee, 
md  BDbjcct  thereto  to  the  ase  of  the  defendant  in  fee,  and  the  defendant  cove- 
nanted with  J.  B.,  hia  heirs  and  tusigns,  to  pay  J.  B.,  his  heirt  ajid  attigru,  the 
i«nt.  and  to  bnild  within  a  year  one  or  more  measnages  on  the  prenines  for 
fwnring  the  rent,  J.  B.  within  a  year  demised  the  rent  to  the  plaintiffs  for 
1000  years.  It  was  held  that  covenant  wonld  not  lie  for  the  plaintiffs,  either 
tor  non-payment  of  the  rent  or  not  building  the  messuages ;  and  the  conrt,  in 
gimg  judgment,  expressed  a  clear  opinion  that  a  covenant  could  not  run  with 
Ktrf,  Accord,  per  Parrr,  B.,  in  Kaodall  v.  Bigby,  4  Mee.  ft  Welsh,  135, 
vbere  the  defendant  had  covenanted  to  pay  a  rent  charged  upon  land.  "No 
doubt,"  said  his  Lordship,  "this  covenant  is  collateral  or  in  gross  in  oiTe  sense, 
that  it  does  not  rttn  with  the  land  or  rent,  for  that  Milnes  v.  Branch,  is  an  aa- 
thority."  In  Barry  v.  Weils,  Wilmot's  Notes,  341,  vide  3  Wils.  25,  it  was, 
however,  held  that  a  covenant  might  run  with  tithes.  That  was  an  action 
brought  by  George  Bally,  clerk,  rector  of  Monkton,  against  James  Wells, 
issignee  of  one  Whitmarsh,  to  whom  the  plaintiff  had  demised  all  the  tithes  of 
the  parish  of  Mookton,  for  sLz  years,  by  a  lease  containing  the.  foUoijing  cove- 
nant:— "And  tba  said  James  Wtiitmarsh,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  doth  covenant  and  agree,  not  to  let  any  of  the  farmers,  now 
occupying  the  estate  atMonkton  have  any  part  of  the  tithes  aforesaid,  without 
tlie  consent  of  the  said  George  Bally  in  writing  first  had^and  obtained."  [•30-1 
Junes  Whitmarsh  assigned  his  interest  in  the  tithes  to  the  defendant,  ' 

vho  let  several  farmers,  occapiers,  have  part  of  the  tithe  without  the  consent  of 
Mr.  Bally,  who  therenpon  brought  an  action  of  covenant,  and  after  verdict  for 
the  plaintiff,  it  was  moved,  among  other  things,  in  arrest  of  judgment,  that 
Whes  are  incorporeal,  lying  in  grant,  and  therefore  that  such  a  covenant  can- 
not run  with  them.  The  conrt,  however,  gave  judgment  for  the  plaintiflT. 
{And  in  The  Earl  of  Egremont  y.  Eeene,  2  Jones  (Exchequer,  Ireland),  307,  a 
foveoant  to  pay  rent  reserved  on  a  demise  of  the  tolls  of  a  market,  was  held  to 
na  with  the  tenement,  and  bind  the  assignee  of  the  lessee.  But  see  Co.  Litt. 
Wb,  47,  a.  In  Muskett  v.  Hill,  5  N,  C.  694,  the  question  whether  a  covenant 
could  run  with  an  assignable  right  to  search  for  and  take  minerals,  was  di»- 
tossed,  bnt  not  decided.]     See  Earl  of  Fortmore  r.  Bnnn,  1  B.  ft  C.  694. 

Covenants  will  not  run  with  an  estate  towhichthe  covenantee  is  only  entitled 
by  estoppel.  Noke  v.  Awder,  Cro.  Eliz.  436  j  Whitton  v.  Peacock,  2  Bing.  N. 
C.411.  [Qua^e\. 

[The  above  proposition  in  terms  excludes  the  case  of  a  covenant  in  a  con- 
veyance eOectnal  at  first  by  estoppel  only,  bat  which  has  subsequently  becoma 
a  valid  conveyance  in  point  of  interest,  in  consequence  of  the  acquisition  of  an 
ertate  by  the  conveying  party.  In  snch  a  case,  it  is  clear  that  the  assignee  of 
the  covenantee,  not  being  entitled  "cndy  by  estoppel,"  may  sne  eqnaUy  as  if  the 
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conreyance  had  from  the  first  transferred  ad  eatate  in  iaterest.  For  example, 
if  one  haTing  no  estate  make  an  ordinary  lease  bj  indentnre,  and  Babaeqnently 
acqnire  the  fbe,  the  lease  becomes  an  estate  in  interest ;  and  the  leasor  and  his 
assigns  on  the  one  hand,  Webb  t.  Austin,  8  Scott,  N.  B.  419,  and  the  lessee 
and  bis  assigiis  on  the  other,  Sturgeon  t,  Wingfleld,  15  H.  k  W.  224,  maj  main* 
/  tain  all  sncb  actions  on  the  coYenants,  as  if  the  lessor  had  had  the  fee  simple 
at  the  time  of  making  the  lease. 

Perhaps,  also,  the  proposition  might  be  correctly  limited  to  cases  where  it 
must  aippear  upon  the  pleadings  of  the  assignee  bimsel^  that  there  is  no  estate 
vith  which  the  covenant  can  mn. 

The  following  is  an  attempt  to  state  the  results  of  the  anthorities  npon  this 
subject  and  to  distinguish  what  is  established  law  from  what  still  remains  in 
donbt : — ■ 

1.  As  we  hare  already  seen,  where  an  estate  by  estoppel  becomes  an  estate 
in  interest,  by  the  lessor's  snbseqneot  acquisition  of  an  estate,  the  parties  uid 
their  assignees  are  in  the  same  position  as  if  the  estate  had  been  ab  initio  an 
estate  in  interest.  Webb  t.  Austin,  8  Scott,  N.  B.  419;  Stnrgeon  v.  Wing- 
field,  15  H.  £  W.  234.    So  far  OS  Whitton  v.  Peacock,  2  N.  C.  411,  is  an 

anthority  to  the  contrary,  it  cannot  *be  considered  as  law.  See  2  Wms. 
I  ^^J  Sannd.  418  n.  (e.) 

2.  Where  it  appears  npon  the  &ce  of  the  deed  containing  the  covenant,  that 
the  lessor  has  not  the  legal  estate  in  the  property,  an  assignment  does  not 
transfer  4he  benefit  or  faarthen  of  the  covenant.  Thus,  where  a  lease  was  made 
by  indentnre,  reciting  that  the  lessor  had  only  an  eqnitable  title,  it  was  held 
that  the  lessor,  and  not  his  assignee,  coold  sne  npon  the  covenants.  Fargeter 
V.  Harris,  7  Q.  B.  708.  That  is  only  an  instance  of  the  mle  that  an  instroment 
makes  no  estoppel  where  the  trnth  appears  by  the  same  instmment. 

3.  Where  it  appears  by  the  statement  in  pleading  of  the  assignee  himself  who 
seeks  to  enforce  the  covenant,  that  the  covenantee  has  no  estate ;  even  though 
it  also  appears  that  there  was  an  estoppel  which  might  have  been  relied  npon, 
the  assignee  will  fall  npon  his  own  showing.  See  Noke  v.  Awder,  infra,  and 
the  comment.  In  such  a  (»se,  the  party  entitled  to  the  benefit  of  the  estoppel 
contradicts  instead  of  rslying  npon  it.    (See  Lndford  t.  Barber,  1  T.  B.  95  per 

BOLLER,  J.) 

4.  Where  the  assignee  states  as  part  of  his  title  some  particnlat  estate  to 
have  been  in  the  lessor  at  the  time  of  the  lease,  and  it  does  not  appear  that  the 
lessee  is  estopped  by  the  lease  from  denying  ihtU  particular  atale  as  against 
the  lessor,  he  may  deny  it  in  the  action  at  the  snit  of  the  assignee.  Carvick 
T.  Blagrave,  1  B.  A  B.  G31;  4  Moore,  303,  S.  C. 

6.  In  an  action  by  lessor  against  assignee  of  lessee,  it  is  unnecessary  for 
the  lessor  to  allege  his  title ;  and,  if  it  neither  appears  by  the  lease,  as  in  Earl 
of  Portmore  t.  Bnnn,  1  B.  &  C.  694,  nor  by  the  lessor's  pleadings,  that  he  had 
DO  title,  it  is  not  competent  for  the  assignee  to  raise  the  qneation  whether  he 
had  an  estate  in  interest,  or  only  by  estoppel,  Taylor  v.  Needham,  2  Tannt.  278 ; 
Oooper  V.  Blandy,  I  N.  0.  46 ;  Warbnrton  v.  Irie,  1  Jones  (Exchequer,  Ire- 
tend),  313. 

6.  If  a  lease  be  made  by  indentnre,  in  such  a  form  as  to  create  between  the 
lessor  and  lessee  an  estoppel  to  deny  that  the  lessor  had  a  reveisioo,  and  the 
lessor  conveys  all  his  interest,  the  disputed  question  arises,  whether  Ae  assignee 
can  sne  the  lessee  or  his  assignee  for  breaches  of  covenant  in  respect  of  which 
tbs  lessor  might  have  sued,  hod  there  been  no  assignment.  Fabkx,  B.,  in 
Oooldsworth  v.  Kighta,  11  M.  k  W.  337,  expressed  an  opinion  in  the  affirma- 
tive ;  and  there  seems  to  be  no  sonnd  reason  why  the  oesignee  of  a  reversioQ 
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riuMdd  not  establtah  bis  title  b  j  way  of  estoppel.  An  estoppel  does  Dot  nece»> 
mrHj  involve  a  falsehood.  On  ttie  contraiy,  facta  are  ascertaiaed  throngli  the 
iMdiam  of  estoppel  withont  reference  to  the  question  whether  really  true  or 
Etlae ;  and  it  wonld  be  sheer  fallacy  to  assotne,  tiiat  a  fact  "establlaheij  r^  -,.■, 
bj  estoppel,  has  lAert/ore  do  real  existeDce,  For  jadicial  pnrposes  it 
ooght  to  be  dealt  with  bs  if  it  really  existed.  It  is  clear  that  the  aspignee  of  a 
lessor  is  entitled  to  some  extent  to  the  benefit  of  estoppel,  and  it  seems  difficolt 
to  cootend,  that  the  law  of  estoppel,  subject  of  course  to  ail  the  limitations  and 
BXoeptioDe  which  form  part  of  that  branch  of  the  law  itself,  (see  an  iuBtance  of 
exception  in  the  case  of  an  interest  pasaing  by  the  lease.  Doe  d.  Strode  t.  Sea- 
ton,  3  0.  H.  ft  B.  728;  and  iD  the  case  of  eviction  by  title  paramount.  Doe  d. 
HigiDbotham  v.  Barton,  11  A.  A  E.  307,)  shall  not  apply  in  favour  of  the 
assignee,  equally  in  an  action  of  covenant  aa  in  bd  action  of  ejectment,  or  of 
Bse  and  occupation.  Bennie  v.  Robinson,  7  Hoore,  639;  Gonldaworth  v. 
.  Knights,  11  H.  &  W.  337.  The  lessee  has  (in  a  case  of  considerable  authority) 
been  held  estopped  from  pleading  nil  habttit  in  tenaneHii*  in  an  action  of  cove- 
nant at  suit  of  the  assignee  of  the  lessor,  Palmer  v.  Ekins,  2  Lord  Baym. 
1550,  and  it  seems  that  he  ought  not  in  such  a  case  to  be  allowed  to  plead  any 
plea  which  wonld  be  satisfied  byt  roof  simply  that  the  lessor  had  no  title 
when  he  made  the  lease.  The  cases  which  have  been  supposed  chiefly  to  conn- 
teoance  a  contrary  opinion  aro,  No^e  v.  Awder,  Whitton  v.  Peacock,  Garviek 
▼.  Blagittve.  An  ezamiuation  of  those  cases  will  show  that  they  have  no  sach 
effect. 

Noke  V.  Awder,  Cro.  Eliz.  436,  was  not  an  action  between  landlord  and  ten- 
ant, Dor  did  it  in  any  way  turn  npon  the  statute  of  32  H.  8  c.  84 ;  but  it  may,  for 
the  purpose  of  the  present  inquiry,  be  conceded  that  no  sound  distinction  can 
be  drawn  in  respect  of  the  operation  of  estoppel,  between  cases  at  common 
law  and  ander  the  statute.  It  was  an  action  by  the  assignee  (Noke)  of  the  as- 
ngnee  (J-  8.)  of  the  assignee  (Abel)  of  a  lease  of  years  from  one  John  King  to 
the  defendant  (Awder) :  and  the  declaration  stated  the  making  of  the  lease  by 
John  King  to  Awder,  an  assignment  from  Awder  to  Abel  by  deed  containing  a 
covenant  by  Awder  with  Abel  for  qniet  enjoyment ;  that  Abel  assigned  to  J. 
S.  and  J.  S.  to  the  plaintiff;  and  it  stated  as  breach,  that,  before  John  King, 
the  lessor,  had  anythiug  in  the  premises,  one  Bobert  King  was  seised  in  fee,  and 
died  so  seised,  and  that  his  heir,  Thomas  King,  entered  upon  the  plaintiff  and 
ousted  tiim.  The  plaintiff  (to  follow  the  argument  of  Coke,  Attorney-Qeneral, 
for  the  defendant)  was  in  this  dilemma,  that,  either  the  lessor  John  King  had 
■poD  the  plaintiff's  showing  no  estate,  and  then  no  term  was  created  by  the 
asaignment  from  the  defendant  to  Abel,  consequently  there  was  no  actual 
privity  of  estate  between  the  defendant  and  the  plaintiff,  nor  any  estoppel,  be- 
eanse  the  facts  were  ''stated  on  the  record  and  the  utoppel not  r^ied  upon ;  „ ^^^^ 
or,  anpposing  that  the  declaration  were  read  as  alleging  a  valid  lease  ^  ' 
from  John  Ring  to  the  defendant ;  then,  consistently  with  the  declaration, 
miomas  King,  who  was  alleged  to  have  ousted  the  plaintiff,  had  no  title,  was  a 
mere  trespasser,  luid  so  there  was  no  breach  to  the  general  covenant  for  quiet  en- 
joyment. So  that,  qv<leunque  vid  data,  the  action  could  not  be  maintained.  And 
via  court  are  reported  to  have  held,  "  that  it  was  clear  npon  the  matter  shown 
tbat  the  action  lay  not,  for  the  plaintiff  ought  to  have  shown  an  estate  by  descent 
Id  John  Kingatthe  time  of  the  lease  and  assignment  made,  or  an  estate  whereby 
he  might  moke  a  lease,  and  that  this  was  afterwards  determined ;  and  so  confess 
tlie  estate  in  the  lessor,  otBerwise  this  action  of  covenant  Ueth  not,  ixnd  it  never  Ims 
upon  tie  tungttinetU  of  an  eetate  ty  ealoppeL"  Wherefore  they  were  of  opinion  to 
Iwre  then  given  judgment  against  the  plaintiff,  bot  afterwards  they  wonld  advise 
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nnta  the  next  term,"  If  the  jndgment  of  the  court  had  finally  proceeded  upon 
this  reasDaiDg,  it  would  only  hare  been  a  decision,  that,  as  the  plaintiEF  upon  Aif 
own  theneing  never  had  conveyed  to  bini  any  estate  in  the  premiseB,  he  could 
not  sne  upon  the  covenant  as  one  raDoing  with  the  land.  The  estoppel  was  not 
pleaded,  bat  the  contrary;  and  the  placttam  in  Oomyn's  Digest,  Covenaiit 
(B.  3).  "  So  the  assignee  of  a  lease  which  apptart  to  be  good  OTtly  by  estoppel 
shall  not  have  covenant,"  B.  Cro.  El.  437,  Uo.  419,  correctly  limits  the  obiter 
opinion  of  the  court  (which  did  not  form  the  basis  of  their  final  decision)  to 
oases  where  it  appean  that  no  estate  passed  to  the  covenantee.  The  ultimate 
decision  in  Noke  v.  Awder  was  founded  upon  the  insufficiency  of  the  breach, 
assuming  the  lease  to  have  been  valid  in  tnttrat  and  not  merely  by  estoppel, 
for  the  report  proceeds,  "  Note  !  This  was  continned  until  Trin,  41  EliB.,  and 
then  being  moved  again,  all  the  justices  resolved  that  the  assignee  of  a  lease  by 
estoppel  shall  not  take  advantage  of  any  covenant ;  but  that  it  tholl  not  &«  >»• 
tended  a  least  by  estoppel,  but  a  lawftU  lease.  Bat  no  soCBcient  title  being 
shown  to  avoid  it,  it  is  then  as  an  entry  by  a  stranger  withoat  title,  which  is 
not  any  breacL     Wherejbre  it  was  adjndged  for  the  defendant." 

Noke  V.  Awder  cannot  therefore  be  considered  as  establishing  the  general 
proposition,  that  the  benefit  of  covenants  in  a  lease  which  operates  by  estoppel 
does  not  run  with  the  reversion ;  or  that  it  is  competent  for  the  lessee  or  his 
assignee,  to  raise  the  point  against  the  assignee  of  the  lessor. 

Whitton  T.  Peacock,  2  N.  C,  411,  was  a  case  ont  of  Chancery,  The  land  was 
copyhold.  Littlehalee,  and  Maria,  his  wife,  having  no  estate  therein,  demised 
r  *38e1  ^  ^^TB*  for  years,  the  rent  being  reserved  payable  to  Littlehales,  and 
the  covenant  being  made  with  him  only.  Afterwards  the  leasee  assigned 
his  interest ;  the  lessors  by  surrender  of  the  trae  ovrner  and  admittance  thereon, 
acqtiiied  the  legal  estate ;  and,  subsequently,  by  surrender  and  admittance, 
their  estate  so  acquired  became  vested  in  the  plaintiff.  The  question  was, 
whether  he  could  maintain  an  action  of  covenant  against  the  assignee  of  the 
lessee.  The  case  was  argued  as  if  the  covenants  in  the  lease  wore  anch  as  to 
ran  inth  the  land  (which  qutere,  see  Wootton  v.  Steffanoni,  12  M.  &  W,  129), 
and  as  if  the  plaintiff  was  assignee  of  the  reversion  by  estoppel,  by  a  convey- 
ance which  passed  all  the  Littlehales'  interest  whether  by  estoppel  or  other- 
wise. The  practice  of  stating  reasons  for  the  answers  to  a  case  sent  out  of 
Chancery,  had,  at  that  time,  fallen  into  disuse  (See  Lord  Campbell's  "Lives  of 
the  Chancellora,"  vol.  7,  page  137),  thongh  it  has  since,  happily  for  the  profes- 
sion, and  beneficially  for  the  public,  been  resumed ;  and  the  Conrt  of  Common 
Pleas,  without  stating  any  reasons,  answered,  that  the  plaintiff  could  not  main- 
tain an  action  against  the  assignees  of  Keys  for  breach  of  the  covenants  in  the 
lease.  The  cose,  however,  does  not  decide  that  the  assignee  of  a  reversion, 
created  by  estoppel,  as  between  lessor  and  lessee,  could  not  sue  on  the  cove- 
nants in  the  lease.  That  question  did  not  arise  upon  the  facts,  because,  as 
pointed  out  by  Parkb,  B.,  in  Gouldsworth  v."  Knights,  11  M.  &  W.  S44,  "  the 
reversion  by  estoppel  on  the  first  lease  was  not  a  copyhold  transferable  by 
surrender  and  admittance."  It  is  difficult,  perhaps  impossible,  to  discover  tha 
precise  ground  of  the  decision  in  Whitton  v.  Peacock,  but  it  may  be  conjec- 
tured that  the  point  actually  intended  to  be  decided  was,  that  the  purchaser  by 
surrender  and  admittance  of  a  copyhold  estate,  from  a  vendor  who  had,  pre- 
viously to  his  acquiring  any  interest,  made  «  lease  of  the  land,  bnt  who  had 
subsequently  acquired  therein,  a  copyhold  estate  of  inheritance,  could  not  be 
considered  as  an  aas^ee  of  the  reversion  within  the' statute  of  H.  8 ;  a  posi- 
tion apparently  nntcoable.  Webb  t.  Austin,  supra,  and  the  learned  note  to 
Partington  v.  Woodcock,  5  N,  ft  M.  67S.    Fabu,  B.,  in  stating  (Oouldswortb 
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T.  Kni^ts,  11  M.  &  W.  331)  that  Whitton  v.  Peacock  waa  correctly  decided, 
only  icferred  to  the  decision  m  affecting  the  case  of  a  pure  estoppel,  and  evi- 
dentt;  did  not  intend  to  nphold  it,  npon  the  point  not  at  all  nnder  cODsidera- 
tion  in  Gonldsworth  \.  Koighta,  and  which  was  so  folly  discnssed  and  decided 
fcr  sach  conTincing  reMona,  in  Webb  v.  Austin. 

Garrick  v.  Blagrare,  1  B.  &  B.  531 ;  4  Moore,  303,  8.  C,  was  an  action  of 
Mvenant  by  assignee  of  lesaor  against  lessee,  for  lent  in  *arrear.  The  rt^ngf-t 
count  alleged  that  SeUiThomae  was  poBBessed  of  the  demised  premises,  L  -'-I 
"that  is  to  say,  for  the  remainder  of  a  term  of  twentji-two  years,  commencing 
from,  ka.,  and  that,  being  so  possessed,  be,  on,  Ac,  by  indentnre,  demised  the 
premiaea  to  the  defendant,  to  hold  from,  Ac.,  for  a  term  of  nine  years ;"  that 
ftftenrards  Thomas,  "  being  posBesaed  of  the  said  premises  for  the  remainder 
of  tbe  said  term  of  twenty-tiro  years,  subject  to  the  said  lease  for  nine  years," 
by  another  indenture,  "  grant«d,  bargained,  sold,  and  assigned  the  said  pre- 
Biises,  and  all  his  estate  and  interest  therein,  to  the  plaintiff,  for  the  residne 
uid  remainder  of  the  said  term  of  twenty-two  years."  The  defendant  pleaded 
that  the  lessor  (Thomas}  waa  not,  at  the  time  of  making  tbe  indentnre  of  lease, 
possessed  of  the  demised  premises  for  the  residue  and  remainder  of  the  sup- 
posed term  of  twenty-two  years  modo  elformd.  To  that  plea  there  was  a  gent- 
ral  demnmr,  and  npon  argmnent,  the  plea  was  holden  good  in  snbstance  by 
the  Coort  of  Common  Fleas,  The  objections  taken,  were,  first,  that  the  pleft 
amounted  to  ntl  habuit  tn  tenet»eniU;  secondly,  that  it  raised  an  immaterial 
iniie,  by  tnversing  the  precise  extent  of  the  term  of  twenty-two  years.  The 
tecond  point  was  disposed  of  by  the  opinion  of  tbe  conrt,  that  the  plea  pnt  in 
isnie  only  the  snbstance  of  the  allegation,  viz. :  that  Thomas,  being  possessed 
of  a  term,  made  a  derivative  demise  to  the  defendant.  That  the  snbstantial 
qnestion,  therefore,  at  the  trial  of  anch  an  issne  woold  be,  whether  Thomas 
bad  a  larger  term  oat  of  which  he  conld  carve  the  leaser  term  T  As  to  the  first 
and  more  seriona  objection,  the  conrt  admit  the  general  doctrine  of  estoppel 
between  lessor  and  lessee,  and  also  that  the  estoppel  had  "  eqnal  effect  between 
the  lessee  and  one  who  is  privy,  or,  in  other  words,  derives  bis  legal  title  from 
tbe  lessor."  Bnt  they  add,  that  "  the  leaaee  is  onder  no  engagement,  nor  liable 
to  any  one  hot  tAe  Ugal  tungntt."  "The  allegation  of  the  poaaeasion  by 
Thomaa  for  a  term  of  twenty-two  years,  ia  made  by  the  aasignee,  and  not  by 
Thomas  himself;  and  the  lessee  has  a  right  to  know  whether  there  is  a  privity 
between  him  and  the  aasignee  by  means  of  a  conveyance  by  the  lessor  of  the 
trae  title.  Prom  the  natnre  of  the  case,  he  cuinot  be  prevented  irom  putting 
in  iwne  any  material  fact  alleged  by  the  assignee."  And  again,  "if  the  tffbet  of 
ike  plea  it  to  ditpuie  the  interai  which  a  ktsee  took  under  a  Uate  Jtom  a  lettor, 
tbe  plea  is  bad  whatever  shape  it  assnmes.  The  prtieni  plea  leaoet  the  laue  in 
tt«  tavie  tiale  <u  the  plaitOiff  ha*  daaribed  H,  and  the  defendant  merely  objecto, 
that  the  title  he  has  alleged  as  being  assigned  to  him,  was  not  the  tme  title." 
The  conrt,  therefore,  only  professed  to  decide  that,  the  tenant  was  not  estopped 
to  deny  the  'existence  of  the  particuiar  rmeriion  aUeged  to  have  been  ^  ^ 
Hsigned  to  the  plaintiff.  They  did  not  decide  that  if  the  lessee  had  <■  ^-1 
been  etiopped  as  against  the  lessor  to  deny  that  particular  reversion,  he  would  not 
also  have  been  estopped  as  against  the  assignee.  No  ench  question  arose  upon 
the  pleadings,  for  the  lease  waa  not  set  forth,  and  eaoQgh  ^d  not  appear  upon 
tbe  record  to  raise  the  question.  (See  per  Patteson,  J,,  Pargeter  v.  Harris, 
7  Q.  B.  708).  Had  the  plaintiff,  instead  of  demurring,  replied  by  way  of  estop- 
pel, showing  the  lease,  and  that  thereby  (if  snch  was  the  fact)  the  tenant  ad- 
mitted a  chattel  reversion  in  the  lesaor,  or  if  enough  of  the  lease  had  appeared 
upon  tbe  record  to  show  that  fact,  the  same  conrt  might,  consiitently  witb 
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their  opinion  expressed  upon  the  aetnat  state  of  the  pleadings,  have  given  jodg- 
ment  for  the  plaintiff.  Carrick  v.  Blagrave,  therefore,  does  not  decide  the 
point  under  consideration.  Moreover,  doabta  have  been  expressed  of  its  sonnd- 
ness.    (See  2  Wtaa.  Sanndera,  207  d,  418  c,  n.  {d) ). 

In  the  case  of  a  lease  for  jeaiB,  made  bj  a  tenant  for  life,  or  id  tail,  vho  dies 
before  the  end  of  the  term,  an  assignee,  tiho  has  become  so  during  the  life  ot 
the  landlord,  may  sue  upon  the  covenants;  bat  not  one  who  has  become  so 
after  the  lease  has  become  actnall;  void  bj  the  death  of  the  landlord.  Andrews 
r.  Fearce,  I  K.  R.  15B;  Williams  v.  Barrell,  1  C.  B.  402.  These  cases  are 
referred  to  only  to  prevent  misapprehension.  They  do  not  affect  the  present 
question,  becaoso  in  them  an  interest  passed  by  the  lease,  and  there  was  no 
estate  either  in  interest  or  by  estoppel,  at  the  time  of  assignment. 

But  supposing  it  to  be  correctly  concluded,  that  no  case  of  authority  nega- 
tives the  proposition,  that  the  assignee  of  a  reversion  established  by  the  medimn 
of  an  estoppel,  aptly  pleading,  may  sue  npon  the  covenants  in  the  lease,  it  must 
be  conceded  that  the  qnestion  to  what  extent  the  parties  are  estopped  by  the 
execution  of  a  lease,  is  one  of  mnch  nicety,  and  only  to  be  answered  in  each 
ca«e  by  reference  to  the  terms  of  the  instmnent. 

Ahin  to  this  part  of  the  snbject,  is  the  qnestion  lately  revived  by  the  decision  of 
the  Court  of  Queen's  Bench  in  Pollock  ».  Stacey,  Q.  B.  let  February,  1847, 
16  L.  J.  N.  S.  132,  that  the  relation  of  landlord  and  .tenant,  properly  so  called, 
can  be  created  between  assignor  and  assignee  upon  a  conveyance  of  the  entile 
residue  of  a  term,  there  being  no  reversion  either  in  fact  or  by  estoppel ;  a 
decision  contrary  to  the  opinion  expressed  by  the  Court  of  Exchequer  in  Bar- 
rett V.  Eolpb,  14  M.  ft  W.  30a 

The  same  qnestion  had  previously  caused  a  difference  of  opinion  on  the  IKsh 
r<KiaJ^i  ''^"^^^i  ^^^  Conrt  of  Queen's  Bench  in  that  part  of  the  'kingdom  having 
l^oAJ  held  that  Pluck  v,  Di^es,  5  Bligh,  N.  S.  41,  had  authoritatively  settled 
the  question  in  the  negative,  Lessee  of  Fawcett  T.  Hall,  Ale.  &  N.  248;  the 
Court  of  Exchequer  having  been  of  a  contrary  opinion.  Lessee  of  Walsh  v. 
.  Feely,  1  Jones,  413.  The  latter  conrt,  however,  after  reviewing  all  the  cases 
npon  the  subject,  have  since  concnrred  with  the  Queen's  Bench,  2  Fariong  on 
Landlord  and  Tenant,"  1121,  referring  to  Lessee  of  Porter  v.  French,  12th 
June,  1844,  of  which  we  have  not  been  able  to  Sud  a  report ;  so  that  both 
those  courts  are  now  of  accord  with  the  Court  of  Excheqaer  in  England. , 

Withont  professing  to  discuss  the  qnestion  here,  it  may  be  observed  that  it 
was  not  ftally  argued  in  either  Barrett  v.  Bolph,  or  Fdlock  v.  Stacey,  and  that 
it  cannot  be  considered  as  settled  by  the  refusal  of  the  rule  in  the  latter  casa. 
It  will  require  for  that  purpose  to  begin  the  inqoiry  earlier  than  the  Nisi  Friu 
niling  in  Poaltnoy  v.  Holmes,  1  Strange,  405,  acted  upon  by  the  Court  of 
Queen's  Bench.  The  distinction  between  conveyances  by  way  of  snbinfenda- 
tion,  and  by  way  of  assignment,  of  estates  in  fee  (see  Wright's  Tenares,  156) 
does  not  appear  to  have  been  applied  to  the  case  of  lesser  estates,  or  to  have 
been  acted  on  after  the  statute  of  quia  emplorea  for  any  purpose  relating  to  lands 
of  socage  tenure,  until  it  was  broi^ht  back  to  light  in  Poultne;  v.  Holmes,  to 
meet  the  supposed  hardship  of  a  particular  case.  The  authorities  collected  in 
the  note  to  I^e  King  r.  Wilson,  6  Han.  k  B.  157,  as  tending  to  establish  the 
contrary,  seem,  even  in  the  opinion  of  the  veiy  learned  aonotator  [see  page  162) 
to  fail  of  that  object.  Assumingfor  the  sake  of  argument,  the  position  in  Foult- 
ney  v.  Holmes  to  be  correct;  in  what  relation  do  the  snpposed  undertenant  of 
bU  the  lessee's  interest  and  the  superior  landlord  stand  t  May  the  landlord 
treat  the  supposed  undertenant  as  his  tenant,  by  reason  of  his  having  acqaired 
the  entire  rasidne  of  the  term?    It  will  hardly  be  contended  that  he  cannot 
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8m  Pdmer  t.  Edmrda,  1  Dong.  187,  n.  If  he  can,  then  the  sapposed  noder- 
tenftnt  mfty  hold  one  and  the  same  land  immedutelj  of  two  several  lords,  which 
cannot  be,  according  to  Littleton,  i  231,  and  Lord  Coke'a  Comtnentary,  Co. 
Ijtt.  152,  b.  Perhaps  the  true  distiuction  may  be,  between  cases  where  it 
appears  judicially  that  the  entire  interest  has  been  conveyed,  and  cases  where, 
1^  reason  of  estoppel,  it  does  not  bo  appear.  In  Baker  T.  GoBtliog,  1 N.  0. 19, 
relied  on  in  Follock  t.  Stacey  as  conSrining  Fonltney  v.  Holmes,  there  appears 
to  have  been  a  reversion  by  estoppel,  and  where  there  is  snch  an  estoppel,  it 
is  not  necessaiy,  as  between  the  parties  estopped,  to  advert  to  the  ques- 
tion, whether  in  fact  the  instrumeDt  operates  as  an  assignment  or  not.  In 
•Crensen  v.  Hawkes,  2  Jones  ft  Latonche,  674,  Lord  Chancellor  Sug-  rHu-g.-. 
den  considered  that  there  was  no  right  to  sue  in  equity  upon  such  an  L  ' 
instmment,  containing  ezpreM  powers  of  distress  and  entry,  which  might  be 
enforced  at  law ;  see  Doe  d.  Freeman  t.  Bateman,  2  B.  ft  Aid.  168.  And  the 
remedy  for  aefual  nse  and  occnpation,  though  under  an  invalid  assignment,  is  of 
coarse  not  touched  by  the  above  coDtroTersy.  See  farther,  Litt.  j|  214,  215, 
216,  231,  232,  and  the  Commentary;  the  notes  to  2  Wms.  Saunders,  418,  c,  d, 
e,  et  seq.,  and  a  note  Alcock  ft  Napier,  258,  containing  an  opinion  of  Mr.  Jos- 
tice  Burton,  the  reasoningin  which  goes  near,  if  not  the  whole  way,  tocoaclndo 
the  discussion.] 


It  Bofficiently  appears  from  the  anthoritj  of  Spencer's  case,  and  the  prin* 
eiples  there  laid  down,  that  the  general  rale  of  law  under  which  a  chose  ia 
action  is  incapable  of  aadgnment,  meets  with  no  exception  in  the  instanoe 
of  covenants,  iave  when  thej'  are  to  be  performed  on  or  about  land  to  which 
thej  relate.  Bnt  although  no  covenant  can  pass  with  the  asugnment  of  aa 
estate  io  land,  unless  when  directly  or  by  conatmotJoQ  of  law,  to  be  per- 
formed npon  or  about  it,  yet  it  is  hj  no  means  tme,  that  in  every  such  case, 
the  capacity  for  running  with  t^e  land,  exists  in  the  covenant.  The  exist- 
ence of  this  capacity,  depends  sot  merely  npon  the  natme  of  the  covenant 
and  its  relation  to  the  land,  but  upon  the  nature  of  the  estate  in  land  to 
which  it  relates,  and  the  absence  or  presence  of  tenure,  and  consequent 
privity  of  estate,  as  between  covenantor  and  covenantee. 

It  is  here  proposed  in  the  first  place,  to  examine  hon  far  coTenants,  capa- 
ble in  th«r  own  nature,  of  running  with  the  assignment  of  a  present  estate 
in  land,  possess  or  retain  that  capacity,  where  no  tenure  exists,  and  no 
estate  passes  between  covenantor  and  covenantee,  at  the  time  of  covenant 
made;  where  an  estate  in  fee  is  passed  but  no  tenure  created;  and  where 
there  ia  both  an  estate  paased  and  tenure  created:  and  then  to  proceed  to 
the  determination  of  the  same  point,  where  the  assignment  on  which  the 
question  of  the  mnniDg  of  the  covenant  arises,  is  not  of  an  estate  in  pos- 
•ession,  bnt  in  reversion ;  or  is  a  mere  assignment  of  an  inooporeal  heredita- 
ment, of  ori^nal  and  independent  creation,  or,  severed  from  a  reversion,  to 
which  it  was  originally  attached. 

Agreeably  to  the  decision  cited  by  Coke,  from  the  42  E.  8,  3,  and  sane- 
lioned  by  his  anthority,  in  &vour  of  the  validity  of  the  covenant  entered 
into  by  the  prior  and  convent,  with  the  tenant  of  land  in  fee  simple,  as 
between  the  assignee  of  the  laud  and  the  covenantors,  there  can  be  no  doubt 
that  the  benefit  of  a  covenant  to  do  something  about  or  relating  to  the  hutd 
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of  th«  covenantee,  made  by  a  Htranger,  not  in  privitj  of  oontraot  or  eetato, 
with  a  Bubseqnent  assigDee  of  the  land,  may  pass  to  such  sisignee  as  an 
exception  to  the  general  mie,  that  choses  in  action  are  not  asugnable.  It 
u  under  this  doctrine  of  law,  that  the  varionB  covenants  for  title  and  further 
asanrance,  all  of  which  are  for  the  benefit  of  the  land,  ran  with  it  to 
assigneeB,  even  when  the  original  grant  has  been  in  fee.  In  this  case,  there 
is  in  England  no  privity  of  estate  in  the  original  sense  of  the  term,  between 
the  covenantor  and  covenantee,  bat  the  former  has  always  been  held  liable 
to  an  action  of  covenant  by  the  assignees  of  the  latter ;  Middlemore  v. 
Goodale,  GrokeCar.  505;  Lewis  v.  Campbell,  8  Tannton,  715.  The  same 
rnle  prevails  universally  in  this  conntry,  and  covenants  for  title,  or  other- 
wise for  the  benefit  of  the  land,  run  with  it  into  the  hands  of  tJl  those  to 
whom  it  may  subsequently  come  by  descent  or  purchase;  White  v.  Whit- 
ney, 3  Metoalf,  81 ;  Slntor  v.  Rawson,  6  Id.  39 ;  Wyman  v.  Ballard,  12 
Mass.  304  J  Sprague  v.  Baker,  7  Id.  586;  Sbelton  v.  Codman,  3  Gushing, 
818;  Fairbanks  v.  Williamson,  7  Greenleaf,  96;  Heath  v.  Wbidden,  17 
Shepley,  883;  Martin  v.  Baker,  5  Blackford,  232;  Snydam  v.  Jones,  10 
Wend.  180;  Allen  v.  Culver,  8  Denio,  284;  Marktaud  v.  Crump,  1  Dev. 
&  Bat.  94 ;  Dickerson  y.  Hooms,  8  Grattan  353 ;  Lewis  v.  Cook,  13  Iredell 
193.  Thns  it  was  held  in  the  recent  ease  of  Savage  v.  Mason,  3  Gushing, 
SIS,  that  a  covenant  contained  in  a  deed  of  *'partition  between  tenants  in 
common,  which  provided  tliat  party  walls  might  be  erected  on  the  dividing 
lines  between  thetr  respective  shares,  and  that  each  wonld  pay  for  one  half 
of  the  expense  of  every  snch  wall  before  using  it,  was  for  the  beneBt  of  th« 
land,  and  as  such,  would  pass,  both  as  to  the  right  conferred  and  the  obli- 
gation imposed,  to  all  persons  claiming  by  descent  or  assignment  nnder  the 
original  parties  to  the  deed.  And  where  a  covenant  was  given  for  qniet 
enjoyment  against  the  covenantor,  it  was  held  to  attach  to  the  land,  on  its 
subsequent  acquisition  by  the  covenantee,  and  pass  to  subsequent  assignees, 
although  neither  of  the  parties  had  anyesttfte  in  the  land  at  the  time  when 
the  covenant  was  made;  Fuller  v.  Slastman,  3  Metcalf,  121. 

It  is  evident  from  these  cases,  as  well  as  from  many  others  which  might 
be  cited,  that  the  benefit  of  a  covenant  relating  to  land,  that  is  to  say,  the 
right  to  enforce  it  against  the  covenantor  and  his  personal  representatives, 
will  pass  with  the  land  to  every  one  to  whom  it  may  subsequently  be  trans- 
ferred. And  it  is  equally  well  settled,  that  whenever  the  relation  of  tenure 
is  created  by  a  grant,  all  the  covenants  of  the  grantee  for  himself  and  hia 
assigns,  which  afieot  the  land  granted,  will  be  a  charge  npon  it,  and  bind 
every  one  to  whom  it  may  subsequently  come  by  assignment.  Thus  no- 
thing is  better  known  than  that  the  assignee  of  a  lease,  for  life  or  years,  is 
liable  for  the  fiilfilment  of  all  the  covenants  of  .the  lessee  for  the  payment 
of  rent,  or  the  performance  of  any  other  duty  issuing  out  of  the  land,  or 
directly  relating  to  it.  Torrey  r.  Wallis,  8  Gushing,  442 ;  Groves  v.  Por- 
ter, 11  Barbour,  692;  Post  v,  Kearney,  2  Comstock,  394. 

There  is,  however,  this  difference  between  the  transfer  of  the  burden  and 
benefit  of  covenants  running  with  the  land,  or  in  other  words,  of  the  liability 
to  fulfil  them,  and  of  the  right  to  exact  their  fulfilment,  that  while  the 
benefit  will  pass  with  the  land,  to  which  it  is  incident,  the  burden  will  adhere 
esclnsively  to  tbe  original  covenantor,  unless  the  relation  of  privity  of 
estate  or  of  tenure  snbsist  or  be  created  between  the  covenantor  and  cove- 
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oantee,  tX  the  time  wlien  the  oorenant  ia  made.  To  render  a  corenutt 
binding  on  the  assignees  of  the  oovenantor,  it  most  therefore  not  only  be 
meant  to  bind  his  estate,  as  well  as  his  penon,  but  the  rehttion  between 
tbe  parties  nnst  be  anch  as  to  render  that  intention  effectual.  Thns,  ft 
covenant  which  imposee  «  charge  nptin  the  land  of  the  oorenantor,  for  the 
benefit  of  that  held  by  the  oorenantee,  ma;  be  infbroed  b;  those  claiming 
nndei  the  latter,  but  will  not  be  binding  on  the  assignees  of  the  former, 
unless  the  relation  between  them  be  that  of  lord  and  tenant,  or  of  lessee  for 
life  or  yeaiG,  and  reversioner.  This  distinction  may  appear  arbitrary,  bat 
is  not  insnaceptible  of  an  explanation.  The  obligation  of  all  oontracta  is 
<Hrdinari1y  limited  to  those  by  whom  they  are  made,  and  if  privity  of 
contract  he  dispensed  with,  its  absence  must  be  supplied  by  privity  of  estate. 
When,  therefore,  no  privity  of  estate  esista  between  the  covenantor  and 
covenantee,  as  when  the  covenantor  charges  land  which  he  holds  in  fee, 
and  the  obligation  of  the  covenant  is  based  solely  on  privity  of  contract,  it 
irill  not  extend  to  a  snbsequent  assignee,  however  direct  and  immediate  the 
relation  between  the  land  and  the  covenant,  and  although  the  covenant  bo 
one  which,  if  entered  into  between  a  lessee  for  life  or  years,  and  the  rever- 
noner,  would  bind  every  sobseqaent  assignee  of  the  lease.  Bnt  while  the 
liability  imposed  by  contracts  is  thus  rigidly  confined  to.the  persons  by  whom 
they  are  made,  justice  often  requires  that  the  right  to  inforce  them,  shonld 
extend  to  all  who  have  a  beneficial  interest  in  thdr  fulfilment. 

While,  therefwe,  the  deoiuon  In  the  42  E.  8,  8,  cited  by  Lord  Coke, 
supra,  118,  that  an  assignee  may  enforce  ft  covenant  to  be  performed  on 
the  land,  in  the  absence  of  all  privity,  whether  of  estate  or  contract,  is  in 
ftooordanoe  with  the  general  rule  of  law,  because  it  gives  a  remedy  to  the 
party  really  injured  by  the  breach,  it  is  no  argument  for  charging  third 
persons  with  obligations  to  which  they  are  strangers,  and  of  which  they  may 
have  been  ignorant,  at  the  time  of  porchamng  the  land  to  which  the 
florenant  relates.  Hence,  altbongh  the  benefit  of  covenanta  will  enure 
to  the  aadgneea  of  estates  in  fee,  w&ere  there  is  no  privity  of  oontraot 
or  estate,  the  burden  will  not;  although  the  covenants  be  of  a  character 
nnder  otbor  circnmsUncee,  to  rnn  with  land,  both  as  regards  their  benefit 
ftnd  their  burden ;  Plymouth  v.  Carver,  16  Pick.  188. 

Fully  to  understand  the  case  of  Brewster  v.  Kitchell,  ante  126,  in  which  this 
doctrine  came  in  qnestion  before  the  King's  Bench,  it  must  be  kept  in  mind, 
that  the  rent  there  in  dispute,  was  the  early  common  law  rent-charge 
granted  out  of  land  by  the  tenant,  and  not  Uie  construotive  renUiharge 
Tt$enied  on  «  conveyance  in  fee,  and  that  the  qnestion  was,  as  to  the  amount 
of  the  rent,  and  not  as  to  the  liability  of  the  land  in  the  hands  of  the 
assignee,  to  &  distress  for  that  amount  when  settled.  The  esse  depended  on 
the  qnestion,  whether  a  covenant  made  by  the  tenant  of  the  land,  and  grantor 
of  Uie  rent-charge,  to  pay  without  deduction  for  taxes,  conld  be  binding  on 
an  assignee  of  the  land  from  such  covenantor,  not  in  privity  of  contract  or 
estate  with  the  covenantee,  and,  in  effect,  vary  the  amount  of  rent  for 
which  he  was  liable,  by  obliging  him  to  pay  the  taxes,  without  deducting 
iriiat  he  thus  paid  from  the  rent  There  can  be  no  donbt,  on  comparing 
together  the  different  reporta  of  the  case,  that  the  other  judges  agreed  with 
Holt,  that  the  covenant  wae  not  binding  on  the  assignee  of  the  land,  as  a 
covenant ;  bat  they  were  of  opinion,  that  taking  the  deed  as  a  whole,  it 
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granted  all  vhioh  it  was  the  intention  of  the  gr^tor  to  pus ;  and  ai  tlte 
question  was  os  a  wager  as  to  the  amount  of  the  rent,  and  not  as  to  the 
form  of  the  remedy,  they  decided  for  the  pUin^ff.  The  covenant  in  this 
case  was  for  the  payment  of  money ;  but  it  is  evident  that  the  law  most  be 
the  same  in  the  oase  of  any  other  burden ;  and  oonseqnently,  although  the 
assiguee  iu  fee  of  laud  might,  agreo&bly  to  the  case  of  the  prior  and  con- 
vent, take  advantage  of  a  covenant  made  by  an  entire  stranger,  vith  the 
assignor,  to  ereot  buildings  on  the  land,  yet,  if  the  assignor  had  covenanted 
with  a  stranger,  to  erect  them  himself  for  the  stranger's  benefit,  the  bur- 
den of  such  oovenant  would  not  pass  to  the  assignee,  nor  oould  the  cove- 
nantee compel  him  to  execute  it. 

In  Taylor  v.  Owen,  2  Blackford,  301,  this  difference  between  the  opv 
city  of  the  benefit  and  the  burden  of  oovenants  to  run  with  Und,  where  no 
privity  of  estate  exists,  was  applied  under  oircnmstanoes  of  some  pecnliari^. 
The  owner  of  a  tract  of  land  demised  a  part  of  it  to  a  tenant,  whose  object 
was  to  open  a  shop  for  the  sale  of  merchandise,  and  covenanted  that  no  on6 
else  should  sell  goods  of  the  same  nature  on  the  re^due  of  the  tract.  He 
subsequently  sold  another  portion  of  the  tract  to  a  purchaser,  who  was  sued 
by  the  lessee  of  the  first  portion  for  a  violation  of  the  covenant.  As  the 
covenant  affeol«d  the  value  of  the  estate  demised  to  the  covenantee,  its 
burden  would  have  passed  to  an  assignee  of  the  reversion,  as  well  as  ,its 
benefit  to  an  assignee  of  the  lessee,  because  the  want  of  privity  of  contract 
would  have  been  supplied  by  privity  of  estate.  But  as  the  reversion  was  not 
assigned,  and  the  circumstance  that  the  land  sold,  belonged  to  the  owner  of 
the  land  demised,  ab  the  time  of  the  lease,  was  immaterial,  the  parties  in 
the  action  were  entire  strangers  in  estate,  as  well  as  in  contract.  The  case 
Uierofore  stood  in  the  same  position,  as  if  no  lease  had  been  made,  and  k 
covenant  had  been  given  to  a  stranger,  which  imposed  a  burden  on  the 
covenantor,  but  could  not  bind  those  claiming  under  him  by  assignment. 
It  was  accordingly  held,  that  even  if  the  covenant  would  have  passed  with 
an  assignment  of  the  lease  or  reversion  to  which  it  was  incident,  it  was  not 
binding  on  the  defendant,  who  was  a  stranger  to  the  contract,  and  was  not 
in  privity  with  the  estate,  for  the  benefit  of  which  it  was  intended,  and  that 
the  only  remedy  of  the  lessee  lay  in  an  action  against  the  original  cove- 
nantor. Had  the  defendant  taken  an  assignment  of  the  reversion  of  the 
premises  leased  to  the  plaintiff,  together  with  the  estate  in  fee  simple  in  the 
rest  of  the  land,  the  covenant  would,  by  the  statute  32  Hen.  8,  have  passed 
with  the  reversion,  and  have  rendered  him  liable  for  the  ta^ach  committed 
by  the  exercise  of  the  trade  against  which  it  provided.  But  a  re-assigo- 
ment  of  the  reversion,  would  have  removed  this  liability  by  transferring  the 
obligation  to  the  assignee,  leaving  the  land,  b<^  directly  and  indirectly, 
unaffected  by  its  harden. 

A  kindred  decision  was  made  by  the  Supreme  Court  of  Massachusetts, 
in  Hard  v.  Curtis,  19  Pick.  469.  The  owners  of  different  mills,  who  drew 
the  water  which  tixej  used  from  the  same  stream  and  dam,  entered  into  «B 
agreement,  in  which  they  covenanted  to  use  water-wheels  of  a  certain  power 
and  constmotion.  Subsequently,  one  of  the  mills  was  conveyed  to  the 
defendant,  and  an  action  brought  against  him  for  a  violation  of  this  agree' 
ment.  But  it  was  held  by  the  court,  that  in  the  absence  of  privity  of 
estate,  the  obligation  of  the  covenant  would  not  extend  beyond  the  original 
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partiaa,  to  third  pemms  claiming  under  tbem  b;  descent  or  purobase,  and 
that  the  only  remedy  lay  in  a  snit  agunat  the  vendor,  nnder  whom  the  d^ 
fendant  oame  into  possession  of  the  premiseB.  A  similar  view  of  the  law 
Has  token  in  Morae  T.  Aldrich,  19  Pick.  449 ;  althoagh  it  was  decided  that 
vhere  the  fee  of  a  mill-dam  vas  vested  in  one  man,  and  the  right  to  oae  it 
»  a  fish  pood  in  another,  there  wu  a  soffident  privity  of  estate  between 
tbem,  to  render  a  covenaot  by  the  farmer  to  draw  off  the  water  once  in 
every  year,  incident  to  tb«  land,  and  binding  on  those  in  whom  it  subse- 
quently vMted.  It  may  be  doabted  whether  this  decision  can  be  snstuned 
on  the  ground  on  which  it  was  pat  by  the  court.  To  oonstitnte  privity  of 
estate,  the  position  of  the  parties  must,  it  would  seem,  be  such  as  would 
formerly  have  ^ven  riae  to  the  relation  of  tenure,  and  if  so,  it  oannot  arise 
from  the  mere  grant  of  an  easement  ont  of  an  estate  in  fee.  If,  however, 
the  ground  taken  in  Savage  v.  Mason,  ante  140,  be  law,  and  the  character 
of  a  covenant  be  dependant  upon  the  effect  of  the  whole  agreement  of  which 
it  b  ft  part,  tiie  oovenante  iu  question  in  Morse  v.  Aldrioh,  and  Hurd  v. 
Curtis,  may  both  tiave  been  for  the  benefit  of  the  land,  and  conseqoe&tl; 
binding  npon  heirs  and  snbseqnent  purchasers.  For  when  the  benefit  and 
harden  of  an  agreement  are  so  inseparably  connected,  that  each  is  neoes- 
■ary  to  the  ezlstenoe  of  the  other,  it  would  seem  to  follow  that  both  moat 
go  together,  and  that  a  liability  to  the  burden,  will  be  a  necessary  incident 
to  die  right  to  the  benefit.  It  was  held  aooordingly  in  Coleman  t.  Cole- 
aian,  7  Harris,  100,  that  a  covenant  entered  into  between  the  owners  of  ao 
estate,  that  port  only  should  be  divided,  and  the  residue  held  in  common, 
was  binding  on  the  heirs  and  assignees  of  the  contracting  parties,  though 
not  named  in  the  covenant,  and  was  consequently  a,  bar  to  an  action  of 
parUlion,  instituted  by  the  descendants  of  one  of  the  original  covenantors. 

The  case  of  Scott  v.  Burton,  2  Ashmead,  824,  contains  a  dictum,  that 
where  the  owner  of  land  conveys  a  portion  of  it  in  fee,  not  only  will  tbs 
benefit  of  the  oovenante  contained  in  the  deed  run  with  the  land  conveyed, 
but  their  obligation  with '  the  nnconveyed  residue,  and  be  binding  on 
all  parlies  who  take  it  subsequently  by  assignment.  As  this  opinion  is 
oontrary  to  the  conolurion  ali^y  expressed  in  this  note,  and  as  the  deci- 
nons  of  the  New  York  Court  of  Chancery  in  Hills  v.  Miller,  8  Paige,  254, 
the  Trustees  of  WatertowQ  v.  Cowen,  i  Paige,  610,  were  quoted  in  its 
support,  it  may  be  well  te  examine  those  oases. 

There  can  be  no  doubt  that  the  holder  of  a  corporeal  hereditement,  may 
create  ont  of  it,  by  vay  of  grant  or  reservation,  any  of  the  different  inoor- 
porrnl  hereditaments  with  which  it  is,  in  ite  nature,  capable  of  being  affected. 
In  this  way  the  ownership  of  land,  may  be  oharged  with  rents,  commons, 
ways,  or  the  prlvile^  of  a  use  of  water,  light,  or  air.  Moreover,  with  the 
exception  perhaps  of  rents,  snoh  incorporeal  hereditemente  need  not  be 
created  as  exclusively  personal  rights,  but  may,  as  in  tbe  oase  of  common 
appurtenant,  be  attached  to  other  corporeal  hereditements,  so  as  to  vest  in 
■noceasion  a  right  to  their  enjoyment,  in  all  the  parties  towhom  snob  here- 
ditements may  oome  by  assignment.  ^Torth  Ipswich  Factory  v.  Batohilder, 
5  New  Hamjuhire,  192.  Nor  need  the  instrument  by  which  an  iucorpo- 
leal  hereditament  of  this  sort  is  created  or  enlarged,  be  of  necessity  a  for- 
mal grant.  Although  in  the  guise  of  a  covenant,  yet  if  it  be  nnder  seal  and 
express  the  intention  to  grant,  theeffectofa  grant  will  be  given  to  it,  and 
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rights  will  ansa  under  it  by  assigiimeiit,  when  by  the  uaignment  of  a  men 
oovenuit  nothing  would  have  passed.  This  was  in  effect  the  decision  of 
the  court  in  Brewster  t.  Eitohell  already  cited,  where  though  Holt  {Minted 
out,  that  the  plaintiff  took  no  right  of  action  agunat  the  defendant,  merely 
by  foroe  of  the  oovenant,  the  oourt  decided  that  he  had  a  valid  right  of 
action  by  virtue  of  the  grant  to  which  that  eovenant  amounted.  Had  b« 
brought  oorenant,  he  would  have  failed  :  as  he  merely  brought  an  action 
to  eatablish  his  right  to  distrain,  to  the  amount  of  what  the  covenant 
granted,  he  had  judgment  Seen  from  this  point  of  view,  the  cases  of 
Hills  V.  Miller  and  Watertown  y.  Cowen,  are  free  from  the  anomaly  of 
holding,  that  the  burden  of  a  covenant  can  pass  to  the  assignee  in  fee  of  the 
land  on  which  it  rests,  even  when,  in  consequence  of  its  affecting  the  valoe 
of  another  piece  granted  to  the  covenantee  at  the  time  of  covenant  made,  it 
eau  be  oonstmed,  agreeably  to  the  decision  of  Normwi  v.  Wells,  17  Wend. 
1S6,  into  a  covenant  running  with  the  latter.  No  privity  exists  between 
the  assignees  of  land  charged  with  the  obligations  of  snoh  a  covenant,  and 
those  to  whom  the  land  benefitted  by  its  opeiutioD, is  originally  granted  or  snb- 
Beqnendy  asugned,  for  each  parcel,  will  be  viewed  by  the  law  as  distinct  frcm 
tiie  other,  and  the  possession  of  the  former  will  be  as  unconnected  in  point  of 
estate  with  that  of  the  latter,  as  if  both  parcels  had  not  belonged  to  the 
Bame  person  at  the  time  of  covenant  made.  The  cases  of  Hills  v.  Miller, 
and  Tmstees  of  Watertown  v.  Cowen,  were,  however,  not  actions  of  covs- 
nant,  but  bills  in  equity  for  an  injunction,  and  they  were  decided  exactly 
on  the  principle  of  Brewster  v.  Kitchell,  that,  taking  the  whole  of  the 
writings  under  seal  together,  there  appeared  to  have  been  an  easement 
granted  out  of  the  property  charged  by  the  bill,  which  had  come  by  assign- 
ment to  the  hands  of  the  defendant,  and  as  this  easement  had  been  ren- 
dered  by  the  intention  of  the  parties,  appurtenant  to  lands  granted  at  the 
same  time,  and  subsequently  conveyed  by  the  grantee  to  the  plaintiff,  the 
latter  recovered  on  the  grant,  though  he  could  not  have  recovered  on  tha 
oorenant.  The  grounds  on  which  Chancery  will  afford  relief  on  such  cove- 
nants, are  strikingly  illustrated  by  the  case  of  Barrow  v.  Bichard,  8  Fuge, 
S51.  Two  lota  ware  sold  at  different  periods  ont  of  the  same  tract  of  land, 
and  the  deeds  of  conveyance  contained  mutual  covenants  between  the  vendor 
and  the  purchasers,  against  the  carrying  on  certun  offensive  trades  on  any 
part  of  the  premises  in  the  hands  of  either  of  the  parties.  Subsequently  the 
second  vendee  brought  his  bill  against  the  assignee  of  the  first,  for  relief  by 
injunction  against  a  breach  of  the  oovenanL  Agreeably  to  the  decision  ia 
Taylor  v.  Owen,  the  benefit  of  the  covenant  did  not  under  these  cireum- 
Bt-ances  pass  at  law  to  the  plaintiff  nor  its  burden  to  the  defendant,  although 
on  the  latter  point  the  Chancellor  expressed  a  different  opinion.  But  he  held 
that  the  default  in  the  legal  remedy  would  sustain  the  equitable  jurisdiction, 
and  that  ss  the  undertaking  of  the  first  vendee  had  imposed  a  charge  in  the 
nature  of  an  easement  on  that  part  of  the  estate  sold  to  him,  and  attached  it 
to  the  portion  retained  by  the  vendor,  the  reanldng  advantages  and  reetrio- 
tions  would  be  enforced  by  Chancery,  according  to  the  intent  of  the  cove- 
nant, for  and  against  all  subsequent  isaignees  of  either  parcel  of  the  land. 

On  the  whole,  therefore,  we  may  infer  that  the  burden  of  covenanla 
charing  land,  made  by  the  owners  with  entire  strangers  to  the  land  so 
charged,  will  not  run  with  the  land,  nor  rest  npoo  the  parties  taking  it  by 
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urignment,  even  when  the  oorenaataeg  take,  by  virtae  of  tlie  deed  oontain- 
iug  the  coTen&nt,  &n  estate  in  other  and  diBtinct  land  belcmguig  to  the  ootq- 
nantors.  Moreover  the  original  covenantor  himself  will  not,  in  sach  maea, 
he  liable  to  the  assignee  of  the  estate  granted  to  the  covenantee,  even  when 
the  grant  creates  a  privity  of  estate  between  the  parties,  unless  tlw  cove- 
nant affects  the  value  of  the  grant,  and  thus  agreeably  to  the  decision 
in  Norman  v.  Wells,  becomes  capable  of  ninning  with  the  land.  If  tbero. 
fere  the  owner  of  two  oontiguons  estates  grant  one  of  them  in  fee,  and 
covenant  not  to  erect  bnildiugs  on  the  whole  or  part  of  the  other,  tiie  eov*- 
nant  will  in  general  merely  be  binding  as  enoh  between  the  parties.  Hw 
assignee  of  the  estate  onconveyet^cannot  be  made  liable  in  an  action  of 
covenant,  nor  can  the  assignee  of  the  land  granted,  snpport  snch  an  action 
even  agunst  the  grantor,  Qnlsss  in  so  &r  as  the  covenant,  althongh  to  be 
pofonned  apart  from  the  land,  may  be  held  to  run  with  it  as  afFeoting  ita 
valoe.  But  ^though  the  covenant  when  regarded  as  a  contract  is  binding 
only  between  the  original  parties,  yet  in  order  to  give  effect  to  their  int«n- 
tion  it  may  be  oonstraed  as  creating  an  incorporeal  hereditament  (in  the  form 
d  an  easement]  ont  of  the  nnconveyed  estate,  and  rendering  it  appurtenant 
to  the  estate  conveyed,  from  thenceforth  all  fa  tare  assignees  of  Uie  estates 
in  qnestion,  will  be  regarded  as  posaeseing  the  rights  and  rabjeot  to  the  obli> 
gstdons  which  the  title  or  liability  to  such  an  easement  creates.  It  most  be 
evident  that  the  same  general  principles  will  apply,  when  the  covenant  is 
made  by  the  grantee  of  the  laud  conveyed,  and  binds  him  to  avoid  W  per- 
form oertun  Uiin^  with  regard  to  the  land  which  be  takes  by  the  convey- 
anoe.  As  the  hnrden  of  covenants  does  not  ran  with  land  independently  of 
lennre,  ^e  subsequent  assignee  of  snch  land  if  conveyed  in  fee,  can  never, 
where  the  principles  ofthe  statute  of  Quia  Bmptorea  are  in  force,  be  liable  to 
an  action  on  the  covenant  as  spch.  The  covenuit  may  however  amount, 
as  between  the  original  grantor  and  grantee,  to  the  reservation  or  grant  (df 
an  easement  a|>pnrtenant  to  other  land  belonging  to  the  grantor,  and  arising 
out  of  the  land  conveyed  to  the  grantee.  And  when  this  is  the  case,  thv 
general  bw  applicable  to  easements  of  this  nature  as  already  laid  down, 
will  of  coarse  apply. 

In  thus  passing,  however,  from  the  questiw  as  to  the  transmisnon  witb 
the  land,  of  the  burden  of  covenants  made  by  tenants  in  fee  with  entire 
strangws,  to  that  of  covenants  entered  into  with  parties,  from  whom  an 
estate  in  fee  passes  at  the  time  of  covenant  made,  the  case  becomes  much 
more  complicated.  At  common  law,  even  if  no  services  were  reserved  on 
a  faoJKneut  in  fee,  there  was  still  a  tenure  created ;  for  the  feoffee  held  of 
tbc  feoffor  by  the  same  services  as  the  latter  of  the  superior  lord ;  Lit.  sect 
216;  2  Inst.  276,  511;  Coko  Lit.  148,  a.;  Spinks  v.  Tenant,  1  Bollc's 
Eeports,  106.  This  tenure  always  arose  on  &  feoffment,  by  implieatioa 
at  law,  unless  there  was  some  express  stipulation  to  the  contrary ;  2  lust 
48,  275. 

It  necessarily  followed  &om  this,  that  privity  of  estate  growing  ont  of 
teoiue,  existed  as  much  between  the  feoffor  of  an  estate,  and  tbose  to  whom 
be  conveyed  it,  when  the  feoffment  was  in  fee,  as  when  it  was  for  life.  In 
the  latter  case  there  remained  in  him  a  reversion ;  in  the  former,  what  is 
perhaps  better  dedgnated  a  possibility  of  reverter ;  but  in  both,  the  natora 
of  bis  privity  with  tihe  estate  conveyed,  was  sooh  as  to  entitle  him  to  botnaga 
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or  fealty  from  the  party  to  whom  he  had  conveyed  it,  and  to  make  any  ser- 
vice, charge,  or  rent,  which  he  reserved  on  the  conveyance,  a  rent  service, 
for  which,  withont  a  clanse  of  distress  in  the  deed  under  which  it  arose,  he 
might  distrain  of  common  right.  Lit.  sect.  216;  Gilbert  on  Bents,  page 
12 ;  Lit.  sect.  70.  It  follows  that  there  was  a  privity  of  estate  between 
the  grantor  and  the  tenant  of  an  estate  txiaveyed  in  fee,  which  was  not 
destroyed  by  assignment,  since  the  former  might  stall  distrain  on  the  land  in 
the  bands  of  the  assignee,  for  all  that  was  due  on  tbe  reservation  in  the  origi- 
nal conveyance.  Coke  Lit.  142,  a.  Little  doabt  therefore  can  exist,  that  this 
privity  of  estate  would  have  supported  at  that  period  in  England,  an  action  of 
covenant  against  tbe  assignee  of  a  ttpant  in  fee  under  a  feoffment,  as  it 
Still  does  against  tbe  assignee  of  an  estate  for  life  created  by  feoffment; 
M'Murphy  v.  Minot,  4  New  Hampshire  R.  454;  even  where  no  rever- 
sion remains  in  the  feoffor.  The  law  with  regard  to  the  latter  class  of 
estates  is  unaffected  by  the  Statute  Westminster  8,  commonly  known 
as  the  Btatnte  Qnia  Emptores  which  extends  only  to  estates,  in  fee, 
and  indicates  what  was  the  common  law  as  to  those  estates,  when  they 
held  the  same  feudal  relation  to  the  feoffor  as  estates  for  life;  statute 
Westminster  8,  cap.  3;  2  Inst  504.  Before  the  passage  of  that  statute, 
the  rights  of  the  feoffor  were  never  less,  and  were  in  some  cases  greater, 
towards  a  feoffee  in  fee  holding  tinder  him,  than  towards  a  feoffee  toi 
life,  and  we  must  therefore  presume  that  he  was  in  such  privity  of 
estate  with  the  asugnee  from  either,  as  to  be  able  to  support  an  action 
against  him,  on  a  covenant  made  by  the  assignor,  to  whom  the  first  feoff- 
ment bad  been  made.  Bat  tbe  statute  Quia  Emptores  having,  as  far  as 
England  is  concerned,  destroyed  this  common  law  privity  of  estate  between 
feoffors  in  fee  and  those  who  were  enfeoffed  by  them ;  and  consequently 
turned  by  construction  of  law,  all  rents  reserved  on  such  conveyances 
into  rent-seek,  or  rents  charge;  (Qilbert  on  Rents,  page  14;  Lit.  sect. 
214,  216;)  it  follows,  that  the  law  which  Lord  Holt  laid  down  in 
Brewster  v.  Eitchell,  as  applicable  to  covenants  made  by  the  tenants  of 
lands  with  third  persons  generally,  is  equally  applicable  to  covenants 
entered  into  by  grantees  of  estates  in  fee,  with  their  grantors.  Thus  it  was 
held  in  Keppel  v.  Bailey,  (supra  180),  that  a  covenant  entered  into  by  the 
pioprietoni  of  certain  iron  works,  not  to  use  any  other  means  of  transit  for 
the  purpose  of  obtaining  lime,  than  a  railroad  belonging  to  tbe  plainti^, 
WM  not  of  a  nature  to  pass  with  a  subsequent  assignment  of  tbe  premises, 
nor  to  bind  the  assignees.  No  doubt  the  deciaion  would  have  been  the 
same  way,  had  the  covenant  been  made  by  a  grantee,  unless  the  grant  had 
been  such  as  to  create  tenure  or  privity  of  estate,  as  between  the  grantor  and 
the  subsequent  assignees.  And  this  view  of  the  law  is  sustained  by  the 
case  of  Irish  t.  Johnston,  1  Jones,  488,  where  the  remedy  for  the  recovery 
of  rent  reserved  in  a  grant  in  fee,  ^m  an  assignee  of  tbe  grantee,  was 
held  to  be  debt  on  the  privity  of  estate  and  not  covenant  on  the  deed.  But 
in  the  recent  case  of  Hemingway  v.  Femandes,  13  Simons,  228,  where  the 
plaintiff  had  demised  land  to  the  proprietors  of  a  neighbonring  colliery,  to 
be  used  for  the  construction  of  a  railroad,  and  taken  from  the  lessees  a 
covenant  for  themselves  and  their  assigns,  that  they  would  carry  all  the 
coal  obtained  from  the  mines  then  worked,  or  others  thereafter  opened,  over 
the  railway  upon  the  premises  demised,  paying  the  lessor  a  certun  rent  per 
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Cos,  it  was  held,  tlwt  tbe  corenant  ma  of  a  nature  to  ran  with  land,  and 
that  its  bnrdeD  'wontd  pass  to  a  eabseqiient  assignee  of  the  railway  and  col- 
lieries, and  render  him  liable  for  ita  fulfilment.  In  this  case,  it  ia  obvious, 
that  a  teaure  was  created,  and  the  case  thns  taken  beyond  the  reach  of 
the  difficulty  in  Keppel  r.  Bail6y,  and  bronght  within  the  range  of  the 
nnmeroiu  decisions,  which  render  the  assignee  liable  to  the  bnrden  of  oove- 
nautfl,  whenever  a  privity  of  estate  sabsists  between  him  and  the  original 
grantor  :  Howland  v.  Coffin,  9  Pick.  62;  Torrey  v.  Wallis,  4  Cnshing,  442. 

The  law  in  Massachnaetts,  seems  to  be  in  accordance  with  the  mle  which 
prevails  in  England ;  and  it  has  been  decided  that  the  burden  of  a  covenant 
made  by  the  grantee  in  fee  of  land,  with  the  grantor,  to  maintain  a  highway 
passing  bj  the  land  granted,  will  not  run  to  the  assignee  of  snch  land,  or 
render  him  liable  to'Sn  action  of  covenant;  Plymouth  v.  Carver,  16  Pick. 
183.  It  may  be  doabtful,  whether  such  a  covenant  is  capable  of  running 
with  the  land  nnder  any  ciicumstanoes ;  bnt  the  court  seem  to  ha^e  decided 
the  qnestian  on  the  ground  of  the  reladon  of  the  parties  to  each  other,  and 
the  absence  of  all  pririty  between  them.  This  case,  of  course,  equally  proves, 
that  the  burden  of  a  covenant  made  by  a  tenant  in  fee,  with  a  stranger  from 
whom  no  estate  passes  at  the  time  of  covenant  made,  will  not  he  binding  on 
an  assignee  of  the  land,  and  may  be  cited  to  that  effect,  in  conjunction  with 
Hard  v.  Cortia,  and  Taylor  v.  Owen. 

This  state  of  the  law  in  England,  by  preventing  the  vendors  of  real  pro- 
perty from  imposing  restrictions  binding  on  the  asugnees,  from  the  first  ven- 
dees, 88  to  the  manner  in  which  it  should  be  enjoyed,  would  have  led  t« 
inconveniences,  which  might  have  produced  a  change,  were  it  not  that  when 
lands  are  granted  there,  for  purposes  requiring  the  restraint  of  covenants 
running  with  land,  against  acts  injurious  to  other  portions  of  the  same 
property,  they  are,  as,  in  the  case  of  building  leases,  Dsaalty  conveyed  for 
long  terms  of  years,  and  thus  all  covenants  snsceptible  of  running  with 
land,  are  made  obligatory  apon  Bubeequent  pnrchasers.  In  Pennsylvania, 
leases  for  long  terms  of  years  are  but  little  understood,  and  few  persons 
would  be  found  willing  to  accept  a  conveyance  of  anything  less  than  the 
fee.  As  the  statnte  Qnia  Emptores  is  not,  however,  in  force  in  that  State, 
it  would  seem  that  all  covenants  of  a  character  to  run  with  land,  under  any 
cinaniBtances  whatever,  will  there  be  as  binding  upon  the  assignee  of  a 
grantee  in  fee,  as  upon  the  assignee  of  a  lessee  for  life  or  years  ;  Sergeant 
T-  Ingersoll,  1  Wharton,  3S8.  In  truth,  this  ccnclnsion  is  rendered  neces- 
sary by  the  &ot  that  an  action  may  be  maintained  in  that  State,  against  the 
asrignee  of  land,  subject  to  a  rent  reserved,  on  the  convenants  in  the  con. 
veyance  to  his  assignor,  for  the  payment  of  the  rent  reserved  in  such  con- 
Teyance;  Royer  v.  Ake,  3  Penna.  Keports,  461;  Herbangh  v.  Zentmyer, 
2  Rawle,  159 ;  Hannen  v.  Ewalt,  6  Harris,  9,  while  such  is  not  the  case  in 
England,  and  could  not  be  in  Pennsylvania,  if  no  privity  of  estate  existed 
between  the  grantor  of  such  an  estate,  and  the  grantee  and  his  assigns.  Of 
coarse,  the  same  law  which  applies  to  the  case  of  a  covenant  to  pay  rent, 
must  hold  good  in  that  of  other  covenants  capable  of  running  with  land, 
to  tiie  aswgnee  of  a  lease  for  life  or  years;  and  consequently,  agreements 
to  erect  back  buildings  or  not  to  erect  them,  to  keep  open  water  courses, 
to  support  ways,  and  even  to  grind  com,  made  by  the  grantee  of  aa 
estate  in  fee,  at  the  time  of  the  grant,  will,  in  that  State,  not  only  Mnd 
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the  grantee  Mmself,  but  all  persona  taking  adder  him  by  aaagameat. 
This  was  first  mled  id  the  ease  of  Dunbar  t.  Jumper,  2  Yeates,  74,  where 
it  was  bold,  that  on  a  conrejanoe  in  fee,  and  covenant  by  the  grantee  to 
^nd  cara  for  the  family  of  the  grantor,  an  action  might  be  brought 
agunst  the  assignee  of  the  grantee. 

These  principles,  and  the  concln«<mfl  to  which  they  lead,  will  be  fonnd 
stated  vritJi  great  preciuon  and  force  of  argument,  by  Kennedy,  J.,  in 
delivering  the  opinion  of  the  court  in  the  case  of  Ingersoll  v.  Set^ant,  1 
Wharton,  348  The  deiuaioa  there  made,  appears  to  determine  the  folbw. 
ing  points : — 

IsL  A  rent  reserved  on  a  conveyanoe  in  foe,  was  a  rent^errioe  at  com- 
mon law,  maintained  as  anch  by  the  privity  of  estate  growing  ont  of  the 
relation  of  lord  and  tenant,  arising  from  Che  conveyance,  and  supported  by 
the  possibility  of  a  reverter  to  the  grantor,  in  oase  of  a  fitilure  of  inheritable 
blood  on  the  [oit  of  the  grantee. 

2nd.  The  statute  of  Quia  Emptorea,  by  destroying  the  privity  of  estate 
whiob  arose  at  common  law,  on  sach  conveyanoes,  and  removing  the  posm- 
bility  of  a  reverter  in  case  of  an  escheat,  changed  all  rents  reserved  by  the 
grantor  on  oonveyanoes  in  fee,  into  rents-charge,  since  the  party  to  whom 
they  were  reserved,  was  no  longer  the  lord  of  the  grantee,  but  a  mere 
stranger. 

Sd.  The  statute  of  Quia  Emptores  has  evidently  never  been  in  force  in 
Pennsylvania ;  since  the  charter  of  Fenn  provided,  that  the  lands  in  that 
State  which  were  granted  to  him  to  hold  of  the  crown  in  free  and  common 
BOooage,  knd  by  fealty,  were,  upon  alienation,  to  be  held,  not  immediately  of 
the  king,  but  of  Penn  himself,  for  snch  eatatea  as  he  should  deem  expedient; 
the  statute  of  Quia  Emptores,  to  the  contrary  notwithstanding.  This  abro- 
gation of  the  statute  of  Quia  Emptores,  was  recognized  by  the  act  of  assembly 
of  the  year  1700,  which  provided  that,  in  de&ult  of  heirs,  lands,  if  held 
immediately  of  the  proprietary,  abould  go  to  him;  if  sot  so  held,  tlien  to 
the  immediate  party  of  whom  they  were  held;  indioating  that  the  old 
common  law  principle  of  subinfeudation  existed,  not  merely  between  Penn 
and  his  immediate  alienees,  but  between  those  alienees  and  the  parties 
taking  under  them.  Moreover,  in  case  of  Dunbar  v.  Jumper,  the  court 
ruled  that  the  burden  of  a  covenant  made  by  a  grantee  in  fee,  with  a  grantor, 
ran  with  the  land,  to  an  assignee  from  the  grantee;  and  this  decision,  as 
W^l  as  those  sustaining  actions  of  covenant  for  rents  reserved,  on  convey- 
ances in  fee,  against  subsequent  asaignees  is  fee,  which  would  not  be  good 
in  England,  can  only  be  supported  on  the  ground  of  a  privity  of  estate 
irreconcilable  with  the  existence  of  the  statute  Quia  Emptorea.  Royer  v. 
Ake,  3  Pennsylvania  Reporta,  461;  Herbangb  v.  Zentmyer,  2  Eawle,  159. 

4th.  This  statute  not  being  in  force,  it  fallows,  that  rents  reserved  on 
oonveyanoes  of  the  whole  fee,  remain  in  Pennsylvania  as  at  common 
law  in  England ;  and  are  of  oonrse  rents-service  capable  of  being  appor- 
tioned, and  entitling  the  holder  to  a  diatrese  of  common  right. 

The  effect  of  this  decision,  to  which  the  courts  had  been  for  some  time 
gradually  approaching,  ia  to  remove  all  doubt  that  covenants,  capable,  under 
any  rarcnmstancea,  of  running  with  land,  will,  in  PennsyIvania,'paBS  as  to 
their  burden  to  the  assignee  of  land  granted  in  fee,  provided  they  are 
made  between  the  grantor  and  the  grantee,  at  the  time  of  the  grant. 
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A  rent  gnnted  oat  of  land  wlere  no  osUte  passes  at  tlie  time  of  Xha 
grant,  is,  hoireTer,  ia  FenDsylvania  as  it  was  at  common  law,  a  rent-chuge, 
and  bj  A  necesaary  implication  &om  the  decision  in  Ingersoll  v.  Sergeant, 
insoBceptible  of  apportionment;  ao  that  a  releue  of  p«xt  of  the  laad 
woold  release  all.  A  covenant  to  pa;  anch  rent,  or  to  perform  any  other 
ac^  woold  necessarily  be  made  with  a  stranger  in  estate,  from  whom  the 
eovenantoT  took  nothing  in  the  land,  and  would  therefore  be  merely  col- 
lateral to  the  land,  and  personal  to  the  covenantor,  and  oonld  not,  agreea- 
Uy  to  the  diota  of  Holt,  in  Brewster  t.  Kitchell,  of  KxttSEOY,  in  Ingersoll 
T.  Sergeant,  the  opinion  of  Fktt  in  his  Treatisee  on  Covenants,  p.  475,  and 
the  cases  of  Plymooth  t.  Carver,  and  Taylor  v.  Owens,  bind,  or  in  any  way 
tSket  a  anbseqnpnt  assignee  of  the  land. 

Hie  law  in  Pennsylvania,  with  regard  to  covenants  capable  nnder  any 
rarimmstanoes  of  running  with  land,  and  made  by  tenants  in  fee,  may  there- 
fore be  stated  as  follows :  When  at  the  lime  of  making  each  covenant,  an 
estate,  whether  in  fee  Eomple  or  tail,  for  life  or  years,  posses  from  the  cove- 
nantee to  the  covenantor,  a  privity  of  eetate  arises  between  the  parties, 
which  will  pass  to  the  assignee  of  the  land,  and  snstun  an  action  of  cove- 
nant, if  brought  against  him;  bat  where  no  estate  passes,  the  covenant  is 
personal  to  the  party  making  it,  and  collateral  to  the  land  ahoat  which  it  is 
mode,  and  will  not  aSect  the  asdgnee  of  sach  land.  We  may,  conteqoently, 
conelode  with  regard  to  that  State,  that  if  B.,  seised  in  fee  of  land  which  he 
does  not  derive  from  A.,  covenant  with  the  latter  to  pay  rent  ont  of  the  land, 
or  to  erect  or  not  to  erect  booses  on  it,  the  assignee  of  the  land  will  not  be 
bound  by  the  covenant ;  hut  that  if  B.,  at  the  period  of  covenanting  to  snch 
^ect,  receive  the  estate  to  which  the  covenant  relates  from  A.,  and  assign 
the  Eame  estate  in  quantity  of  interest  which  he  has  received  to  C,  the  latter 
will  be  liable  to  an  action  of  covenant,  founded  on  pivity  of  estate;  Hirst 
V.  Rodney,  1  Wash.  0.  0.  Reports,  375;  Boyer  v.  Ake;  Herbangh  v. 
Zentmyer.  A  different  view  was  taken  in  Irish  v.  Johnston,  1  Jones,  483, 
and  the  right  of  a  grantor  in  fee,  to  enforce  the  covenants  in  the  deed  agunst 
an  aasigneo  from  his  grantee  said  not  to  exist  even  in  Pennsylvania,  but 
the  reasoning  of  Gebboh,  C.  J.,  who  delivered  the  opinion  of  the  court, 
would  seem  applicable  rather  to  those  States  in  which  the  statute  of  Quia 
Emptores  is  in  force,  than  to  those  in  which  it  is  not,  and  the  authority  of 
the  earlier  oaaos  which  Irish  v.  Johnston  overruled,  was  subsequenily 
affirmed  in  Hannen  v.  Ewalt,  6  Harris,  9. 

The  case  of  Van  Bensselaer  v.  Bradly,  8  Denio,  135  seems  to  have  pro- 
ceeded upon  the  same  view  of  the  law  with  that  taken  in  Pennsylvania, 
for  it  was  decided  that  rent  reserved  on  a  conveyance  in  fee,  is  at  the  pre- 
sent day  in  New  York,  as  it  was  at  common  law  before  the  statute  of  Quia 
Emptorcs,  a  rent  service,  and  that  a  covenant  for  its  payment,  is  conse- 
quently binding  on  an  assignee  of  the  whole  or  any  part  of  the  land.  It 
was,  notwithstanding,  decided  in  a  still  more  recent  case  in  the  same  state, 
that  although  the  statute  of  Quia  Emptores  itself,  had  never  been  in  force, 
it  had  been  substantially  re-enacted  by  the  statute  of  1777,  sect.  14,  and 
the  statate  of  tenures  passed  in  1787,  which  destroyed  all  relation  of  tenure 
between  the  grantors  of  estates  in  fee  and  their  grantees,  and  vested  the 
ultimate  dominion  of  all  land,  together  with  the  possiibility  of  reverter  or 
escheat,  in  the  people  of  the  commonwealth  in  their  sovereign  capacity. 
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De  Feyeter  v.  Ulohael,  2  Selden,  467.  The  interpretatJoit  thus  fp.rea  to 
the  statute  law  of  New  York,  pats  it  od  the  same  footing  with  that  of 
Eogland,  and  miiat,  as  it  would  seem,  restrict  the  passage  of  the  bniden  of 
covenants,  with  the  assignment  of  estates  in  fee,  ante. 

We  have  now  seen,  that  when  a  oovenuit  is  capable  of  running  with 
land,  the  assigfieeB  of  the  land  may  take  advantage  of  its  benefit,  and  have 
examined  in  what  cases,  they  wiU  be  liable  to  the  burden  of  covenants 
made  by  their  assignors  ;  it  still  remains  to  determine  how  far  the  benefit 
or  bnrden  of  covenants,  extends  to  assignees  from  the  covenantor  or  cove- 
nantee, when  not  poBsesBed  of  the  land  at  the  iJme  of  assignment,  bat 
merely  of  an  estate  in  reversion.  It  is  well  known  that  at  common  law  the 
asdgnees  of  reversions,  could  not  take  advantage  of  covenants  made  with 
their  assignors,  and  that  this,  as  far  as  it  regarded  reversions  a^r  estates 
for  life  and  years,  was  helped  by  the  stat.  32  Henry  8,  cap.  34  ;  Crawford 
T.  Chapman,  17  Ohio,  449 ;  Beckford  v.  Parson,  7  G.  B.  920.  This  statute 
only  extended  to  snch  reversions;  Coke  Lit.  215,  a;  Winter's  case.  Dyer, 
807,  a ;  Lewis  t.  lUdge,  Oroke  Elizabeth,  8(!3 ;  not  reaching  even  the 
oasa  of  the  reversion  subsisting  in  the  grantor  of  an  estate-tul ;  and  of 
coarse  did  not  embrace  the  possibility  of  reverter,  which  existed  in  a  faofibr 
in  fee  at  common  law.  Lit.  sect.  216,  but  which  had  been  destroyed  by  the 
statute  of  Quia  Emptorea. 

It  follows,  that  in  England,  parties  claiming  by  assignment  from  cove- 
nantees who  have  made  a  conveyance  in  fee  at  the  time  of  receiving  the 
covenant,  remain  under  the  operation  of  the  common  law,  which  forbade  the 
assignment  of  a  chose  in  action,  and  are  consequently  incapable  of  suing  the 
oovenanter  or  bis  assigns  in  their  own  names.  And  as  fbe  assignee  of  a 
rent  reserved  on  a  conveyance  in  fee,  comes  within  this  rule,  ho  cannot  sue 
the  tenant  of  the  land  on  his  covenant  for  the  payment  of  the  rent ;  Milnaa 
T.  Branch,  5  M.  &  S.  411. 

The  same  doctrine  may  be  presumed  to  prevail  in  this  country,  except  in 
those  states  where  a  change  has  been  made  by  local  stetutory  enactment-s. 
The  law  was,  not  withstanding,  held  the  other  way  in  Pennsylvania,  in 
the  eases  of  Streaper  v.  Fisher,  1  Bawle,  155,  and  Miles  v.  St.  Mary's 
Church,  1  Wharton,  229,  in  which  it  was  held,  that  the  assignee  of  a  ground- 
rent,  might  bring  covenant  against  the  tenant  of  the  land.  It  ix  Bomewbat 
difficult  te  recoQoile  these  cases  with  principle.  Altbongh  in  that  state  the 
feudal  connection  between  the  grantor  of  an  estate  in  fee,  and  the  grantee 
would  seem  to  exist,  yet  the  assignee  of  such  grantor  took  at  oommon  law 
no  right  of  action  against  the  grantee ;  and  as  we  have  seen  that  the  statute 
32  Henry  8  only  applies  to  reversions  after  estates  for  life  and  years ;  (De- 
visees of  Van  Rensselear  v.  Executors  of  Plainer,  2  Johnson's  Cases,  24 ; 
Lewis  V,  Ridge;  Winter's  case,  supra,  96;)  it  would  appear,  that  whether 
the  statute  of  Quia  Empteres  be  in  force  or  not,  the  assignee  of  a  ground- 
rent  should  not  be  entitled  te  maintain  an  action  of  covenant  in  his 
own  name.  As  the  rent  itself,  being  an  incorporeal  hereditament,  neces- 
sarily passes  te  him  by  the  assignment,  he  may  of  course  distrain ;  or  an 
action  of  covenant  may  be  brought  in  the  name  of  the  person  te  whom  the 
oovenant  to  pay  it  was  first  mode.  Debt  on  the  obligation  created  by  the 
covenant,  he,  of  course,  has  not  in  the  absence  of  the  covenant  itself,  and 
debt  on  the  reddendum  only  existed  at  common  law,  in  the  case  of  rents 
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d  on  leues  for  yean;  and  the  statato  of  Anse,  which  merely  extended 
tbe  Utter  form  of  action  to  leases  for  life,  eeema  not  to  be  in  force  in  Penn- 
Bylvania.  Bepoit  of  ^e  Judges  as  to  English  statutes  in  force  in  Fenn- 
ajlvania,  S  Binney,  593;  Abbot  of  Burj's  case,  Dyer,  38,  60,  per 
Baldwik,  0.  J. ,  Biindlosa  y.  Phillips,  Groke  Elisabeth,  895 ;  Bishop  of 
Winchester,  t.  Wright,  2  Lord  Bajmond,  1056  j  V&rley  t.  Leigh,  2 
Exchequer,  446. 

It  would  appear,  therefore,  that  on  the  strict  principles  of  law,  tbe 
Mugnee  of  a  ground  rent  cannot  bring  any  action  In  bis  own  name,  to 
reoorer  the  lenc  when  in  arrear,  bnt  must  resort  to  bis  distress.  Much 
doubt  was  formerly  entertained  in  England,  whether  the  assignee  of  a  rent 
reserved  on  the  grant  of  an  estate  for  years,  coold  support  any  action  to 
recover  the  rent  where  the  reversion  did  not  pass  by  the  assignment. 
Austin  &,  Smith's  case,  1  Leonard,  815 ;  Bobbins  v.  Warwick,  1  Keblc. 
And  although  it  is  now  well  settled  that  debt  will  lie  under  these  circum- 
Rtanoes,  Demarest  v.  Willerd,  8  Cowen,  206;  Kendall  v.  Garland,  5  Gushing, 
74  ;  Ard  v.  Watkins,  Croke  Elii.  637,  651 ;  AUen  v  Bryan,  6  B  i;  C.  612 ; 
the  anthority  of  Idttleton  and  Coke  is  decisive,  that  the  assignee  of  a  rent 
reserved  on  the  conveyance  of  an  estate  in  fee,  was  without  remedy  of  any 
sort,  where  the  services,  and  consequently  the  possibility  of  reverter,  were 
expressly  excepted  out  of  the  grant,  unless  he  obtained  seisin  of  tbe  rent 
frran  the  tenant,  and  thus  acquired  the  power  of  resorting  to  on  action  real. 
Idt.  sec.  285 ;  Cake  Lit.  139,  b.  Where  the  serrioes  are  not  excepted,  bnt 
the  whole  interest  of  the  grantor  in  the  rent  and  its  inoidents  is  passed,  as 
is  always  the  case  in  assignments  of  fee  farm  and  ground-rents  at  the 
present  day,  the  assignee  acquires  the  power  of  resorting  to  a  distress;  but, 
•8  it  would  seem,  no  action  personal  of  debt  or  covenant  to  recover  the  rent 
irheu  in  arrear.  And  Sebqkamt,  J.  would  seem  to  have  been  of  this 
opinion,  in  f^ving  the  decision  of  the  court  in  Kcnege  v.  Elliot,  9  Watts, 
262.  It  has  indeed  been  suggested,  that  tbe  assignee  of  a  reversion  after 
an  estate  for  years,  might  sue  at  common  law  on  the  covenant,  which  the 
law  implies  from  IJie  reddendum  in  a  lease  tinder  seal,  Vyvyan  v.  Arthur, 
IB.&G.  410;  Harper  V.  Bird,  2  Levinz,208,  and  that  a  similar  right  may 
nriee  on  the  assignment  of  a  rent  reserved  on  a  conveyance  in  fee.  But 
M  debt  would  not  lie  under  these  circumstances,  it  is  difficult  to  believe 
that  there  can  have  been  a  right  to  bring  covenant,  which  would  more 
eflbctnally  have  contravened  the  feudal  policy  than  debt ;  0-iIbert  on  the 
Action  (^  Debt,  5 ;  Harper  v.  Bird,  T.  Jones,  102.  It  is,  however,  on 
this  ground  of  the  passage,  with  reversions,  of  the  right  to  bring  an  action 
on  the  implied  covenant  in  the  reddendum,  and  not  under  the  statute  32 
Henry  8,  which  is  wholly  inapplicable,  that  the  cases  of  Streaper  v.  Fisher, 
and  of  Miles  v.  St.  Mary's  Ghurch,  deciding  that  the  assignee  of  a  grouud- 
xent  can  sne  in  covenant,  are  alone  capable  of  being  supported,  if  considered 
•a  resting  exclnuvely  on  common  or  statute  law.  Bat  as  the  courts  of  Penn- 
i^lvania  professedly  administer  equitable  principles  through  the  medium  of 
oommon  law  forms,  and  as  the  tsugnee  of  a  ground-rent,  when  destitute  of 
legal  remedy,  may  no  doubt  support  a  bill  in  equity  for  its  recovery,  there 
would  seem  to  be  no  sufficient  reason,  why  he  should  not  attain  the  same 
object  in  that  state,  by  as  action  of  covenant ;  Livingston  v.  Livingston, 
4  Johns.  Ch.  287. 
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Id  the  mae  of  Soott  y.  Lnnt'i  Administnitor,  7  Petora,  606,  the  Snpreiu 
Ooort  of  the  United  States  held,  in  aocorduice  with  the  PenmiylTuiia  deci- 
rioDB,  that  the  aeei^ee  of  a  rent  reaerred  on  a  oosTeTuicie  in  fee,  might 
bring  an  aotion  of  ooveiuuit  against  the  oorenantor  or  hia  penonal  represeo- 
tative,  and  SioaT,  J.,  in  delivering  the  opinion  of  the  eonit,  appeals  to  have 
arrived  at  the  oonolnaion,  that  the  annexation  of  a  oondidon  of  defeasanoe 
to  a  grant  in  fee,  raised  some  sort  of  estate  or  interest  in  the  grantor,  eren 
before  condition  broken,  and  moreover,  that  this  intereBt  bronght  an  assigaee 
from  him  within  the  32  Henry  8,  relating  to  assignees  of  reversions.  In 
Rapport  of  this  doctrine  he  cited  the  case  of  Havergill  v.  Hare,  Groke  Jao> 
611;  S.  C,  2  Balstrode,  850.  On  this  point  it  la  only  necessary  to  observe, 
that  in  Havergill  v.  Hare,  a  fine  was  levied,  by  which  the  legal  estate  in 
the  land  was  conveyed  to  the  nse,  that  the  tenant  of  the  rent  and  his  assigns 
might  enter  for  rent  arrear ;  and  thus  the  point  of  law  there  diacnasod  was 
merely,  whether  the  assignment  of  a  sprin^ng  condngent  use,  when  conpled 
with  an  estate  which  it  was  meant  to  secure,  was  good,  if  made  before  the 
Tiae  became  vested  in  interest.  Moroover,  there  was  in  that  case  no  condi- 
tion, and  still  leas  any  revernon  in  the  tenant  of  the  rent,  since  it  was  a 
lent-charge  granted  out  of  land,  which  wss  not  conveyed  by  the  grant.  Of 
oonrse  no  condition  attached  to  or  aflfecting  the  land,  oonld  be  raised  by  tlie 
deed  granting  the  rent.  The  two  cases  of  Haveigill  v.  Hare  and  Scott  t. 
Lnnt's  Administrator,  are  consequently  not  in  pari  materia;  for  the  former 
was  of  a  rent  granted  out  of  land,  the  land  iteelf  remaining  nnconveyed;  act 
that  no  OoNDinotr  in  defeasance  of  the  estate  in  the  land  was  possible; 
lAi.  seo.  349  ;  and  it  was  held  by  all  the  jostices,  that  none  existed ;  while 
in  the  latter  there  was  a  rent  reserved  on  a  conveyance  of  the  land,  with  a 
valid  common  law  condition  of  re.entry.  One  decision  is  therefore  no 
authority  for  the  other;  and  it  is  evident,  that  in  the  ease  in  Peters,  the 
grantor  could  have  had  no  estate  or  interest  in  the  land,  under  the  condi- 
tion, even  after  breach,  if  before  entry,  and  that  his  rights  under  it  were 
inospable  of  assignment;  while  even  if  he  had  possessed  the  interest  attri- 
bnted  to  him  in  the  decision  of  the  conrt,  it  would  not  have  come  within 
the  statate  S2  Henry  8.  This  view  of  the  law  is  sustained  by  the  case  of 
Irish  V.  Johnston,  1  Jones,  483,  overruling  the  prior  coarse  of  decision  in 
Pennaylvania,  and  holding  that  an  action  of  covenant  would  not  lie  at  com- 
mon law  between  grantees  of  estates  in  tail  or  fee^  and  the  assignees  of  the 
grantors,  and  chat  the  difficulty  is  not  removed  by  the  statnte  of  32  Henty 
8,  which  applies  only  to  the  assignees  of  reverrions  after  leases  for  life  of 
years. 

Whatever  may  be  the  law  on  this  subject,  as  held  in  Pennsylvania  and 
the  courta  of  the  United  States,  it  vres  decided  iu  Kew  York,  in  a  oase  of 
great  hardship  to  the  unsnccessfiil  party,  that  the  assignees  of  a  fee  farm 
or  ground-rent,  are  not  within  the  statute  S2  Henry  8,  and  cannot  recover 
in  an  aotion  of  covenant  against  the  executor  of  the  deceased  tenant  in  fee 
on  an  express  covenant  made  by  the  testator.  Devisees  of  Van  Rensselaer 
.  T.  Execntors  of  Platner,  2  Johnson's  Cases,  '24.  It  waa  not  directly  decided, 
that  the  action  could  not  be  maintained  against  the  tenant  in  ^e  then  in 
seisin  of  the  estate ;  but  it  mnst  be  inferred  from  the  facta  of  the  oase  and 
the  language  of  the  court,  since  the  plaintiffs,  who  were  devisees  of  the 
rent,  being  held  not  within  the  statate  aa  te  asNgneea  of  reveraiona,  the 
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•ue  was  sud  to  be  at  oommon  law,  and  stronger  against  diem  that  if  tbey 
hftd  been  assignees  of  a  rerersioii  after  an  eitate  for  life  or  yean,  and 
Imnght  an  action  of  covenant  agunit  the  tenant  of  the  eatate  before  tha 
>tatiil«,  when  saoh  an  action  would  oertainlj  hare  been  bad.  In  the  pn- 
Tioos  case  of  The  Ex'ors  of  Van  Rensselaer  v.  The  Ez'ors  of  Plainer,  in 
the  same  volome  eS  reports,  it  had  been  held,  that  the  defendants  were 
liaUe  on  the  covenant;  m  that  if  the  righh-to  enforce  it  bad  passed  to  the 
plundA  with  the  ground-rent  under  the  devise,  they  must  have  hod  judg- 
ment. And  the  court  in  deciding  that  the  devisees  oould  not  sustain  their 
Mtion  against  the  executors  of  the  covenantor,  necessarily  decided  that  they 
eould  not  have  sued  the  covenantor  himself,  had  he  been  living,  or  bu 
assignee,  now  that  he  was  dead ;  for  executors  are  always  liable  on  an 
express  covenant  of  the  testator  for  the  payment  of  money.  This  case  is, 
therefore,  opposed  to  that  of  Scott  v.  Lnnf  s  adm'r,  and  appears  to  proceed 
upon  the  only  sound  view  of  the  law. 

The  obstaclea  which  this  doctrine  presents  to  the  reoovery  of  rents  reserved 
in  oonveyanoes  in  fee,  have  been  removed  in  New  Tork  since  the  case  of 
Tan  Benaaelaer  v.  Platner  was  decided,  by  the  Keviaed  Statutes,  which  put 
auch  rents  on  the  same  footing  with  those  reserved  in  leases  for  life  or  years, 
lod  invest  the  assignees,  with  the  right  to  nse  all  the  remedies  which 
oonld  have  been  employed  by  their  assignors;  1  Revised  Statutes,  Part  2, 
Ch.  1  Sects.  23,  25;  Van  Rensselaer  v.  Bradley,  S  Denio,  185;  Neil  v. 
The  Erie  Rail  Road,  12  Barbour,  460.  On  the  other  hand,  in  Ohio, 
where  the  statute  32  Henry  8,  o.  84,  has  not  been  adopted,  covenants  only 
run  with  a  present  estate  in  land,  and  cannot  be  enforced  by  the  asNgnee 
of  a  reversion,  even  when  reserved  on  the  grant  of  an  estate  for  life  or 
years ;  Crawford  v.  Chapman,  17  Ohio,  449 ;  while  in  Connecticut,  on  the  con- 
trary, the  local  common  law  is  held  to  supply  the  want  of  the  statnte,  and 
to  anthoriie  an  assignee  of  the  reversion  to  enforce  the  covenants  made  to 
the  lessor;  .Baldwin  r.  Walker,  21  Conn.,  16S. 

Agreeably  to  the  prinoiples  of  the  oommon  law  as  already  stated,  to  pass 
to  a  third  party  the  right  of  action  on  a  covenant,  there  must,  in  all  cases, 
have  been  a  conveyance  of  some  deSnite  estate.  The  covenant  itself,  what- 
ever might  be  its  nature,  was  necessarily  incapable  of  assignment  by  deed 
or  in  pus;  but  if  it  were  attached  to  an  estate  in  land,  every  assignee  of 
the  huid  acquired  a  right  to  enforce  the  covenant. 

Hence  followed,  that  while  between  the  original  grantor  and  grantee  of 
an  estate,  a  covenant  conld  never  be  called  into  being  without  deed;  yet  if 
it  were  capable  of  running  with  land,  any  subseqaent  assignment  of  the 
estate,  even  by  parol,  carried  with  it  to  the  assignee,  a  right  of  suit  on  the 
covenant.  A  deed,  altbongh  necessary  to  create  the  covenant,  was  yet 
unnecessary  to  transmit  it;  and  where  livery  of  seisiu  was  made,  inopera- 
tive. Lincoln  College  Case,  3  Coke,  63;  Noke  v.  Awder,  Croke  Elis., 
873,  457. 

It  was  an  inevitable  deduction  from  these  principles,  that  as  the  covenants 
attached  to  a  grant,  did  not  pass  by  the  deed  from  the  original  grantee  of 
land  to  the  assignee  from  him,  but  only  with  the  land  when  conveyed, 
whether  by  deed  or  not ;  or  in  other  words,  as  they  did  not  and  could  not 
pass  by  any  form  of  conveyance,  but  merely  as  an  incident  to  the  land 
which  such  conveyance  passed,  so  when  the  original  grantee  took  no  estate 
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nader  the  grant  in  the  deed  conttuoiDg  the  covenants,  no  anbaeqaent 
assigninent  hj  him  could  transfer  them  to  the  assignee.  Being  inciipable 
of  a  direct  toanafer,  they  conld  not  pass  by  force  of  the  assignment 
itself,  nor  conld  the;  run  with  the  land,  vhich  the  grantee  had  not  to 
convey . 

When,  therefore,  it  appeared  on  the  face  of  the  declaration  that  die 
lessee  of  land,  under  wbom  the  plaintiff  in  an  action  bronght  on  the  cove- 
nante  in  the  lease,  against  the  lessor,  claimed  by  assignment,  took  no  estate 
by  the  demise,  the  conrt  held  that  the  action  conld  not  be  maintained. 
Noke  T.  Awder,  Groke  Eliz.,  873,  4S6.  The  gronnd  of  their  opinion  ma, 
that  the  covenants  oonld  not  pass  by  the  assignment  to  the  plaintiff,  as 
there  was  no  estate  in  the  land  on  which  it  could  operate,  and  that  it  was 
incapable  of  passing  them  by  its  direct  effect  as  an  asdgnment. 

This  doctrine,  that  covenants  cannot  pass  nnder  tbe  operatioQ  of  an 
assignment,  unless  the  assignment  transfers  some  estate  in  luid  with  which 
they  may  run,  was  again  applied  in  the  case  of  Andrews  v.  Pierce,  i  Bos. 
&  Pul.  162.  The  tenant  in  tail  of  lands  made  a  lease  for  ninety-nine  years, 
with  a  covenant  for  quiet  enjoyment.  Sabseqnently  to  his  death,  by  which 
the  term  was  avoided,  the  leasee,  who  continued  in  poseesdon,  asugoed  his 
estate  to  the  plaintiff,  who  was  ousted  by  tbe  heir  in  tail,  and  brought  as 
actJon  on  the  covenant  agaiuBt  the  executor  of  the  lessor. 

The  plea  of  tbe  defendant  having  averred,  what  indeed  appeared  from 
tbe  dei^aration,  that  the  title  of  the  lessor  determined  before  the  assign- 
ment, the  plaintiff  demurred;  and  argned  in  support  of  tbe  demurrer,  that 
the  defendant  was  estopped  by  tbe  indenture  of  lease,  from  showing  that 
his  testator's  title  did  not  extend  to  making  a  good  lease  for  the  whole  term 
demised.  The  ooart,  however,  without  taking  notice  of  this  objection, 
decided,  that  as  it  appeared  from  the  pleadings,  that  no  estate  in  the  land 
passed  by  the  assignment,  tbe  naked  covenant  could  not  be  assigned  by  itself 
and,  therefore,  that  the  plaintiff  was  not  entitled  to  recover. 

In  tbe  case  of  Nesbit  v.  Montgomery,  1  Taylor,  84,  will  be  ftrand  ft 
judgment  supporting  and  illustrating  this  doctrine  with  great  force  and  pre- 
cision  of  argument  and  language.  An  action  of  covenant  was  brought  bj 
the  assignee  in  fee  of  an  estate,  who  ,bad  received  a  conveyance  from  th6 
original  grantee  then  in  possession  of  tbe  estate  assigned,  against  the  first 
grantor,  on  a  covenant  for  quiet  enjoyment  in  the  original  deed- of  grant. 
The  declaration  set  out  the  existence  of  a  title  paramount  to  that  of  the 
grantor,  and  an  eviction  of  tbe  assignee  under  it;  and  as  it  thus  appeared 
that  the  grantee  had  no  estate  in  the  land  at  the  time  of  tbe  assignment, 
having  taken  nothing  under  the  original  grant,  save  a  bare  possession, 
tbe  ooort  held  tbst  the  covenant  bad  not  passed  to  the  assignee.  It  was 
said  it  conld  only  be  passed,  as  incident  to  the  transfer  of  on  estate  in  the 
land. 

Tbe  same  law  will  be  found  recognieed  or  applied  in  tbe  cases  of  Beards- 
ley  V.  Knight,  4  Vermont,  471 ;  Neabit  v.  Brown,  1  Bevereux's  Equit; 
Bep.  SO;  Bandolph  v.  Kinney,  3  Randolph,  896;  Allen  v.  Wooley,  1 
BUckford,  149 ;  Whitton  v.  Peacock,  2  Bing.  N.  C.  411 ;  Oreen  v.  James, 
6  M.  &  W.  665 ;  The  Mayor  of  Carlisle  v.  Blamire,  8  East,  487  ;  and  Par- 
ge(«r  V.  Earns,  7  Q.  &  B.  708.  See  Bawle  on  Covenants  for  Title,  889-899. 

The  obstacle  in  tbe  way  of  tbe  recovery  in  these  iDslanoes,  was  not  as  seems 
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to  have  been  thought  in  the  recent  cases  of  Dickenson  t.  Hoome's  adm'r, 
8  Orattan,  358,  that  the  covenant  was  void  or  broken  in  ite  incep^on, 
becanse  no  estate  passed  from  the  covenantor  to  the  covenantee,  or  that 
the  estate  which  did  pass,  expired,  and  the  covenant  with  it,  before  the 
eonvejance  to  the  assignee,  diffic^alties  which  might  arise  in  a  suit  npon  a 
common  law  warranty,  but  which  have  no  place  in  the  madem  doctrine  of 
covenants  for  title.  The  real  difficult;  was,  that  although  the  covenant 
mbsisted  in  fall  force,  it  remained  in  the  bauds  of  the  ori^nal  covenantee, 
for  want  of  an  estate  with  which  it  could  ran  to  the  assignee,  who  brought 
the  action. 

The  oonseqaenoes  of  this  doctrine  are  very  important  at  the  present  day. 
No  inconvenience  eonld  arise  from  it  under  the  old  common  law  except  in 
the  case  of  terms  for  years,  when  we  have  seen  its  efiect  in  defeating  a 
MDovery,  in  Noke  v.  Awder.  Bat  it  did  not  apply  to  conveyances  of  free- 
holds, for  as  they  were  conveyed  fay  livery  of  seisin,  an  actual  estate  was 
banaierred  by  right  or  wrong  to  the  first  feoffee  in  all  cases,  and  might  pass 
from  him  to  any  subaeqnent  assignee.  Thus  when  a  feofbient  was  made, 
althoagh  the  feoffer  might  have  previonsly  had  nothing  in  the  land,  the 
feoffee  took  an  estate  of  freehold  which  was  soaceptible  of  being  transferred 
to  a  second  feoffee,  and  canying  with  it  all  warranties  and  covenants  made 
by  the  original  feoffer. 

But  in  ooQveyances  taking  effect  under  the  statute  of  uses,  as  must  all 
those  which  are  intended  to  pass  an  estate  of  freehold,  and  are  unoccom. 
panied  by  livery,  nothing  passes  to  the  vendee  save  only  the  estate  actnallji 
and  legally  possessed  by  the  vender.  Of  course,  therefore,  in  the  verycase 
in  which  Uie  title  to  the  estate  totally  friils,  and  in  which  the  purchaser  who 
has  taken  it  on  the  security  of  the  covenants  for  title,  entered  into  by  a  pre- 
vions  vendor,  most  requires  the  assistance  of  the  principle  which  gives  to 
an  assignee  the  right  to  sue  on  the  indemnity  given  to  his  assignor,  he  is 
kft  under  the  operation  of  the  doctrine  of  Noke  v.  Awder,  as  applied  to  our 
modern  system  of  conveyancing,  wholly  without  remedy. 

It  would  seem  moreover,  that  an  assignee  of  land  who  sues  on  the 
covenants  of  the  original  vendor,  cannot  take  advantage  of  the  doctrine 
<tf  e>t(^pel,  to  prevent  the  defendant  from  setting  up  as  a  defence,  that 
no  estate  passed  by  his  deed  to  the  assignor.  Tor  as  the  failure  of 
the  title  must  be  set  forth  is  the  declaration,  and  a  mere  statement  of 
evictjon  without  an  averment  that  it  was  under  title  paramonni,  is  in- 
nfficient ;  Fatton  v.  U'Farlane,  8  Penna.  419 ;  Kelly  v.  The  Church,  2 
Hill,  105}  the  plaintiff  cannot  rely  npon  the  estoppel  to  support  the  title 
in  opposition  to  his  own  averment:  Slater  v.  Bawson,  1  Metcalf,  450. 
Horeover,  as  a  merestrangercannotavailhimself  of  an  estoppel,  the  plain- 
tiff who,  by  his  own  showing,  has  never  been  in  of  any  estate  from  the  d&> 
Cendant,  cannot  conclude  the  latter,  from  showing  the  truth  of  the  matter 
to  the  court,  by  his  plea,  if  it  be  not  fully  set  out  already  in  the  declaratiou 
of  the  plaintiff;  Nesbit  v.  Montgomery,  1  Taylor,  S4  ;  Andrews  v.  Fearce, 
1  Bos.  &  Ful.  158.  It  has  been  however,  determined,  that  when  the 
assignee  is  prevented  from  taking  advantage  of  a  covenant,  by  the  want  of 
any  estate  in  the  land  on  the  part  of  the  assignor,  with  which  the  covenants 
can  run,  equity  will  relieve  him  against  the  original  vendor  fay  whom  the 
covenant  was  made,  and  through  whose  de&ult  the  deed  containing  it 
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fuled  to  eomey  the  land.  Nesbtt  v.  Brown,  1  Devereax's  Equity  B«port8, 30. 
A  somewhat  difierent  view  wu  taken  on  this  point  in  Bandolpb  ▼.  Eonney,  8 
Randolph,  896,  where  it  was  sud  that  the  right  of  a  oomplainant  to  me  in 
equity  on  ooTenants  not  originally  made  with  himself,  is  to  be  determined 
by  deciding  whether  they  have  run  with  an  estate  in  land,  so  aa  to  give  him 
tJie  power  of  bringing  an  aotion  at  law.  Bnt  in  the  recent  oaae  of  Diotcinson 
T.  Koome'aEx'rs,  8  Qnttan,  358, 405,  the  true  gronnd  of  the  deciuon  in  Ran- 
dolph T.  Kioney  was  said  to  be,  that  possession  did  not  pass  with  the  deed,  and 
Harrine,  J.,  expressed  the  opinion,  that  when  it  does,  subsequent  asMgaees 
have  an  equitable  right  to  enforce  the  covenants  for  title,  in  the  name  of 
the  original  covenantee,  even  if  tbey  are  debarred  from  suing  in  their  own 
name  at  law.  This  opinion  is  strengthened  by  the  case  of  Thornton  v. 
Court,  17  English  Law  &  Eq.  R.  28,  where  it  was  decided  that  a  mortga> 
gor  will  be  aided  by  equity,  to  obtain  that  redress  for  the  breach  of  the 
covenants  contained  in  the  conveyance  to  him  by  the  defendant,  which  his 
want  of  the  legal  title  prevents  him  from  obtaining  by  an  action  at  law. 

Notwithstanding  what  has  been  stated  above,  there  appears  to  be  no 
reason  why  an  as^gnee,  who  lias  taken  an  estate  by  assignment  from  a 
vendee,  holding  under  a  deed  containing  oorenants  for  title,  should  not 
muntun  an  action  on  the  covenants,  when  any  interest  whatever  in  the 
land,  has  passed  to  him  by  the  assignment  although  inferior  in  qnautity,  to 
the  estate,  which  the  deed  to  the  first  vendee,  purported  to  convey,  and 
terminated  by  an  eviction  nnder  a  title  paramount,  accruing  subsequently 
to  tlie  assignment.  Thus  in  the  case  of  Andrew  v.  Pearoe,  already  dted, 
if  the  death  of  the  tenant  iu  tul  who  granted  the  original  lease  for  years, 
to  the  assignor  of  the  plaintiff  in  the  aotion,  had  not  occurred  until  subse- 
quently to  the  asaignment,  the  latter  might  no  doubt  have  recovered  for  the 
breach  of  the  covenant  by  his  subsequent  eviction.  An  actual  chattel 
interest  in  the  land  would  have  passed,  and  would  have  oarried  the  cove- 
nant with  it,  notwithstanding  its  termination  by  a  subsequent  event.  The 
law  was  so  held  in  Williams  v.  Burrell,  1  0.  B.  401,  433,  in  which  it  was 
decided,  that  where  the  estate  of  the  assignee  does  not  become  void  undl 
after  the  assignment,  he  is  entitled  to  maintain  an  aotion  on  oovenant, 
running  witb  the  land,  against  the  executor  of  the  grantor.  And  the  case 
of  Lewis  V.  Cook,  18  Iredell  194,  would,  perhaps,  be  more  easily  su» 
tunable  on  this  ground  than  on  that  actually  taken  by  the  court. 

It  cannot,  however,  be  considered  as  settled  what  amount  of  interest  in 
the  land,  must  pass  to  carry  with  it  a  covenant,  nor  whether  a  covenant 
for  the  security  of  a  greater  estate,  could  run  to  the  assignee  of  an  estate 
at  will,  if  notiiiog  more  passed  under  the  deed  contuning  the  covenant.  But ' 
it  is  well  settled  in  England  by  the  cases  cited  above,  that  when  nothing 
but  a  bare  possession  passes  by  the  conveyance  from  the  covenantor  to  the 
covenantee,  and  from  the  latter  to  a  subsequent  assignee,  the  covenant 
cannot  pass,  either  by  the  direct  or  indirect  operation  of  the  assignment. 

The  general  doctrine  that  where  no  interest  passes  from  the  grantor,  the 
covenants  contained  in  the  grant  cannot  run  to  a  subsequent  assignee  from 
the  grantee,  was  applied  by  the  Supreme  Court  of  HassachuaettB  in  Uie 
cases  of  Bartholomew  v.  Gandee,  11  Pick.  167,  and  Slater  v.  Bawson,  L 
Metcalf,  450,  and  appears  to  previdl  generally  throughout  the  United  States, 
(supra.)    It  is,  however,  mat«rially  qualified  in  that  state  by  a  doctrine 
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vhicb  had  its  ori^  there,  bat  ba«  aince  spresd  into  other  parts  of  the 
eonatry.  It  has  long  been  held  in  MaesachnBettf,  that  the  actnol  posseeraoD 
vt  land  nader  a  olwn  of  Utle  whether  well  or  ill  founded,  proves  or  eon- 
Btitntes  aeiiiin  in  the  eenae  of  the  common  law.  This  point  was  decided  u 
br  back  as  the  case  of  Maraton  t.  Hobbs,  2  Kaaa.  439,  and  has  been  held 
the  game  way  on  a  number  of  subsequent  oeoauons,  both  there  and  elae- 
where.  Beaver  v.  Jackson,  4  Mass.  408 ;  Twambley  v.  Henley,  ib.  441 ; 
Prescott  v.  Tmeman,  ib.  627;  Chapel  v.  Bell,  17  id.  213;  Wart  v.  Max- 
well,  5  FieV.  217;  SUter  v.  Bawaon,  1  Metealf,  450;  Kirkendall  v. 
Hitcbell,  8  Moliean,  145 ;  Collier  v.  Oambell,  10  Missoari,  472 ;  Brookby 
T.  Hathaway,  20  Maine,  266;  Welland  v.  Twitchell,  1  New  Eampshire, 
178.  This  coQTse  of  decision  gives  to  a  wrongful  possession  nnder  a  claim 
of  right,  the  character  of  an  estate,  which,  althongh  voidable  by  the  enUy 
<v  action  of  the  rightful  owner,  la  notwithatanding,  actual,  and  will,  unless 
STmded,  ripen  under  the  atatnte  of  limitations  unto  an  indefeasible  fee.  It 
remits  from  this  doctrine,  that  a  oonveyanee  by  a  grantor  in  poseeseion 
imder  a  claim  of  title,  passes  an  estate  to  the  grantee,  which  will  carry  &ia 
eovdnants  contained  in  the  conveyance,  to  any  subsequent  assignee.  Slater 
T.  Bawson,  G  Metcalf,  439.  The  same  ground  was  substantialiy  taken  by 
the  Supremo  Court  of  New  Tork,  in  Beddoea  ez'ora  v.  Wadaworth,  21 
Wend.  120,  in  which  it  was  held,  that  when  possession  acoonipinies  the 
deed,  the  covenants  which  it  contains  will  pass  to  a  subsequent  assignee 
from  the  grantee,  although  the  grantor  has  no  title  at  the  time  when  it  is 
ezeonted.  And  in  the  recent  oase  of  Fowler  t.  Poling,  2  Barbonr,  300,  6  id. 
166,  the  doctrine  that  actual  possession  under  a  claim  of  right,  is  equivalent 
to  seisin,  and  conatitutes  an  estate  in  the  land  with  which  oDvenants  maj 
run,  was  adopted  to  ite  fullest  extent,  and  aaid  to  fumiBh  the  true  explana- 
tion of  the  decirions  made  in  Beddoea  v.  Wadsworth,  and  the  other  cases, 
in  which  assignees  have  been  allowed  to  recover  on  the  footing  of  a  naked 
possession.  It  may  also  be  inferred  from  the  language  used  in  Barker's 
adm'ors  v.  M'Goy,  3  Ohio,  218 ;  Foote  v.  Burnett,  10  id.  817 ;  and  Bevore 
Y.  Sunderland,  17  id.  60,  that  the  Supreme  Court  of  Ohio  hold  the  same 
doctrine,  and  reprd  adverse  possession  as  an  actual  estete,  until  defeated 
by  the  entry  or  action  of  the  true  owner,  and,  there^re,  sufficient  to  invest 
the  asrignee,  with  all  oovenanta  inoidenl  to  the  land  in  the  hands  of  the 
Msignor. 

A  decision  similar  in  efibot,  if  not  in  language,  was  made  in  Diokerson  T. 
Hoomes,  S  Grattan,  853 ;  while  in  Lewis  v.  Cook,  18  Iredell,  194,  the  case  of 
Nesbit  v.  Montgomery  was  virtually  overruled  without  being  cited,  and  a 
oooveyanoe  by  bai^n  and  sale  by  a  tenant  fn  life,  held  to  pass  an  estete 
in  fee  to  the  grantee,  with  which  the  covcuante  would  run  to  a  subsequent 
uaigneo ;  tfans  treating  innocent  conveyanoes,  operating  by  way  of  grant  or 
under  the  statute  of  nses,  as  having  the  same  effect  as  a  fine  or  feofinent, 
in  creating  a  new  estete  in  the  grantee,  extending  beyond  the  limits  of  that 
held  by  the  gnntor. 

The  general  poeition  tiiat  an  estate  will  not  Ml  in  contemplation  of  law, 
nntU  it  &ila  by  its  own  nature  or  limitation,  is  nnqneationably  correct, 
bat  the  court  seems  to  have  enterfoinad  the  impres^on,  that  a  bargain 
and  sale  in  fae  by  a  tensat  for  life,  creates  an  actual  and  inheriteble 
Mtele,  which  eadures  after  the  death  of  the  bargainor,  and  will  oonseqnentiy 
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serve  for  tbe  snpport  or  transfer  of  the  warranty  or  corenants  oontainej  in 
the  deed  bj  which  it  is  called  into  being.  But  this  is  ezpreislj  contra- 
dicted by  Seymour'B  case,  10  Coke,  95,  whereit  was  resolved,  that  although 
a  bargain  and  sale  in  fee  by  a  tenant  in  tail  passes  a  fee,  yet  it  la  a  fee,  de- 
terminable by  the  death  of  the  bargunor,  and  that  a  warranty  attached  to 
the  estate  of  the  bargainee  will  share  the  fate  of  the  estate  itself,  and  cease 
immediately  upon  its  expiration.  This  liability  of  a  warranty  to  fail  b^  the 
fiiilare  of  the  estate  which  it  was  meant  to  protect,  waa  one  of  the  dis- 
tinguishing and  peculiar  cbaracteriatics  which  led  to  its  abandonment  in 
England,  as  dangeroos  and  nnfit  for  use  in  modem  conveyancing,  though 
attended  with  little  or  no  risk  under  the  common  law  system  of  assuranoes. 
The  covenants  for  title  contained  in  our  present  deeds,  and  the  covenant  of 
warranty  which  is  Nmply  a  covenant  for  title,  have  a  totally  different  opera- 
tion from  the  ancient  common  law  warranty,  and  create  personal  rights 
which  are  independent  of  the  estate  or  the  laud,  and  may  survive  long  after 
it  is  extinguished,  for  the  redress  or  protection  of  the  covenantees.  Bot 
the  remedies  which  they  confer,  as  well  as  the  obligations  which  the;  im- 
pose, are  exclusively  personal,  and  therefore  necesHuily  confined  to  the 
parties  to  the  contract,  unless  there  be  a  sabstantia]  interest  or  estate  to 
carry  them  elsewhere,  and  render  them  binding  on  third  persons.  Henoe 
where  the  deed  which  contain  tbem  passes  no  estate,  they  are  simply 
covenants  in  gross,  and  can  only  be  enforced  by  the  original  covenantee 
and  his  personal  representatives. 

The  doctrine,  that  possession  under  a  cltum  of  title  is  an  actoal  estate 
with  which  covenants  may  ran,  is  unquestionably  inconsistent  with  the  more 
recent  English  authorities,  but  can  hardly  be  said  to  be  repugnant  to  prin- 
dple.  The  earlier  law  recognised  the  possibility  of  the  existence  of  an 
actual  Ecisiu,  apart  from  and  hostile  to  the  true  title,  and  held  that  the 
party  by  whom  it  had  been  acquired,  might  enter  as  tenant  into  the  chain 
of  feudal  relations,  and  finally  become  through  the  operation  of  various 
causes,  as  for  instance  the  descent  of  a  warranty  on  the  rightful  heir,  the 
owner  of  an  indefeasible  estate  in  fee  simple.  The  true  owner  was  disseised^ 
and  the  freehold  was  actually  vested  in  the  disseisee,  as  soon  as  the  ouster 
of  the  former  was  complete,  and  the  possession  of  the  latter  actoal  and 
exclusive,  although  liable  to  be  defeated  at  any  moment  by  entry  or  action. 
The  common  law  definition  of  a  disseisin  was  said  by  Lord  Mansfield,  in 
Taylor  v.  Horde,  1  Burrow  60  supra  vol.  2,  to  have  been  lost  in  the  passage 
of  time,  or  more  properly  speaking,  to  be  inapplicable  to  the  relations  of 
properly  and  society,  subsisting  at  the  present  day.  And  there  can  be  no 
doubt,  that  the  English  courts  now  treat  mere  possession,  unaccompanied 
by  title,  although  actual  and  adverse,  as  wholly  destitute  of  the  character- 
istics and  qualities  of  an  estate.  But,  however,  this  may  be,  it  is  certain 
that  from  the  earliest  periods,  adverse  possession  has  been  at  onoe  the  means 
and  proof  of  title,  and  that  the  statute  of  James  has  rendered  its  continuance 
for  twenty  years,  equivalent  for  all  practical  purposes  to  an  estate  in  fee. 
There  is,  therefore,  no  inconsistency  in  holding,  that  since  possesion 
enduring  for  a  sufficient  length  of  time  wUl  confer  or  constitute  a  good 
title,  it  mudt  be  regarded  as  an  actual  estate  from  the  moment  of  its  oom- 
mencement.  It  is  universally  admitted,  that  the  rights  given  by  such  a 
pouession,  may  be  transferred  from  one  set  of  hands  to  another,  by  any 
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Itffl  means  of  oonvejuice,  and  that  tlie  wrongfdl  poBseision  of  different 
owners  may  m  this  way  be  aggregated  into  a  title,  whicb  is  perfectly  good 
(Other  for  the  purpose  of  defence  or  recovery,  and  which  is  not  marketable 
onlybeeanae  itsTalidityisaqaestion  of  evidence  rather  than  of  law.  Over- 
field  t.  Gfaristie,  7  S.  A;  R.  177;  Sheetz  v.  Fitzwater,  5  Borr,  126.  What 
is  jet  more  material,  is,  that  it  has  the  quality  of  inheritance,  and  will 
descend  horn  an  ancestor  to  an  heir  by  operatioa  of  law,  and  without  the 
act  of  the  parties.  And  it  is  certainly  inconsialent  to  hold,  that  an  interest 
in  lands  is  snsoeptible  of  passing  by  descent,  devise  or  grant,  that  it  may 
be  made  the  foundation  of  an  entry  in  ejectment,  and  that  if  it  continne,  it 
vill  become  an  indefeasible  title,  and  yet  deny  it  the  character  of  an  estate 
in  the  land  in  other  particulars.  The  doctrine  of  Slater  v.  Bawson,  ia 
therefore  consistent  with  general  principles,  and  should  andonbtedly  be  pre- 
ferred to  the  English  doctrine,  which  interposes  a  technical  diScnlty  in  the 
way  of  the  administration  of  justice  little  known  to  the  earlier  common 
Uw,  and  chiefly  attributable  to  the  change  in  the  system  of  oonveyancing, 
eonseqneDt  to  the  statute  of  uses.  It  must,  however,  be  recollected  that 
under  no  view  of  the  law,  can  an  action  be  maintained  by  the  assignee  from 
a  grantee,  when  the  grantor  was  not  iij  actual  or  constructive  seisin  at  the 
time  of  the  grant,  that  is  where  he  had  neither  an  absolute  and  adverse 
poflsefuon,  nor  snch  a  title  ss  te  create  a  cOnsCmctive  possession.  For  in 
the  absence  both  of  right  and  possession,  sll  the  elements  which  constitute 
an  estate  are  necessarily  wanting,  and  the  covensnts  contained  in  the  grant 
must  remain  in  the  grantee,  from  the  absence  of  every  thing  which  can 
carry  them  farther.  Slater  v.  RawBon,  1  Metcalf,  450 ;  Devore  v.  Sunder- 
land, 17  Ohio,  60. 

Althongh  the  English  courte  have  so  for  relaxed  the  strict  rule  of  the  com- 
mon law  as  to  admit,  that  a  mortgagor  holds  a  position  different  from  that  of 
other  persons  who  have  parted  with  all  their  interest  in  land,  they  still  treat 
lum  as  a  mere  stranger  in  all  qnestioas  of  title,  and  deny  that  he  has  any 
estate  in  the  land.  It  is  accordingly  well  settled,  that  an  equity  of  redemp- 
tion will  neither  carry  the  beneSt  nor  burden  of  covenants  running  with 
land  to  an  assignee  from  the  mortgagor;  Pargeterv.  Harris,  7  Q.  B.  708; 
Thornton  v.  Court,  17  English  L.  &  £.  231 ;  The  Mayor  of  Carlisle  v.  Bla- 
nyre,  8  East,  487.  Thus  it  was  held  in  Pargetei  v,  Harris,  that  a  covenant 
contained  in  a  lease  executed  subsequently  to  a  mortgage,  was  a  covenant 
ia  gross,  and  therefore  purely  personal  to  the  mortgager;  and  in  Thornton 
V.  Conrt,  that  a  mortgage  executed  by  a  grantee  subsequently  te  the  grant, 
passed  all  the  covenants  contained  in  the  deed  &om  the  grantor,  to  the 
mortgagee,  and  consequently  deprived  the  mortgagor  of  the  power  to  enforce 
them  by  a  suit  at  law.  Although  these  oases  are  auetained  by  that  of 
H'Qoodwin  v.  Stephenson,  11  B.  Monroes,  22,  where  the  decision  was 
sabetantially  the  same  as  in  Thornton  v.  Court,  they  are  at  variance  vrith 
the  general  spirit  of  the  American  decisions,  which  treat  the  estate  in  the 
land  as  substantially  unaffected  by  the  mortgage,  unlesa  in  so  far  as  may 
be  necessary  for  the  protection  of  the  mortgagee.  It  was  accordingly  held 
in  White  t.  Whitney,  8  Hetcalf,  83,  that  covenants  capable  of  running 
with  land,  vrill  pass  witit  the  assignment  of  an  equity  of  redemption,  even 
when  the  assignor  has  no  legal  estate  at  the  time  when  they  are  made,  and 
that  whea  land  ia  mortgaged  te  one  man  and  subsequently  sold  to  another, 
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both  the  m<»igagee  and  vendee  urs  entitled  to  enforoe  all  oorenants,  inci- 
deat  to  the  l&nd  uid  anterior  to  the  mortgage.  > 

There  is  more  difficnlty  in  recoDcUiog  this  decision  with  technical 
principle,  than  that  made  in  Slater  t.  Bawson,  beoause  as  the  possession 
of  the  mortgagor  is  that  of  the  mortgagee,  there  is  no  room  for  the  creatJon 
of  a  neir  and  adverse  interest  in  the  former,  capable  of  passing  coTenants 
running  with  the  laud,  to  an  assignee  from  him,  without  reference  to  the 
outstanding  title  vested  in  the  latter.  But  it  ia  strongljr  snpported  by 
considerations  of  reason  and  coDvenience,  if  not  of  abstract  law,  and  is  in 
barmonj  with  the  conrse  of  decision  thronghont  this  conntrj,  which,  eveB 
when  it  does  not  den;  the  right  of  the  mortgagee  to  the  immedate  posses- 
sion  of  the  freehold,  inveats  the  mortgagor  with  the  most,  if  not  all,  the 
inddents  of  legal  as  well  as  equitable  ownership.  (See  note  to  Moos  t. 
G&Uimore,  infra.)  No  diffionlty  can  exist  in  giving  efiect  to  this  coarse  of 
decision  in  Pennsylvania,  where  the  courts  administer  the  prinoijdes  of 
equity  through  the  medium  of  common  law  forms,  and  regard  equitable 
estates  as  equally  substantial  and  actual  with  those  which  are  legaL  Thus, 
in  Berry  v.  M'Mnllen,  17  8.  &,  B.  84,  a  calui  que  trutt  was  made  liable  as 
an  assignee  on  a  covenant,  alihougl)  his  name  did  not  appear  on  the  deed  of 
assignment,  and  the  natura  and  extent  of  his  interest  in  the  land  was  proved 
sobly  by  parol.  The  same  point  was  decided  in  Elkinton  v.  Newman,  8 
Harris,  281.  And  there  can  be  no  doubt,  either  under  these  oases  or  the 
general  course  of  decision,  that  the  benefit  and  burden  of  covenants  mn- 
Ding  with  land,  will  pass  with  an  equity  of  redemption,  as  fully  as  they 
would  have  done  with  the  legal  estate,  had  no  mortgage  been  executed.  It 
should,  however,  be  remembered,  that  the  right  of  the  mortgagor  or 
cettni  que  trutt  to  enforce,  or  his  liability  to  fulfil  a  covenant,  are  not  neces- 
sarily inconsistent  with  the  existence  of  the  same  right  or  liability  in  the 
cettui  qve  trtut  or  mortgagee;  and  in  Murphy  v.  Mioot,  4  New  Hampshire, 
454,  and  Carvis  v.  M'Clary,  5  id.  629,  a  mortgagee  was  held  liable  as 
asmgnse  on  covenants  ranuing  with  the  laud,  although  this  would  probably 
be  denied  in  many  of  the  States  of  the  Union,  nnleis  he  were  actually  in 
possession,  and  is  contrary  to  what  would  seem  to  have  been  the  indina- 
Uon  of  the  Supreme  Court  of  the  United  States,  in  the  recent  case  of 
Calvert  v.  Howard,  16  Howard,  6S6. 

There  are  limits  even  at  common  law  to  the  proporiUon  advanced  by  the 
English  editor,  (supra,  page  188,)  that  a  oovenant  will  not  run  with  aa 
estate  churned  only  by  estoppel.  In  all  cases  where  the  estoppel  of  a  con- 
veyance of  land,  in  which  the  grantor  had  nothing,  takes  efiect  npon  an 
estate  subsequently  acquired,  and  aotnally  transfers  it  to  the  grantee,  (see 
note  to  Duchess  of  Eingston's  ease,  vol.  2d,)  the  oovenants  contained  in 
the  original  grant,  will  attach  themselves  to  the  estate  thus  arising,  and 
will  pass  to  any  subsequent  assignee  of  the  estate  itself,  or  of  the  rever- 
donary  interest  out  of  which  it  is  carved;  Webb  v.  AuBtm,  TM..&Q.  700; 
Sturgeon  v.  Wingfield,  13  M.  &  W.  224. 

The  case  of  Beardsley  v.  Knight,  4  Vermont,  471,  presents  some  points 
of  law  bearing  on  the  subject,  which  merit  examination.  The  court  there 
decided,  that  a  full  legal  title  to  the  land  must  pass  by  the  assignment,  tn 
order  to  carry  with  it  a  covenant,  and  that  an  inetmment  in  writing  with  a 
nroll  affixed,  made  by  the  pen,  within  which  was  written  the  word  seal, 
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oottld  not  ooDT^  saeh  a  title.  They  &rtlier  held  that  the  eqait&hle  estate 
vhiofa  undoubtedly  passed,  although  accompanied  by  Beventeen  years'  quiet 
pooseauon,  wonld  not  anthome  a  suit,  on  covenants  rnnniog  with  the  land, 
made  by  the  defendant  at  the  time  of  his  origiaal  couTeyanoe  by  deed,  to 
the  party  nnder  whom  the  plaintiff  claimed  as  assignee.  As  it  is  so  far 
from  bung  true,  that  a  deed  was  always  Deoessary  at  common  law  to  pass 
the  title  to  land,  that  it  was  nerer  neoesMry  when  the  estate  was  actually 
in  possession  of  the  grantor,  and  as  the  ooDTeyanee  in  the  present  case  was 
s  Talid  bargun  and  sale,  both  nnder  the  statute  of  uses  and  that  of  frauds, 
neither  of  which  require  a  deed  to  raise  a  use  and  transfer  the  legal  title,  it 
is  difficult  to  nnderstand  why  the  land  did  not  pass  absolutely  to  the  plaiu- 
tiff,  whether  die  instrument  were  sealed  or  not,  unless  there  h«  some  statute 
ID  force  in  Vermont,  analogous  to  the  27  Henry  8,  o.  16,  and  requiring  a 
bv^in  and  sale  to  be  under  seal.  There  can  be  no  doubt,  that  there  passed 
an  equitable  title,  aoeompanied  by  possession,  and  the  court  must  be  con- 
nderad  as  deciding  that  snoh  a  title,  even  when  so  accompanied,  will  not 
eury  a  covenant  with  it,  though  of  a  oharncter  to  ma  with  land,  and  created 
by  the  deed  ori^nally  conveying  the  property.  The  court  would  seem 
to  have  thought,  that  a  party  who  wishes  to  tabe  advantage  of  covenants 
created  by  deed,  as  mu&iug  with  land  under  a  subsequent  oonveyance  to 
himself,  must  show  that  such  conveyance  was  by  deed.  This  opinion 
aeems  altogether  unfounded;  for  eovenants,  althongh  requiring  a  deed  to 
mU  them  into  being  in  the  first  instance,  ran  with  the  subsequent  convey- 
uoe  of  laud  at  common  law,  when  made  by  a  parol  aamgnment  of  a  chattel 
intereat,  or  a  feoffinent  of  the  freehold  without  deed;  Lincoln  College  Case, 
8  Coke,  63;  Noke  t.  Awder,  Coke  Elic.  873.  A  parol  agreement  cannot, 
however,  run  with  land,  even  when  made  in  the  course  of  a  verbal  or  written 
lease,  and  hence  an  action  brought  to  enfsrce  it,  mnst  be  between  the  original 
parties,  and  not  by  or  against  an  assignee  of  the  land  itself,  or  the  reversion. 
Doe  V.  Phillips,  11  Q.B.  181;  Beokford  v.  Parsons,  6  C.  B.  920 ;  although 
equity  may  interfere  for  the  protection  of  the  assignee  when  the  nature 
of  the  agreement  is  such,  that  it  would  have  run  with  the  land,  had  it 
been  under  seal ;  Murray  v.  Jayne,  8  Barbour,  612. 

It  was  held  in  Wheelodc  v.  Thayer,  16  Pick.  69,  that  the  grant  of  a  right 
to  draw  a  certain  amount  of  varer  from  a  dam,  did  not  pass  an  estate 
eapable  of  oarrying  a  covenant  of  warranty  to  the  assignee  of  the  grantee. 
A  ooreoant  will  not  run,  it  was  said,  save  widi  lauds  or  tenements.  And  in 
Mitchell  V.  Warner,  3  Connecticut,  497,  the  court  went  to  the  length  of 
deoidiug,  that  a  covenant  of  warranty  in  a  deed  of  land,  was  not  broken 
by  the  existenoe  of  a  right  in  a  third  party,  to  enter  upon  the  land 
mrtanted  and  draw  off  the  water  resting  upon  it,  nor  by  an  actnal  entry 
tad  diversion  of  the  water,  in  pursuance  of  the  right,  althongh  these  acts 
were  held  to  be  a  breach  of  the  covenant,  for  quiet  enjoyment.  The  dii- 
tinetioDB  taken  in  this  case  seem  ill  founded ;  for  water  resting  on  land  is 
part  of  the  land  itself,  and  whatever  interferes  with  the  possession  of  the 
aitl»ieQt--n)atter  of  a  grant,  may  operate  as  an  eviction.  Rawle  on  cove- 
nanta  ftv  title,  896.  The  former  decision  may  also  be  questioned,  so  &r 
as  it  pTooeeds  on  the  general  principle,  that  covenants  will  not  run  with 
iDherilsLBoea  iaoorporeal ;  for  it  was  held  by  the  Common  Pleas  in  Bally  v. 
Wells,  8  Wilson,  26,  after  an  elaborate  examination  of  the  question,  that 
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coreii&nts  are  as  capable  of  nrnniag  with  moorpoieal  tMradilamenU  at 
oommon  law,  aa  with  land ;  and  that  their  c^>adty  for  being  traDB&md 
by  the  aadgnmcat  of  either  epedes  of  estate,  is  dependent  upon  the  aame 
rnlea. 

An  argoment,  might,  perhaps,  be  drawn  from  this  detennination,  in 
favoor  of  the  idea,  that  a  rent  in  fee,  called  into  being  by  a  grant  or  raeer- 
vation,  will  carry  with  it  to  an  assignee,  the  right  to  sae  on  a  ooTenant  for 
its  payment.  A  coTenant  made  for  the  benefit  of  an  inheritance  in  land, 
will  undoubtedly  pass  with  a  conveyance  of  the  inheritance,  nnder  all  oir- 
camBtanoeB ;  and  in  Bally  t.  Wells,  the  ooort  were  of  opinion,  that  this  ia 
equally  true  whether  the  inheritance  be  carporeal  or  incorporeal ;  bnt  what- 
ever the  law  may  he  with  regard  to  rents,  nnccmneoted  in  their  creation 
with  reversions,  it  would  seem,  that  if  onginally  coupled  either  with  them, 
or  with  the  possibility  of  reverter  subusting  at  oommon  law  in  the  grantor, 
after  a  feoffment  in  fee,  and  sabsequently  separated  by  assignment,  the 
assignee  will  take  no  right  of  snit  on  covenants  to  pay  then.  Lit.  sect. 
235 ;  Coke  I4t(.  159.  And  hence,  when  the  lessor  of  an  estate  for  yeatt 
assigns  the  rent,  keeping  the  reveruon  in  his  hands,  the  assignee  cauDot 
bring  covenant  for  the  non-payment  Allen  v-  Wooley,  1  Blackford,  149. 
It  is,  in  fact,  evident  that  as  the  asugnmeot,  both  of  rent  and  reversion, 
did  not  carry  with  it  an  express  covenant  at  common  law,  thongh  for  the 
payment  of  the  rent,  and  the  benefit  of  the  reversion,  the  aseignmeBt  of 
the  rent,  after  severance  from  the  leversion,  cannot  have  any  greater  effect. 
Irish  v.  Johnston,  1  Jones,  481. 

It  was  said  by  Bbohbom,  J.,  in  Willard  v.  Tillman,  2  Hill,  276,  that  a 
ocvenant  for  the  payment  of  rent,  will  run  with  a  bare  assignment  of  the 
rent,  severed  &om  the  reversion,  and  give  the  sssignee  a  general  right  of 
recovery,  although  judgment  was  given  against  him,  upon  another  poiaL 
This  decision,  which  his  honor  sud  was  a^nst  his  own  understanding  of 
the  law,  was  treated  as  a  necessary  consequence  from  the  cues  of  Ard  t. 
Watkins,  Croke  Eliz.  63T,  651,  and  Allen  v.  Bryan,  6  B.  &  0.  512,  and 
the  previous  decision  of  the  Supreme  Court  of  New  York,  in  Demarest  t. 
Willard,  8  Cowen,  206.  It  wonld  seem,  however,  that  none  of  these  deoi- 
nons  are  an  authority  for  the  proposition,  that  where  rent  is  incident  to  a 
reversion,  a  covenant  for  the  payment  of  the  rent  will  pass,  if  it  be  severed 
from  the  reversion,  and  assigned  apart.  Ard  v.  Watkins,  and  Allen  v. 
Bryan,  were  actions  of  debt,  and  were  decided  in  &vonr  of  the  assignee, 
in  the  first,  because  the  defendant  who  owed  the  rent,  and  was  liable  to  an 
action  of  debt  for  its  recovery,  hod  assented,  by  attornment,  to  paying  it  to 
the  assignee;  and,  in  the  aeoond,  because  the  statute  4  Anne,  o.  16,  s.  9, 
had  rendered  an  attornment  unnecessary.  An  assignment  of  the  reveiwon 
had  always,  in  the  case  of  leases  for  years,  carried  Uie  right  to  sae  in  debt, 
with  it  to  the  asngnee,  and  these  deansions  merely  extended  it  to 
the  assignee  ot  the  rent,  when  aided  by  an  attornment ;  but  the  ri^t  to 
Bue  in  covenant,  under  the  same  circumstanoes,  did  not  pass  at  common 
law,  even  to  the  assignee  of  both  rent  and  reversion ;  and  it  is  needless  to 
repeat,  that  the  statute  S2  Henry  8,  only  oomesin  aid  when  there  is  an  assign- 
ment of  a  reversion.  And  when  properly  oonstmed,  Demarest  v.  Willard, 
instead  of  proving  that  the  assignee  of  a  rent,  without  the  reversion,  can 
me  in  covenant  for  arrears  accruing,  during  tlw  0(»itinsance  of  the  sssigD- 
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BMBt,  amply  prorei,  thftt  m  assignor  who  hu  kept  the  reTOrsion,  bat 
puted  with  the  lent,  canaot ;  not  beoanse  the  oorenant  has  passed  to  the 
acngnee,  but  because  the  sabject-matter  to  which  it  leUtea  is  no  longer  in 
the  assignor.  Not  being  entitled  to  the  money  doe  on  the  rent,  he  can 
■ostain  no  damage  ^m  its  non-payment,  and,  oonseqnently  oan  aoqniie  no 
right  of  action,  by  the  breach  of  the  covenant  to  pay  it. 

The  statute  S2  Henry  8,  only  applies  to  oovenants  between  the  leBSors 
of  land  and  their  lessees,  sod  does  not  extend  to  those  made  between  the 
holder  of  s  rerersion,  and  a  stranger  not  possessed  of  the  particular  estate 
(m  which  the  reversion  is  dependent.  It  may,  therefore,  be  doubted, 
whether  a  grantee  of  a  reversion,  can  take  advantage  of  any  covenant  made 
with  the  grantor  by  third  persons,  while  the  estate  was  in  the  actnal  poeses- 
sioa  ef  the  tenant,  althongh  of  a  nature  to  mn  with  land  aotaally  held  in 
posMosiOD.  The  New  York  revised  statates  follow  the  statute  of  Henry  8, 
and  only  provide  for  oovenuits  between  landlord  and  tenant.  It  was  nob 
withstanding  decided  in  Allen  v.  Culver,  8  Denio,  284,  that  the  assignee 
of  a  reversion  might  enforce  a  oovenant  between  the  assignor  and  the 
delendsnt,  by  which  the  latter  had  made  himself  answerable  as  surety,  for 
the  payment  of  the  rent  by  the  lessee,  although  the  covenant  was  contained 
in  a  separate  instrument  and  not  is  the  lease  itself  This  decision,  for 
which  no  nsson  was  assigned  by  the  court,  may  perhaps  be  sustained  on 
die  ground  that  the  poasession  of  a  tenant,  is  so  for  as  third  persons  are 
GODcenied,  tbe  possession  of  his  landlord,  and  that  the  oovenant  was  oonie- 
quently  to  be  r^rded  in  the  same  light,  as  if  the  covenantor  had  held  an 
estate  in  poaaession  and  not  in  reversion.  And  it  cannot  be  denied,  that 
when  a  covenant  is  of  a  nature  to  run  with  land,  the  right  of  a  subsequent 
puiduaer  from  tfie  caveDantee  to  enforce  it,  ought  not  to  be  defeated  by 
the  mere  eiroumstance  that  the  estate  was  under  lease  at  the  time  when  it 
was  made,  and  that  nnleas  the  defendant  in  Allen  v.  Colver  was  a  surety, 
tbe  objection  to  the  reeovery  of  the  phuntiff  was  one  purely  technical. 

In  order  praotically  to  apply  the  doctrine  regulating  the  passage  of  eore- 
nanta,  as  incident  to  the  assignment  of  estates,  it  is  necessary  to  examine 
what  fight  of  action  en  a  covenant  raoning  with  land  remains  in  a  cove- 
nantee, who  has  made  an  assignment  of  the  land  to  which  the  covenant  is 


The  general  principle  is,  that  where  there  has  been  an  assignment  before 
breach,  die  assignee  alone  oan  bring  suit,  unless  the  assignor  show  at  least 
a  oontinmng  possibility  of  injury  to  himself;  Biekford  v.  Page,  2  Mass. 
4S0;  Niles  t.  Sawtel,  7  id.  444;  Clauaoh  v.  Allen,  12  AUbama,  169. 
This  rale  was  made  tbe  basis  of  decinon  in  Kane  v.  Sanger,  14  Johnson, 
89.  In  that  ease,  different  parcels  of  the  land  to  vhioh  the  warranty 
of  tbe  defendant  related,  had  been  assigned  by  tbe  pluntiff  to  different 
persons,  and  he  now  brought  suit  to  recover  for  the  sabsequent  eviction  of 
the  assignees,  without  having  suffered  any  actoal  loss  himself.  The  court 
took  the  distinction  that  hb  right  of  action  extended  only  so  far  as  the 
assignment  bad  been  accompanied  with  a  warranty  over;  and  held,  that 
as  snch  was  the  case,  he  was  entitled  to  support  the  action,  beoanse  he 
might  bs  compelled  to  make  good  thedamages  arising  Axim  the  breach.  The 
opinion  was  also  expressed,  Uiat  the  assignees  were  precluded  by  the  acoep- 
tanee  of  the  warranty  firom  the  pluntiffs,  from  proceeding  on  that  orip> 
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raiOy  giren  b;  the  defendknt.  This  lut  point  wu  probably  lo  held,  to 
RToid  the  objeodoD,  that  the  decisiaii  vould  expose  the  l&tter  to  two  distinct 
Mtioas  for  the  same  breach.  But  in  the  sobsequent  oue  of  WUhey  t. 
Hamford,  6  Coven,  437,  the  ooart  overroled  the  latter  part  of  the  proposi- 
tion, and  held  that  whether  there  was  or  was  not  a  second  warrantj  in  the 
deed  of  assignment,  the  right  of  action  for  a  sabsequeat  breach  would  neces- 
sarilj  vest  in  the  asaignee,  and  entitle  him  to  bring  snit.  The  same  p<nat 
wu  decided  by  the  Snpreme  Gonrt  of  Pennaylrania,  in  the  cue  of  Le  Bxj 
de  Chaumont  t.  Forsyth,  2  Penna.  614,  where  it  was  agun  determined, 
that  an  assignee  might  maiotoin  an  action  on  a  wamnty  in  the  ori^nal 
grant,  notwithstanding  the  introduction  of  another  to  himself  in  the  deed 
of  assignment.  But  in  the  oonrse  of  the  opinion  in  Withoy  v.  Mnmford, 
the  conrt  went  further,  by  questioning  die  right  of  a  party  who  has  parted 
with  all  hifl  interest  ia  land,  to  recover  damages  on  the  ground  of  a  prospec- 
tive liability,  on  the  covenants  contuned  in  his  conveyance  to  the  grantee, 
and  cited  the  ease  of  Booth  v.  Starr,  1  Conn.  244,  in  which  it  had  been 
determined,  that  the  assignor  could  not  bring  snit  for  the  breach  of  the  war- 
ranty to  him,  until  he  hod  actually  satisfied  the  dentands  growing  out  of  his 
warranty  over.  The  ]atter  case  was  followed  in  Chase  t.  Weston,  12  New 
Hampshire,  413,  and  in  Baxter  v.  Byers,  13  Barbonr,  267,  the  assignor's 
right  of  suit  was  held  absolutely  dependent  on  his  having  bees  compelled 
to  make  satisfaction  in  damages  to  the  assignee.  But  in  Keith  v.  D^y,  1 
Vermont,  660,  671,  the  question  was  treated  as  still  open  on  this  point; 
and  the  court  oontented  themselves  with  determining  that  the  assignor 
could  not  recover,  where  the  assignment  contuned  no  warranty  over,  as 
under  such  circumstances  be  could  not  be  rendered  liable  for  the  subse- 
qaent  eviction.  The  law  was  held  the  same  way  in  Markland  v.  Crump, 
1  Dev.  &  Bat  94.     See  Rawle  on  Covenants  for  Title,  2  ed.  368. 

The  principle  that  the  mere  exiateooe  of  a  covenant  in  the  corenmntee, 
will  not  ^ve  him  a  right  of  suit  where  be  has  assigned  the  interest  to  which 
it  relates,  and  thus  precluded  ail  possibility  of  injury  from  any  Bubseqnent 
breach,  was  recognized  in  the  case  of  Demarest  v.  Willsrd,  8  Cowen,  206. 
In  that  case,  the  lessor  of  an  estate  for  years,  who  had  assigned  the  rent, 
but  without  the  reversion,  brought  after  a  reassignment,  an  action  of  cove- 
nant for  the  arrears  which  had  accrued  during  the  continnanoe  of  the 
assignment;  and  the  conrt  held  that  although  the  covenant  continued  in 
him,  and  no  right  of  action  under  it  passed  to  the  assignee  of  the  rent,  yet 
as  he  had  no  interest  to  be  affected  at  the  time  of  the  breach,  he  could  not 
recover,  notwithstanding  the  reassignment  of  all  the  assignee's  interest. 
In  this  instance  the  covenant  necessarily  remained  in  the  covenantor,  as  no 
estate  in  the  land  passed  with  which  it  could  run,  and  the  right  of  the 
ossiguee  to  have  brought  debt  for  the  rent,  wu  a  strong  argument  to  show 
that  uo  suit  oonld  be  sustained  by  the  assignor.  But  where  the  breach  hu 
ooonrred  before  assignment,  the  right  of  suit  on  the  covenants  of  warranty 
and  for  title,  has  been  treated  in  this  country,  as  dependent  on  ooosidera- 
tiona  unconnected  with  the  question  of  damages.  In  Townsend  t.  Morris, 
6  Cowen,  123,  it  wu  determined,  that  although  running  with  land,  and 
intended  for  t&e  benefit  of  the  inheritanoe,  they  were  covenants  personal, 
sounding  in  damages,  on  which  the  executors  of  the  covensntor  were  liable, 
and  being  personal  remedies,  did  not  deaoend  aa  lo  part  after  breach,  to 
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the  h«r  of  one  of  two  joint  covenanteea,  tenaDts  in  common  under  the 
deed  in  which  the;  were  contained,  bat  BorriTed  to  the  other  covenantee 
utd  tenant  in  common  b;  whom  the  action  waa  well  brought,  for  the 
irhole  damages  anatained  by  an  eyiction  from  the  whole  of  the  land.  Bed- 
doe's  Ezecntor  t.  Wadsworth,  21  Wendell,  121,  again  aaserted,  that  aach 
oorenants,  thongh  annexed  to  the  realty  before  breach,  and  running  with 
the  land  to  auigneofl,  and  descending  to  heira,  became  on  breach,  a  mere 
penonal  right,  and,  aa  such,  aurrived  to  the  executor  of  the  assignee  who 
wu  evicted  in  his  lifetime,  and  did  not  descend  to  his  heir.  These  deoi- 
rions  are  fnllj  supported  by  thoae  in  moat  of  the  other  States  of  the  Union. 
Clark  V.  Swift,  8  Metcalf,  890 ;  Thayer  v.  Clemenoe  22  Pick.  4Q0 ;  Bar- 
thtdomew  v.  Caodee,  14  id.  167;  Bickford  v.  Page,  2  Afaas.  465;  Prescott 
T.  Tmmau,  4  id.  627;  Wyman  v.  Ballard,  12  id.  304  ;  Sonth'a  Heira  v. 
Hoy's  Heira,  3  Monroe,  88,  94;  Brown  v.  Wilson,  12  B.  Monroe,  100; 
Townaend  v.  Morris,  6  Cowen,  123;  Hamilton  v.  Wilson,  4  Johns.  72; 
Bataet  v.  Irwin,  8  id.  868;  Mitchell  v.  Warner,  5  Conn.  497 ;  Heath  t. 
Whidden,  24  Maine,  883;  Ballard  v.  Child,  84  id.  355;  Chapman  t. 
Holmes,  5  Halsted,  20 ;  Garrison  v.  SUndford,  7  id.  261. 

It  is  evident  from  these  caaea,  that  the  current  of  American  anthority 
tends  with  but  little  exception,  towarda  the  position,  that  on  total  breach, 
ft  covenant,  thongh  annexed  to  the  realty,  becomes  a  merely  personal  right, 
which  remains  with  the  covenantee  or  bis  execntora,  and  does  not  descend 
with  the  land  to  heirs,  nor  run  with  it  on  any  futore  asaignment  to  third 
parUea.     Where  the  right  of  action  falls,  there  it  lies. 

It  resnlta  from  this  doctrine,  as  generally  applied  in  this  oonntry,  that 
where  the  nature  of  the  covenant  ia  anch,  aa  in  the  instance  of  a  covenant 
for  ansin  or  against  incumbrances,  that  it  mnat  be  broken  instantaneously, 
if  at  all,  it  is  deprived  of  all  efficacy  for  the  prot«ction  of  the  title,  in  the 
hands  of  an  asngnee,  even  when  the  loss  resulting  from  the  breach  has 
&llen  solely  upon  him.  Thna  the  right  of  action  on  covenants,  originally 
intended  for  the  benefit  of  the  inheritance  in  all  subsequent  bauds,  has 
been  denied,  by  this  course  of  decision,  to  the  purchaser  of  the  land, 
although  the  party  really  injured — Chapman  v.  Holmes,  Hamilton  y.  Wil- 
son, Clark  T.  Swift,  Mitchell  v.  Warner,  and  held  to  remain  the  original 
grantee,  who  has  perhaps,  in  reality,  not  been  a  loser  ;  Bickford  t.  Page, 
Garrison  v.  Sandford.  And  the  recovery  of  the  latter  has  been  limited  to 
nominal  damages,  unless  where  he  can  show  that  he  baa  been  put  to  some 
expenee,  or  sustained  some  real  injury,  by  having  been  compelled  to  buy 
in  or  extinguiah,  the  paramount  title  or  incumbrance  weighing  upon  the 
estate  in  the  hands  of  the  assignee ;  Prescott  v.  Truman,  4  Mass.  627 ; 
Wyman  v.  Ballard,  12  id.  804 ;  Bawle  on  Covenants,  12S,  289 ;  when  it 
will  be  increased  to  the  fall  amount  of  the  sacrifice  actually  inonrred, 
onlesa  greater  than  the  measnre  of  damages  of  the  covenant. 

llliis  subject  cannot  be  folly  comprehended,  witbont  adverting  to  the  dis- 
tinotion  between  oovenaots  personal  and  covenants  real,  and  more  espedally 
between  the  ancient  warranty,  and  tbe  oovonant  for  warranty,  and  other 
covenants  personal,  by  which  it  has  been  superseded  in  modern  times.  At 
common  law,  warranty  was  essentially  a  covenant  real.  The  right  to 
enforce  it  aa  well  as  the  obligations  which  it  imposed,  descended  on  cither 
sido  to  tlie  hein  of  the  orig^al  parties ;  the  remedy  waa  prosecuted  by  and 
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against  them;  and  compenution  was  awarded,  not  in  damageB,  but  in  kind, 
by  &  jadgment  for  tbe  recover;  of  other  lands  of  equal  value  with  tbooe 
which  bad  been  loet,  whether  the  eviction  took  place  in  the  lifetime  of  tbe 
ancestor,  or  after  his  death.  No  sjstem  conld  l>e  more  comprebenaiTeor  mMe 
]<^oaI ;  its  onl;  fault  was  a  sabtlet;  and  refinement  dae  to  tlie  obanctw  cf 
the  age  in  which  it  gave  birth.  Bat  however  well  it  may  have  been  aoited 
to  tbe  purposes  which  it  was  designed  to  subserve,  it  neaeasarily  proved 
ineffioient,  when  applied  to  modes  of  tenure  and  forma  of  conreyaodng  of  a 
new  and  different  nature.  Thus,  no  recovery  oonld  be  had  in  a  vonch^ 
to  warranty,  or  warrantia  ohartsa,  on  a  warranty  attached  to  a  term  of 
years,  which  was  r^arded  by  the  common  law  as  a  chose  in  action,  rather 
than  an  estate,  and  had  no  reoogniEed  place  in  the  complicated  system  at 
real  actions;  and  the  difficulty  was  equally  gre«t  where  the  eviction  was  for 
a  term,  although  the  estate  warranted  might  be  a  fee.  Henoe,  there 
would  have  been  an  entire  failure  of  justice,  had  not  die  courts  oonsMtted 
to  interpret  the  warranty  as  a  oovensnt  personal,  when  the  orcamatanoea 
were  such  that  it  could  not  take  effect  as  a  oovenaat  real.  This  is  strikingly 
shown  by  the  case  of  Pincombe  v.  Rudge,  Yelverton,  139,  Hobart,  3,  which 
has  sometimes  been  mistaken  as  an  authority  fortheposition,  that  a  warranty 
might  always  be  ooostrued  as  a  personal  obligation,  whereas,  what  it  really 
shows  is,  that  when  a  warranty  foiled  as  acoyenant  real,  necessity  would  monld 
it  into  a  covenant  personal.  The  plaintiffs,  who  declared  on  a  corenaDt  la 
a  deed  granting  tiiem  an  estete  for  their  joint  lives,  by  the  words  oonoesai 
and  demisi,  and  also  containing  an  express  warranty,  after  setting  forth 
the  deed  in  fall,  without  attempting  to  state  its  legal  operation,  went  on  to 
aver  a  breach  by  an  eviction  under  a  lease  for  years,  executed  prior  .to  the 
grant.  The  defendant  pleaded  that  an  action  of  warrantia  chartse  for  the 
same  cause  of  action,  had  been  brought,  and  was  still  pending  in  anoUier 
court,  and  also  excepted  to  the  sufficiency  of  the  declaration,  on  the  gronnd 
that  an  action  of  covenant  would  not  tie  upon  a  warranty.  But  it  was  held 
that  as  the  eviction  was  merely  for  a  term  of  years,  the  wamntia  chartse 
was  miaooooeived,  and  therefore  no  bar  to  another  suit;  and  that  even  if 
covenant  would  not  lie  nn  the  warranty,  it  might  be  sustained  on  tbe  obli- 
gation for  the  quiet  enjoyment  of  the  premises,  implied  in  the  word  demisi. 
The  case  was  subsequently  brought  before  the  Exchequer  Chamber,  where 
the  decision  of  tbe  King's  Bench  waa  affirmed  on  the  broader  and  morfl 
liberal  principle,  that  when  a  warranty  will  fail  altogether,  unless  a  i^ange 
be  made  in  ite  attributes,  it  will  be  interpreted  as  a  covenant  personal,  and 
judgment  given  for  damages,  instead  of  for  an  equal  value  in  lands.  This 
case  therefore  fully  establishes,  first,  the  existence  of  an  essential  distino- 
tiou  between  a  warranty  in  the  proper  sense  of  tbe  term,  and  a  covenant  to 
warrant,  and  next  that  a  warranty  may  be  oonstmed  as  a  oovenant,  when 
there  is  no  other  mode  of  rendering  it  effectual.  No  other  important  OKse 
upon  tbe  same  question  seems  to  have  occurred  until  that  of  Williams  t. 
Burrell,  1  0.  B.  401,  which  was  decided  in  the  same  manner  as  Hnoombtt 
V.  Budge.  A  leasee  for  life,  with  a  leasing  power  reaching  l>eyond  his  own 
interest,  granted  a  lease  for  ninety-nine  years,  meant  to  take  effect  under 
the  power,  but  containing  a  clause  which  bound  the  lessor  to  warrant  and 
defend  the  demised  premiees,  during  the  term  against  all  the  world.  The 
execution  of  the  power  proved  to  be  void,  the  aariguee  of  the  kosee 
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ma  eriotod  liy  Um  remundeT-mnn,  &nd  hia  execator  having  lironglit  an 
telioB  o(  oovenant  on  the  warrautj,  the  objootian  was  taken  that  it  was  at 
SKMt  only  an  implied  ooTenant,  or  ooveaant  in  law,  which  could  not  endnre 
kmger  than  the  eetate  to  which  it  was  attached,  nor  enure  to  charge  the 
exeeotot  tot  a  breach  occurring  after  the  death  of  the  testator.  But  it 
waa  held  by  Tindal,  G.  J.,  that  while  every  obligation  RMumed  in  an 
iBBtniment  and».  seal,  ii  to  be  regarded  aa  a  covenant,  it  will  be  equally  an 
ezpreaa  covenant,  wfaedier  the  intention  to  assume  it,  be  expressed  in  direct 
tenna,  or  collected  by  inference  from  the  tenor  of  the  inBtmmeot;  and  implied 
eovenant  or  coveoanta  in  law,  were  said  to  be  those  which  tbe  law  ruses 
by  implioation,  from  the  words  used  in  the  creation  ot  estates,  irrespeetivtt 
of  the  queatim  whether  the  parties  intended  to  enter  into  tbem  in  the  par- 
tieolar  instance,  as  where  the  word  dedi  in  a  feoffment,  is  oonstraed  as  a 
warranty,  or  the  word  demiti  in  a  lease  as  a  covenant  for  qniet  enjoyment, 
tad  which  therefwe  neoessarily  iall  with  the  expiration  of  the  estates  to 
which  Ihey  are  incident.  And  it  was  conseqa^atly  decided,  that  as  the 
eUnae  in  question  did  not  admit  of  the  strict  legal  construction,  which  would 
have  been  given  to  its  words  as  terms  of  art^  had  the  estate  been  one  oi 
freehold,  effect  would  be  given  to  the  obvious  meaning  of  the  parties,  by 
oonsbning  it  as  a  covenant  for  quiet  eujoyment,  on  which  the  isBignae  of 
the  lessee  might  bring  aoitj  and  the  executor  of  the  lessor  be  made  answer- 
able for  damages. 

The  distinotiona  taken  throughout  the  whole  cue  clearly  t^ow,  that  the 
rnle  of  the  common  law  as  explained  in  Pincomhe  v.  Rudge,  continued  in 
flill  force  in  England,  until  abolished  by  act  of  Parliament  in  our  own 
times,  and  that  warranty  was  regarded  solely  as  a  oovenant  real,  unless 
when  the  circnmstanoes  were  snch  as  to  convert  it  into  a  oovenant  per- 
■onal.  The  neoessary  result  of  this  state  of  things  was,  that  no  remedy 
wnld  be  had  on  a  warranty  when  the  freehold  was  in  question,  without  a 
i«e(»i  to  the  tedious  and  antiquated  forms  of  a  real  action,  and  thus 
iBcnrring  a  delay  which  was  almost  equivalent  to  a  denial  of  justice.  This 
inooovenience  was  remedied  at  an  early  period  in  England,  by  the  intro- 
doetioti  of  the  various  covenants  for  title,  which  have  there  entirely  super- 
■eded  die  nse  of  the  warranty.  These  are,  however,  now  less  frequently 
employed  in  the  United  States,  and  it  has  generally  been  found  easier  ai^ 
ampler  to  nitnlitnte  a  covenant,  that  the  grantor  will  warrant  and  defend 
tbe  Land  granted,  for  the  common  law  warranty,  or  to  constme  the  war* 
nnty  as  a  mere  personal  covenant,  even  when  given  in  strict  common  law 
form.  Thus  it  waa  held  in  Gore  v.  Braeier,  &  Mass.,  S2I1,  that  an  action 
penonal  sonuding  in  damages,  might  be  maintained  in  a  warranty  attached 
to  on  estate  in  fee,  although  the  court  appears  to  have  &llen  into  the  error 
of  supposing,  that  the  same  rule  had  prevailed  from  an  early  period  in  Eng- 
land. The  distinctaon  between  a  technical  watnnty  and  a  covenant  to 
warrant,  waa  mora  oorrectly  viewed  in  Jeoocks  v.  Gillian,  8  Murphy,  47, 
where  it  was  said  tiiat  when  the  word  oovenant  is  employed,  and  perhaps 
•veo  when  it  is  not,  the  parties  will  now  be  understood  as  intending 
to  create  a  personal  and  not  a  real  obligation,  and  therefore  that  tbe  heff 
of  the  warrantor  will  not  be  rebutted  from  recovering  the  land,  althon^ 
Ida  reoovery  or  entry  may  give  rise  to  an  aeti<m  against  the  ezecvtor. 
Tke  whole  ^nestion  was  also  elaborately  ezanained  in  Ghapmas  t.  Halves 
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5  H&lrted,  20,  where  bteaehea  of  thiee  diatntet  eovetuuits,  of  TUrtnt;, — 
agunst  incumbrances, — uid  for  seiiin,  were  ueigned  in  the  deoUntionj 
and  while  the  defouduit  alleged  (bat  the  two  latter  had  been  brokea  beftnv 
asngDineDt,  and  had  nerer  passed  to  the  plaintiff,  he  also  iqfliBted  that  u 
the  aodon  was  personal  and  Bounded  in  damagee,  it  oould  not  be  Hustuned 
oa  the  former.  This  poution  was  full;  supported  by  the  anthoridea  cited 
from  the  old  books  of  the  law,  and  it  was  asserted  in  tha  course  of  the  ar- 
gnment,  that  no  English  precedent  oonld  be  found  in  which  these  had  been 
disregarded,  and  a  warranty  treated  on  any  other  than  the  oommon  law 
footing,  or  made  the  foundadon  of  another  prooeeding  than  a  voocber  or 
warrantia  chartie.  It  was  howerer  held  by  the  court,  that  in  American,  if 
not  in  English  law,  this  part  of  the  old  system  of  oommon  assuranoea, 
although  once  so  important  and  peculiar  in  its  legal  relations,  had  become 
a  mere  covenant  personal,  and  that  the  right  of  suit  and  reoorery  upon  it, 
was  to  be  regulated  by  the  ordinary  rules  governing  actions  upon  contnota 
onder  seal. 

The  decision  thus  made  is  sustained  by  most,  if  not  all  of  the  other  cases 
in  which  the  question  has  been  judicially  considered  in  this  country,  and 
the  change  of  the  oommon  law  warranty  into  a  oovenant  personal,  seems  to 
be  fully  and  finally  estabUsbed  in  American  law.  Tabb  v.  Biuford,  2  Leigh, 
182 ;  Gore  y^  Braaier,  S  Mass.  823 ;  Alison  v.  Alison,  1  Yerger,  24 ; 
Townsend  v.  Morris,  6  Goweo,  127 ;  Paz  ton  t.  Lefferts,  3  Bawle,  68,  note; 
Bawle  on  Coveuante  for  Title,  2d  ed.  217,  286. 

But  while  the  aommoinaw  warranty  has  been  restricted  in  some  import- 
ant particulars,  by  its  conversion  into  a  covenant  personal,  it  has  been 
extended  in  others  not  less  important.  At  common  law,  warranty  might 
afford  the  means  of  redress  or  defence  against  the  determination  of  the 
estate  to  which  it  was  attached  by  external  force,  but  not  against  its  termi- 
nation by  tbe  efflux  of  the  interest  warranted.  As  soon  as  the  estate  con- 
veyed came  to  an  end,  the  warranty  expired  with  it,  and  ceased  to  afftwd 
any  protection  to  tbe  grantee.  Thns  in  Seymour's  Csse,  10  Coke,  a  war^ 
nnty  of  land  bargained  and  sold  in  fee  by  a  tenant  in  tail,  was  held  not 
to  rebut  the  heir  of  the  bargainor,  because  the  estate  to  which  it  was 
attached  terminated  at  bis  death,  and  the  warranty  could  not  endure  longer 
than  the  estate.  Bat  the  better  opinion  would  seem  to  be,  that  the  modem 
covenant  of  warranty  is  not  snbject  to  these  disabilities,  and  may  surviva 
the  terminadou  of  the  estate  to  which  it  is  attached,  in  the  form  of  a  per- 
sonal right  and  obligation.  This  question  arose  and  was  much  conn- 
dered  in  the  eases  of  Spruil  v.  Leary,  18  Iredell,  225,  404,  and  Lewie  v. 
Cook,  ib.  193.  In  Lewie  v.  Cook,  an  action  brought  by  an  assignee,  on  « 
warranty  contained  in  a  bargain  and  sale  in  fee  by  a  tenant  for  life,  was 
net  by  an  allegation  that  the  death  of  the  bargunor,  which  took  plac« 
before  tbe  commenoement  of  the  acdou,  bad  pat  an  end  to  the  estate  war- 
ranted, and  conseqoently  destroyed  the  warranty.  But  the  oourt  overmled 
the  objection  on  the  ground  that  an  estate  does  not  fail  in  contempladon  of 
law,  nndl  it  expires  by  its  own  limitation,  and  that  tbe  bargun  and  sale 
created  a  fee  which  still  condnued,  notwithstanding  tbe  death  of  tbe  bar- 
gainor, and  the  consequent  termination  of  his  interest  in  the  premises. 

It  was  held  in  like  manner  in  Spruil  v.  Leary,  that  where  land  was  de- 
mised to  one  brother  in  fee  with  a  proviso,  that  in  case  of  bis  death  without 
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iMBe  tt«n  liTiDg,  it  ihonld  go  to  another,  a  wamnty  oontuned  in  a  bargun 
and  sale  execnted  by  the  first  deriBee,  wonld  descend  on  hiB  deaib  without 
imie  to  the  seoond,  and  rebut  him  &om  reoovering  under  the  ezecntorj  de- 
liee,  notwithfltanding  the  happening  of  the  oontingenoj  on  which  it  wai 
fimited,  and  the  conaeqaent  defeawnce  of  the  estate  to  which  the  warranty 
maatUched. 

Tbe  decision  thus  made  wonld  seem  equally  at  varianoe  with  precedent 
and  principle,  not  only  because  the  warranty  neoessarily  expired  upon  the 
&ilnre  of  tbe  estate  conveyed  by  the  warrantor,  but  because  the  limitation 
over  was  inBOaoeptible  of  being  direated  at  rendered  a  mere  right,  and  there- 
ton  was  not  open  to  the  hostile  operation  of  a  warranty,  (poet.  Vol.  II.  note 
to  Dutchess  of  Kingston's  Case.)  Had  executory  de rises  been  so  easily 
harred,  they  wonld  hare  formed  a  less  important  title  in  the  law  of  real 
estate,  and  we  should  find  some  instance  in  which  the  bar  bad  been  a]^ 
plied.  But  we  find  it  cm  the  contrary,  laid  down  as  a  general  and  iarariable 
principle,  that  an  ezeontory  limitation  upon  a  deriae  in  fee,  cannot  be 
harred  by  any  act  on  the  part  of  the  first  devisee.  Comieh  on  Uses,  97. 
And  although  it  has  been  argued  that  an  executory  devise  may  be  barred 
by  a  fine  and  non-claim ;  Romilly  v.  James,  6  Taunton,  263;  and  decided 
that  it  cannot  by  a  common  recovery;  Feame  on  Contingent  Remain- 
den,  418,  no  conveyancer  has  hitherto  imagined,  that  the  end  could  be 
aecompli^ed  by  the  simple  device  of  a  bargain  and  sale,  with  warranty. 

The  reasoning  of  the  coort  in  Lewis  v.  Cook  would  seem  equally  objection- 
able, whatever  may  be  thought  of  the  soundness  of  the  decision.  It  is  un- 
qaestiouably  true,  that  the  intermption  or  defeasance  of  an  estate  from 
without,  far  from  destroying  an  attendant  warranty,  merely  brought  it  into 
operation.  Thus  a  feoffor  who  came  into  posseasion  under  a  feoffment  ia 
fee,  made  with  warranty  by  the  tenant  of  a  particular  estate,  or  by  a  dis- 
seiaor  without  any  rightful  estate  whatever,  and  was  evicted  subsequently 
by  tbe  disseisee  or  reversioner,  might  enforce  tbe  warranty,  because  the  estate 
'  which  tbe  feoffinent  purported  to  paae  was  created,  although  wrongfully,  by 
ita  tranaeendent  operation,  and  the  feoffor  vras  consequently  liable  for  its 
premature  termination  by  the  evicdon  of  the  hotter.  But  a  grant,  a  bar- 
gain and  sale,  or  other  innocent  conveyance,  only  paaaea  tbe  estate  which 
die  grantor  has  at  the  time  it  is  executed,  and  is  necessarily  circumscribed 
by  the  limits  of  liis  title.  It  may  define  the  mode  in  which  his  interest 
•hall  pass  to  the  grantee,  but  cannot  extend  it. 

"  A  bargain  and  sale,"  said  Henderson,  J.,  in  Gillian  t.  Jacocks,  4 
Hawks,  StO,  882,  "is  a  rightful  conveyance,  and  such  estate  as  tbe 
bargainor  has,  is  transferred  to  the  bargainee."  "But  a  feo^ent  passes 
not  only  what  the  feoffee  can  rightfully  pass,  but  what  it  professes  to  pass." 
While,  therefore,  a  bargain  and  sale  in  fee,  by  a  tenant  for  life  or  in  tail, 
eonfera  a  freehMd  descendible  on  the  bargainee;  it  is^stOl  a  freehold, 
dependent  on  the  life  of  tiie  bargainor,  which  cannot  be  pleaded  as  a  fee, 
and  which  necessarily  becomes  extinct  on  bis  death,  together  with  all 
warranties  that  have  been  given  for  ita  protection,  either  at  the  time 
when  it  was  created,  or  at  any  subsequent  period. 

Indeed,  eo  essentially  were  snch  estates  limited  and  dependent  on  the 
estate  o£  the  grantor,  diat  the  proper  mode  of  pleading  them  was  to  set, 
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forth  tiie  ciroamaUnoea  in  wlucb  they  origmated,  with  an  aTennflst  that 
he  was  adll  ^lire ;  SejmoiiT's  Caw,  10  Ooke,  96. 

It  »  therefore  obTionsly  ittixaTeot,  to  tuppose  that  the  words  used  in 
a  grant  or  other  innooent  ooDveyaitoe,  oan  enlarge  the  estate,  of  the  grantee 
bejond  that  of  the  grantor,  or  that  a  bargaui  and  sale  in  foe  bj  a  tenant  in 
tail  or  for  life,  will  pass  an  estate  extending  bejond  his  life,  and  capable  of 
eastaining  a  warruity  after  his  death.  The  better  eiplanation  of  ^e  dam- 
uon  in  Lewis  t.  Cook  eeems  to  be,  that  in  modem  couTejanoing,  warranty, 
should  be  oonatraed  as  a  covenant  personal,  freed  from  the  technical  diffir 
enlties  whioh  sorronndad  it  in  farmer  times,  and  ansoeptable  of  being  used 
as  a  means  of  redress  or  compensation,  notwithstanding  the  expiration  of 
the  estate  to  which  it  is  attached.  This  view  was  taken  in  the  dissenting 
opinion  delivered  by  Pearson,  J.,  in  SpmUl  v.  Leary,  18  Iredell,  22S,  408, 
where  it  ia  clearly  shown,  tiiat  if  warranty  remained  on  its  eommon  law 
footing,  it  would  afford  no  protection  against  the  &i1nre  of  an  estate  con- 
veyed by  grant  or  under  tlie  statnte  of  uses,  in  consequence  of  the  expira- 
tion of  ^a  estate  of  the  grantor,  and  that  the  only  mode  cf  obviating  the 
difficulty  is  to  treat  the  engagement  of  the  grantor  to  warrant  and  defend 
Uie  land  granted,  as  a  oovenant  person^,  not  neoasaarily  dependant  upon 
the  estate  warranted,  and  capable  not  only  of  mnning  with  it  so  long  as 
it  endures,  bat  of  bdng  anforeed  after  it  has  expired  or  been  eztingnished. 
„  The  change  whioh  has  taken  place  in  the  law  of  warranties,  has 
also  occurred  in  that  of  all  other  covenants.  As  the  law  formerly 
Stood,  the  right  of  the  heir  to  enforce  engagements  entered  into  with  hia 
ancestor,  was  not  confined  to  those  cases  which  admitted  of  a  warrantia 
ohartse  or  vonohei  to  warranty,  bat  also  extended  to  all  other  covenants 
real;  Fitiherbert,  N.  B.  145.  Viner's  Abridg.  Covenant,  H.  The  tenant 
of  land  who  negleoted  to  keep  soeh  a  covenant  for  its  conveyaaoe  was 
treated  as  a  deforciant;  Blackstone,  vol.  8,  174;  and  as  the  remedy  sooght 
by  the  writ  was  in  the  natare  ol  Uiat  now  obtuned  by  a  bill  for  specifio 
performance,  and  oonmsted  in  a  recovery  ot  the  land  itself,  it  vested  in  th« 
heir  as  the  party  really  injured  by  the  breach,  and  not  in  the  executor. 
In  this  form  the  action  cf  oovenant  has  gone  out  of  use,  it  is  now  limited 
to  a  simple  demand  for  damages,  and  nnless  attached  to  an  estate  in 
land,  cannot  be  prosecoted  by  any  other  than  the  original  covenantee,  or 
his  personal  representativee.  The  object  of  the  earlier  law,  in  giving  the 
writ  of  oovenant  real,  which  was  to  afford  a  remedy  to  the  party  actually 
injured  by  the  breach,  was,  however,  attained  in  Watton  v.  Cooke, 
Dyer,  837,  notwithstanding  the  change  from  real  to  personal  actions,  bj 
holding  that  the  heir  might  sue  "cn  a  covenant,  entered  into  between  hii 
ancestor  and  other  joint  tenants  of  the  land,  to  divide  it  eqaally  among  all. 
Here  it  is  evident  that  the  oovenant  must  have  i^esoandad  on  the  heir,  if 
at  all,  by  operation  of  law,  as  part  cf  the  real  assets,  and  not  by  mnning 
with  the  land  in  which  ha  took  no  estate.  At  the  time  when  this  ease  was 
decided,  the  law  was  obviously  in  a  state  of  transition,  for  although  the  heii 
was  held  entitled  to  sne  on  a  naked  covenant  descending  to  him  by  its  own 
weight,  and  not  carried  by  an  estate  in  the  land,  yet  hia  reoovery  was  !■ 
damages,  and  net,  as  it  would  have  boen  at  common  law,  of  the  hutd.  And 
the  decision  was  obvioosly  based  on  the  prindplo,  which  is  applied  by  ohas- 
oary  in  many  oases  at  the  present  day,  that  the  party  who  would  have  been 
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benefitted  hj  tlie  perfomiMiee,  is  endtled  to  ooupenution  tor  the  breMh. 
Bat  this  reasoDing  did  not  satufy  the  logktal  ezigenneB  of  the  commoD  law, 
whieh  regarded  the  nature  of  the  right  in  the  hands  of  tJie  anoestor,  aa  oon- 
elosiTe  of  the  title  of  those  ohuming  under  him  after  his  death.  Accord- 
ingly, it  soon  became  settled  laVf  that  as  the  action  of  corenant  real  had 
gone  into  disuse,  and  all  covenants  were  r^noed,  on  breach,  to  mere  pecu- 
niary demands,  which,  if  recovered  by  the  covenantee  in  his  life,  went  to 
aagnient  his  personal  estate,  thej  mnet  necessarily  obey  the  same  role  after 
his  death,  and  vest  in  the  executor,  and  not  in  the  heir.  It  neoessaiily 
followed,  that  even  when  the  breach  was  of  a  covenant  for  the  conveyance 
of  land,  which  would  have  formed  part  of  the  inheritance,  if  conveyed,  the 
right  of  suit  devolved  npon  the  petsonal  re[«esentativeB  of  the  covenantee, 
and  the  only  redress  of  the  heir  was  in  equity.  Watson  v.  Blaine,  12  Ser- 
geant &  Bawie,  131 ;  Allen  v.  Greene,  19  Alabama,  S4.  Ai  this  rule  of 
law  takes  effect  even  in  the  case  of  covenants  which  are  essentially 
real,  it  neoeesarily  applies  to  those  which  are  merely  personal,  although 
inddent  to  the  Isnd.  When,  therefore,  a  covenant  running  with  land,^ 
is  converted  into  a  personal  demand,  by  a  breach  occurring  in  the 
lifetime  of  *the  ancestor,  the  oonseqnant  right  of  action  will  vest,  on  his 
death,  in  the  exeontor,  and  not  in  the  heir.  This  doctrine  which  has  been 
shown  to  prevail  universally  in  this  country,  (supra,)  was  applied  in  Eng- 
land, as  far  back  as  the  case  of  Lucy  v.  LevingtOD,  2  Levins,  26,  where  the 
right  of  action  for  the  breach  of  a  covenant  for  quiet  enjoyment,  by  the 
eviction  of  the  covenantee  in  his  life,  was  held  to  snrvive  to  his  personal 
representatives  after  his  death.  The  rule  is  the  same,  when  the  question 
turns  on  the  right  of  an  assignee  of  the  land,  to  reoover  for  a  breath  of  cove- 
Dant  prior  to  the  assignment,  and  heuce  where  an  estate  in  reversioD  was 
extended  in  the  lands  of  the  grantee,  in  consequence  of  the  ftdlure  of  the 
gnntor  to  fulfil  a  covenant  for  the  discbarge  of  incumbrances,  the  right  of  suit 
was  held  to  vest  in  him,  and  not  to  pass  with  asnbsequent  assignment;  Lewis 
T.  Ridge,  Croke  Elis.  863.  But  the  reasoning  on  which  these  decisions  were 
founded,  only  applies  when  the  covenant  has  beeu  finally  and  completely 
converted,  into  a  personal  demand  in  the  hands  of  the  covenantee,  before  the 
deeoent  or  assignment  of  the  land,  for  where  it  has  not,  its  character  still 
remains  unchanged,  and  it  will  pass  with  the  land  to  the  hands  of  subse- 
qnent  holders.  Thus  when  a  covenant  of  seisin  was  broken  nominally  as 
soon  as  made,  by  the  want  of  estate  on  the  part  of  the  vendor,  but  the  ven- 
dee sust^ned  no  actoal  injuij  during  his  life,  the  right  to  recover  for  a 
sabsequeut  eviction  was  held  to  be  in  the  heir,  .and  not  in  the  executor ; 
Kingdon  v.  Nottle,  lil.&S.  865 ;  i  id.  58.  It  was  decided  in  liko  man- 
ner in  King  v.  Jones,  6  Taunton,  418 ;  4  M.  &  8.  188,  that  the  heir  was 
entided  to  recover  for  an  eviction  after  the  death  of  the  ancestor,  although 
occasioned  by  a  &Uure  to  oomply  with  a  covenant  for  further  assurance  in 
hia  lifetime.  In  both  instances,  the  eviction  which  was  the  real  gronnd  of 
the  cause  of  action,  did  not  ooonr  until  after  the  death  of  the  anoestor,  and 
the  descent  on  the  heir,  and  the  point  actually  decided  was,  that  the  righi 
of  suit  on  a  covenant  running  with  land,  vests  in  the  holder  of  the  land  at 
the  time  when  the  injury  happens  for  which  suit  is  brou^t,  and  not  when 
the  ocvenant  is  nominally  and  techmoally  broken.  But  the  language  of  the 
oovrt  went  much  farther,  and  implied,  that  the  ri{^t  of  suit  on  such  oov^ 
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nsnta  sIiouM  be  beld  to  reside  in  the  party  on  wbom  the  looa  nltitn&tel;  falls, 
without  regard  to  the  time  when  the  injur;  itself  happens,  and  that  so 
action  obd  be  siutuned  by  an  ezeontor  on  a  coTenant  for  title,  unless  some 
speoial  damage  is  shown  to  the  personal  estate  of  the  testator.  In  sap- 
port  of  this  view.  Lord  £llenborongh  cited  the  case  of  ChamberUin  t.  Wil- 
0OD,  2  M.  &  S.  408,  where  it  had  been  held  that  an  executor  cannot  sne  on 
a  promise  of  marriage  made  to  bis  testator.  But  the  real  obstacle  to  the  reco- 
very of  the  executor  in  King  t.  Jones  and  EingdoQ  t.  Nottle,  seems  to  have 
ooDsisted  not  in  the  absence  of  injury  to  the  peraonalty,  but  in  the  fikot,  that 
the  injury  to  the  realty  did  not  actnally  occur  until  after  the  death  of  the 
teatator,  and  consequently  never  vested  in  bim  as  a  personal  right.  If  no 
suit  could  be  brought  by  an  ezecntorwithoutshowing  an  injury  to  the  assets 
Id  his  hands;  Watson  v.  Bbune,  12  Sergeant  &  Rawie,  181;  it  would  be 
necessary  either  to  deny  all  redress  on  a  oovenant  fiv  the  conveyance  of 
land  broken  in  the  lifetime  of  the  ancestor,  or  else  to  bold  that  the  naked 
rigbt  to  damages  descends  on  the  heir,  which  would  be  a  departure  from 
all  legal  analogies.  And  any  attempt  based  on  the  reasoning  of  Lord  EI- 
]enl)orongh,  to  deprive  the  executor  of  the  right  to  recover  for  an  eviction 
in  the  lifetime  of  the  testator,  can  only  result  in  a  complete  failure  of 
remedy,  either  on  bis  part  or  that  of  the  heir.  For  as  an  eviction  under 
title  paiamonnt,  must  necessarily  put  an  end  to  the  title  and  posaession  of 
the  covenantee,  no  estate  can  remain  in  him  capable  of  carrying  the  cove- 
nant either  to  an  heir  or  an  assignee.  Hence,  if  the  right  of  action  fails  in 
him  and  his  personal  representatives,  it  must  fail  altogether,  for  none  can 
be  brought  by  any  other  person.  All,  therefore,  that  these  cases  can  be 
foirly  couaidered  as  deciding  is,  that  covenants  of  seisin  and  for  further  as- 
surance are  continuing  in  their  operation,  and  that  although  nominally 
broken  by  a  refusal  to  execute  a  necessary  assurance,  or  by  the  csistence 
of  a  defect  in  the  title  of  the  grantor,  still  retein  their  capacity  of  running 
with  the  land  to  aasignB,  until  the  breach  is  completed  by  an  actual  orcon- 
struotave  eviction.  That  this  is  the  true  interpretation  of  the  decisions  in 
King  V.  Jones,  and  Kingdon  v.  Nottle,  appears  from  the  more  recent  cases 
of  Raymond  v,  Utah,  2  0.  M.  &  R.  588,  and  Bicketts  v.  Weaver,  12 
M.  &  W.  715,  in  which  it  was  held  that  the  executor,  and  not  the  heir,  Is 
the  person  to  sue  for  the  breach  of  a  covenant  to  repair,  or  against  felling 
timber,  although  it  is  evident  that  the  resulting  injury  must  fall  chiefly  or 
exclusively  on  the  inheritance.  And  when  thus  understood,  King  v.  Jones 
and  Kingdon  v.  Nottle  cease  to  be  inconsistent  witli  the  earlier  cases  of 
Lucy  V.  Levington,  and  Lewis  v.  Ridge,  where  the  eviction  occurred  in  the 
lifetime  of  the  ancestor,  and  the  right  of  siut  which  was  complete  in  his 
bands,  necessarily  remained  in  himself  or  his  executor,  instead  of  passing 
to  the  heir  or  assignee.  The  law  was  so  held  in  Allen  v.  Oreeno,  19  Ala- 
bama, 84,  where  it  was  said  that  the  time  at  which  the  actual,  and  not 
the  mere  nominal  breach  happens,  must  determine  whether  the  heir  ia  en- 
titled to  sue,  and  there  can  be  no  doubt  that  when  the  covenant  is  finally 
and  complet«ly  broken  in  the  lifetime  of  the  ancestor,  the  right  of  suit  will 
devolve  on  the  executor,  although  the  snbslandal  injury  may  fall  on  the 
heir.    Whiting  v.  Dinsmore,  6  Cuehing,  124. 

But  while  the  rule  that  covenanta  cannot  run  with  land,  after  breach, 
would  seem  to  be  equally  well  established  on  botli  sides  of  the  Atiantio 
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ita  application  is  nnqoeationablf  diffarent.  The  Eoglisli  ooorta  hold  that 
the  breach  moat  be  final  and  actual,  and  that  the  corenent  does  not 
aoqnire  the  oharaoter  of  a  choae  in  action,  tintil  the  right  of  anit  upon 
it  ia  complete;  while  it  is  held  with  ns,  that  a  nominal  breach  is  snfficient 
to  arrest  the  ooveaant  in  the  handa  of  the  oorenantee,  and  prevent  it  from 
passing  with  a  anbsequent  transfer  of  the  land ;  Greenby  t.  Wilcocks,  2 
Jobnaon,  1 ;  Collier  r.  Qambie,  10  Miseouri,  467 ;  Barker  y.  Storer,  8 
Blaine,  228 ;  Boss  v.  Tnmer,  2  Engliah,  122 ;  Mitchell  v.  Warner,  &  Conn. 
497 ;  Daris  t.  Ljman,  6  Id.  2-13 ;  Bawle  on  GoTenants  for  Title,  348. 
The  difference  thus  existing  is  the  more  remarkable,  from  the  &ct  that  oar 
ODorta  concnr  with  the  English,  on  the  point  that  only  nominal  damages 
can  be  recovered  on. the  corenant  against  inonmbranoea,  until  actual  injury 
or  eviction  j  Prescott  v.  Trueman,  4  Masa.  627 ;  Wyman  v.  Ballard,  12  Id. 
604 ;  Sprague  t.  Baker,  17  Id.  588 ;  Tnft  v.  Adams,  8  Pick.  547 ;  Har- 
low V.  Thomas,  15  Id.  66;  Delavergue  t.  Norria,  7  Johnson,  868;  Beam 
T.  Mayo,  5  Maine,  94;  Riobardson  v.  Dorr,  5  Vermont,  S;  Collier  v. 
Gamble,  10  Miasonri,  467;  Blanchard  v.  Hoxie,  64  Id.  876.  And  it 
might  have  been  thonght,  that  as  the  obstacle  to  the  pasaage  of  a  covenant 
which  has  been  broken,  is  technical,  and  depends  upon  the  conversion  of 
the  covenant  into  a  chose  in  action,  it  would  not  arise  when  this  converuon 
IB  merely  nominal,  and  that  when  the  right  to  actual  damage  arises,  after 
the  land  has  passed  out  of  the  hands  of  the  covenants  by  deaoent  or  assign- 
ment, the  lemedy  mi  it  would  vest  in  the  heir  or  purchaser.  The  latter 
tqiinion  was  adopted  in  the  first  instance  in  Maasachusetti,  where  it  was 
deoded  that  although  a  covenantee  might  recover  nominal  damages,  for  the 
breach  of  a  covenant  against  iuoumbrances,  which  had  occurred  at  the 
moment  of  the  execution  of  the  deed,  the  substantial  right  of  suit  vested  in 
the  assignee,  who  had  been  the  party  actually  evicted;  Wyman  v.  Ballard, 
12  Mass.  304;  Sprague  v.  Baker,  17  Id.  588  The  law  was  held  the  same 
way  in  McCred/s  ex'or  t.  Brisbane,  1  Nott  &  McCord,  104.  But  the 
later  decisions  in  Massachusetts,  have  abandoned  this  ground,  and  adopted 
the  more  arbitrary  and  teobnical  rule,  which  prevails  in  New  York  and 
most  of  the  other  States  of  the  Union,  that  the  passage  of  the  covenant  is 
arrested  equally,  whether  the  breach  be  real  or  nominal ;  Thayer  v.  C1&- 
mencc,  22  Pick.  494 ;  Clark  v.  Swift,  3  Hetoolf,  390.    Snpn. 

The  English  doctrine  on  this  subject,  was  notwithstanding  followed  by 
the  Supreme  Court  of  Indiana  in  Martin  v.  Baker,  6  Blackford,  232 ;  where 
it  was  held,  that  the  capacity  of  covenants  to  run  with  land,  does  not 
oease  until  they  are  actually  and  not  merely  nominally  broken,  and  Uiat 
the  heir  is  entitled  to  sue  for  an  injury  occurring  after  the  death  of  the 
ancestor,  in  coosequence  of  a  technical  breach  in  his  lifetime.  And  the 
court  seem  to  have  been  disposed  to  go  further,  and  hold  that  the  right  of 
iitit  vests  in  the  party  who  is  the  loser  by  the  injury,  irrespectively  of  the 
time  at  which  it  has  happened.  On  the  other  hand,  the  Supreme  Court 
of  Ohio  ccDOUT  with  the  general  oourae  of  decision  in  this  country,  on  the 
point  that  the  right  of  suit  vests  finally,  as  soon  as  the  covenant  is  broken, 
but  hold  that  the  purpose  of  covenants  for  title  is  satisfied,  so  long  as  the 
poasession  taken  under  the  deed  remains  undisturbed,  and  that  no  breach 
occurs  ontU  actual  injury  or  eviction.  It  necessarily  follows  that  whatever 
may  be  the  state  of  the  title  at  the  time  of  the  grant,  the  covenant  is  not 
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broken  nntil  the  gnotea  or  UBignee  is  erictad,  or  obliged  to  make  Bome 
nsrifioe,  in  order  to  ftToid  an  eviction,  and  that  the  right  of  suit  Teete  in 
the  party  who  holds  the  land  at  that  period ;  Baokns  ad'or  y.  McGoj,  8 
Ohio,  218}  Foote  v.  Baraet,  10  Id.  817.  Bat  it  has  alio  been  decided, 
that  where  the  grantor  hae  neither  title  nor  poeaeasioti,  and  is  coneeqnently 
unable  to  transfer  either  the  actoal  enjoyment  of  the  land,  or  the  title  to 
enjoy  it,  to  the  grantee,  the  oorenant  tot  Minn  is  broken  as  soon  as  made, 
and  becomes  a  mere  right  of  action,  inansoeptible  of  passing  to  a  subsequent 
asugnee;  Devore  t.  Sunderland,  17  Ohio,  60. 

There  can  be  no  doubt  of  the  soundness  of  this  decision,  whatever  may 
be  thought  of  the  reasoning  on  which  it  is  founded,  for  as  nnder  these  cir- 
onmstanoes,  no  estate  or  possession  Tests  in  the  grantee,  to  carry  the  cove- 
nant to  a  Bubseqaent  assignee,  he  cannot  recover  nnder  any  view  of  the 
law,  either  on  the  oorenant  for  seinn,  or  on  any  of  the  other  covenants  for 
title,  fflupra.) 

It  haa  been  sud  in  some  cases,  that  when  the  grantor  is  not  seised  inde- 
feasibly  at  the  time  of  the  conveyance,  tiie  covenant  for  seisin  is  iostanta- 
neonaty  and  totally  broken,  and  the  grantee  entitled  to  bring  suit  and 
recover  at  once  without  waiting  for  an  actual  eviction ;  Anderson  v.  Knox,  20 
Alabama,  156 ;  lUchsrdRon  v.  Dorr,  5  Vermont,  0 ;  HcCarty  v.  IJggett,  3 
Hill,  134;  Bingham  v.  Weiderwax,  1  Oomstock,  609.  If  this  be  the  law, 
it  mnst  necessarily  follow  that  the  decision  in  Ktngdon  t.  Nottle  is  erro- 
neons,  because  covenants  converted  into  mere  personal  demands,  cannot  pass 
with  a  subsequent  desoent  or  asrignment,  under  the  mle  generally  held 
in  this  country,  and  applied  in  England  in  Raymond  v.  Fitch.  Bnt  it  haa 
been  held  on  other  occasions,  that  when  the  title  oonveyed,  although  had 
at  the  time,  becomes  valid  subsequently,  the  recovery  of  the  grantee  will 
&il  altogether,  or  bo  reduced  to  nominal  damagee;  Garfield  v.  Williams,  2 
Vermont;  Wilson  y.  Forbea,'2  Devereux,  80;  Conway  v.  Silliman,  4  Id. 
46 ;  Baxter  v.  Bradbury,  7  Maine,  260;  Spring  v.  Ohaae,  9  Id.  606.  It 
wonld  therefore  appear,  tiiat  in  the  ease  of  this  covenant,  as  In  that  of  the 
other  covenants  for  title,  the  right  of  action  should  be  held  to  depend  OD 
the  aotnal,  and  not  on  the  nomisal  breach,  and  should  consequently  vest  in 
the  holder  of  the  land  at  the  time  when  the  action  happens ;  Bawle  on 
Covenants  for  Title,  281 — 307. 

The  concluaiou  of  the  Supreme  Court  of  Ohio,  with  r^;&rd  to  the  cove- 
nants for  seisin,  and  gainst  inonmbrances,  seems  to  be  substantially  jnst, 
althongh  some  steps  in  the  reasoning  by  which  it  was  attained,  may  be 
donbted.  Two  different  oonBtruatians  may  be  pat  on  these  covenants,  each 
eonsistent  with  itself,  though  not  with  the  other.  Under  the  one  they  are 
viewed  as  absolute,  and  present  engagements,  that  the  grantor  has  a  good 
and  unincumbered  title,  and  are  consequently  broken  at  once,  if  his  title 
be  had  or  encumbered,  althongh  no  loss  has  been  suatuned  by  the  covenan- 
tor.  But  they  are  regarded  nnder  the  other,  as  substantially  covenants  of 
indemnity,  and  as  undertaking,  not  that  the  title  of  the  covenantor  is  abso- 
lutely good,  bnt  tiiat  the  grantee  shall  be  saved  harmless,  if  it  prove  defeo- 
tive.  The  hardship  of  making  the  vendor  answerable,  in  cases  wbere  the 
vendee  has  not  been  injured,  has  induced  the  courts  to  recede  from  the 
former  oonstmotion,  as  it  regards  the  covenant  agtunt  encambranoes,  and 
to  hold  tbat  the  vendee  cannot  fonad  a  right  to  actoal  damages,  on  the 


„V_iOOgle 


sfekceb's  case.  175 

nera  «ziBt«nee  of  an  inonmbmice,  utd  viH  be  eosfined  to  n  nominal  reoo- 
very,  onleaB  he  iua  anstained  some  real  injury;  Presoott  t.  Traman,  4 
Man.  627 ;  Wyman  t.  Ballard,  12  Id.  304 ;  Spragne  t.  Baker,  17  M. 
688;  Tnft  t.  Adama,  8  Pick.  467 ;  LiffingweU  v.  Elliott,  lb.  457 ;  Harlow 
T.  Thomas,  15  Ih.  66;  Dekvergne  t.  Norria,  7  Johnstm,  8S8;  Bean  t. 
Majo,  &  Maine,  94 ;  ^Ucbardaon  t.  Dorr,  5  Vermont,  9 ;  Stannaid  t.  Eld- 
ridge,  16  Id.  254;  Collier  t.  Gamble,  1  Hinoori,  467;  Pomeroy  t. 
Bnniet,  8  Blackford,  142 ;  Weialer  t.  Hicks,  6  Id.  100.  The  reasoning 
OD  which  these  deeibions  prooeed,  would  aeem  equally  applicable  to  the 
eorenant  tar  seinn,  when  the  grantee  goes  into  posaeaBiiH]  under  the  deed. 
And  as  it  can  serre  no  good  pnrpose  to  gcre  a  right  of  suit  for  mere 
nominal  damagae,  it  is  obvtooBly  better  to  adopt  the  oonBtmotion  followed 
in  Ohio,  and  hold  that  both  these  oorenants  are  technically,  as  wall  as 
letnally,  oorenants  of  indemnity,  whioh  removes  all  donbt  as  lo  the  right 
ot  the  heir  or  assignee,  to  sue  for  an  eviotioa  ooonrring  after  the  descent 
or  asrignment. 

It  is  proper  to  observe,  that  the  eovenant  fiir  seiran  is  eonstmed  in  many 
of  the  States  of  this  country,  as  nothing  more  than  an  ondertakiug,  that  the 
gtxntor  has  actual  or  coastructive  poBseBsioD  of  the  land,  and  is  satisfied 
vhenever  possession  aooompauies  the  deed,  although  wholly  unproteoted  by 
title,  and  d^eated  immediately  afterwards  by  the  entry  of  the  true  owner; 
Fowler  v.  Poling,  2  Barhonr's  8.  C,  300  ;  Rawle  on  Covenants  for 
fIStle,  87.  This  necessarily  involves  the  oonolnsicn,  that  as  the  cove- 
nant cannot  be  broken,  unless  the  grantee  &il  to  obtain  either  title  or  poe> 
fesuon,  the  breach,  if  any,  must  be  final  and  total  in  the  first  instance,  and 
the  right  of  action  cannot  pass  to  a  subsequent  assignee ;  Marston  v.  Habbs, 
2  Mass.  483 ;  Bartholomew  v.  Candee,  14  Pick.  167 ;  Boss  v.  Turner,  2 
English,  22 ;  Haoker  v.  Stone,  8  Maine,  228 ;  Ballard  v.  Child,  S4  Id. 
8&ft ;  Slater  v.  Bawson,  I  MeUwlf,  450 ;  Kudimin  v.  Brown,  10  Georgia, 
811.  This  doctrine  has  however  been  rejected  in  many  of  the  States,  and 
nems  equally  inconsistent  with  authority  and  reason,  for  although  a 
defeasible  poeseauon  may  be  so  far  an  actual  estate,  as  to  can;  the  cove- 
naata  contained  in  the  dead  to  an  assignee,  this  is  no  reason  for  holding 
that  it  satisfies  their  requintions,  unless  it  is  rightful  and  sustained  by 
title;  BicbanUon  r.  Dorr,  6  Vermont,  9;  Mills  v.  Catten,  22  Id.  98; 
Parker  v.  Brown,  15  New  Hamshira,  176;  Lockwood  v.  Stordevant,  6 
Conn.  305;  Devore  v.  Sunderland,  17  Ohio,  10. 

It  is  well  settled,  that  the  transfer  of  the  obligation  of  an  express  cove- 
Bant  running  with  land,  to  an  assignee,  does  not  discharge  the  original 
oovenautor,  even  when  the  covenant  is  for  the  payment  of  rest,  and  the 
uaignee  is  aceeptad  as  tenant  by  the  covenantee ;  Bawee  v.  Dnpuy,  2  W. 
tS.  556 ;  Knnekla  v.  Wynick,  1  Dallis,  806 ;  Fletcher  v.  MoPartand,  12 
Misa.  43;  Shew  v.  Partridge,  17  Vermont,  626.  When,  however,  the 
oovenant  is  implied  by  the  vords,  yielding  and  paying,  in  ttie  reddendum, 
tiie  lasMe  will  be  disoharged,  if  rent  be  accepted  from  the  assignee, 
nlthoogh  not  by  the  mere  fact  of  assignment,  without  such  acocptanee ; 
Kimpton  v.  Walker,  9  Vermont,  191 ;  Wilkin's  oase,  8  Ooke,  22. 

It  has  already  been  stated  that  all  covenants  which  relate  to  the  land, 
and  are  for  its  benefit,  run  with  it,  and  may  be  enforced  by  each  successive 
assignee,  into  whose  hands  it  may  come  byconveyanoe  or  assignment.  Thus 
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ft  ooTen&Dt  in  a  lease,  to  repair  the  premisea  demised  may  be  enfoned  by 
tbe  lessor  at  eommoa  law,  aguDst  ad  asugnee  of  the  leasee,  and  under  the 
statnt«  32  Henry  8,  by  or  against  an  ssdgnee  of  the  rerersiou ;  Allen  t.  CdI- 
ver,  8  Deoio,  284.  In  like  manner  whenever  a  corenant  relates  to  land, 
allhoDgh  charging  it  with  a  borden,  as  where  it  is  to  erect  a  chimney  on 
the  premises ;  Harris  t.  Gonlbonm,  3  Harrington,  838  ;  to  Bmrender  them 
in  good  order  at  the  end  of  the  term ;  Allen  t.  Galver ;  for  the  pnnctnal 
payment  of  the  rent;  Van  Renssalaer  t.  Bradley,  8  Denio,  135;  or 
to  BOW  forty  acres  with-  wheat  every  year  and  delirer  the  produce  at 
the  mill  of  the  lessor;  Beach  v.  Barans,  18  Barbour,  306;  its  obligation 
will  bind  every  snbaeqnent  assignee  of  the  land,  and  may  be  enforced  by 
subsequent  sasignees  of  the  reversion,  subject  to  the  qiulifioation,  that  the 
burden  of  eovenants  does  not  attaoh  to  land  in  the  absence  of  privity  of 
estate,  (sapra.)  But  when  Uie  covenant  rdatee  to  matters  oollatend  to 
the  land,  its  operation  will  be  confined  stirictly  to  the  original  parties  to  tb« 
contract,  and  will  not  extend  to  third  persons  cluming  under  them  by 
assignment.  Thas  a  covenant,  in  a  lease  of  a  manu&ctory,  that  oertaia 
tools  and  chalk-stones  naed  for  mann&cturing  purposes,  shall  be  considered 
as  a  part  of  the  premises  demised,  and  be  deliverod  up  at  the  end  of  th« 
term,  will  not  bind  an  assignee  of  the  land,  and  cannot,  aa  it  would  seem, 
be  enfoped  against  the  leasee  by  an  assignee  of  the  reversion ;  Allen  v. 
Culver,  3  Denio,  284.  lu  deciding  this  ease,  the  eonrt  cited  and  relied  on 
Spencer's  case,  to  the  point  that  if  a  lessee  covenant  to  redeliver  stock  oc 
money  demised  with  the  land  at  the  end  of  the  term,  the  assignee  will  not 
be  bound  by  the  covenant. 

On  the  other  hand,  when  the  covenant  is  of  a  natnre  to  pass  with  the 
land,  the  liability  of  the  assignee  will  accrue  immediately  open  the  accept- 
ance of  the  assignment,  before  possession  or  entry,  and  even  if  he  be 
unable  to  obtain  possession,  unless  he  is  kept  out  by  a  paramount  title,  and 
not  by  the  tortions  act  of  a  third  person  under  an  unfounded  claim  of  title. 
The  University  of  Vermont  v.  Josalyu,  21  Vermont,  32 ;  Hannen  v.  Ewalt, 
6  Harris,  9.  But  aa  it  is  founded  solely  upon  privity  of  estate,  it  may  be 
terminated  at  any  moment  by  a  transfer  of  the  estate  assigned,  although 
made  to  a  panper,  and  with  the  exptesa  purpose  of  terminating  it.  Amest- 
bong  V.  Wheeler,  0  Coven,  818 ;  Eempton  v.  Walker,  9  Vermont,  191 ; 
Hannen  v.  Ewalt ;  and  will  not  arise  unless  the  estate  assigned  be  identi- 
cal in  quantity  of  interest,  with  that  passed  by  the  original  grant.  Hence 
a  sublessee  for  years,  is  not  liable  on  the  covenants  entered  into  by  bis 
immediate  lessor  with  the  paramount  landlord ;  McFarland  v.  Watson,  8 
Comstock,  286  ;  Quaokenboss  v.  Clarke,  12  Wend.  65S ;  and  the  principle 
is  the  same  when  estates  of  freehold  or  in  fee,  are  in  question.  The  Eari 
of  Derby  v.  Taylor,  I  East.  602 ;  Holford  v.  Hatch,  1  Douglas,  184.  But 
although  the  estate  assigned  must  be  the  same  in  quantity  with  that  ori^- 
nally  granted,  it  need  not  be  the  same  in  extend  and  an  assignee  of  the 
whole  estate  in  part  of  the  land,  is  liable  for  the  non-fulfilment  of  the  cove- 
nants entered  into  by  bis  assignor.  Herceron  v.  Dawson,  &  B.  &;  C.  481 ; 
Curtis  V.  Spitty,  1  Bing.  N.  C.  756.  It  should  also  be  remembered,  that 
although  an  assignment  over,  will  protect  an  assignee  iiom  any  further  liability, 
it  will  not  release  him  from  that  which  he  has  already  incurred ;  and  that  he 
will  s^  remain  opes  to  as  action  for  all  breaches  which  happened,  while 
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ke  held  the  land.  EmiUj  t.  King,  2  C.  M.  &  B.  22.  The  whole  matter 
ntkj  be  sammed  up  in  the  words  of  Savege,  G.  J.,  in  Qiuckenboss  t.  Clarke, 
*'  The  assignee  ie  liable  b;  reason  of  privity  of  estate ;  bis  liability,  tbera- 
fne,  oontinoea  no  longer  than  his  estate.  He  is  liable  nHer  the  estate  has 
oeased,  bat  not  for  rent  accruing  after  its  ocssadon." 

Whether  a  covenant  will  or  will  not  run  with  land,  does  not  however,  so 
Bioch  depend  on  whether  it  is  to  be  performed  on  the  land  itself,  as  oa 
whether  it  tends  directly  or  neoeaearily  to  enhance  its  valne,  or  render  it 
more  beneSoial  and  oonvenient  to  those  by  whom  it  is  owned  or  occopied, 
for,  if  this  be  the  case,  every  snccessive  assignee  of  the  land  will  be  entitled 
to  enforce  the  oovenaut  Thus,  in  the  Mayor  of  Congleton  v.  Patterson,  10 
East,  130,  a  covenant  by  the  lessee  of  a  manu&ctory,  not  to  employ  workmen 
who  had  no  settlement  in  the  parish,  was  held  not  to  be  obligatory  on  the 
■Miguee,  beoaose  it  did  not  tend  to  benefit  the  lessors  in  respect  of  tbeir 
estate,  as  owners  of  the  Teversion,  whatever  might  be  its  influenoe  upon 
them  as  rate  payen,  in  diminishing  the  number  of  paupers  entitled  to  olaim 
relief.  On  the  other  band,  it  was  decided  in  Sampsou  v.  Easterby,  9  B.  & 
C  505 ;  I  Cr.  &;  J.  105,  by  the  Kiog's  Bench,  and  agun  in  error  by  the 
Exchequer  Chamber,  that  a  covenant  raised  by  implication  from  recitals 
in  a  lease,  to  build  and  maintain  a  smelting  mill  off  the  demised  premises, 
for  the  use  of  the  mine  which  they  contained,  might  be  enforced  by  the 
angnees  of  the  lessor,  because  it  had  a  direct  oonnexion  with  the  subject 
matter  of  the  lease,  and  was  obviously,  though  collaterally  for  the  advantage 
of  the  reversion.  So  in  Yyvyan  v.  Arthur,  1  B.  A  G.  410,  a  covenant  to 
grind  all  the  grain  grown  on  the  demised  premises,  at  the  mill  of  the  lessor, 
was  held  to  ran  with  the  land,  though  the  mill  formed  no  part  of  the  re- 
venion,  and  to  be  capable  of  being  enforced  in  favor  of,  and  against  the 
asdgneee  of  the  original  parties.  A  similar  decision  was  made  by  the 
Sopreme  Court  of  New  York  in  the  case  of  Norman  v.  Wells,  17  Wend.  186, 
where  the  lessor  of  a  mill,  bad  oovenauted,  that  he  would  not  erect  another 
mill  on  hia  land  in  the  neighborhood  of  that  which  he  had  leased,  and  an 
assignee  of  the  lessee  was  held  entitled  to  enforce  the  covenant,  because  it 
was  for  the  benefit  of  the  estate  demised,  though  to  be  performed  off  it. 

A  covenant  which  relates  directly  to  the  land,  will  pass  to  assignees, 
whether  it  name  tbem  expressly,  or  be  limited  in  terms  to  the  original 
parties,  and  it  was  held  in  Coleman  v.  Coleman,  7  Harris,  100,  that  a 
covenant  between  tenants  in  common,  not  to  make  a  partition,  would 
be  binding  on  every  one  to  whom  the  land  might  subsequently  come 
by  assignment,  although  It  did  not  contain  the  word  asngns.  In  like 
manner,  the  obligation  of  a  covenant  to  tear  down  an  old  chimney  and  pat 
1^t  a  new  one,  will  ran  with  the  land  to  assignees,  whether  expressly  named 
or  not ;  Harris  v.  Colboume,  3  Harrington,  SB8.  When,  however,  » 
covenant  relates  solely,  to  something  which  is  not  in  esse  at  the  time 
when  it  is  made,  although  intended  to  be  placed  on  the  land  at  a  subseqaent 
period,  it  will  fidl  within  the  second  resolution  in  Spencer's  Case,  and  will 
not  be  extended  to  assignees  by  implication,  unless  it  purport  to  bind  them 
in  terms.  The  law  was  so  h^  in  the  recent  case  of  Tallman  v.  Coffin,  4 
Comstockj  134,  where  the  omission  of  the  word  assigns  from  a  covenant 
bj  the  lessor,  to  pay  the  tenant  for  all  "improvements"  which  be  might 
|daee  on  the  premises  daring  the  conUnosnce  of  the  term,  and  leave  there 
Vol.  L— 12 
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•t  its  tenni&ation,  was  keld  to  restrict  tbe  cibligftti<ai  of  the  oovenast  to  the 
ori^nal  parties,  and  precloda  the  aarignee  £rom  euforoing  it  a^nst  the 
laBdtord.  It  was  held  in  like  manner  in  ThoBpaon  t.  Row,  8  Gowen, 
26S,  that  a  oovenant  by  the  leaeor,  to  paj  t^e  lenee  the  valne  of  any  build- 
ings which  he  might  think  fit  to  weot  on  the  demised  premises,  did,  not  pass 
with  an  assignment  of  the  lease,  beoanse  it  did  not  oontuD  the  word  as- 
signs, and  was  made  solely  with  the  lessee;  bat  it  was,  at  the  same  time 
decided  that  the  assignee  acquired  an  equitable  interest,  which  might 
be  enforced  by  an  action  in  tiie  name  of  the  lessee,  notwithstanding  a 
release  from  Mm  to  the  lessor,  executed  after  the  latter  had  notice  of  the 
assignment.  The  soandness  of  this  deoision  is  undeniable,  beoaoae  the 
aaugnment  by  the  tenant,  necessarily  transferred  all  his  interest  in  the 
buildings  to  the  assignee,  and  it  would  have  been  altogether  inconsistent 
with  juetioe,  to  permit  the  right  thus  given  to  be  defeated  by  a  transaotJoa 
to  which  the  latter  was  a  stranger.  It  would  seem  that  oonrts  should 
&Tor  the  passage  of  the  legal  right  in  covenants,  whenever  the;  would  be 
treated  as  incidents  to  the  land  in  equity,  whether  they  do  or  do  not  extend 
to  assignees  in  terms. 

In  some  of  the  American  oeses,  covenants  which  do,  and  those  which  do 
not  run  with  land,  are  treated  as  being  essentially  different  in  their  nature, 
the  former  being  designated  as  covenants  real,  and  the  lattw  as  ooTQnants 
personal.  Horse  v.  Aldrich,  19  Pick.  449  ;  Bedeaon  v.  Brown,  10  Georw 
^a,  811.  Such  a  distinction  might  be  more  just,  were  it  not  that  the 
capacity  of  a  oovenant  to  ran  with  land,  depends  not  only  upon  the  natnis 
of  the  oOTenaot  itself,  but  on  the  cotempotaneous  relations  snbsiBting  be> 
tween  the  covenantor  and  the  covenantee,  so  that  a  oovenant  which,  under 
one  set  of  dronmstances  will  run  with  an  estate  in  possession,  or  reversion, 
will  be  confined  under  another,  to  the  parties  between  whom  it  is  made.  But 
apart  from  this  it  would  seem,  that  at  the  present  day,  all  covenants,  whe- 
ther susceptible  or  insosoeptible  of  passing  as  incident  to  the  passage  of  the 
tealtj,  are  essentially  personal.  The  true  criterion  of  the  legal  nature  of  a 
oovenant,  is  the  nature  of  the  remedy  given  by  the  law  when  it  is  broken; 
and  it  is  settled  both  in  the  United  States  and  in  England,  that  the  right 
of  action  for  the  total  breach  of  a  covenant  nnning  with  land,  is  purely 
personal,  sounding  in  damages,  and  surviving  to  executors,  whereas,  In  the 
case  of  covenants  real,  it  descended  to  the  heir.  Supra.  The  distinction 
between  covenants  which  rtm  with  land,  and  those  which  do  not,  is,  there- 
fore, one  of  incident,  rather  thou  of  essence,  and  oonsiBts  not  so  much  in 
the  nature  of  the  rights  which  they  confer,  and  the  obligations  which  they 
impose,  as  in  their  power  of  being  made  available  fbr  or  against  soocesdve 
holders  of  the  estate  to  which  they  relate. 

This  distinction  has  been  applied  in  many  of  the  American  oases  to 
the  covenants  for  title;  and  it  has  been  asserted  that  while  some  of  these 
covenants,  ss  for  instance,  those  for  quiet  enjoyment  and  further  aasur- 
anoe,  are  covenants  real,  and  run  with  the  land,  others,  as  the  cove- 
nants for  seisin  and  against  incumbranoes,  are  covenants  personal,  and 
therefore  insusceptible  of  passing  beyond  the  covenantee.  Carter  v.  Den- 
man,  8  Zabriakie,  260.  This  distinction  seems  inadmissible,  as  implying 
an  essential  diflerence  between  these  and  the  other  covenants  for  title, 
which  does  not  exist.    All  the  oovenants  for  title  inserted  in  oonveyaneesf 
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lelmto  to  the  estate  coiiTojad,  Knd  are  fbr  its  benefit.  As  anch  tbej'  eome 
within  the  definition  of  covenants  running  with  land,  and  are  as  much 
«orenu)t9  real  aa  any  covenants  can  be,  on  which  the  remedy  eonnda  in 
damage*,  and  is  purely  personal.  And  althongh  no  suit  oan  accrue  to  an 
aaugnee  of  the  land,  on  the  oovenant  of  aeiain,  in  many  of  the  States  of  the 
Umon,  thia  is  beoaoM  the  covenant  is  hold  to  be  finally  and  totally  broken 
(if  brokra  at  all,)  as  soon  as  made,  and  thus  oonverted  into  a  mere  right 
of  action,  which  neceesarily  puts  a  stop  to  the  running  of  every  aovenant, 
and  not  beoanae  the  covenant  is  peonliarly  and  easentially  personal  in  its 
nature.  Thia  is  the  more  evident,  because  in  England,  and  in  those  parts 
of  this  country,  where  the  covenant  for  seisin  is  held  not  to  be  completely 
and  finally  broken  until  eviction,  it  runs  with  the  inheritance,  which  It  is 
designed  to  protect.  It  is  therefore  plain,  that  the  real  difference  in  the 
view  taken  by  the  oonrts  is  as  to  the  time  of  the  breach,  and  not  aa  to  the 
nature  of  the  covenant,  and  that  if  they  agreed  on  the  former  pomt,  there 
would  be  no  room  for  dispute  on  the  latter. 

The  case  of  Norman  v.  Wells  may  be  regarded  aa  carrying  the  power  of 
eovenanta  to  mu  with  land,  to  the  eztremeat  limit  allowed  bylaw.  Oare, 
bowever,  must  be  taken  on  tfae  one  hand,  not  to  auppoae  that  a  court  of 
equity  will  not  sometimes  go  further,  and,  on  the  other,  not  to  draw  decrees 
on  bills  of  equity  into  precedents  for  aolions  at  law.  Thue  in  Holmes  v. 
Bnekley,  Eqvity  Casea  Abridged,  26,  an  assignee  in  fee  was  compeUed  by 
equity,  to  fidfil  the  covenants  made  by  hia  aaaigaor,  to  keep  open  and  repair 
a  water-eourse,  granted  by  the  latter  ont  of  the  land.  In  Van  Horn  v. 
Crain,  1  Paige,  465,  certain  of  the  tenants  in  common  of  a  tract  of  land,  had 
leased  the  whole  for  life,  with  a  covenant  to  convey  the  reversion,  and  also 
a  certain  other  tract,  on  the  payment  of  a  fixed  aum.  They  afterwards 
became  possessed  of  the  entirety,  and  of  the  other  tract,  which  they  had  not 
at  the  time  of  lease  made,  and  a  specific  performance  was  decreed  in  «  sait 
by  an  aasigaee  of  part  of  the  lease,  against  a  subsequent  assignee  of  the 
Other  tract  and  the  reversion.  Now  most  certainly  the  covenant  to  con- 
vey tfae  other  tract,  was  not  one  which  could  have  run  with  the  land  to  the 
assignee  of  the  lessee,  and  still  leas  could  ita  burden  have  passed  to  the 
assignee  of  the  reversion.  Bnt  there  is  as  little  doubt,  that  on  the  acqui- 
sition of  the  second  tract  by  the  covenantors,  their  previous  covenant  to 
convey  it,  created  an  equitable  interest  in  the  covenantee,  which  passed  by 
^e  assignment,  to  the  assignee,  and  entitled  him  to  a  decree  for  the 
eonveyance  of  the  legal  estate,  as  against  purchasers  with  uoticej  Miller 
T.  Abney,  1  Ch.  Ca.  S8. 

In  order  that  a  oontmct  should  run  with  land  at  law  it  must  be  nnder 
■eal,  and  in  form  »  substance  a  grant  or  covenant.  When,  however,  the 
nature  of  an  agreement  is  such,  that  it  would  have  passed  with  the  land, 
had  it  been  sealed,  subsequent  purchasers  of  the  estate  to  which  it  relates, 
who  are  aubstandally  and  beneficially  interested  in  its  performance,  may 
enbrce  it  in  equity;  Murray  v.  Jayne,  8  Barbour,  612.  , 

All  covenants,  tike  other  choses  in  aotion,  may  be  made  the  subject  of  an 
equitable  asstgument,  which  will,  however,  leave  the  assignee  exposed  to 
creiy  defence  which  would  have  been  good  against  the  assignor,  had  no  as- 
ngnment  been  made.  But  covenants  running  with  laud  are  in  effect  negoti- 
able, and  pass  to  the  assignee  free  from  the  equitiea,  which  may  have  exiatfd  in 
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&Tor  of  the  original  coretuntor,  'even  when  they  wore  cotemporaneooti  with 
the  creation  of  the  ooTeaant.  Thus  in  Snydam  t.  Jones,  10  Wendell,  180,  an 
agreement  between  the  grantor  tmi  grantee,  that  the  latter  Bbonld  be  liable 
for  the  payment  of  a  mortgage  executed  by  tbe  former,  was  held  to  be  in* 
admisaibie  as  a  defence  to  an  action  bronght  on  the  covenanta  in  the  deed 
by  a  sabaequent  assignee.  It  waa  held  in  like  manner  in  GreenTanlt  r. 
Davis,  4  Hill,  64,  that  the  covenantor  oonld  not  ahow  that  the  oossidera- 
tion  for  the  deed  containing  the  covenant,  was  less  than  the  amount  ex- 
pressed on  its  face,  in  answer  to  an  action  bronght  by  an  asaignee,  although 
the  defence  would  have  been  unquestionably  admissible  as  against  the 
original  covenantor.  The  same  point  was  decided  in  Alexander  v. 
Schneider,  10  Missouri,  460,  while  it  was  held  in  Eellog  v.  Wood,  4  Paige, 
678,  that  equities  subsisting  between  the  original  parties  to  a  covenant 
running  with  the  land,  would  not  be  enforced  againsta  subsequent  purchaser, 
without  clear  proof  that  they  were  known  to  him  at  or  before  the  time  of 
the  purchase.  In  these  cases  the  defence  set  up  agunst  {he  covenant  was 
either  purely  equitable,  or  depended  on  the  principles  of  equity,  and  they 
consequently  do  not  decide  what  would  be  the  e^ct  of  an  actual  release  of 
tbe  covenant  prior  to  its  passage  to  the  hands  of  the  assignee.  There  can 
be  no  doubt  diat  a  release  by  the  covenantee,  would  have  been  a  bar  at 
common  law  to  au  action  brought  by  any  one  cluming  under  him  aabM- 
quently;  Littlefield  v.  OetcheU,  32  Maine,  392.  And  it  seems  to  bars 
been  tiionght  in  Middlemore  T.  Ooodall,  Oroke  Oar.  &03,  that  it  would 
have  been  equally  effectual  after  asaigument,  if  before  action  brought  But 
whatever  the  law  may  be  on  this  point  in  England,  the  spirit,  if  not  the 
letter  of  the  repstry  acta  of  this  oonntry,  would  seem  to  require,  that 
every  thing  which  afiecta  the  title  to  land  should  be  placed  on  record,  and 
that  a  purchaser  should  not  be  deprived  of  any  right  which  appears  on 
the  face  of  his  title  papers,  by  a  release  which  is  neither  recorded  nor 
made  known  to  him  in  any  other  manner;  Held  v.  Snell,  4  Gushing,  50  ; 
although  there  is  no  doubt  that  notace  may  in  this,  as  in  other  casea,  supply 
the  want  of  a  record;  Brown  v.  Staples,  28  Maine,  503;  Kawle  on  ^Cove- 
nants for  Title,  2  ed.  378. 

Under  the  provisions  of  the  statute  de  higamia,  i  Edward  1,  e,  6,  which 
seem  to  have  been  merely  declaratory  of  the  common  law,  the  word  give  in 
a  deed  implies  a  warranty,  which  in  the  absence  of  tennre  terminates  with 
tiie  life  of  the  grantor,  but  extends  to  his  heirs  when  a  tenure  is  created ;  2 
Inst.274,275;  Goke.Lit.  384,a;  384,  b.  There  have  been  several  deciuons 
iu  this  country  in  which  this  rule  of  law  has  been  treated  as  atill  in  force. 
Frost  V.  Baymond,  2  Cunes,  188 ;  Kent  v.  Welsh,  7  Johnson,  259 ;  Oratz 
T.  Ewslt,  2  Sinney,  95;  Crouch  v.  Fowle,  9  New  Hampshire,  219.  And 
it  would  therefore  appear,  that  when  a  conveyance  is  not  within  the  opeift- 
tioQ  of  the  statute  of  Quia  Emptores,  or  where  that  statute  is  not  in  force, 
the  use  of  the  word  give  will  import  a  warranty  at  the  present  day,  as  it 
did  at  common  law,  (supra).  The  point  is  however  of  little  practical 
importance,  for  the  word  give  is  seldom  used  in  modem  deeds,  and  the 
oases  above  cited,  together  with  many  others  which  might  be  referred  to,  all 
decide,  that,  independently  of  recent  statutory  ensctments  which  exist  in 
several  of  the  states,  the  words  grant,  bargain,  and  sell,  commonly  resorted 
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to  in  wmyejsaem  in  this  country,  imply  no  wamntj  or  oovenant  for  titlfl 

In  taking  leave  of  this  enbject,  it  may  be  found  adTantageons  briefly  to 
ennmerate,  the  varions  roles  of  Uw  which  regul&te  the  capacity  of  covenante 
to  ran  with  land. 

Qlie  general  legal  principle,  which  lies  at  the  fonndation  of  tlie  whole 
doetrine  we  have  been  examining,  is,  that  choses  in  action  are  not  assignable. 
A  coTenant  nnder  seal  is  of  oourse  ae  mooh  within  the  operation  of  this  prin- 
ciple as  any  other  species  of  contract. 

As  an  exception  to  this  principle,  the  common  law  permits  the  transfer 
of  eorenants,  not  by  the  direct  operation  of  an  assignment,  but  as  incident 
to  land  when  passed  by  assignment;  provided  they  are,  in  their  nature, 
capable  of  running  with  land. 

This  capacity  for  running  with  land,  only  exists  when  the  covenant  is 
aboat  or  afiecting  the  land.  But  it  may  be  held  to  be  a  covenant  affecting 
the  land,  althongh  not  directly  to  be  performed  npon  it,  if  it  tend  to 
increase  or  diminish  its  value  in  the  hands  of  the  holder, 

Bnt  although  the  covenant,  agreeably  to  tbe  last  role,  be  one  capable  of 
ranning  with  land,  yet  independently  of  tenure  and  of  privity  of  estate, 
or  at  all  events,  of  such  a  relation  between  the  parties  as  would,  agreeably 
to  the  fendal  law,  have  created  tenure  and  privity  of  estate,  it  will  only  mn 
with  tho  land  when  and  as  for  the  benefit  of  the  land.  For,  the  pnrpoee 
of  imposing  a  charge  or  burden  npon  the  land,  it  shsll  never  run. 

It  follows  that  covenants  made  about  or  relating  to  land  which  does  not 
pass  at  the  time  of  covenant  made,  by  some  conveyance  between  the  parties, 
althongli  capable  in  their  nature  of  running  with  land,  cannot  enure  as 
covenants  to  impose  any  burden,  charge,  or  obligation,  on  a  third  person 
taking  the  estate  by  a  subsequent  assignment.  And  that  even  when  the 
land  is  conveyed  in  fee  at  the  time  of  making  the  covenant,  it  cannot, 
where  the  principles  of  the  statute  of  Quia  Emptores  are  in  force,  run 
with  the  land  on  a  subsequent  conveyance,  as  to  its  charge  or  burden, 
fnder  that  statute  a  conveyance  in  fee,  creates  no  tenure  or  privity  of 
estate,  and  consequently  only  tbe  benefit  of  covenants  can  be  attached  to 
the  estate.  , 

Bnt  where  this  statnte,  or  tbe  doctrines  arising  under  it,  are  not  in  force, 
as  in  Pennsylvania,  conveyances  in  fee  create  a  privity  of  estate,  and  all 
covenants  capable  of  running  with  land,  pass  both  as  to  their  benefit  tmd 
burden,  to  every  subsequent  assignee  of  the  land  conveyed. 

And  as  the  statute  in  qnestiou  only  applies  to  conveyanoes  of  tbe  whole 
fee,  the  oommon  law  doctrine  still  applies  to  conveyances  of  smaller  estates, 
and  consequently  the  benefit  and  burden  of  covenants  will  everywhere  pass 
to  all  subsequent  assignees  of  such  estates. 

As  a  covenant  is  not  by  itself  capable  of  assignment  at  common  law,  and 
ouly  passes  as  an  incident  to  the  land  conveyed  by  an  asaigument,  it  follows 
that  where  the  assignor  has  no  estate  in  tho  land  at  the  time  of  the  assign- 
ment,  tbe  assignee  will  acquire  no  right  of  action  at  law,  and  his  only 
remedy  will  lie  in  a  recourse  to  equity.  And  nnder  these  cironmstanoes,  the 
■etian  must  be  brought  by  the  executor  and  not  by  the  heir,  even  when  the 
injury  &IIb  exclusively  on  tbe  latter.  This  doctrine  of  course  applies  to 
covenaabi  for  title  and  warranties.    Bnt  although  it  has  been  seen  that  in 

L-.,.„i,.,-^  ,,V.lt.)OJ^It 


182  smith's  leading  cases. 

most  of  the  States  of  this  ootrntiy*  poBseuion  nnder  a  clum  of  title  is 
viewed  as  an  estate,  so  far  as  it  regards  the  passage  of  oovenants,  howerer 
liable  it  ma;  be  to  be  defeated  by  the  entry  or  action  of  the  nghtfnl  owneiB. 

The  estate  in  land  requisite  at  oommon  law  to  carry  with  it  an  expreas 
covenant,  was  an  estate  in  aotoal  possession.  Hence  snob  oovenants  conld 
not  mn  to  the  assignees  of  reverdons.  By  foroe  of  the  statnte  S2  Henry  8, 
the  privity  of  contract  in  such  eorenants,  has  been  ttansferred  to  the 
asngnees  of  rsTersions  after  estates  for  life  or  years,  provided  the  covenant 
be  its  nature  capable  of  mnning  with  land  at  oommon  law.  Bevernons 
after  conveyances  in  fee  did  not  exist  in  England  at  tbe  time  of  the  statute ; 
and  reveruons  after  estates  tail  are  not  within  the  limits  of  its  operation. 
It  follows  that  the  assignees  of  those  who  have  made  conveyances  in  fee 
or  in  tail,  remain  as  at  common  law,  and  hsve  neither  the  benaGt  nor  the 
bnrden  of  tbe  covenants  made  with  their  assignota. 

It  has  been  observed,  that  at  oommon  law,  the  burden  of  oovenants  never 
ran  with  land,  save  where  there  was  a  privity  of  estate  between  the  cove- 
nantee and  the  covenantor ;  or  in  other  words,  where  there  wss  a  conveyanoe 
^m  one  to  the  other,  while  their  benefit  might  in  all  cases  mn  without 
such  privity  or  conveyance.  Although  this  distinction  may  at  first  sight 
appear  arbitrary,  yet  on  a  closer  examination,  it  will  be  fonnd  to  be  the  best 
of  which  the  subject  admits.  When  a  covenant,  is  given  for  the  benefit  of 
land  in  the  hands  of  another,  it  must  be  a  matter  of  indifi'erenoe  to  the  cove- 
nantor, in  whose  bvor  he  is  obliged  to  fnlSl  the  obligation  which  he  has 
asanmed.  He  cannot,  therefore,  complain  that  the  benefit  of  the  covenant 
should  pass  to  a  subsequent  asngnee  of  the  land,  and  carry  with  it  a  conse- 
quent right  of  suit.  The  right  of  action  is  in  that  case  transferred,  and 
not  the  obligation  of  the  covenant.  On  the  other  hand,  if  the  burden  of  a 
oovenant  were  held  to  pass  with  the  assignment  of  the  land  on  which  it 
rests,  it  might  be  imposed  upon  persons  who  hod  never  before  have  heard  of 
its  existence,  and  who  might  well  oomplun  of  being  exposed  to  the  obligation 
of  a  ooDtraot,  independently  both  of  consent  and  consideration.  Such  is  the 
oase  where  the  covenantor  takes  nothing  in  the  land  at  the  time  of  oovenant 
made;  but  when  there  is  an  aooompsnying  conveyance  to  him,  it  is 
altogether  changed.  The  performance  of  the  covenant  may  be  presumed 
Ia  be  in  port  conuderation  for  the  conveyance,  withont  which  it  would  not 
have  been  made;  and  therefore  the  sasignee  is  fairly  liable  to  an  obligation, 
which  partakes  in  some  degree  of  the  nature  of  a  reddendum  for  his  tenure- 
Such  at  least  seems  to  have  been  the  rule  of  law  prior  to  the  statute  of  Quia 
Bmptores.  When,  however,  that  statute  destroyed  the  relation  of  tenure, 
<m  conveyances  in  fee,  the  relations  of  the  parties  underwent  a  very 
material  alteration.  It  beosme  the  policy  of  the  law  to  discourage  all  con- 
nexion between  the  grantor  of  luid  and  the  grantee,  which  conld  in 
any  way  impair  or  restrain  the  estate  granted  to  the  latt«r.  And  it  was 
consequently  held,  that  the  covenants  of  the  grantee  were^  merely  personal, 
and  did  not  bind  the  land  in  the  hands  of  a  subsequent  assignee.  But  as 
the  reasons  for  this  policy  have  ceased,  it  would  seem  entirely  reasonable 
to  determine  the  question,  whether  the  burden  of  a  oovenant  shall  run  with 
land  by  the  old  test,  of  whether  it  has  been  accoqipanied  by  a  conveyance. 
If  it  has,  it  would  seem  only  fair  that  tbe  assignee  should  continue  to  per- 
form that  which  most  be  regarded  as  having  been  part  of  the  price  of  his 
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had,  and  witlioiit  which  it  vonld  not  h»Te  been  tnnnnitted  ftom  the 
eorenuttee,  through  the  ooTenantor,  to  himself.  The  land  whiohbs  holds  is 
tha  txmsidention  which  he  has  received  for  the  contnot.  When,  howerer, 
the  land  sought  to  be  charged  with  the  covenant,  is  not  derived  from  the 
oovenaKtee,  the  eonrideratirai  of  the  covenant  is  Decestaril;  foreign  to  th« 
land,  and  the  title  held  bj  the  covenantor,  and  tranamitted  b;  him  to  nib- 
Mqneot  assignees,  estirelj  independent  of  its  etipolations.  And  aa  tbess 
ud  all  the  otber  relations,  which  aHe  indicated  by  the  old  phrase  of  privity 
of  estate,  are  absent,  there  is,  in  the  neoessarj  absence  of  privi^  of  oon- 
tnot,  no  reason  why  the  asngnee  ahonld  be  bonnd  by  the  oovenant. 

In  leBtraining  the  power  of  imposing  a  burden  npon  land,  by  means  of  a 
eovenant,  to  those  oases  in  which  an  estate  is  transferred  from  the  person 
by  whom  it  is  imposed,  and  in  permitting  it  where  snob  transfer  oocara, 
the  common  law  followed  the  same  policy  in  the  case  of  oovenants  u  in 
that  of  conditions,  which  can  never  be  attached  to  an  estate,  save  where 
it  passes  at  the  dme  of  condition  reserved,  and  from  the  person  by  whom 
it  is  called  into  being.  Where  sooh  a  oonveyanoe  is  made,  no  fntnre 
assi^ee  lias  a  right  to  complain  of  any  bordea  attendant  npon  it,  whether 
of  covenant  or  condition ;  slnoe,  independently  of  the  oonveyance,  nutJier 
(State  nor  harden  ooold  liave  reached  him.  Any  objeotion,  which  nnder 
thfBK  (urcnmstanoes  can  apply  to  the  fetters  imposed  by  covenants,  most 
ap|dy  with  greater  force  to  oonditious,  which  lake  a  wider  range,  and  need 
net  even  be  performed  on  the  laud.  The  limits,  therefore,  which  the 
policy  of  the  law  has  set  to  the  operation  of  conditions,  can  hardly  there- 
fore  be  regarded  as  too  extensive  for  that  of  covenanta. 

H. 


•SEMATNE'S   CASE.  [*39] 


MICH.  2  JAC.  1.— IN  THE  KING'S  BENCH. 


gluiUt  irban  mUtlid  to  Iinak  doon— AppUemtloD  of  Uuim  "Xtrj  Hu'i  Houm  if  Ul  OutI«." 

Iir  an  action  on  the  case  by  Peter  Semayne,  plaintiff,(a)  and  Richard 
Oresham,  defendant,  the  case  was  snch ;  Hie  defendant  and  one  George 
Berisford  were  joint-tenanti  of  a  honse  in  Blaokfriars  in  London,  for  years, 
George  Berisford  acknowledged  a  recognizance  in  the  nature  of  a  etatatd- 
■taplef  to  the  plaintiff,  and  being  possessed  of  divers  goods  in  the  said 

(a)Ca.Ent.l2,pl.lI.  Ho.  668.  Telv.  28,  29.  Cr.  El.  908, 200.  3  BoIL  Hep.  SM. 
Sea  the  nport  of  this  eate  in  Sir  F.  Hoora,  666,  when  it  appcara  tliat  there  ma  a 
diTiaioo  of  oploloo  mdodr  the  judge* :  aad  Uia  aama  appears  la  Croke,  908,  and  tliat 
•■e  of  the  duientient  jndgeB  withdraw  his  opinion. 

Wlietlier  a  baiiilT,  bo.,  maj  break  a  bonae  to  do  exeontion  or  Dot  See  6  Mod. 
106,  &e.  Ibid.  [See  Hob.  208,  where  the  partial  were  pnniahad  fat  eiMUting  die 
ptoeeaa  of  law  in  a  riotona  maoner.] 

t  See  an  aooount  of  thla  sort  of  reoogniaanBe,  and  the  no4e  of  praeeeding  thereon, 
S  Vais.  Batmd.  TO,  in  node. 
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hooM  iiei,  by  wbicb  the  defendant  was  posKised  of  the  house  b;  mr- 
vivorship  in  vhich  the  goods  oontinned  and  remuned ;  the  plaintiff  aned 
process  of  extent  on  the  statnte  to  the  sheri&  of  London ;  the  eherifie 
retained  connaer  dead,  on  which  the  plaintiff  had  another  writ  to  extend 
all  the  htads  which  he  had  at  the  time  of  the  statute  acknowledged,  or  at 
any  time  after,  and  all  his  goods  which  he  had  at  the  day  of  his  death; 
which  wnt  the  plaintiff  delivered  to  the  aheriffe  of  London,  and  told  thens 
that  divers  goods,  which  were  the  said  George  Beriaford's,  ftt  the  time  of 
his  death,  were  in  the  sud  house :  and  therenpon  the  sheriffs,  by  virtne  of 
the  said  writ,  charged  a  jury  to  make  inquiry  according  to  the  said  writ, 
and  the  sheriff  and  jnry  acceuerunt  ad  domvm  prsedietam  ogtto  domut 
prmdici  aperlo  exitten'  et  bomu  prsedietii  in  prsedieta  domo  tunc  exutai', 
and  they  offered  to  enter  the  said  bouse,  to  extend  the  goods  according  to 
the  said  writ :  and  the  defendant  pramuMorum  non  igiuirut,  intending  to 
disturb  the  exeontion,  iMio  prmS  dotmu  tunc  aperlo  exitten',  davdebat 
contra  viteom'  et  jwaSat',  preed' ;  whereby  they  oonld  not  oome,  and 
„.f,-  extend  the  said  goods,  nor  the  sheriff  seiie  them,  by  which  he  lost 
L  -J  the  *benefit  and  profit  of  his  writ,  &o.  And  in  this  case  these 
points  were  resolved : — 

1.  That  tht  houte  o/evtry  one  %»  to  him  tu  hitih)  eaxUe  and  fortrett,  at 
imU  fitr  hit  defence  againtt  injury  and  violence,  at  for  Ati  rtpoie ;  and 
although  the  life  of  man  is  a  thing  precious  and  favored  in  law ;  so  that 
althongh  a  man  kills  another  in  bis  defence,  or  kills(c)  one  per  in/ortun', 
without  any  intent,  yet  it  is  felony,  and  in  such  case  he  shall  forfeit  his 
goods  and  chattels,  for  the  great  regard  which  the  law  has  to  a  man's 
life;  but  if  thieves  come  to  a  man's^i^  house  to  rob  him,  or  murder,  and 
the  owner  or  bia  servants  kill  any  of  the  thieves  in  defence  of  himself  and 
his  bouse,  it  is  not  felony,  and  he  shall  lose  nothing,  and  therewith  agree  8 
E.  S ;  Coron.  SOS  and  305 ;  and  22  Ass.  pi,  2S.  So  it  ii  hdd  in  21  H, 
7  89 ;  euery  one  may  auemhle  kit  friaidt  and  rkeighhoimtfi)  to  defend  Au 
Aouse  agaimt  violence :  but  he  cannot  assemble  them  to  go  with  him  to  the 
market(/)  or  elsewhere,  for  his  safeguard  against  violence  :  and  the  reason 
of  all  this  is,  because  domta  eua  cuiqve  at  lutittimum  re/vgivm. 

2.  /(  ioOM  retolved,  wh^n  any  houte  i«  retovered  by  any  real  action,  or  hff 
^ee£  frmae,  the  theriff  may  break  iJie  hoiue  and  deliver  the  Minn  or  potter 
lion  to  the  demandant  or  plaintiff,  for  the  words  of  the  writ  are,  habere 
fadai  leitinam,  ot  pouetsionem,  &c.,  and  after  judgment  it  is  not  the  house, 
in  right,  and  judgment  of  law,  of  the  tenant  or  defendant. 

S.  Jn  alteaaet  lehen  the  Kinff{ff)  itparfy,  the  ikeriff  {if  the  door*  be  not 
open)  may  break  theport^t  hovte,  either  to  arreit  him,  or  to  do  other  exee»- 


(&)  3  iDEt.  163.     Cr.  El.  7SS.     2  Co.  82,  a.     7  Co.  6,  a.     8  Co.  12S,  a.     11  Co. 
"•  -      1  Bulst.  146.    StaDf.  Cor.  14,  b, 

I.  Lit  891,  a.     Hste'a  pi  Cor.  S2.     Stanf.  Cor.  16,  e.  10,  i. 
a  lut  66.     Stanf.  Cor.  14,  a.    Cor.  192.     S  B.  8.     Cor.  206,  880.     Br.  Cor. 
1  SMI  Bep.  182.     22  H.  B,  t    ' 

■.s;', 

1  Bon.  Bep.  1S2. 


U)  Co. 

{d)8I 

100.     11 


tl 
Br.  Biota,  Ka.  1.    21  E.  7,  89,  a.    Fiti.  Treap.  340. 
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tuM  o/du  kine^tpncag,  i/othwnti  Tu  eanjtot  tnter.  But  htfore  he  brecJca 
it,  he  ought  to  tigaify  the  caute  o/hii  atvnng,  and  to  make  re^vett  to  open 
A«  doon;  and  that  Appears  well  b;  the  statute  of  Weatminater,  1  o.  17, 
(whicb  is  bat  an  affirmance  of  the  commoD  law)  as  hereafter  appears,  for 
the  law,  wi^oDt  a  default  id  the  owner,  abhors  toe  destmotion  or  breaking 
t^  uy  honae  (which  ia  for  the  habitation  and  safety  of  man)  by  wbieh 
great  duua^  and  inoonrenience  might  ensue  to  the  party,  when  no  default 
is  in  bim;  for  perhaps  he  did  not  know  of  the  process,  of  which  if  be  bad 
aotioe,  it  is  to-  be  presnmed  that  be  wonld  obey  it;  and  that  appears  by 
the  book  in  18  E.  2{h),  EzecnL  262,  where  it  is  said  that  the  king's 
<Acer  who  oomes  to  do  ezeoation,  Ac.,  may  open  the  doors  which  rtrii-j 
*kre  shnt,  and  break  them  if  he  cannot  have  the  kegi ;  which  proves  '-  ^ 
that  he  ought  first  to  demand  them.  7  E.  8,(i)  16.  J.  beats  B.  so  as  be 
is  in  danger  of  death,  J.  flies  and  therenpon  has  «nd  oiy  is  made,  J. 
ratieats  into  the  honse  of  T.,  they  who  pnrsue  him,  if  ike  home  he  kept 
and  defended  with  force,  (which  proves  that  first  reqaest  onght  to  be  mBde)> 
may  lawfully  break  the  house  of  T.,  for  it  is  at  the  king's  suit.  27  Asa. 
p.  66.  The  king's  bailiff  may  distrain  for  isBaeB(i)  in  a  ssnctoary.  27 
(28)  Ass.  p.  85.  By  foroe  of  a  capias  on  an  indictment  of  trespass  tho 
aheriff'  inay(I]  break  his  honse  to  arrest  him;  bnt  in  snob  case,  if  he 
breaks  the  honse  when  he  may  enter  without  breaking  it  (that  is,  on 
reqaest  made,  or  he  may  open  the  door  without  breaking,)  he  is  a  tres- 
passer. 41  Ass.  16.  On  issne  joined  on  a  traverse  of  an  office  in  Cban- 
wty,  Tesire  fitciae,  was  awarded  returnable  in  the  King'a  Bench,  without 
BiKitioning  non(m}  omiOat  pn^  aligvam  libertat^:  yet  forasmuch  as 
the  king  in  party,  the  writ  of  itself  is  nun  omitta*  propf  aliq^am  libertaf. 
9  E.  4  9 ;  that  for  felony(n)  or  suspicion  of  felony,  the  king's  officer  may 
break  the  house  to  apprehend  the  felon,  and  that  for  two  reasoas  :  1.  Por 
Uie  commonwealth,  for  it  is  for  the  commonwealth  to  apprehend  felons.  2. 
In  every  felony  the  king  baa  interest,  and  where  the  king  has  interest,  the 
writ  is,  non  omtttas  propter  aliquam  libertatem;  and  so  the  liberty  cr 
privilege  of  an  house  doth  not  hold  against  the  king. 

4.  In  ail  coaes  wA«n  the  door  ii(o\  open  the  theriff  may  enter  the  houte, 
and  do  execution,  at  the  suit  of  any  tuhjeet,  either  of  the  body  or  of  Ae 
goodt;  and  to  may  the  lord  in  nieh  ea»e  enter  the  house  (^)  and  dt^ratn 
for  hU  rent  or  terviee.  88  Hen.  6,  26,  s.  8  £.  2  Distr.  21,  &  88  £. 
8,  Avow.  256;  the  lord  may  distrain  in  the  honse,  although  lands  are  also 
held  in  which  ho  maydistrain.  Vide  29(7)  ^^-  ^^-  -^"^  ^  great  quet- 
tion  in  thit  ease  icat,  if  by  force  of  a  capiat  or  ferC  facuu  at  the  tuit  of 
the  parly  the  theriff,  after  rr^uett  made  to  open  the  door,  and  denial  made, 
miglU  break  the  defendant' m  houte  to  do  execution  if  the  door  be  not  cpentd. 
And  it  was  objected,  that  the  sheriff  might  well  do  it  for  divers  caDseB.(r) 
1.  Because  it  is  by  prooese  of  law ;  and  it  was  said,  that  it  would  be  granted 

(A)  TelT.  M.    £  Co.  9Z,  b.    Cr,  Bl,  909.    Mwr,  668. 
(O  4  IdiL  1T7.  [k)  Bt.  DistTMB,  86.    Br.  Trespass,  ISl. 

(I)  T\U.  TrapMS,  282.     Br.  Trmpui.  246. 

(«]  Br.  PrcrogatiTB  le  So;,  109.  Br.  Franciie,  18.  Br.  Prooese,  102.  Uti 
h«ro|;>t]TB,  21. 

(n)  18  B.  4.  9,  a.    Uti.  Bar.  100.    4Iiutl77.     1  Bnlitr.  146.    2  Bnlxtr.  61. 
la)  1  Brown,  60,    Cr.  Jao.  481.  {p)  Br.  Trespass,  226.    Br.  Inna,  26. 

\q)  Br.  Disseisor,  62.     FiU  Asrise,  286.  (r)  Lueas,  290.     Cro.  Ja«.  665. 

L-.,.„i,.,-^  ,,*^lUOJ^IL' 


1S6  smith's  leading  cases. 

on  the  other  aide,  th^t  a  howe  is  not  &  Uberty;  tot  if  »  /ten  /adiu  or  n 
G^iu  be  awarded  to  the  sheriff  at  the  rait  tj  a  common  person,  and  be 
ntn-i  makofl  a  ^mandate  to  the  bullff  of  a  liberty  who  has  retnm  tii 
*■  -I  write,  who  nvSum  dedit  reipwu,  in  that  case  another  writ  shall 
isue  with  non  oniOat  pn^er  aligwim  liberlalem;  yet  it  will  be  sud  on 
the  other  aide  that  he  shall  not  break  the  defendant's  house,  as  he  shall  do 
of  another  liberty;  for  whereas  in  the  oonnty  of  Suffolk  there  are  two 
liberties,  one  of  St.  Edmund  Bury  and  the  other  of  St.  Ethelred  of  Ely, 
suppose  a  capiaa  Domes  at  the  salt  of  A.  to  the  sheriff  of  Suffolk  to  arrest 
the  body  of  B.,  the  sheriff  makes  a  mandate  to  the  bailiff  of  the  liberty 
of  St.  Ethelred,  who  makes  no  answer,  in  that  case  the  plaintiff  shall  hare 
a  writ  of  non  omiOoM,  and  by  foroe  Uiereof  he  may  arrest  the  defenduit 
within  the  liberty  of  Bnry,  although  no  iaalt  was  in  him.  2.  Admitting 
it  be  a  liberty,  the  defendant  himself  shall  uever  take  advantage  of  a 
liberty :  as  if  the  bailiff  of  a  liberty  be  defendant  in  an  action,  and  pTD< 
cesa  or  Capias  or  Fieri  Atoias  come  to  the  sheriff  against  him,  the  sheriff 
shall  execute  the  process  against  htm;  for  a  liberty  is  always  for  the  benefit 
of  a  stranger  to  the  action.  S.  For  neoesuty  the^  sheriff  shall  break  the 
defendant's  house  after  snch  denial  as  is  aforesaid,  for  at  the  common  law 
a  man  should  not  have  any  execation  for  debt,  but  only  of  a  defendant's 
goods.  Suppose  then  the  defendant  would  keep  all  his  goods  in  bis  honse, 
the  defeudant  himself,  by  his  own  act,  would  prevent  not  only  the  plaintiff 
of  his  just  and  true  debt,  but  there  would  also  be  a  great  imputation  to  the 
law,  that  there  should  be  so  great  a  defect  in  it,  that  in  snoh  case  thv  plain- 
tiff by  such  shift  without  any  default  in  him  should  be  barred  of  bis  eiecn- 
tion.  And  the  book  of  18  £.  2.  (i)  Ezecut.  252,  was  cited  to  prove  it,  where 
it  is  said,  that  it  is  not  lawful  for  any  one  to  disturb  tha  king's  officer  who 
oomes  to  execute  the  king's  process ;  for  if  a  man  might  stand  out  in  such  a 
manner,  a  man  would  never  have  execution,  but  there  it  appears  (as  has  been 
said)  that  there  onght  to  be  request  made  before  the  sheriff  breaks  the  house. 
4.  It  was  said,  that  the  sheriff)  were  officers  of  great  authority,  in  whom  tha 
law  reposed  great  trust  and  oonfidence,  and  are  to  be  of  safficiency  to  answer 
for  all  wrongs  which  should  be  done ;  and  they  had  ctuiodiam  eomilatum, 
and  therefore  it  should  not  be  presumed  that  they  would  abuse  the  house  of 
any  one,  by  oolonr  of  doing  thdr  office  in  execation  of  the  king's  writs, 
nAtt-\  *against  the  duty  of  their  offioe,  and  their  oath  also.  £iU  if  wtu 
<■  J  rttolvtd,  that  it  ii  not  law/ul/br  tA«  therif  (on  reguett  made  and 
denied)  at  the  laid  mil  of  a\(\  common  perton,  to  break  ike  de/endanfi 
hoitie,  sc.  to  execute  any  procesi  at  the  tutt  of  avy  tv/^ect ;  for  thence  would 
follow  great  inoonvenienoe,  that  men  as  well  as  in  the  uight[u)  as  in  the 
day  shoold  have  their  bouses  (which  are  their  castles)  broke,  by  colour 
whereof  great  damage  and  mischief  might  ensue ;  for  by  colour  thereof,  on 
any  feigned  suit,  the  house  of  any  man,  at  any  time^  might  be  broke  when 

168.    Cr.  El.,  409.    0.  Benl.  121.    8e*  18  E. 

0.  1  Bnlrtr.  146.  Cr.  Jao.  56S.  0.  BenL 
121.  4Iiiitl77.  Palm.  68,  Dyer.  88,  pL  41.  Moor,  688.  Cr.  Car.  587,  6»8. 
Cr.  EL  908,  902.  TeW.  29.  Hob.  62,  S6S,  264.  4  Leon.  41.  II  Co.  82.  March. 
84.     18  B.  4,  4,  a.     Br.  Eieeu.  100.     Br.Traspaia,  390. 

(h)  0  Co.  66,  a.     Cr.  Jao.  80,  486.     Jenk.  Cent,  291.     Bale's  pi.  Cor.  46.     Owen, 
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the  defendftnt'  might  be  ureated  bIwwIictg,  utd  bo  men  would  not  be  in 
B^ety  or  qoiet'ia  their  own  hoaseg.  And  althongb  the  Bheriffbe  an  ofiioer 
of  great  aat^orit;  vxd  tnut,  yet  it  appetn,  by  experience,  tliat  the  king's 
writs  kre  served  by  bailiffs,  peTsons  of  little  or  no  v&lne  :  and  it  is  not  to  bo 
pieramed  that  all  the  sabstanoe  a  man  has  is  in  his  faoose,  nor  tliat  ■  mui 
wonld  lose  hie  liberty,  which  is  so  inestimable,  if  he  has  snffioient  to  satisfy 
his  debt.  And  all  the  said  books,  which  pTove  that  whea  the  process  oon- 
eeniB  the  king,  the  sheriff  may  break  the  boose,  imply  that  at  the  suit  of 
the  party  the  honse  may  not  be  broken :  otherwise  the  addition  (at  the  salt 
of  the  king,  would  be  frivolous.  And  with  this  resolution  agrees  the  book 
iii(v)  13  Eh  4,  9,  and  the  express  difierenoe  there  taken  between  the  case 
ef  fblony,  which  (as  has  been  said)  conoems  the  commonwealth,  and  the 
mit  of  any  subject,  which  is  for  the  particolar  interest  of  the  party,  as  there 
it  is  said.  iQ(ti')  18  E.  i,  4,  a,  by  Littleton  and  all  his  companions  it  is 
reeolTed,  that  the  sheriff  cannot  break  the  defendant's  house  by  fbroe  of  a 
fieri  /aeiai,  but  he  is  a  trespasser  by  the  breaking,  and  yet  the  execution 
which  he  then  doth  in  the  house  is  good.  And  it  was  said,  that  the  said 
book  of(a:)  18  K  2,  was  but  a  short  note,  and  not  any  case  judicially 
adjudged  and  it  doth  not  appear  at  whose  snit  the  case  is  intended,  but  it 
is  an  observation  or  collection  (as  it  seems)  of  the  reporter.  And  if  it  be 
intended  of  a  qno[y)  minus,  or  other  action  in  which  the  king  is  party,  or 
is  to  have  benefit,  the  book  is  good  law. 

5.  Jl  VHU  reioljied,  that  the  house  of  any  one  it  not  a  cattle  or  privilege 
bmjbr  himtdf,  and  ihaU  not  extend  to  protect  ony(«)  person  who  fiiu  to 
his  house,  or  the  goods  of  any  other  whiA  are  brovght  and  conveyed  into 
ins  house,  to  prevent  a  lavifvi  *execution,  and  to  escape  the  ordi-  ptAA-] 
man/ process  of  lain  ;  for  the  privilege  of  his  house  extendi  only  to  '-  ■■ 
him  and  his  family,  and  his  own  proper  goods,  or  to  those  wAtcA  ars 
loKifuilj/  and  vithoul  Jravd  and  covin  there;  and  there/ore  in  such  eases 
after  daiial  on  request  are  made,  the  Aeriff  may  break  the  house  ;  and  that  is 
proved  by  the  statute  of  West  1,  c.(a]  17,  by  which  it  is  declared,  that  the 
sheriff  may  break  an  honse  or  castle  to  nuke  replevin,  when  the  goods  of 
another  which  he  has  distrained  are  by  him,  i.  e.  conveyed  to  his  house  or 
eastle,  to  prevent  the  owner  to  have  a  replevin  of  his  goods ;  which  act  is 
but  an  affirmance  of  the  common  law  in  such  point*.  But  it  appears  there, 
that,  before  the  sheriff  in  snob  case  breaks  the  house,  he  ought  to  demand 
the  goods  to  be  delivered  to  him :  for  the  words  of  the  statute  are,  "  after 
that  the  cattle  shall  be  solemnly  demanded  by  the  sheriffs,"  &». 

6.  It  was  resolved,  admitting  that  the  sheriff  after  denial  made  might 
have  broke  the  house,  as  the  plaintiff's  counsel  pretend  he  might,  then  it 
fellows  that  he  has  not  done  his(&)  duty,  for  it  doth  not  appear,  that  he 
made  any  request  to  open  the  door  of  the  honse.  Also  the  defendant,  as 
this  case  is,  had  done  that  which  be  might  well  do  by  the  law,  scil.  to  ^ut 
the  door  of  his  own  house. 

(v)  18  E.  4,  e,  a.    5  Co.  »2,  a.    FiU.  Bar.  110.    4  lost,  1T7. 
(w)  Ctd.  Eli*.  909.     TelT.  29.     Br.  Eieantion,  100.     Br.  Tresp.  309. 
(i)  16  E.  2.     EiMQi  Sfi2.     Te3v.  29.     Moor,  668.    Cr  EL  BOB.     fi  Co.  61,  b. 
92,  b.  BenL  181. 

(tr)  Flowd.  208,  a.    2  Show.  B7.     '  (■)  Cr.  Car.  Mi. 

(a)  2  Inst.  1B2,  IBS,  lU.  (AJ  SUla,  M7. 
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Lastlj,  the  general  allegation,  (c)  premmorum  turn  ignarut,  was  not  snf- 
Scient  in  this  caae,  where  the  notice  of  the  premises  is  so  material ;  bat  in 
this  case  it  onght  to  have  been  certainly,  and  directly,  alleged ;  for,  withont 
notice  of  the  process  of  law,  and  of  the  coming  of  the  sheriff  with  the  jnrj 
to  execute  it,  the  shotting  of  the  door  of  his  own  boose  was  lawful  And 
jadgment  waa  j^ven  ^tunst  the  pluntifF. 


Altboagb  the  sheriff,  as  appears  from  this  case,  may  justify  (after  request 
made)  tbe  breaking  open  tbe  doors  of  b  third  person's  bouse  in  order  to  execute 
the  process  of  tbe  law  npou  the  defendant,  or  bis  property,  removed  thither  in 
order  to  avoid  an  execution,  still  he  does  lo  at  his  peril ;  for  if  it  turn  out  that 
tbe  defendant  was  not  in  the  house,  or  bad  no  property  there,  he  is  a  trespasser. 
Johnson  v.  Leigh,  1  Marsh,  565,  6  Taunt. ;  [Morrish  v.  Murrey,  13  M.  &.  W. 
ft2,  67 ;)  Katcliffe  v.  Bnrton,  3  B.  £  F.  229,  explained  in  Hutchinson  v.  Bircb, 

4  Tannt.  627  ;  Com.  Dig.  Bxecntion,  C.  6.  See  White  v.  Wilshire,  Palm.  52  ; 
2  EoUe,  138 ;  Biecop  v.  White,  Oro.  Eliz,  759  ;  and  judgment  in  Oooke  v.  Bui, 

5  Taunt.  769.  [Sea,  abo,  Burton,  et  al.  v.  WilloDson,  et  al.,  18  Vermont,  186, 
189.]  Bnt  his  right  to  enter  the  defendant's  own  house  does  not  depend  on  any 
Gnchcontingenc;,fortbatia  the  most  natnial  place  for  tbe  defendant  or  his  goods 
to  be.  [Kneas  V.  Filler  and  others,  2  S.&  R.  263.]  And  on  the  same  principle, 
where  there  is  a  jadgment  against  an  administrator  dc  bonis  lettatoris,  and  she 
marries,  the  sheriff  may  enter  her  husband's  house  to  search  for  the  goods  of 

_  the  testator,  Cooke  v.  Birt,  5  Taunt.  "771 ;  and,  although  the  sheriff 
*■  ^  must  not  br«ak  open  the  outer  door  of  tbe  defendant's  honse  in  order  to 
execute  the  process  (see  Eerbey  v.  Denbey,  1  M.  &  W.  336),  yet,  having 
obtained  admission  to  tbe  bouse,  be  may  justify  the  afterwards  breaking  open 
uiner  doors  in  order  to  execute  the  process,  as  he  ma;  cupboards,  trunks,  &e. 
Lee  V.  Gansel,  Oowp,  1 ;  [Williams  v.  Spencer,  5  Johnson,  352  ;  The  State  v 
Tbuckam  ft  Mason,  1  Bay,  358 ;]  B.  v.  Bird,  2  Show.  87 ;  Hntchinson  v.  Bircb, 
4Taunt.  619;  see  Batcliffev. Bnrton,  3  B.&F.  223.  And  the  maxim,  that  "ft 
man's  house  is  his  castle,"  only  extends  to  his  dwetting-hoaBe  ;  therefore,  a  bam 
or  ont-bonse,  not  connected  with  the  dwelling-house,  may  be  broken  open. 
Penton  v.  Browne,  1  Sid,  IBI,  186;  [but  a  request  for  admittance  must  firslbe 
made  ;  Burton  et  al.  v.  Wilkinson  et  al.  18  Vermont,  186, 189.]  And  if  tbe 
defendant,  after  being  arrest«d,  escape,  tbe  sheriff  may  bre^  open  either  big 
own  bonse,  or  that  of  a  stranger,  for  the  purpose  of  retaking  him.  Anon,  6 
Mod.  105,  Lofft  S90  ;  vide  Lloyd  v.  Sandilands,  8  Taunt.  2S0.  [So,  where  a 
bailiff  who  has  entered  the  bonse  to  distrain,  or  execute  process,  is  forcibly 
ejected,  he  may  break  open  the  door  in  order  to  reenter,  Eagleton  v.  Gntt^ 
ridge,  11  M.  &  W.  46S ;  Pngh  v.  Qriffiths.  7  A.  &  E.  838,  Aga  Kurboolia 
Mahomed  v.  Tbe  Queen,  4  Uoore  (Privy  Council),  239,]  Tbe  principle  is  tba 
same,  where  there  has  been  an  an«st  of  the  person,  and  a  levy  npon  goods  :  tbe 
rule,  in  its  true  form,  being,  that,  for  the  purpose  of  serving  civil  process  in  Me 
Jirsi  inttance,  whether  against  the  person  or  goods  of  tbe  defendant,  tbe  officer 
cannot  justify  tbe  breaking  of  the  outer  door  of  the  defendant's  dwelling-bouse, 
bnt  ishere  the  extatHon  of  the  prvcets  hai  been  properly  eommeneed,  the  officer 
may  afterwards  break  the  outer  door,  if  necessary,  for  the  purpose  of  continuing 
and  completing  the  execution ;  Glover  v.  Whittenhall,  6  Hill,  597 ;  Saunders  v. 
Millward  et  al.,  4  Harrington,  246.]     It  is  above  stated  that  the  sheriff  cannot 

<c)  Hard.  2.    1  Mod.  Bep.  2SS.    See  HolUngsworth  v.  Bcodarlok,  7  A.  ft  B.  W. 
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Jnstify  breaking  open  the  oater  dooi  of  &  stranger'B  honee,  oolese  it  proTS  that 
the  defendant  or  his  goods  are  euitnallj  there ;  if  thej  be  not  there  he  will  be  a 
trespuaer.  This  doctrine  has  been  carried  still  farther :  for  it  has  been  thought 
that  he  cannot,  even  though  he  mayhavegroundaforBnspicioo.jnstifyiag  enter- 
ing the  dwelbng-boDse  of  a  third  person,  altbongh  he  break  no  door,  unless  it 
|noTe  in  the  CTent  that  the  defendant  or  his  goods  irere  actually  therein.  In 
Oooke  V.  Birt,  5  Tannt.  165,  Dallas.  J.,  mjb,  "  The  sheritF  may  enter  the  honse 
of  a  stranger  if  the  door  be  open ;  bnt  it  is  at  his  peril  whether  the  goods  be 
found  there  or  not;  if  they  be  not,  he  is  a  trespasser."  The  ezpreasio&B  of 
Oibbs,  C.  J.,  are  to  the  same  effect.  In  Johnson  t.  Leigh,  6  Taunt.  245,  in 
tieapass  for  breaking  and  entering  the  plaintiff's  house,  and  breaking  the  inner 
doors,  locks,  Ac,  the  defendant,  as  sheriff,  justified  entering  nnder  b  tttfatum 
eapiat,  against  T.  Johnson,  the  outer  door  being  open,  and  there  being  reason- 
able and  soCGcient  cause  to  suspect  and  believe,  and  the  defendant  suspecting 
Mid  believing,  that  T.  Johnson  was  in  the  house.  On  denmrer,  Gibbs,  C.  J., 
■aid,  "  In  Hntchinson  v.  Biicli,  4  Taunt.  619,  the  goods  were  in  the  house,  here 
the  defendant  only  avera  a  snapicion  that  T.  Johnson  was  in  the  house ;  I  pro- 
teat  that  the  court  have  not  decided  this  point,  or  dropt,  in  the  caae  of  Hntchinson 
T.  Birch,  anything  which  favours  ttie  opinion,  that  it  may  not  go  abroad  to  the 
vorid  that  we  have  so  decided."  Leave  was  given  to  amend  the  plea.  However 
It  is  apprehended  that  circnmstances  m^ht  exist,  under  which  the  sheriff  would 
be  justiGed  in  entering  the  honse  of  a  stranger  on  suspicion,  though  the  deftnd- 
ant  were  not  actually  there.  Supposing,  for  instance,  that  the  defendant  were 
on  a  visit  with  the  stranger,  the  dweliing-honse  of  the  stranger  wonld  seem  to 
be,  pro  tempore,  the  defendant's  dweliing-honse,  so  as  to  entitle  the  sheriff  to 
enter  upon  it ;  upon  the  principle  on  which  Cooke  v.  Birt  was  decided,  namely, 
that  of  its  being  the  place  where  it  would  be  nataral  to  expect  the  defendant, 
or  his  goods  to  be-  I  have  seen  a  plea  framed  on  that  idea,  and  indeed  the 
point  is  virtually  so  mled  by  Sheere  v.  Brooks,  2  H.  Bl.  120,  where  it  was  held, 
that,  when  the  defendant  redded  in  the  honse  of  a  stranger,  the  baU  above 
might  JQEtify  entering  it  in  order  to  seek  for  him,  the  outer  door  being  then 
open ;  for,  said  Lord  Loughborough,  "  I  see  no  diSerence  between  a  house  of 
which  he  is  solely  possessed,  and  a  honse  in  which  be  resides  with  the  consent 
id  another."  It  seems  to  follow  from  this,  that,  as  a  house  in  which  the  defend- 
ant habitoaUy  resides  is  on  the  some  footing  with  respect  to  executions  as  his 
own  house,  the  sheriff  wonld  not  be  justified  in  breaking  the  outer  door  of  such 
a  honse,  even  after  demand  of  admittance  and  refusal.  There  may,  perhaps, 
be  another  case  in  which  the  sheriff  might  justify  entering  the  honse  of  a 
itranger,  upon  bare  suspicion,  va.,  if  the  stranger  were  to  use  fraud,  and  to 
inveigle  the  sheriff  into  a  belief  that  the  defendant  was  concealed  in  his  honse, 
for  the  purpose  of  favouring  his  escape,  while  the  ofScers  should  be  detained  in 
Marching,  or  for  any  other  reason,  it  might  be  held  that  he  could  not  take 
advantage  of  his  own  deceit  so  as  to  treat  the  sheriff,  who  entered  nnder  the 
blse  supposition  thus  induced,  as  a  trespasser ;  or,  perhaps,  such  conduct  might 
be  faeld  to  aroonnt  to  a  license  to  the  sheriff  to  enter.  See  Price  v.  Harwood, 
3  Gamp.  lOe ;  Walker  v.  Willonghby,  6  Taunt.  530 ;  and  an  anonymout  case  in 
Chitty's  Oen.  Frac.  of  Law,  1st  Edit.  vol.  3,  p.  354,  n.  x.  [Bnt  in  Morriah  v. 
Murrey,  13  M.  A  W.  62,  a  plea  allegbg  that  the  defendant  in  an  execution  had 
resided  in  the  plaintiff's  house  for  ais  months  next  preceding  the  trespass,  and 
that  the  sheriffhad  good  ground  to  suapect  and  believe,  and  did  actually  suspect 
and  believe,  that  the  person  was  then  in  the  house,  was  decided  to  be  insufficient 
in  an  action  against  the  sheriff  for  entering  the  plaintiff's  house ;  and  the  rale 
wa*  laid  down,  without  qnaliflcation  by  Alderatm,  B.,  that  "  a  party  who  enters 
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the  honM  of  a  ttnogw  to  Baarch  for  and  tmet  a  defendant,  can  be  justified 
only  by  the  eTent." 

The  diatinction  taken  in  this  case  *hetweBn  process  at  the  emit  of  the 
'  king  and  that  of  an  indiTidnal,  is  recognised  in  Bardett  t.  Abbott,  14 
East,  1ST;  LannockT.  Brown,  2  B.  Jt  A.  692;  2  Hale,  P.  C.  117  i  FoatAT  on 
Homicide,  p.  320. 

It  is  laid  down  in  the  text,  that,  before  the  BherilT  breaks  the .  ont«r  door  of 
a  stranger's  honse,  in  those  cases  in  which  he  has  a  right  to  do  so,  he  ought  tg 
demand  adioission ;  and  this  is  also  neceaseu?  when  he  breaks  open  the  defend- 
ant's own  doors  in  order  to^execnta  the  process  of  the  crown,  Lauoock  t. 
Brown,  2.  B.  &  A.  592;  eren  in  case  of  felony,  2  Hale,  P.  C.  117;  Foster  on 
Homicide,  p.  320;  or,  in  order  to  retake  the  defendant  alter  an  escape;  ses 
Geoner  v.  Spaiks,  1  Salk.  79 ;  6  Hod.  173 ;  White  t.  Wilshire,  2  RoUe's  Rep. 
138.  [See  Palm,  52,  where  the  bailiffs  were  imprisoned,  and  the  door  broken 
to  rescoe  them.  On  a  similar  principle  in  De  GoDdonin  t.  Lewis,  10  A.  &  £. 
120,  the  conrt  thought  that  before  seizing  contraband  goods  from  the  person 
the  officers  ought  to  demand  them,]  But  thongh  it  was  considered  in  RatcliSeT. 
Burton,  3  B.  &  P.  223,  that  admisaioo  should  be  demanded  before  breaking  an 
inner  door,  the  contrary  was  decided  in  Hutchinson  ».  Birch,  4  Taunt.  619. — 
[In  Kneas  t.  Filter  and  others,  2  Sergeant  &  Rawle,  263,  265,  the  opinion  of 
Foster,  that,  in  ereiy  case,  civil  or  criminal,  where  outer  doors  are  broken 
open,  there  mast  be  a  previous  notification  and  demand,  is  approved  of  by 
TuTss,  J. ;  and  the  diela  in  Glover  v.  Whitenhall,  6  Hill,  597. 699,  recognize,  the 
necessity  of  a  reasonable  demand  before  the  ont«r  door  is  forced  for  the  purpose 
of  recapturing  goods  that  have  been  levied  upon.  But  in  Allen  v.  Martin  and 
others,  10  Wendell,  300,  where  it  was  decided,  that  if  one  arrested  escape  into 
his  own  house,  the  officer,  to  retake  him,  may  break  the  outer  door,  it  was  held, 
that  the  party's  conduct  in  having  violently  opposed  and  thrust  ont  the  officer, 
dispensed  with  the  necessity  of  a  preTiooa  notification  and  demand,  as  being,  in 
r*46a1  "^'^^  '  case,  "a  senseless  ceremony."]  [In  Pngh  v.  Griffiths,  *T  A.  £ 
838,  the  sheriff's  officer,  nnderajttrt /beitu,  had  lawfully  entered  a  honse 
and  seized  goods  there,  and  the  onter  door  being  locked  npcn  him,  he  was  held 
justified  in  breakingit  open  to  carry  away  the  goods,  there  being  no  one  whom 
he  ooold  request  to  open  it.  In  Aga  Bnrboolie  Mahomed  v.  The  Qneen,  4 
Moore  {Privy  Council),  239,  a  sheriff's  officer  in  the  execution  of  a  bailable 
writ  lawfully  «nt«red  a  house,  but  before  he  could  arrest  was  forcibly  expelled ; 
be  obtained  assistance,  and  without  demand  of  re-entry,  broke  open  the  onter 
door,  re-entered,  and  made  the  arrest.  The  Judicial  Committee  of  the  Privy 
Conncil  heldthe  officer  and  his  assistants  justified.  To  use  the  pointed  language 
of  the  judgment,  which  was  delivered  by  Lord  Campbell,  "The  outer  door 
being  open,  they  were  entitled  to  enter  the  honse  under  civil  process,  and  they 
being  lawfully  in  the  house  to  arrest  him,  he  was  guilty  of  a  trespasB  by  expel- 
ling them.  The  act  of  locking  the  onter  door  was  nolawfnt,  and  he  conld  confer 
no  privilege  upon  himself  by  that  unlawful  act."] 

The  law  upon  this  snbject  is  so  well,  and,  at  the  same  time,  briefiy  sammed 
up  by  Sir  Michael  Foster,  in  his  Disconiee  of  Homicide,  pp.  319,  20,  that  t 
cannot  forbear  inserting  his  account  of  it  in  his  own  words ;  it  is  as  follows : — - 

"The  officer  cannot  justify  breaking  open  an  outward  door  or  window  in 
order  to  execute  process  in  a  civil  suit ;  if  he  do  he  is  a  trespasser.  But  if  he 
liodeth  the  ontwud  door  open,  and  entereth  that  way,  or  if  t^e  door  is  opened 
to  him  from  within,  and  he  entereth,  he  may  break  open  inward  doors  if  he 
findeth  that  necessary  in  order  to  execute  his  process. 

"  The  role,  that '  eetry  mm'*  htnue  u  Ai>  eaitle,'  when  applied  to  arrests  in 
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l«ga]  pn>e«M,  htith  been  carried  u  far  u  tiie  troe  principles  of  political  justice 
wQl  wanuit ;  perhftps  beyond  what,  in  the  scale  of  lonnd  reason  and  good  policy, 
tkey  will  warrant.  Bnt  this  rale  is  not  one  of  those  that  will  admit  of  an; 
ezteoaioii;  it  roust,  therefore,  as  I  have  before  hinted,  be  confined  to  the  breacb 
ot  windows  and  oQtward  doors,  intended  for  the  Bocaritj  of  Hie  house  against 
persons  from  without  endeavouring  to  breah  in. 

"  ]t  muBt  likewise  be  confined  to  a  breach  of  the  honse  in  order  to  arrest  the 
oceapier  or  any  of  his  hmily,  who  have  their  domicile,  their  ordinary  residence, 
there ;  for.  If  a  stranger,  lohote  ordinary  raidaux  u  dttwhere,  npon  a  pnrsnit 
taketh  refnge  in  the  house  of  another,  this  is  no^  kit  castle,  ha  cannot  claim 
tbe  benefit  of  sanctuary  in  it. 

"The  rule  is  likewise  confined  to  cases  of  arrest,  in  the  firtt  itutana;  for,  if 
a  man,  being  legally  arrested  (and  laying  hold  of  the  prisoner  and  pronouncing 
tbe  words  of  arrest  is  an  actual  arrest),  'escapes  from  the  officer  and  itigL-i 
takes  shelter,  ttou^A  in  Au  own  kotue,  the  officer  may,  npon  ^ah  suit,  ^ 

break  open  doors,  in  order  to  retake  him  ;  having  first  given  dne  notice  of  bis 
bosinese  and  demanded  admission,  and  been  refosed. 

"  And  let  it  be  remembered  that  not  only  la  this,  bnt  In  every  case  when 
doors  may  be  farolcen  open  in  order  to  arrest,  whether  in  cases  criminal  or  civO, 
there  most  be  each  notification,  demand,  and  refusal,  before  the  parties  con- 
cerned proceed  to  that  extremity. 

"The  rnle  already  mentioned  most  also  be  confined  to  the  casf  of  arrest 
npon  process  in  civil  suite ;  for,  where  a  felony  hath  been  committ«d,  or  a  dan- 
gerooa  woand  given,  or  even  where  a  minister  of  justice  comes  armed  with 
process  founded  on  a  breach  of  the  peace,  the  party's  own  honse  is  no  sanctuary 
Hh  him ;  doors  may,  in  any  of  these  cases,  be  forced ;  the  notification,  demand, 
and  refnsal  before-mentioned  having  been  previously  made.  In  theee  cases, 
tbe  jealonsy  \rith  which  the  law  watches  over  tbe  public  tranquility  (a  laudable 
jealousy  it  is,)  the  principles  of  political  jastiee,  I  mean  the  justice  which  is  due 
to  the  community,  ne  maUfieia  rematieattt  imptmila,  all  conspire  to  sapersede 
every  pretence  of  private  inconvenience,  and  oblige  us  to  regard  the  dwellings 
td  malefactors,  when  shut  against  the  demands  of  pnblic  justice,  aa  no  better 
than  tbe  dens  of  thieves  and  murderers,  and  to  treat  them  accordingly.  Bnt 
bare  snepicion  touching  the  guilt  of  the  party  will  not  warrant  a  proceeding  to 
this  extremity,  though  a  felony  has  been  actually  committed,  unless  the  officer 
comes  armed  with  a  warrant  from  a  magistrate,  grounded  on  such  suspicion." 

[It  is  laid  down  in  the  principal  case  that  the  sheriff  breaking  an  outer  door 
to  do  execntioQ  "  is  a  trespasser  by  the  breaking,  and  yet  the  execution  which 
he  then  doth  in  the  bouse  is  good."  The  authority  referred  to  for  this  proposi- 
ti<Mi  is  the  year  book  of  18  E.  4,  Pagch,  4  a.  In  that  case,  after  fieri  facias 
iasoed,  the  defendant  locked  up  all  his  goods  in  his  house,  whereupon  the  sheriff 
bn^e  open  the  outer  door  of  the  honse,  entered,  and  seized  the  goods;  and 
the  question,  which  appears  to  have  been  raised  on  a  motion,  though  the  form 
fit  tbe  proceeding  is  not  distinctly  stated,  was,  whether  the  sheriff  had  done 
aay  wroi^  or  uot.  "Littleton  and  all  his  companions  held,  that  the  party  may 
have  a  writ  of  trespass  against  the  sheriff  for  the  breaking  of  the  bouse,  not- 
withstanding this  fienfadat,  for  the  fieri  faaiat  shall  not  excuse  him  of  tbe 
breaking  of  the  house,  but  of  tlie  taking  of  tbe  goods  only."  It  is  laid  down 
accordingly,  in  Bacon's  Abridgement,  Execution  (N),  "  that  if  the  sheriff  in 
axeentiug  a  writ  break  open  a  door,  where  he  has  no  authority  foe  *bo  rt^,-\ 
doing  by  law,  yet  the  execution  is  good,  and  the  party  has  no  other  *' 

nmedy  bnt  an  action  of  trespass  against  the  sheriff."  This,  so  far  as  relates 
to  SB  execntioa  against  goods,  is  consistent  wUb  the  doctrine  acted  upon  by  tbe 
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Gonrt  of  Qneen'g  Bench  in  De  Gondonia  t.  Lewis,  10  A.  &  E.  120,  where  the 
defendant,  a  cnstom-hoase  officer,  withoat  demand,  or  any  circnntBtaDce  to 
JDstifj  the  nse  of  force,  vJolentl;  took  contraband  goods  from  the  manual  poa- 
aession  of  the  plaintiff.  An  action  of  trespass  was  brought  for  that  seiznre, 
not  complaining  of  the  Msanlt.  The  Court  of  Queen's  Bench  held,  that  the 
fact  of  the  goods  being  forfeited  was  an  answer  to  that  action,  notwithstanding 
that,  if  the  plaiuttS*  had  sned  in  trespass  for  an  assault,  there  would  have  been 
no  justification.  And  the  reason  of  the  thing,  as  well  as  the  authority  of  Goka 
and  of  Littleton,  seems  to  he  with  the  decisions,  for  the  execution  creditor  not 
taking  part  in  the  execation  has  been  guilty  of  no  wrong,  and  the  maxim 
nuUui  commodvnt  eajiere  potest  de  injurid  eufiproprid  (see  Co.  Litt.  I486),  13 
therefore  not  violated  by  holding  so  much  of  the  acta  of  the  sheriff  as  was  for 
the  benefit  of  the  osecntion  creditor  valid,  and  the  rest  illegal.  Howerer,  ia 
Tates  v.  Delamayne,  Trin.  T.,  17  Gteo.  3,  Bacon's  Abridgment,  ExecntioD  (N), 
an  execution  against  the  goods  is  stated  to  have  been  set  aside  on  the  ground 
that  an  outer  door  had  been  illegally  broken  open  for  the  purpose  of  making 
the  seizure.  That  case,  though  hard  it  may  be  considered,  if  interfering  with 
ft  strict  legal  right  of  the  execntion  creditor,  is  perhaps  not  irrecoucileable  with 
the  doctrine  under  discussion ;  because,  it  is  qnite  consistent  with  the  validity 
of  the  execution  in  point  of  law,  that  the  conrt,  to  prevent  an  abuse  of  it^ 
process  and  the  danger  of  collnaiou  between  the  execution  creditor  and  the 
sheriff  should,  in  the  exercise  of  its  ntminary  Jurisdiction,  undo  the  proceedings, 
according  to  the  principle  acted  on  in  Barrett  v.  Price,  9  Bing.  S66,  and  other 
cases.  It  is  the  practice  in  like  manner,  to  discharge  persons  token  under 
process  against  the  person,  by  means  of  an  illegal  entiy  into  a  dwelling  bouse ; 
Hodgson  v.  Towning,  W.  W.  4  D.  B3 ;  5  Dowl.  410, 8.  0.  And  there  is  autho- 
rity for  saying,  that  an  arrest  of  the  penoti  by  means  of  an  illegal  breaking  of 
the  onter  door,  is  altogether  void,  and  that  the  sheriff  is  liable,  in  case  <A  snch 
arrest,  not  merely  for  the  breaking  and  entering  of  the  house,  but  also  for  the 
BBsanlt  and  imprisonment ;  for,  in  Kerbey  v.  Denbey,  1  U.  i  W.  336 ;  Tyrw. 
k  Or.  688,  S.  C.,to  a  declaration  for  breakingand  entering  a  honse  and  assault- 
ing and  imprisoning  the  plaintiff^  the  defendant  amongst  other  pleas,  pleaded, 
except  as  to  the  breaking  and  entoring  the  house,  a  justification  under  a  capiat  ad 
r*46il1  '"'"/"'^t'''''*'™  stating  the  arrest  *to  have  been  in  a  dwelling  house,  and 
*■  -'the  outer  door  to  have  been  open.  The  Court  of  Exchequer  held,  that 
the  fact  of  the  outer  door  being  open  was  a  material  averment,  and  that  fact 
being  disproved,  that  the  jndge  was  right  in  directing  a  verdict  for  the  plaintiff 
on  the  plea  of  justification,  (which  it  has  been  seen,  vas  pleaded  to  the  assault 
and  imprisonment  only)  with  damages  for  all  the  trespasses.  This  decision,  if 
consistent  with  the  doctrine  in  the  principal  case,  points  toa  distinction  between 
the  cases  of  process  against  the  goods  and  against  the  person,  and  one  which 
may  be  thought  to  spring  from  the  intention  of  the  rule  in  Semayne's  case, 
viz.,  to  preserve  the  security  and  repose  of  the  person,  an  intention  directly. 
Immediately,  and  entirely  violated  by  the  arrest  of  the  body,  whereas  the 
seizure  of  the  goods  which  are  bound  by  the  writ,  and  in  which  the  execntJon 
creditor  has  an  interest,  only  defeasible  after  the  delivery  of  the  writ  to  the 
sheriff  by  a  sale  in  market  overt,  (see  Samuel  v.  Duke,  3  H.  A  W.  622),  may 
be  considered  as  but  an  indirect  and  remote  disturbance  of  the  repose  of  the 
debtor.  It  may  be  doubted,  however,  whether  in  Kerbey  v.  Denbey  the  conrt 
of  Exchequer  meant  to  proceed  upon  such  a  distinction;  and  in  Brooke's 
Abridgment,  Trespass,  3»0,  18  E.  4  P.  4,  a.  U  slated  thus,  "Trespass,  tb« 
sheriff  cannot  break  house  or  eiett  to  do  execution  by  fitrifaeiat,  per  curiam  ; 
but  he  may  take  the  goods  or  tJu  bodg  for  (pur)  execntion,"  (an  abridgment 
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wUch  extends  the  origiaal  in  two  particnlars,  tbe  firet  obviottsly  erroneous), 
and  the  passage  above  referred  to  in  Bacon's  Abridgment  is  to  the  same  effect. 
See  too  as  to  a  distress,  Yiner's  Abridgment,  tit.  Beplerin,  A.  a.  8,  9.  These 
observiitions  most  therefore  be  considered  as  met^ly  snggestive  upon  a  poiot 
which  seems  likely  to  be  the  anbject  of  further  discussion. 

It  may  here  be  added,  that  in  a  cose  Like  Yates  v,  Delamayne,  supra,  inaa- 
mnch  as  the  seizure  bj  the  sheriff  under  a  fieri  faciaa,  of  goods  to  the  valne  of 
the  jadgment  debt,  is  said  to  operate  b;  way  of  satisfaction,  [Wilbraham  v. 
Snow,  2  Wms.  Saand.  47,  a,  note  (1),  and  per  cnr.  Holmes  v.  Newlands,  5  Q. 
B.  370),  a  question  may  arise  as  to  the  defence  of  the  execatiou  creditor  to  an 
ttudiid  querdd,  after  the  goods  had  been  ordered  to  be  restored  to  the  execution 
debtor.  Probably,  the  bringing  of  an  audita  quereld  vould  be  considered  as  a 
breach  of  good  faith,  after  a  succesaful  application  to  restore  the  goods.  If 
not,  the  alternative  would  be,  to  bold  the  sheriff  liable  to  the  execution  creditor 
ma  npon  a  lawful  seiznre ;  and,  indeed,  in  such  a  case  it  wonld  perhaps  be  dilS- 
colt  to  surest  what  valid  defence  the  sheriff  could  make.  It  wonld,  however, 
be  a  wild  sort  of  "justice  to  make  him  pay  the  debt  and  costs  by  way  r^,J-  , 
of  additional  punishment  of  his  illegal  entry,  for  which  he  would,  at  all 
arents,  be  liable  to  answer  in  damages  to  the  debtor.  At  least,  it  wonld  seem 
that  the  jorisdictioa  exercised  in  Yates  v.  Dolamayne,  (except  in  cases  where 
the  execution  creditor  has  employed  a  special  bailiff,  or  been  privy  to  the  illegal 
enti7,)  onght  to  be  administered  with  great  cantion.] 


The  principtea  of  Semayne's  case  were  adopted  in  the  State  v.  Armfield 
&  Wright,  2  Hawks,  2-16 ;  and  it  was  there  decided,  that,  where  one  of 
the  &milj,  npon  tbe  approach  of  tbe  officer,  had  run  ioto  the  honse,  and 
attempted  to  close  the  door,  and  before  the  door  was  entirely  closed^  the 
officer  had  forced  it  open  and  entered,  the  officer  was  not  justified,  but  vas 
liable  to  an  indictment.  In  Curtis  v.  Hubbard,  1  Hill's  N.  Y.,  337,  it  is 
decided,  that  to  make  the  sheriff  a  trespasser,  it  is  enoogh  that  tbe  outer 
door  be  shut;  merely  opening  is  a  breaking  in  law ;  lifting  a  latch  is  as 
much  «  breaking,  in  law,  as  the  forcing  of  a  door  bolted  with  iron ;  what- 
CTer  would  be  a  breaking  of  the  outer  door  in  burglary,  is  a  breaking  by 
the  sherifF;  sliding  down  a  window  &stened  by  pulleys,  wonld  in  both 
cases,  he  a  breaking ;  it  is  decided  also,  that  a  gnest,  or  mere  visitor  at  the 
'  house,  is  justified  in  resisting  the  sheriff,  and  rescuing  goods  which  he  has 
seiied;  and  this  case  was  affirmed  in  the  Court  of  Errors,  4  id.  487.  See 
Dent  T.  Haooock,  5  Gill,  120, 126. 

It  being  the  duty  of  an  officer  iu  the  execution  of  a  writ  of  habere  fadat 
panenionem,  to  deliver  actual  and  quiet  possession  of  the  premises  to  the 
party  in  whose  favor  the  writ  is  issued ;  and,  for  this  purpose,  to  remove 
from  the  possession  (using  no  more  force  than  is  necessary,)  all  persona 
therein,  especially  if  they  claim  nnder  the  party  against  whom  the  judg- 
ment is  rendered :  it  was  held  in  Howe  v.  Butterfiold,  4  Cushing,  803,  that 
an  officer  in  the  execution  of  a  writ  of  habere  /acieu  pouesnonem  of  a 
luraoe,  may  enter  ^e  same  by  breakit^  a  door  which  is  fastened,  and  that 
be  may  do  n  withont  making  a  previous  demand  of  admission,  although 
there  an  persons  then  in  the  bouse,  provided  they  are  there  for  the  purpose 
of  holding  possession  by  force,  and  of  opposing  the  officer  in  the  execution 
Vol.  I.— 13 
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of  his  precept,  and  it  does  not  appear  that  he  knew,  or  had  any  canse  to 
soppoBe,  that  aoy  person  wae  in  the  honee. 

Where  an  officer  in  the  execntJon  of  a  writ  of  Jtahere /adag  juMsetgionem 
of  an  nndividad  part  of  a  honaa,  entered  into  the  same,  and,  by  the  direc- 
tion of  the  DWDere  of  the  other  parts,  who  were  also  the  aseigneea  of  the 
judgment  upon  which  the  writ  ieaned,  forcibly  removed  from  the  house  & 
person  entering  without  right,  after  the  entry  of  the  officer;  it  was  held, 
that  the  officer  was  justified,  both  by  the  order  of  such  owners,  and  by  the 
authority  of  his  writ.     Ibid. 

It  is  said,  in  the  Year  Books,  the  principal  case,  and  elsewhere,  that 
though  the  entry  of  the  officer  is  illegal,  yet  the  execution  of  the  writ  is 
good.  The  point  is  examined  at  some  length  hy  Shaw,  G.  J.,  in  lUaley 
y.  Nichols,  et  si.,  12  Pickering,  270,  and  it  is  shown  that  this  nqtion  is 
erroneous,  and  that  the  execution  is  void  :  and  this  case  is  adopted  and 
acted  upon  in  the  People  t.  Hubbard,  24  Wendell,  369,  and  by  the  Court 
of  Errors,  in  Curtis  v.  Hubbard,  4  Hill's  N.  Y.  437 ;  and  again,  in  Stat« 
r.  Hooker,  17  Vermont,  659,  672,  it  is  decided,  that  if  the  sheriff  hreak 
open  the  party's  outer  door,  and  proceed  to  arrest  him,  the  latter  may  for- 
cibly reaJEt  him,  and  will  not  be  indictable  for  an  assault  and  battery ;  and 
both  the  sheriff  and  his  assistants  will  be  trespassers ;  Hooker  t.  Smith  et 
al.,  19  id.  152,  151.  But  the  merit  of  correcting  this  venerable  error,  is 
due  to  Theron  Metcalf,  Esquire,  to  whose  able  and  excelleat  note  to  Se- 
mayne's  case,  as  repor(«d  by  Yelverton,  the  reader  is  referred, — Metoalf 'a 
Yelverton,  29.  The  powers  of  a  landlord  in  makiog  a  distress,  are  less 
extensive  than  those  of  the  sheriff's  in  executing  a  writ,  and  he  cannot 
break  open  the  door  of  a  bam  or  other  outhouse,  to  seize  goods,  although 
placed  tliere  to  avoid  a  distress ;  Glenn  \.  Brown,  16  Q.  B.,  254 ;  Dent  r, 
Hancock,  5  Gill,  129.  He  may,  however,  break  open  the  door  of  a  dwel- 
ling house,  under  the  11  George  U.,  o.  19,  for  the  parpoee  of  distraining 
goods  which  have  heea  fraudulently  removed  by  the  tenant ;  Williams  t. 
Koherts,  7  Exchequer,  618.  And  the  rule  in  England  would  seem  to  be, 
that  the  landlord,  and  a  fortiori  the  sheriff,  may,  under  all  oircumstanoes, 
lift  the  latch  of  the  door,  or  enter  the  premises  in  any  Usual  and  accus- 
tomed manner,  without  becoming  a  trespasser.  Byan  v.  Shoe,  7  Exche- 
quer, 71. 

H.  B.  W. 


[•47]  *CALYE'S   CASE. 

FABCH.  26  ELIZ.— IN  THE  KING'S  BENCH. 

[BBPORTED,  8  COKE,  82.] 

litHBlti  m  Iiaikmtm. 

It  was  resolved,  per  tolam  curiam,  that  if  a  (a)  man  conies  to  a  o 

inn,  and  delivers  his  horse  to  the  hostler,  and  requires  him  to  put  him  to 

pasture,  which  is  done  accordingly,  and  the  horse  is  stolen,  tiie  ionholder 

(«}  1  Boll,  S,  4.     4  Leon.  96,     2  Brownl.  2fi6. 
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■hall  not  uiaww  for  it ;  for  the  worde  of  the  wril^  wliioh  lieth  againat  the 
hoBtlar  are,  Oam  teamdum  Ugetn  et  contuetvtT  regni  nottri  Angliee(b)  hot- 
jritatortt  qui  hoapilia  com'  tenent  ad  Ao^itandot  kominet  per  parUi  vbi 
hujuttnodi  hotpitia  exittvnl  tratueunUt,  et  in  eitdemhotpitanCet,  eoram  bona 
tt  cataSa  infra  hoyntia  ilia  exiilenlia  abtque  gublractiont  u 
todiredie  et  node  tencntur,  iia  guodpro  de/ectn  hvjvsmodihoipita 
aervientiwn  taonm  hotpitibia  hujiitmodi  damnuiTi  non  eveniat  ullo  modo, 
guidam  male/atiorei  guendain  egumn  iptivt  A.  precii  40i.  infra  hospitium 
Qtudem  B.  &e.,  invenlum,  pro  defeeCu  iptiiu  B.  ceperunt,  dke.  Tide  Retpxtr. 
/oL  105,  inter  Brevia  de  Transgr'  and  F.  N.  B.  94,  a.  b.,  by  which  origi- 
nal irrit  (which  is  in  anch  case  the  gronni]  of  the  common  law)  all  the  cases 
soDoeraing  hoetlen  maj  be  decided.  For,  1.  It  ought  to  be  a(«)  common 
ina  ;  ^br  if  a  man  be  lodged  with  another  (who  ia  not  an  innholder)  tipon 
reqnest,  if  he  be  robbed  in  his  house  by  the  servants  of  him  who  lodged 
him,  or  any  other,  he  shall  not  answer  for  it ;  for  the  words  Ktehoi^ilatorei 
quicom'  howpitia  tenent,  &o.  And  so  are  the  books  in(rf)  22  Hen.  6,  21 
b,(«)  38i( /)  2  Hen.  4,  7,  b;(ff)  11  Hen.  4,  45,  a,  b;{A)  42  Ass.  pi. 
17;(i)42  E.3,U,a;  10  El.  ;(A)  Bjer,  266;  6  Mar.  I^er,  158.(0  -And 
tha  writ  need  not  mention  that  the  defendant  keeps  commune  ho^tium,  for 
the  worda  of  the  writ  in  tha  ^Begiater  are,  infin  hoepitium  ejvtdem  ^  ^ .  ^  . 
B.,  bat  it  is  to  be  so  intended  in  the  writ;  for  the  recital  of  the  >-  ^ 
writ  is,  ho^latorm  qvi  communia  ho»pitia  tenent,  dec.,  and  the  one  "pBrt 
oaght  to  agree  with  the  other,  and  the  latter  words  depend  on  the  other, 
and  the  plaintiff  onght  to  declare  that  he  keeps  commune  hotpitiwm.  And 
80  the  said  books  in(m)  22  Hen.  6  21 ;{»)  11  Hen.  4,  6,  a,  b;  40  Elii. 
Dycr,(o)  266,  &c.,  are  well  reconciled. 

2.  The  woids  are,  ad  Tioipitandoi  hominet  per  partes  vbi  hvjvsmodi  ftos- 
pitia  exittant  tranieuniei,  et  in  eisdem  hotpitantet;  by  which  it  appears 
that  common  inns  are  instituted  for  passengers  and  wayfaring  men  ;  for  the 
Latin  word  for  an  inn  is  dioenorium,  because  he  who  lodges  there  is  quati 
divergent  ae  a  via  ;  and  so  divernorium.  And  therefore,  if  a(^)  neighbor, 
who  ia  no  traveller,  aa  a  friend,  at  the  request  of  the  innhotder,  lodges 
there,  and  his  goods  be  stolen,  &c.,  he  shall  not  hare  an  aotion ;  for  the 
writ  is  od  ho»pitatidet  hominet,  &c.,  tramewUet  in  eitdem  Jwtpitaniet,  ^. 

8.  The  worda  are,  eomm  bona  et  catalJa  infra  hotpitia  iUa  exi*tenlia,  &e. 
So  that  the  innholder,  by  law,  shall  answer  for  nothing  that  is  out  of  his   * 
inn,  hot  only  for  those  things  which  are  infra  hotpilinm.     And  becaose 

I,  tha  Re^ster  ii 

keb.  78.     Dyer 

(e)  1  RoU.  2,  d,  1.     Dr.  &  Stod.  137,  b.  Hob.  24S. 

id)  Fill.  Hosteler,  2.     3t.  AoUod  but  le  Cau,  68. 

{()  22  Hen.  6,  6S  b,     Fitz.  Hosteler,  1.     Br.  Action  an 

(/)  Fltx.  HMteler,  i.     Br.  Action  aar  le  Case,  28.     Bi 

{yl  Br.  Action  lor  le  Case,  4t.     Br.  General  Brief,  IS. 

ih)  Br.  Action  anr  le  Case,  86.     Palm.  523.     1  Boll.  8. 

(i)  Fid.  Hosteler,  6.     Br.  Action  aur  le  Case,  16.     BtBthain  Action  mr  le  Case,  6. 

(i)  Djer,  2(i6,  pi.  9,  Fostea,  88,  a.     S  Eeb.  78. 

(J)  Djar,  158,  pi.  62.     1  And.  29,  80.     8  Keb.  78.     1  Boll.  8,  i. 

(m)  Antea,  82,  a.     Fiti  Hosteler,  2.     Br.  Aotion  Hnr  le  Ca«e,  68. 

(a)  1  Boll.  i.     Br.  Action  snr  le  Case,  41.     Br.  Gen.  Brief,  10.    Flti.  KoeUIer,  6. 

(o)  D7ar,  266,  pi.  0.     8  Eeb.  78. 

(^JlBon.8.     E.  t.     2Bn>vii.2S4.  (jJlBoU.*. 
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the  horae,  tIicIi  at  the  request  of  the  owner  is  put  to  pastnre,  is  not  infra 
io$pitium,  for  this  reason  the  iuuholder  is  Dot  bovnd  bj  law  to  answer  for 
him,  if  he  be  etoleti  out  of  the  pasture ;  for  the  thing  with  which  the  hos- 
tler shall  be  charged,  ought  to  be  infra  hotpitium  ;  and  therewith  agree 
the  books  in(9}  11  Hen.  4,  45,  a,  b ;  22  Hen.  6,  21,  b;  42  E.  8,  11,  a,  h; 
42  Abb.  pi.  17,  where,  Enivet,  C.  J.,  saith,  that  the  innholder  is  bound  to 
answer  for  himself  and  for  his  famil;,  of  the  ohambere  and  stables,  for  they 
■re  in/ra  Jtogntium:  and  with  this  restdution  in  this  point  agreed  the 
opinion  of  the  Jastioes  of  Assise  (via.,  the  two  Chief  Jnstices,  Wray  and 
Anderson),  is  the  county  of  Sufiolk,  in  Lent  vacation,  26  Elis.  that  if  anfr) 
innholder  lodges  a  man  and  his  horse,  and  the  owner  requires  the  horse 
to  be  put  to  pasture,  sud  there  be  is  stolen,  the  innbolder  shall  not  answer 
for  him.(t)  But  it  was  held  by  them,  that  if  the  owner  doth  not  require 
it,  but  the  innfaolder  of  his  own  head  puts  his  guest's  horse  to  grass,  he 
shall  answer  for  him  if  he  be  stolen,  in.  And  it  is  to  be  observed,  that 
J. ^,Q .  this  word  hottler,  is  derived*  ab  ho»tle ;  and  ha^lator,  which  is 
L  ■)  used  in  writs  for  an  innholder,  is  derived  ab  hoipitio,  and  htj^a 
at  qtuui  fuMpilium  petent. 

4.  The  words  are,  ttaifuai^  pro  <f>^ectuAo^i(ator' sett  •ervt'«n(Mm«uonim, 
&e.,  hotpitibtts  hujvMnodi  damn'  noti  eveniat,  &c,  by  which  it  appears  that 
the  innholder  shall  not  be  charged,  unless  there  be  a  de&olt  in  him  or  hia 
aerrants,  in  the  well  and  safe  keeping  and  custody  of  their  gnest's  goods 
and  chattels  within  his  common  inn;  for  the  innkeeper  is  bonsd  in  law  to 
keep  tbem  safe  without  any  stealing  or  purloining;  and  it  is  so  excnse  lot 
the  innkeeper  to  say,  that  he  delivered  the(<)  guest  the  key  of  the  oham- 
ber  in  which  he  is  lodged,  and  that  he  left  the  chamber  door  open ;  but 
he  onght  to  keep  the  goods  and  chattels  of  bis  guest  there  in  safety ;  and 
therewith  agrees,  22  Hen.  6,  21  b;  11  Hen.  4,  4&,  a,  b;  42  Edw.  3,  II, 
a.  And  aJtbongh  the  gnest  doth  not  deliver  bis  goods  to  the  innholder  to 
keep,  nor  acquaints  him  with  them,  yet  if  tbey  be  carried  away,  or  stolen, 
the  innkeeper  shall  be  charged,  and  therewith  agrees,  42  E!dw.  3,  11,  a. 
And  although  tbey  who  Bt«le  or  carried  away  the  goods  be  unknown,  yet 
the  innkeeper  shall  be  charged.  22  Hen.  6,  SS.  8  R.  2,  Hostler,  7. 
Vide  22  Hen,  6, 21.  But  if  the  guest's  servant,  or  be  who(ti)  comes  with 
him,  or  he  whom  he  desires  to  be  lodged  with  him,  steals  or  carries  away 
•  his  'gooda,  the  innkeeper  shall  not  be  charged ;  for  there  the  fault  ia  in  the 
gnest,  to  have  such  a  companion  or  servant;  and  the  words  of  the  writ 
are,  pro  dt/ectu  fioiptlalor'  ttu  terBienlium  tuorum.  Vide  22  Hen.  6,  21, 
h.  But  if  the  innkeeper  appoints  one  to  lodge  with  him,  he  shall  answer 
fix-  him,  as  it  there  appears.  The  innkeeper(u)  requires  his  guest  that  bo 
will  put  liis  goods  in  such  a  chamber,  under  lock  and  key,  and  then  he 
will  warrant  them,  otherwise  not ;  the  guest  lets  them  lie  in  an  outer 
coart,  where  they  are  taken  away,  the  innkeeper  shall  not(u?)  be  charged, 
for  the  fault  is  in  the  guest,  as  it  is  held,  10  Eliz.  Dyer,  266. 

5.  The  words  are,  ho^t^»u  damnum  non  evmiat :  these  words  are 
general,  and  yet  forasmuch  as  they  depend  on  the  precedent  wordS;  they 

(p)  1  Boll  8,  4.     4  Leon.  M.     2  BrownL  256. 

(j)  t  Boll.  8,  4.     4  LeoD.  96.     2  Brownl.  255. 

(0  Moor.  78,  pi.  SOT.    168,  pi  299.    2  BrowiiL  266. 

{■>)  Cro.  El.  286.  (c)  Moore,  168.  (»)  Tide  Salk.  19. 
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iriU  prodooe  two  effects,  viz. :  1.  TEie;  illoBtnte  the  fint  words.  2.  Tbey 
we  rsBtnuned  bj  them :  for  the  first  words  are,  eorum  bona  el  ea/ai'  infra 
Tiotpitia  ilia  anitentia  abtqve  Mvbtraetione  eutlodire,  &c,,  which  r^gcni 
voids*  {bona  et  cataUa)  hy  the  s&id  words,  iltx  gytod,  Ae.,  hogpUi-  ^  -I 
ht»  damtturn  non  evmiat,  although  thej  do  not  of  their  own  proper  naluie 
extend  to(3r)  charters  &nd  eridences  concerniog  freehold  or  inheritance, 
or(;)  obligations,  or  other  deeds  or  specialties,  being  things  in  action,  yet 
io  this  case  it  is  expounded  by  the  latter  words  to  extend  to  them  ;  for  by 
them,  great  damages  happen  to  the  guest ;  and  therefore,  if  one  brings  a 
bag  or  chest,  &e.,  of  evidences  into  the  inn,  or  ohEigations,  deeds,  or  other 
specialties,  and  by  default  of  the  innkeeper  they  are  taken  away,  the  inn- 
keeper  shall  answer  for  them,  and  the  wnt  shall  be  b<ma  et  cataHa  gene- 
rally; and  the  declaration  shall  be  special.  2.  These  words,  bona  et 
eatalia,  restrain  the  latter  words  to  extend  only  to  moveables;  and  there- 
fore, by  the  latter  words,  if  the  guest  be  beaten  in  the  inn,  the  innkeeper 
aball  not  answer  for  it;  for  the  injury  ought  to  be  done  to  hia  moveables, 
which  he  brings  with  bim  ;  and  by  the  words  of  the  writ,  the  innholdcr 
ought  to  keep  the  goods  and  chattels  of  his  guest,  and  pot  his  person;  and 
yet,  in  such  case  of  battery,  Aorpiti  damnum  evenil,  but  that  is  restrained 
by  the  former  words,  as  hath  been  said.  And  these  words  aforesaid,  o^ue 
mtbtraeticme  tue  omiuitme,  extend  to  all  moveable  goods,  although  of  them 
felony  osDDOt  be  committed ;  for  the  words  are  not  absque /elonica  captione, 
dec,  but  a6*9u«*uifrac(N>n«,  which  may  extend  to  any  moveables,  although 
of  themes)  felony  cannot  be  committ^,  as  of  charters,  evidences,  obliga- 
tioua,  deeds,  specialties,  &c. 

[If  a  horse  is  at  livery,  and  eats  more  than  he  is  worth,  an  action  lies 
■gainst  the  owner;  but  th^  horse  cannot  be  nsed  or  sold.  Moor,  876,  877 ; 
but  by  the  custom  of  London  and  Exeter,  the  horse  may  be  sold ;  but  see 
Fopham,  127,  Robinson  v.  Waller.  It  has  been  held  in  New  York,  11 
Barbour,  41,  that  an  innkeeper  has  no  lien  upon  a  horse  put  into  bis  stable 
and  fed  there,  unless  belonging  to  a  guest,  and  that  he  cannot  at  common 
law,  sell  even  a  gnest's  hcrse  fur  bis  keeping,  but  most  enforce  the  lien 
"by  an  action  in  the  nature  of  a  bill  in  chancery."  And  see  Miller  T. 
Marston,  3d  Maine,  151. 


This  is  the  leading  case  upon  the  subject  of  the  liability  of  innkeepers  in  re- 
spect of  their  guests'  property :  in  a  subsequent  case,  goods  belonging  to  a 
factor  were  lost  oat  of  a  private  room  in  the  inn,  chosen  by  the  factor  fur  the 
purpose  of  exhibiting  them  to  his  customers  for  sale,  the  use  of  which  was  granted 
to  him  by  the  innkeeper,  who,  at  the  same  time,  told  him  that  there  was  a  key, 
and  that  he  might  lock  the  door,  which  the  guest  however,  neglected  to  do, 
although  on  two  occasions,  while  he  was  occnpied  in  showing  part  of  the  goods 
to  a  customer,  a  stranger  had  put  his  bead  into  the  room.  The  judge,  Rich- 
Brda,  C.  B.,  told  the  jnry,  that  prirn^  facie  the  innkeeper  was  answerable  for 
the  goods  of  his  gneet  in  his  inn,  bat  that  the  gaeat  might,  by  his  own  conduct, 
discbarge  him  from  'responsibility,  and  left  it  to  them  to  say  whether  he  . 
bad  done  so  here:  the  jury  found  that  he  had:  and,  on  a  motion  for  a  ' 


;  ["611 

(x\  2  EoU.  58.     22  E.  4, 12,  «,  b.  (y)  Dj.  6,  pi.  2.     2  Boll.  68.     Telv.  6B. 

(2I S  Inat  109.     lOE.  4, 14,a.     Fiti.  Endiot  19.     Br.  Co  foil  156. 
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new  trial,  the  court  approved  of  tha  direction  of  the  learned  judge,  and  thought 
the  verdict  was  correct.  "The  law,"  said  Lord  EUenborough,  "obliges  the  ion- 
keeper  to  keep  the  goods  of  persons  coming  to  his  inn,  cauta  hotpiiandi,  safely, 
so  that,  in  the  language  of  the  writ,  pro  defedu  heipilatorU  hoipilUna  damjtta» 
noii  eveniat  ullo  modo But  there  ma;  no  doubt  be  circum- 
stances, as  where  the  guest,  hj  his  own  misconduct,  indnces  the  loss,  which  form 
an  exception  to  the  general  liability,  as  not  coming  within  the  words,  prodefeebi 
ho$pHatoria.  Now,  let  ns  consider,  1st,  whether  the  plaintiff  came  to  the  inn 
eavsa  kospitaTtdi;  and,  2d]y,  whether  by  his  conduct,  he  did  not  indnce  the  loss. 
It  does  not  appear  whether  he  had  a  sleeping  room,  but  I  think  we  may  presume 
he  had,  bnt  he  desires  a  private  room,  np  some  steps,  in  orderto  show  his  goods. 
Now,  an  innkeeper  is  not  bound  by  law  to  find  show-roomB  for  his  gnests,  bnt 
only  convenient  lodging-rooms  and  lodging.  As  to  what  ia  laid  down  in  Calye's 
Case,  rcBpecting  the  delivery  of  the  key  to  the  gnest,  it  plainly  relates  only  to 
the  chamber-door  in  which  he  is  lodged ;  and  I  agree,  that  if  an  innkeeper  gives 
the  key  of  the  chamber  to  his  gnest,  this  will  not  dispense  with  bis  own  care,  or 
discharge  him  from  his  general  responsibility  as  innkeeper.  .  .  .  The 
cases,"  continnes  hia  lordship,  "  show  that  the  mle  is  not  so  inveterate  against 
the  innkeeper,  but  that  the  gaest  ma;  exonerate  him  by  his  fanlt,  as  if  the 
goods  are  carried  aviay  h;  the  guest's  servant,  or  the  companion  whom  he  brings 
with  him,  for  so  it  is  laid  down  in  Calye's  Case.  Now,  what  is  the  conduct  of 
the  plaintiffin  this  case?  The  innkeeper  not  being  bound  to  find  him  more 
than  lodging,  and  a  convenient  room  for  refreshment,  this  does  not  satisfy  his 
object,  but  be  inquires  for  a  third  room,  for  the  purpose  of  expoaing  in  it  hii 
wares  to  view,  and  introducing  a  nnmber  of  perBons,  over  whom  the  innkeeper 
can  have  no  check  or  control,  and  thns,  for  a  purpose  wholly  alien  from  the  or- 
dinary purpose  of  an  inn,  which  is  ad  hoapttandot  homiTtes.  Therefore,  the  care 
of  these  goods  hardly  falls  within  the  limits  of  the  defendant's  doty  as  inn- 
keeper. Besides,  after  the  circumstances  relating  to  the  stranger,  took  place, 
which  might  well  have  awakened  the  plaintiff's  snspicion,  it  became  his  duty,  in 
tchaletxr  room  ht  might  be,  to  use  at  least  ordinary  diligence :  and  particularly 
BO,  as  he  was  occupying  the  chamber  for  a  special  parpose ;  for  though,  in  gene- 
ral, a  traveller  who  reioris  to  an  inn  may  rat  on  the  protection  tckich  the  late  eaalt 
orotind  hint,  yet,  if  ciratmaiancei  of  mxpicion  arise,  h^  miut  exerciae  ordtTiary 
care.  It  seems  to  me  that  the  room  was  not  merely  entmated  to  the  plaintiff 
in  the  ordinary  character  of  a  guest  freqneoting  the  inn,  but  that  he  must  be 
nnderBtood  as  having  taken  a  special  charge  of  it,  and  that  he  was  boand  to 
exercise  ordinary  care  in  the  safe  keeping  of  his  goods,  and  it  is  owing  to  his 
neglect,  and  not  to  the  fault  of  the  innkeeper,  that  the  accident  happened ;  and 
this  was  a  question  proper  to  leave  to  the  jniy."  Bnrgess  v.  Clements,  4  H.  A: 
S.  306,  accord.  Famworth  v.  Packwood,  1  Stark.  249.  [So,  where  the  defend- 
ant's ostler  placed  the  plaintiff's  horse  in  a  stable  with  another  horse  that  kicked 
him,  and  the  defendant,  to  rebut  the  presumption  of  negligeoce,  gave  evidenc* 
to  show  that  the  horse  had  been  properly  taken  care  of;  the  judge,  Cresswell, 
J.,  told  the  jnry  that  the  defendant  was  liable,  if  he  or  his  servants  had  been 
guilty  of  direct  injury  or  of  negligence,  otherwise  not ;  the  jury  found  for  the 
defendant;  and  the  court,  (though  they  held  that  evidence  of  any  damage  or 
loBS  of  the  goods  of  a  guest,  primfl  facie,  raises  a  presumption  of  negligence  in 
the  innkeeper,)  considered  the  direction  proper.  Dawson  v.  Chamney,  6  Q. 
B.  164.]  But  in  another  case,  where  a  traveller  went  to  an  inn  with  several 
packages,  one  of  which  was,  by  his  desire,  taken  into  the  commercial  room,  into 
which  he  was  shown,  and  the  others  into  his  bed-itiom,  which,  according  to  the 
nsnal  practice  of  that  ion,  was  the  place  to  which  goods  were  token,  uuleas 
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(uden  were  given  to  the  contnuy,  knd  the  package  taken  into  the  commercial 
room  was  stolen,  the  inDkeeper  was  held  reapoDSible,  and  Holroyd,  J.,  distin- 
guished the  case  from  Burgess  t.  Clements,  by  saying,  that  there  the  plaintiff 
asked  to  have  &  room,  which  he  used  for  the  purposes  of  tr&de,  not  merely  as  a 
gnat  in  the  inn.    Bichmoad  v.  Smith,  6  B.  £  C.  9.    So  in  Rent  t.  Shackord,  2 

B.  t  Ad.  803,  tlie  plaintiff  and  his  wife,  with  Miss  S.,  arrived  at  the  defendant's 
inn,  and  took  a  sitting-room  and  twobed-rooms,  so  situated,  that  the  door  of  the 
sitting-room  being  open,  a  person  could  see  the  entrances  into  both  bed-rooms. 
On  the  following  da;  the  plaintiff's  wife  went  into  the  bed-room,  and  laid  OD  the 
bed  a  reticnle,  which  contained  money,  and  returned  into  the  sitting-room, 
'leaTiog  the  door  between  that  and  the  bed-room,  open.  Abont  five 
■linntes  afterwards  she  sent  Miss  S.  for  the  reticule,  which  was  not  to  <■  ' 
be  found.  The  innkeeper  was  held  responsible  for  it,  and  it  was  held  that  there 
vas  no  distinction  between  money  and  goods,  as  to  the  liability  of  innkeepers. 
So  when  the  plaintiff  drove  his  gig  to  the  defendant's  inn  on  Bewdley  fair  day, 
■od  asked  whether  there  was  room  for  the  horse,  the  ostler  of  the  defendant 
took  the  hone  ont  of  the  gig,  and  pot  him  into  a  stable,  and  the  plaintiff  car- 
ried his  coat  and  whip  from  the  gig  into  the  house,  and  took  some  refreshment 
there,  the  ostler  placed  the  gig  outside  of  the  inn-yard,  in  a  part  of  the  opeD 
street  in  which  the  defendant  was  in  the  habit  of  placing  the  carriages  of  his 
guests  on  fair-days.  The  gig  was  stolen  thence:  and  the  court  heU  the  inn- 
keeper responsible,  for  it  did  not  appear  that  the  defendant  put  the  gig  in  the 
Street  at  the  request  or  instance  of  the  plaintiff ;  the  place  was,  therefore,  a  part 
of  the  inn,  for  the  defendant,  by  his  conduct,  treated  it  as  such.  If  be  wished 
to  protect  himself,  he  should  have  told  the  plaintiff  that  he  had  no  room  in  his 
yard,  and  that  he  would  pnt  the  gig  in  the  street,  but  could  not  be  answerable 
for  it    Jones  v.  Tyler,  11  Ad.  &  £11.  522. 

It  is  not  necessary,  in  order  that  a  man  may  be  a  guesl,  so  as  to  fix  the  inn- 
keeper with  this  sort  of  liability,  that  he  should  have  come  for  more  than  a  tem- 
porary refreshment.  Bennett  v.  Mellor,  5  T.  R.  273  ;  and  in  York  v.  Grind- 
stone, 1  SaL  3B8,  2  Lord  Baym.  860,  three  Judges  held  against  Lord  Holt's 
opinion,  that  if  a  traveller  leave  his  horse  at  an  inn,  and  lodges  elsewhere,  he  is, 
ibr  the  purpose  of  this  rule,  to  be  deemed  a  guest ;  "because,"  said  they,  "  it 
must  be  fed,  by  which  the  innkeeper  hath  gain ;  otherwise,  if  he  had  left  a  dead 
thing."  Bot  it  is  clear,  that  if  the  innkeeper  receive  goods  as  a  bailee,  and  not 
M  an  innkeeper,  they  do  not  fall  within  it.  Hyde  v.  Mersey  and  Trent  Navi- 
gation Company,  5  T.  B.  369;  Jelly  V.  Clarke,  Cro.  Jac.  188;  Bac.  Abr.'Inns, 

C.  5;  WiUiams  v.  Oesse,  2  Bingh.  N.  C.  849.  (See  Smith  v.  Bearlove,  6  C. 
B.  132.)  The  length  of  time  for  which  the  guest  has  resided,  seems  not  to 
affect  his  right  aa  anch,  provided  he  live  there  in  the  transitory  condition  of  a 
goest.  Bnt  if  he  came  on  a  special  contract  to  board  and  lodge  there,  the  law 
does  not  consider  him  a  guest,  bat  a  boarder.  Bac.  Abr.  Inns,  C.  5 ;  Fark- 
korst  v.  Foster,  Sal.  388. 

The  definition  of  an  inn  is,  "a  home  where  the  Iraoell^itfiimithedwiiAeverp- 
tkmg  he  hat  oeauioa/or  while  on  hit  vay."  Thompson  v.  Lacy,  3  B.  &  A.  283. 
See  Bac.  Abr.  Inns,  B.;  but  a  mere  coffee-house  is  not  on  inn,  at  least,  not 
niibin  the  meaning  of  a  fire  policy.    Doe  v.  Laming,  4  Camp.  77. 

[As  to  the  duties  of  innkeepers  in  receiving  gnests,  kc,  see  Fell  v.  Enight,  8 
H.  k  W.  269  ;  B.  v.  Ivens,  7  0.  &  P.  213 ;  Hawthorn  v.  Hammond,  I  Cor.  k 
Kir.4M.] 

For  referencea  to  the  Amerioan  deoinons  on  the  snbject  of  the  lUbilitj 
of  Inn-keepers,  see  the  note  to  Cooas  v.  Bxbnasd,  infra. 
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[♦53]  *CROGATE'S    CASE. 


MICH.— 6  JACOBI  1, 
[biporud,  8  coEi,  66.] 

BaplleUke  D*  InJiuU  vIwb  ■Uowibl*. 

Edward  Grooatb  brought  an  Action  of  treapasa  agdnst  Robert  Mbttb, 
for  driving  bis  cattle  in  Town-BArningham  in  Norfolk,  &o.{a'\  Tbe  defend- 
aat  plead^,  that  a  honse  and  two  acres  in  B&ssiiigham  in  tno  said  county, 
were  parcel  of  the  manor  of  Thnrgarton  in  the  same  county,  and  demised 
and  demisable,  &o.  by  copy,  &o.  in  fee  simple,  &c.  according  to  the  caetom 
of  the  manor,  of  which  manor  William  late  Bishop  of  Norwich  was  seised 
in  fee  in  the  right  of  his  bisbopriok,  and  prescribed  to  hare  common  of 
pasture  for  him  and  his  customary  tenants  of  the  said  bonse  and  two  acres 
of  land  in  mfOgnA  peci&  patturx  vocai  Basringham  common, ;»«  ommbu* 
averiii,  dhe.  omni  tempore  onnt,  and  tbe  said  Bishop  at  snch  a  court,  Sx. 
granted  the  said  house  and  two  acres  by  copy  to  one  William  Marys,  to  him 
and  his  heirs,  &c.  And  the  plaintiff  put  his  said  cattle  in  the  said  great 
piece  of  pasture,  wherefore  the  defendant,  as  serrant  to  the  said  William, 
aad  by  hb  commaadment,  mdliter  drore  the  ^id  cattle  out  of  tbe  said 
place,  where  the  sud  William  had  common  inprced^  vUlam  Town-Barning- 
ham,  adjoioing  to  tbe  said  common  of  Bassiagham,  &o.  Tbe  plaintiff 
replied,  de  injurid  mid  proprid  absque  tali  catud :  upon  which  the  defendant 
demurred  in  law.  And  it  was  objected  on  tbe  plaintiff's  part,  that  the  said 
replication  was  good  because  the  defendant  does  not  claim  any  interest,  bat 
justified  by  force  of  a  commandment  j  to  which  de  injurid  ta&  propria 
abtqae  tail  cau*Jt,  may  be  fitly  applied;  and  this  plea,  De  injuria  tud 
propria,  shall  refer  only  to  tbe  commandment,  and  to  no  other  part  of  tha 
P^, ...  plea,  and  they  cited*  the  books  in  10  H.  8.  8.  a.  b.  S.  a.  16  H.  7, 
I-  ^  -I  3.  a.  b.  &o.  3  H.  6. 85  a.  19  H.  6. 7.  a.  b.  ta.  But  it  was  adjudged, 
that  the  replication  was  insufficient.  And  in  this  case  divers  points  were 
resolved.  1.  That  abtqne  tali  cavtd,  doth  refer  to  the(&)  whole  plea,  and 
not  only  to  tbe  commandment,  for  all  maketb  but  one  oanse,  and  any  of 
them,  without  tbe  other,  is  no  plea  by  itself.  And  therefore  in(c)  falsa 
imprisonment,  if  the  defendant  justifies  by  a  capiat  to  the  sheriff,  and  s 
warrant  to  him,  there,  de  injurid  rudprcprid  generally  is  no  good  replica- 
lion,  for  then  the  matter  of  record  will  be  parcel  of  the  cause  (for  all  makes 
but  one  caused,  and  matter  of{d)  record  ought  not  to  be  put  in  issue  to  the 
common  people  bat  in  snob  case  he  may  reply,  de  injurid  mS  proprid,  and 

(a)DoctpI.lU  8a«28a1k.S28.  1  Ld.  Rbtid.  TOO.  12Mod.680.  Coin7D><  ^SS, 
m.  pL  254.  2  Lntw.  1847, 1850.  7  Vmar,  608.  2  SanniL  2BG.  S  Lav.  65  Hard.  0, 
and  M«  a  E.  4,  6,  a. 

(i)Cr.Jao,  609.  2L«oii.81.  28atrad.39e.  Doot.pl.114.  aBuIitr.2S6.  Cr 
Car.  188.  r 

MDootpl.  14.    2Leoii.81.    2E.4,e.b. 

(d)  4  Co.  71,  b.  e  Co.  29,  a.  Co.  Litt.  260,  a. 
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tnverse  the  wftmnt,  nhicb  is  inatt«rin  faot.((7)  But  npon  aaoh  JDstificatioD 
by  foroe  of  any  proceeding  in  the  Admiral  Court,  handled  or  county,  Sm., 
or  any  other  which  is  not  a  court  of  record,  there  de  tn/uriA  tud  propriA 
generally  is  good,  for  all  is  matter  of  &ct,  and  all  makes  but  one  cause. 
And  by  theae  diSerencea  you  will  agree  your  books  in  2  H.  7.  3  b.  5  H. 

7.  6.  a.  b.    16  H.  7.  3.  a.    21  H.  7-  22.  a.  (83).   19  H.  6.  7.  a  b.   41  E. 

8.  29.  b.  17  E.  3.  44.  18  E.  8.  10.  b.  2  E.  4.  6.  b.  12  E.  4. 10.  b. 
14  H.  6.  16.     21  H.  6.  5,  a.  b.     13  R.  2.     Issue  163. 

2.  It  was  resolved,  that  when  the  defendant  in  his  own  right,  or  as  a 
aerrant  to  another,  claims  Bny(«)  interest  in  the  land,  or  any  common,  or 
rent  going  out  of  the  land ;  or  any(/)  way  or  passage  upon  the  land,  &c., 
there  de  injitrid  «u£  propriS  generally  is  no  plea.(^)  But  if  the  defendant 
jostifies  as  servant,  there  de  injurid  xuS  proprid  in  some  of  the  said  cases, 
with  a  traverse  of  the  commandment,  that  being  made  material,  is  good ; 
and  BO  yon  will  agree  all  your  books,  kU.  14  H.  4.  32.  33  H.  6.  5.  44 
E.  3.  18.  2H.  6.  1.  lOH.  e.3.  9.  39  H.  6.  32.  9E.4.22.  16  E. 
4.4.  21E.4.6.  28  E.  3. 98.  28  H.  6.  9.  21  E.  8.  41.  22  Ass.  42. 
44  £.  8.  IS.  45  E.  3.  7.  24  £.  3.  72.  22  Ass.  85.  83  H.  6.  29.  42 
£.  3.  2.  For  the  general  plea  dt  injuriSt  md  proprid,  &e.,  is  properly 
when  the  defendaut's  plea  doth  consist  merely  upon  matter  of  (A)  excuse, 
knd  of  no  matter  of  iotereet  whatsoever;  e(  dicitur  d«  injuriA  tudproprid 
ific,  because  the  injury  properly  in  this  sense  is  to  the  person,  or  to(t)  the 
reputation,  as  battery  or  imprisonment*  to  the  person;  or  scandal  to  nce-i 
the  reputation  ;  there,  if  the  defendant  excuse  himself  upon  bis  owd  '■  ^ 
assaolt,  or  upon  hue  and  ciy  levied,  there,  properly(_;')  de  xnjvrid  lud 
proprid  generally  is  a  good  pl^,  for  there  the  defendant's  plea  consists  ouly 
upon  matter  of  excuse.  8.  It  was  resolved,  that(i)  when  by  the  defend- 
ant's plea  any  authority  or  power  is  mediately  or  immediately  derived  from 
the  plaintiff,  there,  althougb  no  interest  he  claimed,  the  plaintiff  ought  to 
answer  it,  and  shall  not  reply  generally  ^e  injurid  tudproprid.  The  same 
law  of  an(f)  authority  given  by  the  law;  as  to  view  waste,  &c.  Yide  12 
E.  4.  10.    9  Ed.  4  31.    20  Ed.  4.  4.    42.  Edw.  3.  2.     16  H.  7.  8. 

'  lisstly  it  was  resolved,  that  in  the  case  at  bar,  the  issue  would  be  full  of 
multiplicity  of  matter,  where  sn  issae  ought  to  be  full  and  single :  for 
parcel  of  the  manor,  demisable  by  copy,  grant  by  copy,  prescription  of 
commou,  &a.,  and  commandment,  would  be  all  parcel  of  the  issue.  And 
BO,  by  the  rule  of  the  whole  oourt,  judgment  was  given  aguust  the  plaintiff. 


"FaoH  the  time  of  Gn^te'e  case  down  to  the  present  day,  the  resolationg 
of  the  coort  made  Id  that  case  have  as  to  the  greater  part  been  considered 
law."  PerTindal,O.J.,  Bardousv.  Selby,  3Tyrwb.435.  Bee  White  v.  Stnbbs, 
2  Wins.  SaDDd.  293,  b.  and  the  not«H ;  Cockerel  v.  AnDstrong,  B.  N.  P.  93, 
Willea,  99j  Jones  v.  Kitchin,  1  B.  &  P.  16 ;  Langford  v.  Waghorn,  7  Price, 
6T0;  Cooper  v.  Monke,  WiUes,  62;  BeU  v.  Wardell,  WiHes,  202;  Hooker  v 
Nye,  4  Tyrwb.  717.    See  also  the  notes  to  Craft  v.  Bohe,  1  Wms.  Sannd.  244, 

(iflDootpLIU. 

N)I)oot.pI.  114.    CT.Elii.639,  640.    Cr.Jao.2S6.    Telv.  167.  1  Brownl.  215. 


(/)  Cr.  Jae.  &&9.  Ig)  Doot.  pi.  114,  g.  (A)  Doot.  pL  116. 

(i)  Doet.  pi.  116.    Cr.Elia.607.  (j)  Doot  pi.  "' 

(k)  Doot.  pL  llfi.    Cro.  Car.  164.  (f)  Doet.  pi.  1 
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c. ;  Com.  Dig.  Pleader,  F.  16 ;  3  M.  29.  It  is  QnoecesBai^  to  do  more  here 
thttD  refer  to  the  above  cases,  becaose  they  are  fully  caDTsased  ani  explained, 
and  the  natnre  and  applicability  of  this  replication  settled,  is  the  cases  of  Selby 
T.  BardoDB,  3  Baniewall  &  Adolpbns,  1 ;  affirmed  in  error,  8  Tynrh.  431 ;  Pigot 
V.  Kemp,  3  Tyrwh.  128,  and  Hooker  v.  Nye,  4  Tyrwh.  777.  In  Selby  v.  Bar- 
dons,  the  declaration  nas  in  repleTin  for  goods  and  chattels.  Aeovrry,  that  the 
plaintiff  was  an  inhabitant  of  that  part  of  St.  Andrew's,  Holborn,  which  is  abore 
the  bare,  and  occnpiara  of  a  tenement  in  the  pariah  of  St.  Geor^  the  Hartyr; 
that  a  rate  was  duly  made  and  published  for  those  districts,  in  which  the  plain- 
tiff was  rated  at  7^.,  of  which  the  defendant,  who  was  collector,  gave  him  notice, 
and  demanded  payment,  which  being  refused,  he  summoned  him  before  two  jus- 
tices, where  he  appeared,  bat  showing  no  cause  for  his  refusal,  the  justices  made 
their  warrant  to  defendant  to  distrain,  nnder  which  he  and  the  other  defendant, 
as  his  bailiff,  took  the  goods  and  cbattele  in  the  declaration  mentioned  as  a 
distress.  Pita  m  Bar,  de  iry'uriil  md  prtypriA  absque  tali  eaiua,  and  to  this  a 
demurrer.  There  were  other  pleas  in  bar  to  the  same  effect,  and  demurred  to. 
Upon  argument  the  plea  was  held  good.  Patteson,  J.,  remarked,  that,  if  bad, 
it  mast  be  so  either  because  the  avowry  claimed  some  interest,  or  because  the 
defendant  justified  under  antbority  in  law  within  third  resolution  in  Crogate's 
cose,  or  for  multiplicity. 

"  In  the  first  place,"  said  his  lordship,  "  as  to  any  claim  of  interest,  it  is  plain 
that  the  avowries  claim  no  interest  whatever  in  land,  the  sort  of  interest  to 
r*',tn  *"'"*^''  ^''^  second  resolution  is  in  vordt  confined.  But  supposing  any 
*-  '  interest  in  goods  were  within  the  spirit  of  that  resolution,  still  I  appre- 
hend that  it  most  be  on  interest  existing  antecedent  to  the  seizare  complained 
of,  and  not  one  which  arises  merely  out  of  that  seizure,  otherwise  this  plea  never 
could  be  good  in  rejJevin,  when  a  return  of  goods  is  claimed,  and  of  coarse  an 

interest  in  them  is  asserted As,  therefore,  the  avowries  in  this  case  show 

no  interest  in  lands  or  in  the  goods  seised  except  that  which  arises  from  claim- 
ing a  return';  and  as  I  find  no  authority  for  saying  that  such  clum  of  return  is 
an  interest  within  the  second  resolution  in  Crogate's  case ;  it  seems  to  me  that 
the  avowries  show  matter  of  excuse  only,  and  that  as  to  this  ground  of  objec- 
tion, the  geneml  pleas  in  bar  of  de  injuria  are  good. 

"  In  the  next  place — Are  the  general  pleas  bad,  on  acconnt  of  any  anthoritj 
in  law  shown  by  the  avowries  T 

"  It  is  certainly  stated  in  the  third  resolntton  in  Crogate's  cose,  that  the 
replication  de  injuria  is  bad  where  the  plea  justifies  nnder  an  authority  in  law : 
but  this,  if  taken  in  the  full  extent  of  the  term  used,  is  quite  inconsistent  with 
part  of  the  first  resolution  which  states,  that  where  the  plea  justifies  nnder  the 
proceedings  of  a  conrt  not  of  record,  the  general  replication  may  be  nsed,  or 
where  it  justifies  under  a  capias  and  warrant  of  sheriff,  all  may  be  traversed 
except  the  capias,  which  cannot,  because  it  is  matter  of  record,  and  cannot  be 
tried  by  a  jury.  Now  the  proceedings  of  a  court  of  record,  and  the  warrant 
of  a  sheriff  and  seizure  nnder  it,  ore  surely  as  complete  authorities  in  law  as 
any  authority  disclosed  by  the  present  avowries ;  [see  Bowler  v.  Nicholson,  12 
A.  A  E.  354,  where  Fatteson,  J.,  intimated,  that  the  authori^  in  law  must  be 
mediately  or  immediately  derived  iiom  the  plainti^  as,  for  instance,  resulting 
from  the  relation  of  landlord  and  tenant  or  the  like].  With  respect  to  the  pro> 
ceedinge  of  a  court  not  of  record  a  qusre  is  made,  in  Lane  v.  Robinson,  whether 
a  replication  de  injuria  would  be  good ;  bat  the  point  did  not  arise  in  the  case, 
and  the  year  books  referred  to  in  Crogate's  case  warrant  the  conclusion  that  it 
wonld.  In  Bro.  Ab.  tit.  De  ion  tort  Danesrte,  there  are  instances  of  this  repli- 
cation to  a  plea  justi^ing  by  anthoritj  of  law.    There  is  also  the  case  roferred 
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to  io  the  o^pnneDt  at  the  bu  of  Ofaairceiy  t.  Win  and  others,  12  Uod.  102,  in 
which  it  is  laid  down  bj  Lord  Holt  that  d«  injuria  ia  a  good  replication  in  many 
cases,  where  the  plea  jostifiea  under  an  anthority  in  law.  I  do  not  therefore 
think  that  the  present  pleas  are  objectionable  on  that  gronnd. 

"In  the  last  place — Are  the  pleas  bad  on  account  of  the  issne  tendered  by 
them  being  moltifarioDg  t 

"  If  this  were  res  Integra,  I  should  have  do  hesitation  in  holding  that  they 
were  bad;  and  it  cannot,  I  think,  be  denied  that  the  present  jbsdob  are  as  fnll 
of  moltiplicity  as  that  in  Crogate's  case,  and  to  which  the  fourth  resolntion 
there  applied.     Bat  I  am  unable  ta  find  any  instance  in  which  this  general 

leplicatiOD  has  been  held  bad  on  that  groand The  coses  of  Sobin- 

aoo  V.  Ealey,  1  Burr.  316,  and  O'Brian  v.  Saxon.  2  B.  ft  G.  908,  aie  anthorities 
to  show  that  it  cannot  be  objected  to  on  that  acconnt,  provided  the  sereral 
facta  so  pnt  in  iaane,  constitnto  one  cause  of  defence,  which,  as  it  seema  to  me, 
they  always  will,  where  the  plea  is  properly  pleaded,  however  nnmeroas  they 
may  be,  since,  if  they  constitnte  more  than  one  caase,  the  plea  will  be  donble. 
The  present  avowries  state  many  foots,  undoubtedly,  bnt  they  are  all  necessary 
to  the  defeoce,  and,  combined  together,  they  show  bnt  one  cause  of  defence, 
namely,  that  the  plaintiff's  goods  were  rightfully  taken  under  a  distress  for  poor 
rates ;  and  if  the  general  replication  be  held  bad  in  this  case,  I  am  at  a  loss  to 
Ree  in  what  case  soch  a  replication  can  be  held  good  where  it  puts  more  than 
one  fact  in  issue.  I  am  compelled,  therefore,  however  reluctantly,  to  come  to 
the  conclusion  that  the  pleas  in  bar  are  good."  See  abo  the  judgment  of  L. 
C.  J.  Tindal  in  the  court  above,  3  Tyrwh.  431.    1  O.  ft  M.  600,  S.  O. 

In  Pigott  V.  Kemp,  3  Tyrwh.  128, 1  C.  ft  M.  157,  S.  C,  in  trespass  for  assault 
•ml  battery,  the  plea  alleged  that  J.  K  and  S.  B.  were  possessed  of  a  dwelling- 
bouae  and  close,  and  being  so  possessed,  the  plaintiff  was  wrongfully  there 
making  a  noise,  ftc,  and  that  the  defendants,  as  the  servants  of  J.  E.  and  S. 
B.,  and  by  their  command,  requested  him  to  depart,  which  he  refused,  whereupon 
the  defeodonts,  as  such  servants,  'gently  laid  their  hands  upon  him,  ftc,  r,-.-, 
nnd  because  ha  was  armed  with  pistols,  and  assaulted  them,  tbey,  as  such  '■  ^ 
■ervants,  necessarily  a  little  laid  hold  of  him  and  hurt  him.  Qua  *tmt  eadem, 
kc.  Beplication,  dt  i-njuria  nut  propria  ab»gue  tali  catua.  Upon  demurrer,  it 
WW  contended  with  great  learning  by  Hr.  Byles,  on  the  part  of  the  defendant, 
that  the  anthoiitiea  showed  that  command  derived  from  another  could  not  be 
fcraversed  in  this  form  of  replication.  However,  the  court  expressed  so  strong 
no  opinion  that  the  rule  which  forbids  the  traverse  of  an  authority  in  this  form, 
related  only  to  anthoritieB  derived  mediately  or  immediately  from  the  plaintiff 
Ikimself^  that  the  learned  counsel  elected  to  amend. 

Upon  the  whole,  the  exceptions  subject  to  which  the  general  replication  is 
ndmisaible,  may  be  reduced  to  the  following  fonr ; — 

1.  When  matter  of  record  is  parcel  of  the  issue ;  and  that  for  the  obvions 
reason,  that  if  it  were  permitted,  it  would  lead  to  a  wrong  mode  of  trial. 

2.  When  the  defendant  derives  any  authority  mediately  or  immediately  from 
the  plaintiff.  [For  instance,  in  trespoas  quare  claosum  fregit,  a  plea  justifying 
by  reason  of  a  clause  in  the  defendant's  lease,  anthoriaing  the  landlord  or  incom- 
ing tenant  to  enter  for  certain  purposes,  is  not  properly  met  by  the  replication 
de  injuria.  Milner  v.  Jordan,  6  Q.  B.  616.  This  exception  also  inclndes  the 
case  of  an  authority  given  by  the  law,  but  derivable  from  the  plaintiff's  acL 
Tkaa  in  treeposa,  to  a  plea  justifying  by  reason  of  a  fraudulent  removal  of  goods 
to  avoid  a  distress  for  rent,  de  iqjaria,  is  not  a  good  replication.  Bowler  r. 
Nicholson,  12  A.  ft  E.  341.  But  a  right  to  drive  plaintiff's  cattle  pursuant  to 
n  eustcHn,  though  rendered  necessary  to  be  exercised  by  the  plaintiff's  having 
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wrongfnllj  Bnrcliftrged  k  common,  is  nofan  authority  derived  mediately  or  in- 
n)ediat«l;  from  the  pUbtiff  within  the  rale.    Mortimer  r.  Uoore,  8  Q.  B.  294.] 

3.  When  the  defeodont,  in  his  own  right,  or  aa  servant  to  another,  dums  any 
interest :  for  de  iojaria,  says  Lord  Coke,  is  pioperiy  when  the  d^endant's  plea 
doth  coDBiEt  merely  npon  matter  of  ezcnse,  and  of  no  matt«r  of  iniereet  what- 
ever. "By  thiB,"  Bays  Mr.  Jnatice  Farke,  in  Selby  v.  Bardons,  "I  nnderstAod 
him  to  mean,  an  interest  in  the  realty,  (see  Yivian  v.  Jenkins,  3  A.  &  E.  T41,) 
or  an  interest  in,  or  title  to,  chattels,  averred  in  the  plea,  and  existing  prior  to, 
and  iDdepeadeotly  of,  the  act  complained  of,  which  interest  or  title  would  be  in 
isene  on  the  general  replication ;  and  I  take  the  principle  of  the  rule  to  be,  that 
SDch  alleged  interest  or  title  shall  be  specially  traversed,  and  not  involved  in  » 
general  issne."  [According  to  Edmunds  v.  Pinniger,  7  Q.  B.  B58,  this  mle 
does  not  extend  tu  every  case  where  any  interest  whatever  in  land,  even  a  seisin 
in  fee  is  alleged  in  any  one,  and  is  necessary  to  be  proved.  That  was  an  action 
of  trespass  quare  clausnm  fregit  The  defendant  jnstiGed  as  constable,  io  the 
execDtion  of  a  warrant  granted  by  magistrates  to  restore  possession  to  a  land- 
lord nnder  the  Small  Tenemeots'  Act,  1  &  2  Vict.  c.  74.  The  plea  averred  a 
seisin  in  fee  in  the  landlord,  the  tenancy  and  its  expiration,  an  application  to 
magistrates  nnder  the  Act,  the  warrant  and  its  execution.  It  did  not  aver  anj 
anthority  from  the  laadiord.  Replication  da  injaria.  The  court  held,  that  even 
aasoming  the  seisin  io  fee  of  the  landlord  to  be  a  material  averment,  and  pat  in 
issne  by  the  replication  de  injuria,  the  replication  was  yet  correct,  no  interest  in 
land  being  averred  in  the  defendant,  or  those  under  whom  he  justified.] 

4.  Where  the  plea  is  not  in  excuse  of  the  injury  contained  in  the  declaration, 
as,  for  instance,  if  it  were  a  plea  of  release,  or  of  accord  and  satisfaction,  or  in 
denial.  See  Crisp  v.  Qriffiths,  commented  on  in  the  latter  part  of  this  note, 
Whittaker  v.  Mason,  and  the  principal  case.  [See  Mortimer  v.  Uoore,  8  Q. 
B.  294  In  trespass  for  seizing  cattle,  a  plea  of  a  custom  to  drive  the  cattle 
on  a  certain  common  to  a  pound,  for  the  purpose  of  seizing  estrays,  and  ascer- 
taining sorchargea,  was  considered  in  excuse,  and  the  replication  Je  injuria, 
correct.  Also  in  Price  v.  Woodhouse,  16  M.  t  W,  I,  de  injuria  to  a  plea 
justifying  nnder  a  heriot  custom  was  held  good.] 

Hitherto,  our  observatiohs  on  this  traveree  have  been  confined  to  its  applica- 
bility in  actions  of  tort.  Bnt  the  niles  of  court  made  in  Hilary  Term,  1B34, 
nnder  the  power  given  to  the  judges  by  st.  3  A  4  W.  4,  c.  42,  have  very  much 
increased  the  importance  of  de  iiyuria,  by  rendering  it  often  desirable  to  apply 
it  to  actions  of  contract.  Before  the  above-mentioned  rules,  there  were  seldom 
any  special  pleas  in  actions  upon  contract,  on  account  of  the  comprehensive 
natnre  of  the  general  issues  uon  assumpsit  and  nil  debet.  As  soon,  however, 
M  the  extent  of  general  issues  were  confined,  and  special  pleas  began  to  he  of 
every  day  occurrence  in  assumpsit,  it  became  desirable,  that  the  plaintiff,  who 
has  but  one  replication,  should  be  enabled  to  put  in  issue  several  of  the  nnme- 
rouB  allegations  which  the  special  pleas  were  fonnd  to  contoif;  otherwise  he 
WOnld  have  tabonred  noder  the  hardship  of  being  frequently  compelled  to  admit 
the  greater  part  of  an  entirely  false  story.  It  became  therefore,  important  to 
ascertain  whether  de  iT^juria  could  not  be  replied  in  cases  of  this  description 
and  the  qneslion  of  its  applicability  frequently  came  before  the  courts.  Thus, 
in  Crisp  V.  Griffiths,  3  Dowl.  752,  a  Tyrwh.  619,  2  C.  M.  &  R.  159,  8.  0.,  to 
debt  on  a  promissory  note  Ear  121.  by  the  payee  against  the  maker,  the  de- 
fendant pleaded  that,  after  the  making  of  the  note,  the  plaintifT  drew  a  bill  for 
2SI.  on  the  defendant,  who  accepted  it,  and  the  plaintiff  took  it  on  account  of 
the  promissory  note,  and  aRenvards  indorsed  it  to  a  third  person,  who  was  still 
MitiUed  to  sne  thereon.    Replication,  de  injuria,  and  demurrer.    The  court 
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aeemed  stronglj  of  opinion,  that  the  plea  and  replication  were  both  bad,  and 
ofiered  the  parties  leave  to  amend,  irhich  iros  accepted ;  the  Lord  Chief  Baron 
reioarking  on  this  case,  in  Isaac  v.  Parmr,  1  M,  A  W.  68,  pnta  the  opinion  of 
the  court  aa  to  the  badness  of  the  replication,  on  the  ground,  that  the  plea  was 
not  in  exevK  for  the  breach  of  promise,  but  of  sHtlBfaction  for  it.  Noel  t.  Rich, 
4  I>ow1.  238,  5  TfTwh.  632,  2  C.  M.  ft  B.  365,  S.  C,  was  assumpsit  on  a  bill  b^ 
the  indorsee  againat  the  drawer,  who  was  stated  to  have  indorsed  to  Newton, 
who  indorsed  to  Lewis,  who  indorsed  to  plaintiff.  Plea,  that  the  defendant'! 
indorsement  was  in  blank,  that  the  defendant  delivered  the  bill,  not  to  Newton, 
bot  to  Lewis  Levy,  to  be  *disconnted  for  the  defendant's  own  beneSt;  t«eg-| 
that  Lewis  Levy,  in  violation  of  good  faith,  gave  it  to  Lawrence  Levy, 
on  other  terms  and  withont  disconnting  it ;  and  that  Newton,  Lewis,  and  the 
plaintiff,  before  and  at  the  times  when  it  was  respectively  indorsed  to  them, 
had  notice  of  the  premises;  replication,  de  injuria.  The  court  held  the  plea 
bad,  for  not  averring  that  the  defendant  never  received  any  consideration  for 
the  bill.  They  also  held  the  replication  good  in  substance,  but  said,  that 
whether  it  was  right  in  point  of  form,  was  a  different  question.  However,  in 
Griffin  V,  Yates,  2  Bing,  N.  C.  579,  i  Dowl.  647,  an  opinion  was  expressed  by 
the  Conrt  of  Common  Pleas  on  the  point  of  form.  The  declaration,  which  was 
in  assumpsit,  stated  that  W.  Lambert  drew  on  the  defendant,  who  accepted, 
and  that  W.  L.  then. indorsed  to  plaintiff,  who  now  sued  the  defendant  as 
acceptor.  Flea,  that  the  defendant  accepted  for  the  accommodation  of  the 
•aid  W.  Lambert;  that  no  consideration  was  ever  given  for  the  acceptance; 
and  that  W.  Lambert  indorsed  it,  after  it  became  doe,  for  the  accommodation 
of  the  plaintiff,  and  without  consideration  for  his  indorsement.  Replication, 
that  the  defendant  did  not  accept  the  said  bill  for  the  accommodation  of  W. 
Lambert,  and  withont  any  consideration  being  given  for  the  acceptance ;  and 
that  W.  Lambert  did  not  indorse  it,  after  it  became  due,  for  the  plaintiff's 
accommodation,  without  any  consideration  for  his  indorsement.  Demurrer, 
sasigTiing  special  cause,  viz.,  dnplicity  and  multifariousness.  After  argument, 
curia  adeitari  vuU.  On  another  day,  Tiudal,  G.  J.,  after  stating  the  pleadings, 
said,  "  We  thought,  at  the  time  of  the  argument,  that  there  might  be  some  way 
of  putting  in  issue  by  the  replication  all  the  facts  alleged  in  the  plea,  and  we 
now  find  that  this  has  been  decided  by  the  Court  of  Exchequer.  But  as  it  has 
been  hitherto  doubted,  whether  this  contd  properly  be  dona,  under  the  new 
rvles,  by  a  replication  of  tie  ij^uria,  the  plaintiff  may  have  leave  to  amend." 

Slephen,  Seij.  The  result  is,  that  de  injuria  may  be  replied  in  assumpsit. 
[As  to  debt,  see  Oowper  v.  (Jarbett,  13  M.  t  W.  33.] 
Jlndal,  C.  J.  It  may,  where  the  plea  consists  of  matter  of  escuse. 
Bonait^et,  3.  That  is,  subject  to  the  same  rules  as  in  Crogate's  case. 
This  last  observation  of  Mr.  J.  Bosanqnet,  is  exemplified  by  the  case  of  9olly 
V.  Neish,  4  DowL  248,  4  Tyr.  625,  2  0.  M.  *  R.  356.  The  declaration  was  for 
money  had  and  received.  Plea,  That  the  money  was  the  proceeds  of  goods 
consigoed  to  the  defendant  for  sale  by  P.  and  C,  as  their  own  goods  and  chat- 
tels, with  the  knowledge  and  conseat  of  plaintiff,  (but  which  were  in  fact  the 
goods  and  chattels  of  P.  and  0.,  and  of  the  plaintiff,  jointly,)  on  the  terms  of 
the  said  goods  and  chattels  being  a  security  for  any  money  the  defendant  m^ht 
advance  to  Ifesars.  F.  and  G.,  with  a  power  of  sale  ;  and  that  the  defendant, 
believing  the  goods  to  belong  to  F.  and  0.,  and  nOt  knovnng  the  plaintiff  to  be 
interested  therein,  advanced  6,0001.  on  the  security  of  the  goods,  to  P.  and  C  ; 
and  afterwards  sold  them,  in  pursuance  of  the  power  of  sale ;  and  received  the 
money  mentioned  in  the  dedaration  for  them ;  against  which,  the  defendant 
averred,  he  was  wiUiiig  to  set  off  the  money  still  due  to  him  on  account  of 
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advaiices,  wUcli  exceeded  the  money  mentioned  in  tbe  declar&tioii.  neplica* 
tion,  de  iDJaria,  with  a  new  BsaigDmeot.  DemQirer.  The  conrt  thoaght  the 
replication  bad,  because  tbe  plea  did  not  contain  matter  of  excutt,  but  facts 
amonnting  to  an  arganientative  denial  of  the  promise;  so  that  the  replication, 
which  assamed  that  a  breach  of  promiee  had  taken  place,  bnt  stated  it  to  hare 
taken  place  wilhrmt  the  cause  alleged  by  the  defendant,  was  not  a  tnTerse  of 
tbe  plea,  which  stated  no  cause  of  the  breach,  but  denied  the  promise,  and  of 
Goane  the  breach,  altogether.  The  replication,  therefore,  neither  traversed 
the  plea  nor  confessed  it.  "  Secondly,"  said  Lord  Abinger,  delivering  the  judg- 
ment of  the  conrt,  "  it  wonld  be  bad  if  the  principles  of  pleading  in  trespass  as 
contuned  in  Crogate's  case,  and  other  authorities,  are  applied  to  an  action  of 
assumpsit :  for  the  defendant  elaiuu  an  xntarest  in  the  money,  and  he  claims  a 
right  to  retain  it  by  and  in  consequence  of  an  authority  given  by  the  plaintiff',  in 
either  of  which  cases  tbe  general  replication  is  not  allowed."  In  Jones  r. 
Senior,  4  M.  &  W.  123,  the  replication  de  injuria  was  held  bad,  where  the  plea 
was  not  by  way  of  ezcase,  bat  of  discharge.  [Horttey  t.  Hanton,  5  Q.  B.  24T ; 
Barnes  v.  Price,  1  C.  B.  314,  ace.  And  where  the  plaa  is  one  of  set-off,  or  in 
the  nature  of  eet-off,  the  replication  is  equally  inadmissible  as  where  the  plea 
is  one  of  discba^e  by  satisraction  or  release.  Cleworth  v.  Fickford,  7  M.  A 
W.  314 ;  Pnrchell  v.  Salter  (in  error),  1  (J.  B.  197.]  In  Whitteker  v.  Mason, 
r*591  ^  Bi^S^-  ^-  ^-  ^^^'  ^  teplication  de  iiyuria  to  a  plea  to  a  "declaration  in 
^  '  assumpsit,  was  held  bad,  because  tbe  plea  was  not  in  excuse  for  not  per- 
forming the  contract  stated  in  the  declaration,  bvt  amounted  lo  a  denial  (Kerenf, 
S.  P.  Elwell  V.  G.  J.  Railway,  6  M.  A  W.  669 ;  fCleworth  v.  Pickford,  7  M.  * 
W.  314 ;  see  Bchild  t.  Eilpin,  6  M..  &  W.  672,  where  tbe  plea  showed  that  a 
third  person  was  the  holder  of  the  bill  sued  on;  Felley  v.  Rose,  12  M.  &  W. 
435;  Fisher  v.  Wood,  1  Dowl.  &  L.  95,  stated  post  59  c]  Parker  v.  Riley,  3 
Mee.  &  Welsh.  230,  6  Dowl.  379;  in  that  case  the  conrt  hinted  that  dx  injuria 
would  probably  be  inadmissible,  where  tbe  plea  showed  tbe  contract  to  be  void 
ab  initio  for  illegality.  Vide  tamen  Cartis  t.  H.  of  Headford,  6  Dowl.  502,  [in 
which  Coleridge,  J.,  held  de  injuria  to  be  a  good  replication  to  a  plea  of 
gaming:  a  decision  now  confirmed  by  Humphreys  v.  O'Connell,  T  M.  icW. 
370 ;  Scott  T.  Chappelow,  4  Man.  4  Gr.  336,  5  Sc.  N.  R.  14B ;  Cowper  v.  Gar. 
bett,  13  M.  k  W.  33,  which  establish  that  de  ivjuria  may  be  replied  to  a  plea 
of  illegality,  see  post  59  b.]  The  case  in  the  Excheqaer  alladed  to  by  Tinda), 
C.  J.,  in  which  de  injuria  was  decided  to  be  a  good  replication  in  assumpsit, 
was  Isaac  v.  Farrar,  since  reported,  1  M.  ft  W.  65.  Assumpsit  on  a  note 
indorsed  by  payee  to  R.  E.,  aod  by  him  to  plaintiff.  Flea,  that,  before  the 
making,  an  advertisement  was  inserted  in  tbe  newspapers,  offering  to  lend 
money  to  persons  of  responsibility,  in  conseqnence  of  which  the  defendant 
called  on  advertiser,  who  frandnlently  procured  from  him  the  note  in  question, 
under  pretence  of  getting  it  discounted  for  him ;  that  there  never  was  any  con- 
sideration between  any  of  the  parties,  and  that  they  were  all  privy  to  the  fraud. 
Rephcation,  de  fn^'uHo.  Demnrrer,  and  the  replication  was  held  good.  "This 
r*59al  '*'"'''"  ^^  *^*  Lord  Chief  *Baron,  delivering  the  Judgment  of  the 
conrt,  "though  most  commonly  used  in  actions  of  trespaxs,  or  trespass 
on  tbe  case  for  an  injury,  is  not  inappropriate  to  an  action  of  the  trespass  on 
case  for  a  breach  of  promise,  where  the  plea  admits  a  breach,  and  contains  only 
matter  of  excuse  for  committing  that  breach.  The  defendant's  breach  of  pro- 
mise may  be  considered  as  a  wrong  done,  and  the  matter  included  under  tbe 
general  traverse  absque  taii  causa  and  thereby  denied,  as  a  matter  of  excuse 
alleged  for  the  breach."  Accord.  Watson  v.  Wilkes,  5  A.  ft  E.  247,  where  a 
failure  of  consideration  averred  in  the  plea  was  held  to  be  well  answered  by  dt 
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iiffuria.  [In  actione  bj  indorsees  aguost  Mcepton  of  bills  of  exchange,  or 
makers  of  promiworj  notes,  tbe  replication  de  injuria  has  been  held  sufficient 
in  answer  to  pleas,  that  the  bill  had  been  presented  for  acceptance,  diahononred 
*and  protested,  that  plaintiff  took  the  bill  with  notice  of  that  fact,  and  that  the 
defendant  had  not  notice  of  non-acceptance,  Whitebead  t.  Walker,  9  M.  A  W. 
506 ;  that  the  bill  was  accepted  for  tbe  accommodation  of  the  drawer,  to  be 
deposited  with  R.  as  a  collateral  secaritj  for  a  debt  doe  from  the  drawer,  that 
tbe  drawer  before  matarity  paid  B.  part  of  the  debt,  and  tendered  the  rest 
which  B.  refnaed  to  accept,  and  that  B.  afterwards  indorsed  the  bill  to  the 
plaintiff,  in  order  that  he  conspiring  and  coUnding  with  R.  might  recover  of  tbe 
defendant  as  trustee  for  R.,  Herbert  v.  Sa;er,  5  Q.  B.  9G5 ;  that  the  note  was 
given  OH  a  collateral  secnritf  for  payment  of  a  bill  of  exchange  of  the  same 
amount,  subject  to  an  agreement  with  the  payee,  that  tbe  note  shonld  not  be 
negotiated,  and  that  the  defendant  hod  paid  the  holder  of  the  bill  of  exchange, 
of  which  the  plaintiff  had  notice  at  the  time  of  the  indorsement.  Gibbons  v. 
Mottram,  T  Scott,  535, 1  DowL  &  L.  810,  S.  C.  See  also  Basan  t.  Arnold,  6 
H.  &  W.  559,  where  the  pleadings  were  very  similar  to  those  in  Isaac  t. 
Farrer.]  Reynolds  t.  Blackbnme,  6  Dowl.  21,  where  the  plea  was  bad  for 
dnplicitf,  bnt  both  the  defences  being  b7  way  oiex'vtf,  it  was  held  to  be  pro- 
perly answered  by  de  injuria.    See  Hemingway  v.  Hamilton,  4  M.  &  W.  117. 

[Tbe  replication  de  injoria  may  be  employed  in  debt  on  simple  contract. 
Piufchell  V.  Salter,  1  Q.  B.  197 ;  Cowper  v.  Garbett,  13  Mee.  4  W.  33.  And 
it  has  been  employed  without  objection  in  actions  of  covenant,  where  the  pleas 
consisted  of  matter  of  escnse.  It  seems  also  to  be  the  better  opinion  that  it  is 
in  the  option  of  the  plaintiff,  where  de  injuria  is  appropriate,  either  to  employ 
that  form  of  traverse,  or  to  traverse  the  material  focts  which  would  be  put  in 
igrae  by  de  injuria,  in  the  terms  in  which  they  are  alleged.  Garten  v.  Robinson, 
2  Dowl.  N.  S.  41.  Bat  *in  soch  cases  the  replication  de  injuria  is  ob-  „...■, 
Tiooal;  preferable,  osits  Dse  may  save  the  pleader  from  specif  demurrers  ^  i 
on  the  groand  of  the  tnveise  being  too  la^;  too  narrow,  in  tbe  coi^nnctive,  of 
some  immaterial  averment,  negative  pregnant,  or  what  not ;  see  Flight  v. 
Cooke,  1  Dowl.  &  L.  714  It  is  hardly  necessary  to  observe,  that  a  traverse  in 
general  terms,  as  that  the  averments  in  a  plea  "  ore  not  true,"  or  the  like,  is 
improper,  if  there  be  any  single  averment  in  the  plea  the  truth  or  falsehood  of 
which  is  not  material.    Mitchell  v.  Cragg,  10  M.  &.  W.  367. 

Tbe  repUcatioD  de  injuria  may  be  pleaded  in  an  action  ex  contractu  to  a 
piea  of  fraud  or  of  illegality  of  the  contract,  whether  the  plea  is  pleaded  in  an 
iction  at  soit  of  the  original  contractor,  or  of  any  person  claiming  under  him,  as 
for  instance,  an  endorsee,  Humphreys  v,  O'Oonnell,  7  Mee.  &  W,  370;  Scott  v. 
Chappelow,  4  Man.  &  Or.  536,  5  Sc.  N.  R.  148,  where  the  Court  of  Common 
Pleas  laid  down,  as  a  general  rule,  that,  in  ail  coses  where  the  contract  is 
avoidedbymatterof  law,  the  replication  do  injuriaia  proper,  Cowper  v.Gartwtt, 
13  M.  ft  W.  33 :  Lansdale  v.  Clarke,  1  Eich.  IB.  In  Cowper  v.  Garbett  the 
plea  was  one  of  fraud  to  a  declaration  in  debt  on  simple  contract.  In  the 
eonrse  of  the  judgment.  Pollock,  C.  B.,  observed  :  "  It  may  be  that,  where  the 
rand  or  illegality  is  between  the  parties  to  the  action,  the  case  may  not  fall 
within  tbe  principle  on  which  Grogate's  Cose  is  presumed  to  be  founded,  which 
is,  that  the  plaintiff  may  include  in  a  general  traverse  matters  which  do  not  pre- 
•Qmably  lie  within  his  own  recognisance,  and  moat  traverse  separately  those 
which  do  ;  but  tbe  cose  is  within  the  express  words  of  the  mle  laid  down  in  that 
case  and  universally  adopted,  and  not  within  any  of  the  exceptions,  and  we 
think  we  ought  to  abide  by  the  terms  of  It,  and  not  to  introduce  any  farther 
distinctions."    This  leems  to  have  closed  the  door,  and  very  wisely,  against 
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specaUtive  discnmioiu  upon  the  reavm  of  tlie  n1«  In  CrogB.t«'B  Case,  ud  to 
admit  the  nee  of  the  replication  de  iiijnria  in  til  casea  in  which  it  is  not  in  termi 
excbded  hj  that  mle. 

It  has  been  already  stated  that  the  replication  de  injnriti  cannot  properlj  be* 
pleaded  to  a  plea  denying  or  amounting  to  a  denial,  of  a  material  aTCrment  in 
the  declaration.  For  inBtance,  not  in  an  action  against  a  railway  company 
charged  as  common  carriers  to  a  plea  Betting  forth  facts  which  bring  the  case 
within  a  section  of  the  railway  company's  act  exempting  tbem  from  liability. 
Elwell  V.  Grand  Jnnction  R.  Co.,  6  U.  ft  W.  669,  that  being  in  sabstance,  a 
denial  that  the  company  are  liable  as  alleged,  in  the  capacity  of  common 
carriers.  Nor,  in  an  action  by  endorsee  against  the  acceptor  of  a  bill,  to  a  plea 
1  Bt^^i^S  ^^°'t  ^^  'plaintiff  had  endorsed  away  the  bill,  and  that  it  was 
I  °"^i  onlstaoding  at  the  commencement  of  the  suit,  Schild  7.  Kilpin,  8  Mee. 
&  W.  673  ;  the  plea  being  an  argumentative  denial  of  any  breach  of  contractf 
for  which  the  plaintiff  conid  sne.  Nor,  in  an  action  against  the  acceptor  of  a 
bin,  alleged  to  be  payable  at  one  month,  to  a  ptea  that  it  was  accepted  in  blank, 
with  an  aothority  to  draw  at  two  months.  Fisher  i.  Wood,  1  Dowl.  N.  8.  55, 
that  being  in  effect  a  denial  of  the  acceptance.  And  in  Pelley  t.  Rose,  12  M. 
ft  W.  435,  where,  to  a  declaration  in  debt  for  Ramsgate  Harbour  dnea,  the  plea 
stated  facts  which  showed  the  Tessels  to  be  within  an  exemption  in  32  Geo.  3, 
c.  74,  a  replication  de  injuria  was  held  bad,  the  plea  amounting  in  substance  to 
a  denial  that  the  dues  ever  became  payable.  In  Simons  t.  Lloyd,  2  Dowl.  k 
L.  981,  to  a  plea  that  the  action  was  for  work  and  labour  aa  an  attorney,  and 
that  no  signed  bill  had  been  delivered,  the  replication  de  iojaria  was  holdeu  bad 
on  the  ground  that  the  plea  was  not  in  excuse. 

One  replication  de  injuria  may  be  replied  to  aeveral  pleas.  Price  t.  Wood- 
house,  16  H.  ft  W.  1. 

In  some  cases  it  is  adTisable  both  to  reply  de  injuria  and  new  assign  excess, 
and  that  course  may  in  general  be  followed  where  the  declaration  is  lai^ 
enongh  to  cover  several  trespasses,  or  the  continuance  of  one.  Worth  v.  Ter- 
rington,  13  M.  ft  W.  761.  [Aliter,  where  it  stateB  only  one  trespass  on  a  Bingle 
occasion ;  Polkinhom  v.  Wright,  8  Q.  B.  197.] 

The  improper  use  of  de  injuria  was  once  held  to  be  ground  of  general  de- 
murrer. Fursden  v.  Weeks,  3  Lev.  65  ;  Hooker  v.  Nye,  4  Tyrwh.  777.  These 
cases  are  however  overroled  by  Parker  V.  Biley,  3  Mee.  4  Welsh.  230 ;  and  it 
is  held  now  to  be  ground  of  special  demurrer  only.  S.  P.  Curtis  t.  Marquis  of 
Headfort,  6  Dowl.  502. 

As  to  the  evidence  under  this  replication — de  injuria  pnts  in  issue  ihe  whoU 
of  the  defence  eonfain^  in  lie  plea.  Fhillips  v.  Howgate,  5  B.  ft  A.  220; 
Barnes  v.  Hunt,  11  East,  451 ;  Lncas  v.  Nockles,  10  Bing.  157;  [that  is  to  say, 
all  the  averments  in  the  plea  necessary  to  comrtitute  a  good  defence  and  not 
expressly  admitted,  as  in  Benno  v.  Bennett,  3  Q.  B.  76S,  where  there  was  a 
replication  de  iojuria  absqne  residio  cause,  admitting  part  of  the  plea  ;  bnt  not 
immaterial  averments.  Sheom  v.  Bnrnard,  10  Ad.  4  E.  593 ;  Daviea  v.  Chap. 
man,  2  M.  ft  G.  597,  3  Sc.  N.  R.  238;  except  perhaps  where  all  the  averments 
are  equally  immaterial,  by  reason  of  the  plea  being  substantially  inanfficient, 
even  supposing  all  the  facts  averred  therein  were  found  for  the  defendant,  in 
which  case  it  woold  seem  that  all  the  facts  moat  be  proved  strictly  as  averred. 
r*39d1  '^^^'*'  **  ^"""^  ^^^^  ^  general,  to  sustain  the  issne  raised  'by  that  re- 
'■  plication,  the  defendant  must  prove  so  much  c^  his  plea  as  farnisbes 

a  defence  to  the  whole  of  the  cause  of  action  pleaded  to ;  in  a  word,  that  the 
issne  is  not  divisible ;  for  instance,  action  on  a  bill  of  exchange,  plea  that  the 
bill  was  accepted  by  a  co-partner  of  the  defendant  without  authority,  for  monep 
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doe  from  the  finn  before  the  defendant  became  a  member,  replication  de  injuria; 
on  proof  that  anj  part  of  the  money  was  a  debt  of  the  firm  after  the  defendant 
joined,  the  plaintiff  is  entitled  to  the  verdict.  Wif  son  t.  Lewis,  2K.  &  Q.  197, 
2  Sc.  N.  K.  115.]  But  if  the  plea  state  some  anthority  in  law,  which  wonld 
prtMAfaeU  be  a  jnatificatioa  of  the  act  complained  of,  the  plaintiff  will  not  be 
allowed  onder  de  injuria  to  show  an  abuse  of  that  anthority  snch  as  wonld, 
according  to  the  doctrine  laid  down  in  Bix  Carpenters' cose,  convert  the  defend- 
ant into  a  tortfeasor  ab  initio.  Lambert  v.  Hodson,  I  Biogh.  317  ;  Price  v. 
Peek,  1  Bingh.  N.  0.  387.  See  Okes  v.  Wood,  3  Mee.  &  W.  150.  [Woods 
T.  DnrraDt,  16  U.  k  W.  149.]  The  reason  of  which  is,  that  the  defendant  comes 
to  prove  the  tmth  of  the  justification  stated  in  his  plea,  and  would  be  takeo  by 
Burprise,  were  the  plaintiff  allowed  to  /make  a  new  case  at  Nisi  Frios  bj  a 
species  of  confession  and  avoidance  of  it.  And  in  analogy  to  this,  it  wets  held 
in  Okes  T.  Wood,  2  Mee.  k  Welaby,  792,  that  the  defendant's  moliee  in  com- 
mitting an  assault  which  he  had  justified  in  order  to  remove  a  riotons  person, 
coold  not  be  inqoired  into  nnder  de  injuria,  notwithstanding  Locas  v.  Nockells, 
10Bing..l57. 

Bat  if  the  defendant  state  in  Au  plea  some  fact  on  the  existence  or  non-ex- 
istence of  which  the  question  whether  he  be  a  trespasser  ab  initio  or  no  depends, 
there  it  will  be  sntficient  to  reply  de  injnria,  as  where  a  trespass  for  breaking, 
eotering,  assanlting,  and  imprisoning,  Ibe  defendants  justified  [the  assault  and 
imprisonment]  onder  a  ca.  sa.,  "Ihe  outer  door  being  open,"  the  plafntiff  was 
allowed  nnder  de  injuria  to  show  that  it  was  shot,  so  as  to  render  them  tres- 
passers  ab  initio.  Kerby  v.  Denbey,  1  Mee.  &  W.  336.  [See,  as  to  this  case, 
the  note  to  Semayne's  case,  ante  46  A,] 

There  is  a  point  of  very  frequent  occnrrence,  to  which,  thongh  perhaps  not 
immediately  connected  with  the  main  subject  of  this  note,  1  will  here  adrert, 
inasmnch  as  it  mostly  arises  in  cases  in  which  de  injuria  has  been  adapted  as  a 
rei^ication.  It  often  happens,  that  a  defendant  pleads  not  guilty  to  the  whole 
of  a  declaration,  and  then,  siogliag  out  ccrtaiti  parts  of  it,  which  he  thinks  he 
is  able  to  justify,  pleads,  as  to  those,  a  special  plea  stating  his  justification.  In 
answering  snch  plea,  it  is  necessary  for  the  plaintiff  to  consider  whether  the 
special  plea  cover  the  whole  of  the  snbstantial  "injury  complained  of  in  rvKg.-i 
the  declaration,  omitting  only  matter  of  aggravation;  for  then,  if  he 
rely  upon  the  ezceBS,  he  oogbt  to  new  assign  it,  instead  of  merely  joining  issno 
on  not  guilty,  and  replying  de  injnria  to  the  special  plea.  For  it  has  been  held, 
that  in  such  a  case,  if  the  defendant  prove  hia  special  plea,  the  plaintiff  will 
not  be  at  liberty  to  give  the  excess  in  evidence  nnder  the  issne  joined  on  the 
,plea  of  not  guilty.  In  Honprivatt  v.  Smith,  2  Oamp.  L75,  to  trespass  for 
breaking  and  entering  a  house,  ttaying  therein  three  weeks,  and  carrying  away 
goods,  the  defendants  pleaded,  Ist.  Not  gnilty;  2d.  As  to  breaking,  and 
entering,  and  staying  tieenly-four  houn  parcel  of  the  three  ioeeki,  and  also  as  to 
carrying  away  the  goods,  a  justification  under  a  fieri  facias.  Replication  to  the 
last  plea,  admitting  the  writ,  de  injuria  tua  propria  abtque  reriduo  cauia.  The 
defendants  proved  the  justification,  hot  it  appeared  that  they  stayed  in  the 
honse  more  than  twenty-four  hours.  Oarrow  and  Wigly,  for  the  plaintiff,  sub- 
mitted that  the  excess  stood  merely  on  the  plea  of  not  guilty,  and  that  the 
plaintiff  was  entitled  to  a  verdict  in  respect  of  it.    But  Lord  Ellenborong^ 


niled,  that,  if  the  plaintiff  intended  to  *rely  on  that  excess,  he  should 


[•60] 


hare  done  so  by  a  new  assignment.    See  Okes  v.  Wood,  3  Mee.  & 
Welsh.  150 ;  Atkinson  v.  Waroe,  5  Tyrw.  481 ;  Penn  v.  Ward,  5  Tyrw.  980. 

In  a  learned  note  to  this  case  the  reporter  dtea  Taylor  v.  Cole,  3  T.  R.  292 ; 
1  H.  BI.  965 ;  Dye  v.  Leatherdale,  3  Wils.  20 :  Pisherwood  v.  Cannon,  3  T.  B. 
Vol-  1.— 14 
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297 ;  Gfttes  t.  Bkfley,  2  Wilson,  313 ;  and  dednces  ttam  them,  as  »  general 
priDCiple,  thttt  "  trhen  the  defendant  amweiB  vhat  may  reasonably  b«  consid- 
ered the  giBt  of  the  treepMS  described  in  the  dedantion,  it  vill  be  preBomed, 
that  the  action  is  carried  on  only  for  that  which  the  defendant  has  thna 
attempted  to  jaetify,  nnlest  the  plaintiff  intimatea  by  a  new  aaffignment,  that 
the  defendant  has  overlooked  a  part  of  the  grierances  he  oompIainB  o^  or  haB 
alU^ther  misapprehended  his  meBmng-."  Bat  if  there  be  scTeral  trespusBeS 
alleged  in  one  and  the  same  connt  in  the  declaration,  and  the  defendant  plead 
not  guiitt/  to  some,  and  specially  to  others,  and  at  the  trial  prove  his  special 
plea  ;  still,  if  the  plaintiff  prove  the  several  distinct  acts  of  treapass  stated  in 
the  declaration,  he  must  have  a  verdict  for  as  mnch  as  is  not  covend  by  tha 
special  plea.  Stammers  v.  Yearsley,  10  Bing.  37 ;  Bosh  v.  Parker,  1  Bing.  N. 
0.  732 ;  Philips  v.  Howgate,  5  B.  A  A.  220.  The  difficulty  in  these  cases  ia  in 
deciding  whether  the  matter  excladed  from  the  plea  of  justification  forms  ft 
distinct  wrong,  or  is  only  in  a^ravation  of  what  the  special  plea  professes  to 
jnstify.  In  Bnah  v.  Parker,  the  action  was  in  trespass  for  assaulting  the  plaio- 
ti8^  seidng,  palling,  and  dragging  him,  forcing  him  into  a  pond,  and  there 
impriaoniog  him. — PUa»:  1.  Not  guilty;  2.  As  to  the  assanlting  and  seieiag, 
and  a  little  polling  and  dragging  the  plaintiff,  a  jnstiScation  in  defence  of 
possession.  The  jury  having  fonnd  the  defendants  goilty  on  the  first  issne,  Mid 
a  verdict  for  them  on  the  second,  it  was  moved  to  enter  jndgment  for  tbem  on 
the  whole  record,  but  the  Conrt  of  Common  Pleas  refused :  "  I  agree,"  said 
Tindal,  0.  J.,  "  in  the  rale  of  law,  that  where,  in  trespass,  the  defendant  pleads 
a  justification  going  to  gist  of  the  action,  it  is  not  necessary  to  inclnde  that 
which  is  mere  matter  of  aggravation  ;  and  this  brings  qb  to  the  application  of 
the  mis,  and  to  the  inquiry  whether  it  will  serve  the  defendants  or  not;  and  we 
have  only  to  look  at  the  pleadings  here,  and  to  apply  onr  common  sense  to  the 
allegation,  that  the  defendants  dragged  the  plaintiff  throngb  the  pond,  to  see 
that  it  is  a  distinct  and  snbstantive  trespass,  and  not  part  of  tha  assault  of 
which  the  plaiotiff  first  complains."  Lord  Longhborongh,  in  Taylor  v.  Cole, 
nses  some  language  cited  by  the  Chief  Justice  in  Bush  v.  Parker,  which  may 
prove  useful  in  distingnishing  between  statements  of  aggravation  and  stat«- 
ments  of  several  treBpasses,  such  as  that  in  the  latter  case.  The  declaration 
was  for  breaking  and  entering  the  plaintiff's  honse,  and  expelling  him.  Plea — 
justifying  thebreakingand  entering  only. — "Undoubtedly,"  said  his  Lordship,  "to 
enterinto  a  house,  and  toexpel  the  possessor,  may  be  distinctacts,  and  they  may  be 
also  connected.  But  where  the  plaintiff  charges  them  oa  parts  of  one  trespass, 
as  is  the  case  in  this  declaration  ;  and  the  dcfendantsela  forth  a  justification  to 
the  principal  act,  the  entry;  it  is  jnst  that  the  plaintiff  should  either  by  repli- 
cation or  new  assignment,  state,  that  he  insists  npon  the  eipalsion  as  a 
substantive  trespass,  supposing  the  entry  should  be  lawful.  If  he  does  not  it 
is  jnst  to  consider  it  only  as  matter  of  aggravation."  There  is  a  class  of  cases 
decided  upon  st.  22  k  23  Oar.  2,  c.  9,  [repealed  as  to  costs  3  &  4  T,  c.  24], 
certainly  with  no  view  to  the  present  question,  but  which  yet,  npon  esamination, 
seem  to  have  some  bearing  on  it.  Their  effect  is  thus  stated  by  Mr.  Tidd,  in 
his  jyactice,  9th  edit.,  964 :  "  Where  an  injury  ia  done  to  a  personal  chattel,  it  la 
not  within  the  statnte;  or  where  an  injur;  to  a  personal  chattel  is  laid  in  the 
some  declaration  with  an  assaolt  and  battery,  or  local  trespass;  and  codm- 
qnently,  in  these  cases,  though  the  damages  be  under  forty  shillings,  the  plain- 
tiff is  entitled  to  full  costs  without  a  certificate.  Bm  thtn  ii  miut  be  a  tubttantitK 
indtftrident  injury;  for  where  it  it  laid  or  proved  merely  in  aggravation  of 
damage,  a*  a  mode  of  qualification  of  the  agtauU  and  battery  or  local  tretpaat,  , 
or  there  is  a  verdict  for  the  defendant  npon  that  part  of  the  declaration  iriiich 
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cbu^s  him  with  injarf  to  ■  personal  chattel,  it  is  within  the  statute.  So  wbera 
a  loeeraoif*  or  teariog  the  plaintiff's  clothes,  is  laid  Id  the  deckration,  or  r «..  -, 
fbond  by  the  jury,  to  be  merely  conieqnential  to,  or  coniniitted  at  the 
same  time  as,  aa  assault  and  battery,  the  plaintiff,  recovering  less  than  forty 
ihillingB  damages,  is  not  entitled  to  fall  costs  without  a  certiGcate ;  and  in  a  late 
case  it  wM  held  by  the  Conrt  of  Common  Pleas,  that  if  the  plaintiff  declare, 
in  one  count,  for  aannlting  him,  and  beating  bis  horse,  on  which  he  was  riding, 
whereby  it  was  injnred,  and  the  jury  give  a  verdict  with  general  damages  under 
forty  shillings,  the  plaintiff  shall  have  so  more  cohIb  than  dBmagea."  In  the 
cases  thug  coUected  by  Mr.  Tidd,  it  will  be  observed,  that  the  qaestion,  ae  in 
Honprivatt  v.  Smith,  Taylor  v.  Cole,  and  Bnah  v.  Parker,  was,  whether  a  par- 
ticnlar  injary,  stated  in  the  declaration,  wag  part  of  the  giat  of  the  action,  or 
merely  in  aggravation.  And  the  decisions  in  those  cases  may  therefore  be 
found  not  altogether  inapplicable  in  controversies  arising  on  the  point  which  we 
have  jnst  been  discuesing,  [In  Pritchard  v.  Long,  9  M,  4  W,  666,  Baron  Parke 
expressed  his  opinion,  that  the  taking  of  goods  laid  in  a  coaUt  for  trespaea  to 
the  reality  is  a  substantive  injury. 

In  Woods  T.  Durrant,  16  M.  A;  W.  149,  the  question  was  raised,  "whether 
the  assuming  to  answer  matter  of  aggravation  which  need  not  have  been 
averred,  and  answeringit  imperfectly,  so  that  the  pies,  though  perfect  as  to  the 
Baterial  avennents  in  the  declaration,  is  not  complete  in  omnihoB,  makes  it  bad 
in  sobataaceT"  The  point  was  not  decided.  It  seems,  that-tbe  imperfect 
■KBwer  ought,  in  snch  a  case,  to  be  rejected  as  sorplusage,  there  being  as  yet  no  . 
sll^stion  of  the  plaintiff  upon  the  record  calling  npon  the  defbndant  for  any 
aikswer  to  such  matter,  for  the  plaintiff  may  recover  in  respect  of  a  cause  of 
action  imperfectly  alleged  in  the  declaration,  if  the  imperfection  be  cored  or 
fopplied  by  the  plea,  Brooke  v.  Brooke,  I  Sid.  184 ;  but  not  in  respect  of  a 
cause  of  action  disclosed  by  the  plea  only,  and  not  alleged  as  a  cause  of  action 
in  the  declaration.  Marsh  v.  Bulteel,  &B.&  Aid.  607.] 


CBOGATE'e  Cabk  IS  Well  koown  as  the  leadiog  case  on  this  point  of 
pleading,  and  the  resolutions  of  the  court  as  reported  by  Coke,  are  the  pre- 
mises, on  which  sabseqnent  judges  and  lawyers  have  founded  tbeir  ooucln- 
sions.  There  is,  however,  some  difficulty  in  reconciling  the  firat  resolation 
in  that  case,  with  one  of  the  jeasons  given  in  support  of  the  second.  Tor 
while  it  ie  said  in  the  first  resolation,  that  a  justification  under  the  pro- 
eeedinga  of  a  court,  not  of  record,  maj  be  traversed  by  a  replication  de 
injuria  tua  propria,  a  replioation  in  the  same  form  to  a  plea  justifying 
under  an  interest  in,  or  an  eMement  attached  to  land,  is  said  to  be  invalid 
in  the  Beooud  resolution,  beoause  de  injvria  ought  only  to  be  replied  when 
the  plea  is  matter  of  excuse  and  not  of  interest.  If  this  reason  be  taken 
in  its  more  general  sense,  it  necessarily  applies  to  a  defence  based  on  the 
prooeedingB  of  any  competent  tribunal,  whether  of  record  or  not,  for  bu 
nbo  shows  that  he  has  acted  under  the  anthimty  of  the  law,  shows  the 
fullest  and  highest  legal  justification,  whatever  may  hare  been  the  channel 
Uuvugh  which  the  authority  is  derived.  It  has  aooordingly  been  hold  in  a 
nnmber  of  cases  in  New  York  and  elsewhere,  that  the  plaintiff  cannot 
answer  a  juitification  nnder  the  process  or  decree  of  a  superior  or  inferior 
court,  by  ^egiug  that  the  act  complained  of,  was  done  by  the  defendant  of 
his  own  wrong  without  the  cause  alleged  in  the  plea.    In  Lytle  v.  Lee 
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15  Johnion,  112,  vbere  tbis  ground  wu  firet  Uken,  tbe  jnaUfiottion  wui 
nnder  tbe  jndgment  of  a  court  of  record,  and  therefore,  immediately  within 
the  first  resolntion  in  Crogate's  case,  but  Kent,  C.  J.,  preferred  to  reat  his 
own  opinion  on  the  general  principle,  that  anch  a  replication  ia  only 
adrniasible,  where  tbe  defence  ia  matter  of  excnae,  and  not  of  abaolnte 
right.  The  rule,  said  he,  "as  laid  down  in  Crogate's  case,  8  Co.  66,  and 
which  has  unce  been  repeatedly  recognised,  Cooper  t.  Monke,  Willis'  Rep. 
54;  Jonea  v.  Kitchen,  1  Bos.  &,  Pnll.  76,  is,  that  the  general  replication 
de  injuria  »ua  propria  aheqw  tali  eauea,  is  bad,  when  the  defendant 
indata  on  a  right,  and  ia  good  only,  when  be  pleads  matter  of  escnae." 
Similar  views  were  expressed  in  Plumb  v.  McCrea,  12  Johnson,  491,  and 
Qriawold  v,  Sedgwick,  1  Wend.  126 :  but  as  the  justification  in  these 
oases  was  also  under  the  process  of  a  oonrt  of  record,  the  right  to  reply  de 
injuria  to  plea  justifying  under  the  authority  of  a  court  not  of  record,  can 
hardly  be  said  to  have  been  presented  in  a  shape  for  decision.  Bnt  in 
Cobnm  t.  Hopkins,  4  Wend.  677,  where  the  defendant  justified  under  a 
warrant  from  a  jostice  of  the  peace,  and  was  therefore  clearly  without 
the  first  resolntjon  with  regard  to  matter  of  reoordj  a  replication  de 
injuria  was  held  demurrable,  on  the  ground  that  the  defence  was  one 
of  right  and  not  of  excuse.  In  delivering  the  opinion  of  the  court,  Suth- 
erland, J.  held  the  following  language  : — "  The  general  replication  de 
injuria  sua  propria  absque  tali  cauia  is  bad  when  tbe  defendant  jWi]^  or 
iuMti  on  a  right,  and  is  good  only  when  he  pleads  nuMer  of  excuse;  Cro- 
gate's case,  8  Coke,  66  ;  Willes,  54;  1  Bos.  &  Pul.  76;  Com.  Dig.  Plead. 
F.  18  to  20,  and  this  rule  is  not  confined  to  oases  where  tbe  plea  sets  np 
mailer  of  record  as  well  as  matter  of  fact,  and  where  tbe  general  replication 
would  put  in  issue  to  the  jury  the  matter  of  record  as  well  as  tbe  matter  of 
fact.  Ch.  J.  Kent,  in  Lytic  v.  Lee  &  Ruggles,  does  not  consider  this  tbe 
tme  ground  of  the  rule,  but  holds  such  a  replication  to  be  bad  wherever 
the  plea  insists  upon  a  full  and  adequat«  right  or  justification.  In  9ueb  a 
case,  the  plaintiff  is  bound  to  traverse  his  right." 

These  cases  were  followed  in  Allen  v.  Scott,  13  Illinois,  80,  where  it 
was  said  that  a  defence  resting  on  tbe  ground  of  absolute  and  legal  right, 
whether  emanating  from  the  judgment  of  a  eonrt  of  record,  or  from  any 
other  source,  cannot  be  answered  by  this  form  of  replication,  which 
should  be  strictly  confined  to  those  oases  in  which  the  plea  sets  forth  matter 
of  excuse  only. 

Notwithstanding  the  respect  due  to  the  authority  of  tbese  decisions,  their 
soundness  may  be  questioned,  and  they  certainly  go  much  beyond  many 
of  the  oases  on  which  they  profess  t,o  be  baaed.  Thus  the  case  of  Jones 
V.  Kitebin,  1  Boaanqnet  &  Puller,  76,  has  little  or  nothing  in  common  with 
that  of  Lytle  v.  Lee,  and  was  simply  decided  on  tbe  ground  that  as  the 
defendant  justified  under  title  in  a  third  person,  and  an  authority  derived 
from  him,  the  plaintiff  was  precluded  by  the  second  and  third  resolutions 
in  Crogate's  case  from  replying  de  injuria. 

The  same  remark  applies  to  tbe  ease  of  Cooper  v.  Monke,  Willie  42, 
where  the  plea  justified  the  taking  of  the  plaintiff's  goods  and  chattels  as 
a  distress  for  rent,  and  therefore  iuTolved  matter  of  title  and  command* 
ment,  which  cannot  be  trsversed  by  a  replication  de  injuria.  And  while 
there  would  seem  to  be  no  English  case  which  decides,  that  tbe  leaaun 
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given  in  the  second  reaojutlon,  overthrowa  or  weakens  the  force  of  tbe 
express  words  of  the  first  resolution,  that  "de  injuria  may  generally  be 
replied  to  a  justificatioa  by  force  of  any  proceeding  in  the  Admiral  Court, 
hundred  or  county,  or  any  other  oonrt  which  is  not  a  court  of  record, 
becsase  all  is  matter  of  fact,  and  all  makes  bat  one  cause;"  there  are 
several  which  rale  tbe  point  the  other  way.  Thus  in  Selby  v.  Bardona, 
S  B.  &  Ad.  1,  where  the  defeodant  justified  under  a  warrant  of  two  justices, 
commanding  him  to  distrain  the  goods  of  the  plaintiff  for  non-payneDt  of 
taxes;  the  plaintiff  was  held  entitled  to  reply,  that  the  defendant  had 
acted  of  his  own  wrong  and  without  the  cause  alleged  in  the  plea,  and  thus 
pat  the  whole  justification  in  issue  by  one  traverse. 

There  is,  however,  no  doubt  that  the  replication  de  injuria  tua  propria, 
is  confined  id  general  by  its  own  language,  as  well  as  by  tbe  terms  of  the 
second  resolution  in  Crogate's  case  to  those  instanceB,  in  which  the  plea 
neither  deniea  the  original  existence  of  the  right  which  the  defendant  is 
charged  with  having  violated,  nor  alleges  that  it  has  been  released  or  extin- 
guished, hut  sets  up  some  new  matter  as  a  sufEoient  excuse  or  cause  for 
that  which  would  otherwise  and  in  its  own  nature  be  wrongful.  Thus  ft 
plea  that  a  surety  has  been  discharged  by  time  given  to  the  principal, 
cannot  be  met  by  a  replication  de  injuria,  because  tbe  defence  which  it 
allegen,  is  not  limited  to  an  excuse  for  the  non-fulfilment  of  the  contract, 
bat  takes  the  higher  ground  that  the  obligation  is  extinguished,  and  the 
duty  of  fulfilling  it  at  end ;  Marshall  v.  Aiken,  25  Vermont,  32S.  Nothing 
therefore,  can  be  more  consistent  with  logic  than  the  position  taken  by  the 
Snpreme  Conrt  of  New  York  in  Lytle  v.  Lee,  that  this  form  of  replication 
tannot  he  employed  when  tbe  plea  contains  a  complete  justification,  and 
instead  of  confessing  and  excusing  the  alleged  wrong,  shows  that  the  aot 
in  question  was  essentially  rightful.  But  as  the  distinction  between  an 
excuse  and  justification  is  extremely  thin,  and  not  less  difficult  to  apply  in 
practice  than  sound  inr  theory,  it  has  been  disregarded  by  the  English 
courts,  and  will  perhaps  in  future  be  laid  aside  in  this  country. 

Whatever  may  be  the  true  rule  on  this  point,  it  is  certain,  that  tbe  plain- 
tiff may  confess  that  portion  of  a  plea  which  alleges  a  justification  under 
an  authority  in  law,  and  allege  that  the  defendant  did  the  act  in  question 
of  his  own  wrong,  without  the  residue  of  the  cause  alleged  by  him.  The 
law  was  so  held  in  Stickles  v.  Richmond,  1  Bill,  78,  where  the  court 
affirmed  the  principles  laid  down  in  Lytle  v.  Lee,  but  decided  that  when 
the  plaintiff  admits  those  averments  in  a  justification,  which  allege  an 
authority  in  law,  he  mij  go  on  to  aver  that  the  defendant  did  tbe  aot  in 
question  of  his  own  wrong,  and  without  the  residue  of  the  cause  set  forth 
b  the  plea. 

This  case  was  followed  in  Curry  v.  Hoffinan,  2  Amerioan  Law  Begister, 
246,  where  it  was  decided  that  a  plea  to  as  action  of  trespass  de  bonis 
atportatii;  that  a  tax  had  been  duly  assessed  against  the  plaintiff;  that  the 
defendants  were  authorized  to  collect  it;  and  that  the  goods  were  lawfnllj 
taken  in  pursuance  of  that  authority;  might  be  met  by  a  replication 
admitting  the  assessment  of  the  tax  and  the  authority  of  the  defendants  as 
collectors;  but  alleging  that  the  defendant  did  the  act  complained  of 
wrongfully  and  without  the  residue  of  the  cause  set  forth  in  the  plea. 

The  oonrts  seem  to  have  departed  from  the  rules  laid  down  by  Lord 
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Goke  in  another  poiDt,  by  holding  that  a  number  of  dbtinct  points  msj  be 
pat  At  issue  in  this  form  of  repUoation,  without  expomug  the  pleader  to  a 
demnirrer  for  mnlti&riouBnesB.  Thns  it  was  held  in  Griffin  v.  Yates,  snpn, 
206;  2  Bing.  N.  G.  579;  that  an  issue  which  would  be  bad  for  duplicity 
if  nised  b;  a  direct  traTsrse,  ma;  be  good  under  a  replication  de  injuria 
tua  propria,  while  it  waa  said  by  Chancellor  Walwortli  in  Tnbbs  v.  Gas- 
well,  8  Wend.  12d,  183,  that  all  the  material  allegations  in  a  plea  may  be 
put  in  issue  by  the  replication  3a  injuria,  whenever  the  circumstances  are 
such  as  to  admit  of  its  nse  ;  and  as  this  view  of  the  law  is  supported  by 
Selby  T.  Bardons,  3  B.  &  Ad.  1 ;  3  Tyrwhitt  491,  (supra,  202)  as  well  aa 
by  a  nninber  of  other  cases,  it  would  seem  too  late  to  inquire  whether  it 
is  altogether  consistent  with  the  last  resolution  in  Crogate's  case.  The 
necessary  resnlt  of  this  course  of  decision  is,  to  give  this  mode  of  replication 
an  advantage  over  every  other,  by  enabling  the  plaintiff  to  traverse  all  the 
material  facts  in  the  plea,  instead  of  being  obliged  to  rest  the  fate  of  the 
cause  on  the  denial  of  a  single  point.  The  limits  of  the  rules  which  forbid 
duplicity  are,  however,  far  from  being  well  defined  in  ordinary  cases,  and  it 
is  consequently  somewhat  difficult  to  ascertain,  how  &r  the  replication  de 
injuria  sua  propria  is  exempted  from  their  operation.  Nothing  is  better 
settled  than  that  the  principles  and  maxims  of  good  pleading,  tend  to  nar- 
row the  controversy  at  each  Buccessive  step,  by  the  eliminadoo  of  super- 
fluous matter,  and  will  not  permit  a  traverse  to  extend  farther  than  is 
necessary  for  the  formation  of  a  single  and  material  issue,  which,  if  fully 
sustained,  will  invalidate  the  allegations  made  by  the  opposite  party,  and 
jusdfy  the  entry  of  judgment  upon  the  verdict.  Thus  in  Tubba  v.  Oas> 
well,  8  Wend.  129,  where  Che  defendant  pleaded  that  the  note  on  which 
suit  waa  brought,  had  been  made  jointly  by  himself  and  another  person, 
and  that  a  release  bad  been  ezeout«d  and  delivered  to  the  latter,  by  which 
the  debt  was  extinguished ;  and  the  plaintiff  in  reply,  traversed  both  the 
joint  making  and  the  release,  the  plea  was  held  gaod,  and  the  replication 
bad,  because  the  former  contained  notliing  but  what  was  essential  to  the 
defence,  while  the  latter  instead  of  being  confined  to  a  single  point,  which 
if  disproved,  would  have  been  fatal  to  the  plea,  went  beyond  the  exigency 
of  the  case,  and  nused  two  distinct  and  independent  issues.  On  the  other 
hand,  it  is  eqnally  well  settled,  that  different  facto  constituting  one  point, 
may  be  pnt  at  issue  by  a  single  traverse ;  Robinson  v.  Raley,  1  Burrow,  316, 
post ;  but  it  is  equally  difficult  to  disoover  the  exact  limits  of  this  right  in  the 
esse  of  ordinary  pleading,  or  to  learn  how  lar  they  may  be  exceeded  when 
the  replication  de  injuria  is  resorted  to.  ■'  I  agree,"  said  ErUE,  G.  J.,  in 
Jones  V.  Kitchen,  "to  the  rule  laid  down  in  Gookerdl  v.  Armstrong, 
BuUers  N.  P.,  93,  that  where  the  excuse  arises  in  part  of  the  seisin  in  fee 
of  another,  then  de  injuria  is  not  to  be  replied.  But  the  reason  is  not 
because  it  puts  two  or  three  things  in  issue,  for  that  may  happen  in  every 
case  where  defence  arises  out  of  several  fncts,  all  operating  to  one  point  of 
excuse.  The  reason  is,  because  this  plea  is  only  allowed  when  an  excuse  is 
offered  for  personal  injuries,  and  not  even  then  to  relate  to  any  interest  in 
land,  or  to  any  oommandmeut."  There  is  nothing  in  Crogate's  case  which 
eonfliots  with  this  reasoning,  fur  although  one  of  the  grounds  for  giving 
judgment  for  the  defendant  in  that  case,  was  multifariousness,  yet  the 
lepltcation  embraced  not  only  different  fiiots,  but  different  points  of  a 
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ehftracter  too  remote  and  diasimilur,  to  be  properly  brought  within  the 
■cope  of  one  isnae,  aod  it  plainly  appears  from  the  first  resolution,  that 
Tuioos  matters  of  fact  may  be  traversed  when  they  make  hot  one  oaose. 

However  thia  maj  be  in  point  of  theory,  it  ia  oertain  that  greater 
latitude  accorded  to  the  replioation  de  injuria  sua  pryiria  in  practice, 
thui  to  the  ordioary  traverse,  has  caused  its  application  in  England  ia 
acdona  of  asBumpsit;  and  as  these  retain  nothing  of  the  attributes  of  an 
ac^oQ  on  the  case  bat  the  form,  there  would  seem  no  sufGcient  reason 
why  it  should  not  be  employed,  when  the  declaration  is  formally,  as  well 
as  snhstautially  founded  on  contract.  This  opinion  is  supported  by  the 
decision  of  the  Queen's  Bench  in  Furcbeil  v.  Salter,  1  Q.  B.  197,  sustain- 
ing a  replication  de  injuria  to  a  plea  of  set  off  in  an  action  of  debt,  and 
although  this  case  was  subsequently  reversed  on  another  point  by  the 
Exchequer  Chamber,  lb.  209,  it  has  since  been  enetained  on  this  by  the 
Court  of  Exchequer;  Cowper  v.  Garhett,  13  M.  &  W,  833.  It  has  noU 
withstanding  been  held  in  this  country,  that  the  nee  of  "  de  injuria"  JB 
limited  to  actions  of  tort,  and  cannot  be  employed  in  suits  founded  in  con- 
tract; Ci^a  V.  Bassett,  2  Piok.  857. 

It  is  well  settled  in  England  that  when  the  plaintiff  replies  de  injuria 
to  a  plea  of  justification,  he  cannot  sustain  the  issue  thus  formed  by  proof, 
that  the  acta  compluned  of  went  beyond  the  cause  alleged  in  the  plea; 
Penn  t.  Ward,  *2  C.  M.  &.  K.  338,  and  tbat  the  proper  course  is  to  spread 
the  exoesa  on  the  record  by  a  new  assignment,  as  being  the  matter  for 
which  he  ones,  and  thus  narrow  the  controversy  to  the  qaestion  really  in 
dispute ;  snpra,  209.  This  view  of  the  law  is  sustuned  by  the  language 
of  the  court  in  The  Great  Falls  Co.  v.  Wooster,  15  New  Hampshire,  42, 
and  Stickle  t.  Richmond,  1  Hill,  77,  81,  as  well  as  by  the  case  of  Oystead 
V.  Shed,  12  Mass.  506,  where  it  was  held  that  a  plaintiff  who  had  replied 
de  injuria  to  a  plea  alleging  that  the  entry  oomplaiaed  of  in  the  declare 
tion,  tcx>k  place  under  legal  process,  could  not  sustain  his  replioation  at  the 
trial  by  proof  that  the  outer  door  of  his  house  was  broken  open,  and  thus 
virtnally  avoid  the  plea  by  showing  that  the  acta  of  the  defendant  exceeded 
the  authority  on  which  he  relied  for  their  justification.  But  in  the  subse- 
quent cases  of  Hauueu  v.  Edes,  15  Mass.  347 ;  and  Simpson  v.  Smith,  lb. 
365,  the  court  look  adistiaction  between  those  instances  in  which  the  evidence 
is  of  new  and  distinct  matter,  and  those  in  which  it  merely  tends  to  show 
mch  an  excess  in  the  acts  which  constitute  the  gravamen  of  the  declara- 
tion, as  to  take  them  out  of  the  operation  of  the  defence  set  up  in  the  plea, 
and  then  went  on  to  decide  that  a  justification  founded  on  the  authority 
vested  in  the  defendant  as  master  of  a  vessel,  to  inSict  necessary  and  proper 
chaetisement  on  the  seamen  subject  to  his  orders,  night  be  controverted 
by  proof  that  the  punishment  was  imotoilarate,  under  a  replication  de 
injuria,  and  without  a  recourse  to  a  new  assignment.  These  oases  were 
Mowed  in  Bennett  v.  Appleton,  25  Wend.  371,  and  an  excess  of  foroe 
allowed  to  be  given  in  evidence,  in  answer  to  a  plea  of  molliter  muniu 
impotuit  in  an  action  of  assault  and  battery.  A  similar  course  was  adopted 
in  the  recent  case  of  Bartlett  v.  Churchill,  24  Vermont,  218,  and  said  to 
be  rendered  necessary  by  the  prior  course  of  decision  in  this  country, 
although  admitted  to  be  contrary  to  some  of  the  decisions  in  England. 
And  a  number  of  other  cases  may  be  found  in  the  American  books,  which 
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ftccord  with  these  and  aupport  the  genenl  proposition,  th&t  &d  issue  joined 
under  &  repliostion  of  de  injuria,  may  be  sastained  at  the  trial  bj  proof  of 
anj  excess,  irhioti  takes  the  act  complained  of  in  the  declaration,  out  of 
the  cause  alleged  in  the  plea ;  Cnrtis  v.  Carson,  2  Nev  Hampshire,  539  ; 
Elliot  T.  Kilburn,  2  Vermont,  474 ;  Berry  v.  Vroeland,  1  New  Jersey, 
183;  Ayres  v.  Kelley,  11  Illinois,  17;  although  it  would  seem  to  be 
nniversally  admitted,  that  the  plaintiff  cannot  carry  the  license  thus  given, 
beyond  proof  of  excess,  nor  give  distinct  trespasses  in  evidence,  without 
Betting  them  forth  by  a  new  assigtiment ;  Yoang  t.  Highland,  9  Grattan,  16. 
It  is  proper  to  observe  in  taking  leave  of  this  subject,  that  even  when 
the  replication  de  injuria  is  improperly  employed,  the  defect  will  be  cured 
%y  verdict,  and  can  only  be  taken  advantage  of  by  a  seaeonable  demarrer; 
Lytle  v.  Lee,  5  Johnson,  112.  H. 


[*62]*THE   SIX  CARPENTERS'  CASE. 
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In  trespass  brought  by  John  Vaux  against  Thomas  Xewman,  carpenter, 
and  five  other  carpenters,  for  breaking  his  honse,  and  for  an  assault  and 
battery,  1  Sept.  7  Jao.,  in  London,  in  the  parish  of  St.  Giles  exlra  Cripple- 
gate,  in  the  ward  of  Cripplegate,  &o.,  and  upon  the(^)  new  assignment,  the 
plaintiff  assigned  the  trespass  in  a  boose  called  the  Queen's  Head.  The 
defendants  to  all  the  trespass ^rasMr/racfionon  domvt  pleaded  not  guilty; 
and  as  to  the  breaking  of  the  house,  said,  that  the  said  house  prxd^  tatgwn 
quo,  &c,  et  diu  aniea  et  pottea,  was  a  common  wine  tavern  of  the  said  John 
Vaux,  with  a  common  sign  at  the  door  of  the  said  honae  fixed,  &c.,  by  force 
Vhereof  the  defendants,  pree^  tempore  quo,  <&c.,  t\z.  hard  quartd  pott 
meridiem,  into  the  said  house,  the  door  thereof  being  open,  did  enter,  and 
did  there  bay  and  drink  a  quart  of  wine,  and  there  paid  for  the  same,  &a. 
The  plaintiff,  by  way  of  replication,  did  confess,  that  the  said  house  nas  a 
common(c)  tavern,  and  that  they  entered  into  it,  and  bought  and  drank  a 
quart  of  wine,  and  paid  for  it;  but  further  said,  that  one  John  Ridding, 
servant  of  the  said  John  Vaux,  at  the  request  of  the  said  defendants,  did 
there  then  deliver  them  another  quart  of  wine,  and  a  pennyworth  of  bread, 
amounting  to  8d.,  and  then  they  there  did  drink  the  said  wine,  and  eat  the 
rtaa-i  bread,  and  upon  request  did  refuse  to  pay  for  the  same :  'upon  which 
I-  ^  the  defendants  did  demur  in  law :  and  the  only  point  in  this  case  was 
if  the  denying  to  pay  for  the  wine,  or  non-payment,  which  is  all  one  (for 

[a)  See  6  Hod.  TO,  216.  fitsgib.  86, 18S.      (i)  S  Co.  6,  a.  IS,  b.      (c)  Eelw.  SB,  a. 
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eveiy  non-pftjment,  upon  reqneat,  is  a  denying  in  kw,]  makes  tlie  entry 
into  the  tsTem  tgrtions.  And  firet,  it  wat  resolved  when  entry,  aafkordy, 
or{d)  lieente  m  given  to  an;/  one  by  the  late,  and  he  doth  abuse  it,  ?te  ihiiil 
he  a  tretpattcr  ab  initio :  but  tehere  an  entry,  aitthorily,  or  license  ie  given 
l^  lhe{e\  party,  and  he  abiuei  it,  Uure  lie  miut  be  punidied  for  hit  abiue, 
biU  AaU  not  be  a  tretpaster  ab  initio.  And  the  reaaon  of  this  difference  is, 
Uut  in  the  case  of  &  general  anthoritj  or  1icenBe(/)  of  law,  the  lav  adjudges 
b;  the  raboeqnent  act,  gvo  animo,  or  to  what  intent  he  entered,  for  acta 
exteriara  indicant  inleriora  teereta.  Vide  11  H.  4,  lb,  b.  But  when  the 
pttrty  gives  an  authority  or  license  himself  to  do  anything,  he  cannot,  for 
may  subsequent  oanse,  punish  that  which  is  done  by  his  own  authority  or 
license,  and  therefore  the  law  gives  authority  to  enter  into  a  oommon  inn, 
or  tavern  :  so  to  the  lord  to  distrain  ;  to  the  owner  of  the  ground  to  distrain 
damage-feasant;  to  him  in  reversion  to  see  if  waste  be  done;  to  the  com- 
moner to  enter  upon  the  land  to  see  his  cattle ;  and  such  like.  Tide  12  E. 
4,  8,b.  21E.4,  W,  b.  &H.9,21,a.  9  H.  8,  29,  b.  llH.i,  76,b. 
8  H.  7,  15,  b.  28H.8,6,  b.  But  if  he  who  enters  into  the  inn  or  tavern 
doth  a  trespass,  as  if  he(^)  carries  away  anything;  or  if  the  lord  who  dis- 
tnuna  for  rent,  or  the  owner  for  damage-feasant,  works  or  kills  the(^)  dis- 
tress; or  if  he  who  enters  to  see  waste  breaks  the  hoose,  or(i)  stays  there 
all  night;  or  if  the  commoner  cuta  down  a  tree ;  in  these  and  the  like  cases, 
the  law  adjudges  that  he  entered  for  that  purpose;  and  because  the  act 
which  demonstrates  it  is  a  trespass,  he  shall  he  a  trespasser  ab  initio,  as  it 
spears  in  all  the  said  books.  So  iT(y)  a  purveyor  takes  my  cattle  by  force 
of  a  commission,  for  the  king's  house,  it  is  lawful;  but  if  he  sells  them  iu 
the  market,  now  the  first  taking  is  wrongful;  and  therewith  agrees  18  H. 
6,  19,  b.     Et  tic  de  timililnu. 

2.  It  via*  resolved  perlolam  curiam,  ihal[k)  not  doing  cannot  make  the 
party,  tnho  has  avihority  or  license  by  the  law,  a  trespasser  ab  initio,  because 
mot  doing  is  no  trttpois,  and  therefore  if  the  lessor  distrains  for  his  rent,  and 
thereupoD  the  lessee  tenders  him  the  rent  and  arrears,  &c.,  and  requires  his 
beasts  again,  and  he  will  not  deliver  them,  this  not  doing  ^cannot 


make  bim  a  trespasser  ab  initio;  and  therewith  agrees  88  H.  fi,  47, 
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So  if  a  man  takes  cattle  damage-feasant,  and  the  other  offer  sufficient 
tmends,  and  he  refiuea  to  re-deliver  them,  now  if  be  sues  a  replevin,  he 
shall  recover^/)  damages  only  for  the  detaining  of  them,  and  not  for  the 
taking,  for  that  was  lawful ;  and  therewith  agrees  F.  S.  B.  69,  g.  temp.  E. 
1.  Replevin,  27.  27  E.  S,  88.  46  E.  S,  9.  So  iu  the  case  at^bar,  for 
iiot(in)  pacing  for  the  wine,  the  defendants  shall  not  be  treBpassers,  for  the 
denying  to  pay  for  it  is  no  trespass,  and  therefore  they  oannot  be  trespassers 
ab  initio;  and  therewith  agrees  directly  in  the  point{n)  12  £.  4,  9,  b. 

(d)  2  Boll.  661.     T«lT.  96,  67. 

(0  6B.  7,11,a.    Perk.  sect.  101.    Telv.  Mt,  97.    21E.  4, 19,b. 
(/)  2  Boll.  661.    21E.4,19,bi  76b.perC»te8by.    yelT.60,97.    Perk,  aect  191. 
6  H.  T,  11,  a. 
(y)  Perk.  sect.  119.    2  B.  4,  6.    Cro.  Car.  196.    TeW.  96. 
(A)  12  B.  4,  8,  b.    SCO.  11,  a.    1  And.  66    Cro.  Jae.  148.    Perk,  eeet  191. 
(i)  2  Boll.  601.    IIH.  4,  75,b.    Pitii.  Tr«p.  176.    Br.Treap.  97.    Br.  Eeplioa.  12. 
l/i  2  Boll.  601.     18  H.  6,  9,  b.     2  Inat  646. 
tt)  Cr.  Car.  196.     2  Bnlttr.  812.     1  BoIL  Bep.  ISO. 
({]  UL  Bep.  84.    Dr.  &  Stud.  lib.  2,  US,  b.     Hetl.  16. 
{■<)  1  BoU.  B«p.  60.    2  Bnlat.  812.  (*)  1  Sid.  6.    12  E.  4,  9,  a.  b. 
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For  there  Pigot,  Sergeant,  pata  Haa  verj  oaae,  if  one  comes  ioto  » tavern  to 
drink,  and  when  he  has  drunk  he  goes  away,  aod  will  not  pay  the  tavemer, 
the  taveroer  shall  have  an  action  of  trespass  against  him  for  his  entry.  To 
which  Brian,  Chief  Justice,  said,  the  said  case  which  Pigot  has  put  is  not(o) 
law,  for  it  is  no  trespass,  but  the  tavemer  shall  have  an  acHon  of  debt : 
and  there  befare(^)  Brown  held,  that  if  I  bring  cloth  to  a  tailor,  to  have  a 
gown  made,  if  the  price  be  not  agreed  in  certain  before,  how  much  I  shall 
pay  for  the  making,  he  shall  not  liave  an  action  of  debt  against  me ;  which 
is  meant  of  a  general  action  of  debt ;  but  the  tailor  in  such  a  case  shall 
have  (9)  a  special  action  of  debtj  tdL  that  A.  did  put  cloth  to  him  to  make 
a  gown  thereof  for  the  said  A.,  and  that  A.  would  pay  him  as  much  for 
making,  and  all  necessaries  thereto,  as  he  should  deserve,  and  that  for  the 
making  thereof,  and  all  necessaries  thereto,  he  deserves  so  much,  for  which 
be  brings  hia  action  of  debt:  in  that  case,  the  putting  of  his  oloth  to  the 
tulor  to  be  made  into  a  gown,  is  sufficient  evidence  to  prove  the  said  special 
contract,  for  the  law  implies  it:  and  if  the  tailor  over-v»lnes  the  making,  or 
the  necessaries  to  it,  the  jury  may  mitigate  it,  and  the  plaintiff  shall  recover 
BO  much  as  they  shall  find,  and  shall  be  barred  for  the  rendae.  But  if  the 
tailor  (as  they  use)  makes  a  bill,  and  he  himself  values  the  making  and 
the  necessaries  thereof,  he  shall  not  have  an  action  of  debt  for  his  own 
value,  and  declare  of  a  retuoer  of  him  to  make  a  gown,  &o.,  for  so  much, 
unless  it  !s  so  especially  agreed.  But  in  snch  case  he  may(r)  detain  the 
garment  until  he  is  paid,  as  the  hostler  may  the  horse.  Vide  Br.  Distress, 
1^631  ^^'  ""^  '^  *  ^"^  resolved  by  the  court  Vide  the  Book  in  *S0 
I-  -1  Ass.  pi.  38,  John  Metrever's  case,  it  is  held  by  the  court,  that  if  the 
lord,  or  his  bailiff  cornea  to  distrain,  aod(()  before  the  distress  the  tenant 
tenders  the  arrears  upon  the  land,  there  the  distress  taken  for  it  is  torltoua. 
^e  same  law  for  damage-feaaant,  if  before  the  distress  he  tenders  sufficient 
amends ;  and  therewith  agrees  7  E.  S,  8,  b.  in  the  Hr.  of  St.  Mark's  case, 
and  so  is  the  opinion  of  Hull  to  be  anderstood  in  IS  H.  A,{l)  17,  b.,  which 
opinion  ia  not  well  abridged  in  title  Trespass,  180.  Note  reader  thii  differ- 
ence, thai  tender  upon  (id(u)  hnd  be/ore  the{v)  dUtreu  make*  the  dixtrea 
tortioju;  tender  after  the  dulresi,  and  be/ore  the  impounding,  make  the 
detainer,  and  not  the  talcing,  wrongful :   tender  t^/ier{w)  the  impoitndttig 

(0)  12  E.  4,  9,  b.  (p)  12  E.  4,  9,  b.  (q)  1  Sid.  6. 

(r)  Hob.  42.  Telv.  67.  Cro.  C»r.  271.  272.  Br.  DtitreBs,  271.  Palm.  228.  Hot 
101.  22  E.  i,  49,  b.  Moop,  877.  5  Bd.  4,  2.  b.  1  EoU.  Rep.  44.  2  RoU  Kap. 
489.    2  Roll.  86,  928.    S  BnUCr.  269,  (t)  Br.  Diitr.  87.    Br.  Tender,  &o.  18. 

(1)  2  Ml.  661.  See  AoBCOoiba  v.  Shore,  1  Camp.  285.  1  Taunt.  261.  RepleTin 
tor  takins  and  imponadfng,  pUt  a  tender  after  the  Inking  and  before  impaanding: 
held  good  for  the  detMnlug  after  taader  ia  a  new  taking.  Evans  v.  Elliott,  6  Ad.  ft 
EU.  142. 

(u)  2  Sid.  40.  (0)  6  Co.  76,  a.    2  Inat  107. 

(w)  21I0I].  661.  lBrawnl.l7S,  2  last  107.  SCo.TS.a.  [It  seeniB  to  bave  been 
tbonght  in  tbe  case  of  Smith  t.  Qoodwin,  4  B.  &  Ad.  416,  that  this  dootrine  does  not 
apply  to  the  case  of  a  distresB  for  rent,  but  that  a  tender  of  the  rest  and  charges 
after  impounding  would  make  tbe  eabaequent  detainer  tortious.  In  that  case,  how- 
eTer,  tbare  wai  a  aeiiure,  an  impoanding  upon  tbe  premiBea,  than  a  tender  of  Uie 
rent  and  ohargea,  than  a  relinqniahment  of  tbe  diatreaa,  twd  then  a  teeoad  jomrs.  In 
Thomas  v.  Harriea,  1  M.  &  Qr.  696,  1  So.  N.  K.  624,  Maule,  J.,  thought  that  under 
the  11  Qao.  2,  0.  19,  b.  22,  the  right  of  tender  remained  as  Ions  as  the  distreaa  was 
on  the  premises ;  but  the  other  Judsea  differed  ttoTa  him.  The  doctrine  UM  dova  in 
the  Six  Carpenters'  Case  is  affirmed  \ij  Ellis  t.  Taylor,  S  M.  ft  W.  416 ;  and  Ladd  v. 
Thonas,  i  Perr.  ft  D.  9 ;  12  Ad.  &  BL 117,  B.  C.J 
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nojbet  tuiAer  Ote  one  nor  ike  other  vtrongfuj ;  Jar  tA<n  A  fome*  too  late, 
beeatae  Aen  ihe  catue  w  pia  to  Ae  Iriai  of  the  lata,  to  be  there  determined. 
But  after  the  bw  has  determined  it,  uid  the  &Towant  has  retnm  irreple- 
visable, yet  if  the  pl&iotiff  makes  him  a.  snffioient  tender,  he  may  have  an 
action  of  Detintie  for  the  detainer  after  :  or  he  may,  upon  satiafikctioii  made 
In  oonrt,  have  a  writ  tor  the  re-delirery  of  his  goods ;  and  therewith  agree 
the  nid  books  in  18  H.  4,  17,  b.  14  H.  4.  4.  Be^str'  Jadic"  87.  45 
E.  8,  9,  and  all  the  books  before.  Vide  14  Ed.  4,  4,  b.  2  H.  6, 12.  22 
Hen.  6,  66.  Doctor  and  Student,  lib.  2,  cap,  27.  Br.  MBtresB,  72,  and 
rakington'B  case,  in  the  Fifth  part  of  my  Report^  fbl.  76,  and  bo  all  the 
books  which  prima/ade  seem  to  disagree,  are  upon  fall  and  pregnant  reason 
well  reconciled  and  agreed. 


Fbov  this  case,  which  is  one  of  the  moat  celebrated  in  Ix>rd  Coke's  Beporta 
three  points  are  to  be  collected : 

1.  That  if  a  man  abase  an  aatbority  given  to  him  by  the  law,  he  becomes  a 
trespoBBer  ab  initio. 

2.  That  in  an  action  of  trespaas,  if  the  authority  be  pleaded,  the  sabaeqnent 
■base  may  be  replied. 

3.  That  a  mere  nonfauanee  does  not  amount  to  snch  an  abnBO  as  renders  a 
man  a  trespasser  ab  miHo. 

The  first  of  these  points  has  been  frequently  confirmed.    In  Oxley  v.  Watts, 

I  T.  R.  12,  the  plamtiffsned  the  defendant  in  trespass  for  taking  a  horse ;  the 
defendant  justified  taking  him  as  an  estray.  Replication,  that,  after  the  taking 
mentioned  in  the  declaration,  the  defendant  worked  the  horse,  and  so  became  a 
tresftasaer  ab  initio.  On  motion  in  arrest  of  Judgment,  the  court  held  the  repli* 
cation  good,  and  the  defendant  a  trespasser  ab  initio.  The  same  point,  pre- 
cisely, was  decided  in  Bagshaw  v.  Goward,  B.  N.  P.  81 ;  Cro.  Jac.  147,  wliere 
it  arose  on  demnrrer;  accord.  Gargrave  v.  Smith,  Salt.  221;  Sir  Ralph 
Bovey's  case,  I  Tent.  217;  Aitkenhead  v.  Blades,  5  Taunt.  198.  One  conse- 
quence of  this  doctrine  was,  that,  if  a  party,  entering  lawfully  to  make  a  dis- 
{kss,  committed  any  subsequent  abuse,  he  became  a  trespasser  ah  initio.  In 
OargrftTC  v.  "Smith,  Salk.  221,  and  Dye  v.  Leatherdale,  3  Wilson,  20, 

this  was  expressly  decided.  [But,  if  there  be  a  seizure  of  several  chat-  i  ■■ 
tela,  some  of  which  are  by  law  seizahle,  and  some  not,  or  some  of  which  ore 
subsequently  abused,  and  the  rest  not,  the  seizure  is  or  becomes  illegal,  only  as 
to  the  part  which  it  was  nnlawfnl  to  seize,  or  which  was  snbsequently  abused, 
and  the  seiznre  of  the  rest  continnes  legal;  Dod  v.  Manger,  6  Mod.  215;  Har- 
T^  V,  Pocock,  11  M.  &,  W.  740.]  As  it  was  fonud  however,  that  this  doctrine 
[of  trespass  db  initio]  bore  extremely  hard  oo  landlords ;  to  relieve  them,  stat. 

II  O.  2,  c.  19,  s.  19,  provided,  "That  where  any  distress  shall  bo  made  for  any 
rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards  done  by 
the  party  distraining,  or  hia  agent,  the  distress  shall  not  be  deemed  nnlawfid, 
BOr  the  distrainer  a  trespasser  ab  initio;  hot  the  party  grieved  may  recover 
satisfactiou  for  the  damage  in  a  special  action  of  trespait  on  iHe  cate,  at  the 
dectiou  of  the  *pUinti(f,  and,  if  he  recover,  he  ahall  have  fall  '^**b^-"  r«^f^i 
The  tme  constmetion  of  the  above  words,  "  tretpcus,  or  ihe  oate,"  is,  that  ^  ' 
the  party  injured  mast  bring  trespass,  if  the  injury  tie  a  trespass,  and  case,  if  it 
be  Uie  subject  matter  of  an  action  on  the  case.  The  nature  of  the  irregularity 
deteraiioee  the  form  of  action.  Hence,  case  ought  to  be  brought  for  an  irregu- 
larity in  omitting  to  appraise  the  goods  before  selling  them,  and  trespass,  for 
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remaining  in  poBsesBion  beyond  the  five  days.  WinteTfaonnie  T.  HoTgan,  11 
Bast,  395 ;  see  Etherton  v.  Popplewell,  9  Bast,  139.  [Note  the  diversity  be- 
tween ench  coaea,  and  Miles  t.  Bongh,  3  Q.  B.  84S,  where  a  Btatate  gave  ao 
option  to  sae  by  action,  of  debt,  or  on  the  ease.]  By  IT  O.  2,  c.  3B,  s.  8,  when 
any  diBtress  shall  be  made  for  money  justly  due  for  the  relief  of  the  poor,  the 
party  dietraining  Ehall  not  be  deemed  a  trespasser  ab  initio,  on  acconut  of  anj 
act  snbseqaently  done  by  him ;  but  the  party  grieved  may  recover  satisfaction 
for  the  special  damage,  in  an  action  of  trespass  or  on  the  case,  with  fbll  costs, 
unless  tender  of  amends  is  made  before  action  brought. 

As  to  the  right  of  a  plaintiff  to  rtply  the  abuse,  where  it  is  such  as  renders 
the  defendant,  who  has  pleaded  the  authority  which  be  has  abused,  a  trespasser 
<A  initio — that  ia  established  by  several  cases.  lo  the  principal  caae  it  eeema 
to  have  been  assumed ;  for  no  objection  was  taken  to  the  replication  as  being  a 
departure :  bnt  Lord  Coke  says,  that  the  only  point  was,  whether  the  denying 
to  pay  made  the  first  entry  into  the  tavern  tortions.  In  Gargrave  T.  Smith, 
galh.  221,  B.  N.  P.  81,  trespass  for  t«kiug  goods.  Flea,  that  defendant  dis- 
trained them  damage-feasant.  Beplication,  that  he  afterwards  converted  them 
to  his  own  uae.  "  On  demurrer,  it  was  holden  to  be  no  departure,  but  to  make 
good  the  declaration:  for  he  that  abuses  a  distress  is  a  trcapaaser  ai  initio; 
and  it  would  be  of  no  avail  to  the  plaintiff  to  etatfi  the  conrersion  in  his  decla- 
ration, for  it  is  in  no  ways  necessary  to  his  action,  and,  if  alleged,  need  not  be 
answered.  It  would  be  out  of  time  to  state  it  in  the  declaration,  but  it  must 
come  in  in  the  replication."  [Ace.  Roberts  v.  Taylor,  3  Dowl.  &  L.  1.]  See 
too,  Sir  R.  Bovej'B  case,  1  Vent.  217,  where  Hale,  C.  J.,  said,  that  to  state  it 
in  the  declaration  would  be  "  lilce  leaping  before  you  came  to  the  sUle ;"  and  see 
Taylor  v.  Cole,  3  T.  B.  292.  And  the  only  proper  eonrse  is  to  reply  specially ; 
for  if  the  defendant  plead  an  authority  in  law,  and  the  plaintiff  rely  on  an  abase, 
he  most  not  reply  <U  i/^ria,  as  will  be  seen  in  the  note  to  Crogate's  case,  ante, 
p.  59,  and  Price  v.  Peek,  1  Biag.  N.  C.  380. 

It  has  been  held  that  the  sheriff,  if  indeed  he  be  a  trespasser  at  all,  is  not  at 
„  ^  all  events,  so  ab  initio,  on  *acconnt  of  his  detaining  a  prisoner  who  caine 
^  -'  into  bis  cnstody  lawfully,  beyond  the  time  at  which,  according  U>  the 
practice  of  the  court  as  regulated  by  Statute  (bnt  of  the  applicability  of  which 
to  the  plaintiff's  caae,  it  was  not  averred  the  sheriff  hod  notice,]  he  ought  to 
have  been  detained.  In  that  case,  a  distinction  was  drawn  by  Littledole,  J., 
between  cases  in  which  the  excess  may  have  been  contemplated  at  the  time  of 
the  original  act,  and  those  in  which  it  could  not  possibly  have  been  so.  Smith 
V.  Eggington,  7  A.  4  E.  161.     [See  Magnay  v.  Burt,  5  Q.  B.  381. 

As  to  becoming  a  trespasser  ab  initio  by  nonfeasance,  see  the  dicta  in  Jacob- 
son  y.  Blake,  6  Uan.  &  Gr.  925 ;  7  Scott,  N.  B.  172.] 


1.  The  first  of  the  three  points  abore-mentioned,  that  the  abuse  of  sn 
authority  givea  by  law,  makes  the  party  a  trespasser  ab  initio,  is  confirmed 
in  Haiard  v.  Israel,  1  Binney,  240 ;  Colby  v.  Jackson,  12  New  Hampshire) 
626,  533;  Stephens  v.  Lawson,  7  Blackford,  275,  276;  dioU  in  Wilt  v. 
Welsh,  6  Watts,  9,  13,  in  Van  Bmnt  and  another  v.  Schneok,  13  Johnson, 
414,  and  in  Nelson  v  Miriam,  4  Pickering,  249.  Any  irregnlarity  in  the 
condnct  of  a  legal  agent,  whereby  any  of  his  acts  are  without  the  pre-reqni- 
Ntes  appointed  by  the  law — as,  if  cattle  seiied  damage-feasant,  are  impounded 
wiUiODt  previous  assessment  of  damages,  or  goods  taken  under  warrant  of 
dUtress  for  fines  incurred,  or  for  duties,  are  sold  without,  or  after  too  brief 
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aD  advei-tisement,  oi  goods  distntined  for  reot  are  boM  vithovt  appraise- 
ment  and  adTertiBemeDt,  where,  bb  in  PennsjlvaDia,  the  statute  11  Geo.  2, 
c  19,  B.  10,  is  not  in  foroe — makes  a  tre^asser  ab  initio;  Sackrider  t. 
M'Donald,  10  Johnson,  253 ;  Blake  t.  Johnson,  1  New  Hampahire,  91 ; 
Pnrrington  t.  Loring,  7  Massachusetts,  3S8;  Kerr  and  another  v.  Sharp, 
14  Sergeant  &  Rawle,  399 ;  Barrett  t.  White,  et  al.,  8  New  Hampshire, 
210,  228.  But  a  distress  for  more  rent  than  is  doe  is  not  such  an  abuse 
of  process  as  makes  the  party  a  trespasser  at  all,  or  his  act  void;  Tancred 
T.  Leyland,  16  Qoeen's  B.  6ti0.  An  officer  entering  a  house  to  serve  legal 
process  on  goods,  becomes  a  trespasser  ab  initio,  bj  putting  an  unfit  person 
in  keeping  of  the  goods,  against  the  owner's  consent ;  Maloom  v.  Spoor,  12 
Metcalf,  279.  See  also  Rowlej  v.  Rice,  11  Id.  387.  A  sheriff  selling  the 
whole  interest  in  goods,  owned  by  two  jointly,  npon  an  execution  against 
one,  is  a  trespasser,  ab  iniHo;  or  if  an  officer  of  the  law  having  authority 
to  remove  the  building  of  another  person  from  the  street,  should  after  doing 
this,  exceed  his  authority  by  making  sale  of  a  part  of  the  materials,  he 
becomes  a  trespasser  ab  initio,  and  liable  for  the  whole  value ;  Murray  v. 
Gaboon  &  al.,  84  Maine;  Melville  v.  Brown,  15  Massachusetts,  82;  Wad- 
dell  Y.  Cook,  2  Hilt's  N.  Y.  47. — It  is  otherwise  where  the  authority  is 
given  by  the  party ;  Allen  v.  Crofoot,  5  Wendell,  506,  where  a  different 
teaaoD  is  given  from  that  in  the  principal  case. 

2.  The  point  of  pleading,  mentioned  above,  is  confirmed  in  Hopkins  v. 
Hopkins,  10  Johnson,  869,  and  decided  to  be  applicable  also  to  replevin; 
in  that  case,  replevin  was  bronght,  avowry  made,  and  the  abuse  specially 
replied;  it  was  held  that  the  original  taking  was  thereby  rendered  nnUw- 
fnl,  and  replevin  lay. 

3.  Mere  non-feasance  does  not  make  a  trespasser  ab  initio;  Gardener  v. 
Campbell,  15  Johnson,  401 ;  Gates  v.  Lounsbury,  20  id.  427 ;  Hale  t. 
Clark,  18  Wendell,  498;  Bell  v.  North,  4  Uttell,  133;  Waterbnry  v. 
Lockwood,  4  Day,  257.  There  must  be  such  a  poutive  act,  as  if  done 
withont  authority  would  be  a  trespass ;  Shorland  t.  Govett,  5  B.  &  0. 
485;  Perrin  V.  Symonds,  II  New  Hampshire,  363;  Adams  v.  lUvers,  11 
Barbour,  894. 

The  principle  that  the  abnse  of  a  legal  authority  to  enter  renders  the 
oH^nsl  entry  unlawful,  does  not  extend  to  criminal  laiv;  and  the  fact  that 
one  who  has  entered  an  inn  and  the  bar-room,  as  he  had  a  right  by  law  to 
do,  afterwards  commits  a  larceny  in  the  bar-room,  cannot  relate  back  so  as 
to  make  his  entry  into  the  house  criminal,  and  render  him  subjcet  to  an 
indictment  for  entering  the  house  with  intent  to  steal;  The  State  v.  Moore, 
12  New  Hampshire,  42,  where  the  reason  of  the  rule  in  the  principal  case, 
is  said  to  be  the  policy  of  the  law  for  preventing  its  authority  being  turned 
into  an  instrument  of  oppression  and  justice. 

H.  B.  W. 
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[*67]  *LAMPLEIGH  v.  BEATHWAIT. 

MICH.  13  JACOBI.— EOT.  712. 

[hifobtkd  bohaat,  lOG.] 
A  am*  TOlaDtarf  Otmrlttf  win  bc4  nphoM  as  Ai 


Anthont  Lampleioe  brouxh  an  usompait  against  Thomu  Bratliwut 
and  deolued,  that  whereas  the  defeadant  had  faloniounly  alain  one  Patrick 
Mabume;  the  defendant,  after  the  stud  felony  done,  iuBtantly  required  the 
plaintiff  to  labonr,(a)  and  do  hia  endeavour  to  obtain  his  pardon  from  tha 
king,  whereupon  the  plaintiff,  upon  the  same  request  did,  by  all  the  meau 
he  conld  and  many  days'  labour,  do  hia  endeavonr  to  obtain  the  king's 
pardon  for  the  said  felony,  viz.,  in  riding  and  joameying  at  his  own  charges 
from  London  to  Boston,  when  the  king  was  there,  and  to  London  back, 
and  BO  to  and  from  Newmarket,  to  obtain  pardon  for  the  defendant  for  the 
aaid  felony.  Afterwards,  ao.  &o.,  in  consideration  of  the  premises,  the 
B^d  defendant  did  promise  the  said  plaintiff  to  give  him  1001,,  and  that  he 
had  not,  &c.,  to  his  damage  1201. 

To  this  the  defendant  pleaded  non  assumpsit,  and  found  for  the  plaintiff, 
damages  100/.  It  was  said  in  arrest  of  judgment,  that  the  consideration 
was  passed. 

But  the  chief  objection  was,  that  it  doth  not  appear  that  he  did  any  thing 
towards  the  obtaining  of  the  pardon,  but  riding  up  and  down,  and  nothing 
when  he  came  there.  And  of  this  opinion  was  my  brother  (Warbuiton), 
batmyaelf  and  the  other  two  judges  were  of  opinion  for  the  p1aintiff,(&]  and 
BO  he  had  judgment. 

_.Q..  First,  it  was  agreed,  that  a  mere  voluntary  courtesy  will  *not 
l-  -I  have  a  oonaideration  to  uphold  an  assumpsit.  But  if  that  courtesy 
were  moved  by  a  suit  or  request  of  the  party  that  gives  the  assumpsit,  it 
will  bind;  for  the  promise,  though  it  follows,  yet  it  is  not  naked,  but 
couples  itself  with  the  suit  before,  and  the  merits  of  the  party  procnred  by 
that  suit,  whioh  is  the  difference.  Fasch.  10  Elis.  Dyer,  272.  Hunt  and 
Bates.     See  Oneley's  case,  19  Eliz.  Dyor,  855. 

Then,  as  to  the  main  point,  it  is  first  clear,  that  in  this  case  upon  the 
issue  non  assumpsit,  all  these  points  were  to  be  proved  by  tke  plaintiff: 

1.  That  the  defendant  had  committed  the  felony,  prout,  &o. 

2.  Then  that  he  requested  the  plaintiff's  endeavour,  pront,  &c. 

3.  That  thereupon  the  plaintiff  made  his  proof,  prout,  See. 

4.  That  thereupon  the  defaudant  made  his  promise,  prout,  &x. 

Y(a  wberesoever  I  build  my  promise  upon  a  thing  done  at  my  request, 

(a)  Id  a  eaa«  tn  Eapinaase,  this  oonuileistion  was  held  lUega],  ^i.,  ITomun  v.  Col^ 
S  Esp.  25S. 
(i)  Sm  1  Vui.  Bannd.  211,  e.  In  notis.    2  Wnu.  Sannd.  136,  in  notis. 
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tlifl  ezecation  of  the  act  most  panne  the  reqneat,  for  it  ia  like  a  oaae  of 
commiBUOD  for  this  purpose. 

80  then-tbo  issoe  found  vt  supnt  ii  a  proof  that  he  did  bis  endeaTonr 
ttcording  to  the  request,  for  else  the  issae  could  not  have  been  found :  for 
that  is  the  difference  between  a  promise  npon  a  ooDsideration  executed  and 
executory,  that  in  the  executed  joa  cannot  traverse  the  consideratian  bj 
itself,  because  it  is  passed  and  incOTporated  and  coupled  with  the  promi8e.(<:) 
And  if  it  were  not  indeed  then  acted,  it  b  nudum  pactum. 

But  if  it  be  cxecntory,  as,  in  consideration  that  yoa  shall  serve  me  a 
year,  I  will  give  yon  ten  pounds,  here  yon  cannot  bring  yonr  action,  tiU 
the  aenice  performed.  Bat  if  it  were  a  promise  on  either  side  execatory, 
it  needs  not  to  aver  performance,  for  it  is  the  ccnnter-promise,  and  not  the 
performance,  that  makes  the  consideration ;((/)  yet  it  is  a  promise  before, 
though  not  binding,  and  in  the  action  you  shall  lay  the  promise  as  it  was, 
and  make  special  averment  of  the  service  done  after. 

Now,  if  the  service  were  not  done,  and  yet  the  promise  made,  prout,  ko., 
the  defendant  must  Dot  traverse  the  promise,  but  he  most  traverse  the 
performance  of  the  service,  because  they  are  distinct  in  ftict,  though  they 
most  concur  to  the  bearing  of  the  action. 

*Then  also  note  here,  that  it  was  neither  required,  nor  promised  niam 
to  obtain  the  pardon,  but  to  do  hu  endeavour  to  obtain  it ;  the  one  '-  ^ 
was  his  end,  and  the  other  his  office. 

Now  then,  be  hath  laid  expressly,  in  general,  that  be  did  ku  endeavour 
to  obtain  it,  vis.,  tn  equiiaTido,  cfv.,  to  obtain.  Now,  then,  clearly,  the 
mbstance  of  this  plea  is  general,  for  that  answers  directly  the  request,  the 
(fecial  assigned  is  but  to  inform  the  conrt;  and  therefore,  clearly,  if,  upon 
the  trial,  he  could  have  proved  no  riding  nor  jonmeying,  yet  any  other 
effectual  endeavour  according  to  the  request  would  have  served  :(e)  and  there- 
fore, if,  the  consideration  bad  been,  that  he  should  endeavour  in  the  future, 
so  that  he  must  have  lud  his  endeavour  expressly,  and  ixai  done  it  as  he 
doth  here,  and  the  defendant  had  not  denied  the  promise,  but  the  endea* 
your,  he  must  have  traversed  the  endeavour  in  the  general,  not  in  the 
riding,  &a.,  in  the  special;  which  proves  clearly,  that  it  is  not  the  sab- 
Stance,  and  that  the  other  endeaTonr  would  serve.  This  makes  it  clear, 
that  though  particulars  ought  to  be  set  forth  to  the  court,  and  those  sufG- 
eioDt,  which  were  not  done,  which  might  be  cause  of  demurrer;  yet  being 
but  matter  of  form,  and  the  substance  in  the  general,  which  is  herein  the 
usae  and  verdict,  it  were  cured  by  the  verdict;  but  the  special  is  also  well 
enough ;  for  all  is  laid  down  for  the  obtaining  of  the  pardon  which  is  within 
the  request;  and  therefore,  suppose  he  bad  ridden  to  that  purpose,  and 
Br«thwait  bad  died,  or  himself,  before  he  could  do  any  thing  else,  or  that 
another  bad  obtained  the  pardon  before,  or  the  like,  yet  the  promise  bad 
bolden. 

And  observe  that  case,  22  B.  4, 40.  Condition  of  an  obligation,  to  show 
a  sufficient  discharge  of  an  annuity,  yon  must  plead  the  certainty  of  the 

(c)  See  R.  H.  1SS4,  Paaunger  v.  Brookie,  I  Biag!  K.  C.  S8T. 

(d)  See  DOlM  to  PordagB  t.  Cola,  1  Wms.  Saimd.  S20,  and  to  Peters  v.  Opie,  2  Wms. 
8aand.  862. 

(<}  8m  the  notes  to  Briitow  v.  Wright,  post 
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diediarge  to  the  ooart  (/)  The  reaBon  whereof,  gjven  b;  Brian  and  Choke 
is,  that  the  plea  there  contains  two  parte,  one  a  trial  per  pait  $eil.  the 
writing  of  the  discharge,  the  other  by  the  court,  seil.  the  so^ciency  and 
validity  of  it,  which  the  jury  oonld  not  try ;  for  they  agree,  that  if  the 
conditioD  had  been  to  build  a  house  agreeable  to  the  state  of  the  obligee, 
because  it  was  a  case  all  proper  for  the  coantr;  to  try,  it  might  have  been 
pleaded  generally :  and  then  it  was  a  demurrer,  not  an  isBue,  as  is  here. 


r»>Tni  *Wheheviir  the  consideration  of  a  promise  is  execui&ry,  there  must 
>•  '  ex  neeeisUatt  rei  have  been  a  request  od  the  part  of  the  person  promising. 
For  if  A.  promise  to  remDoerate  B.,  in  consideration  that  B.  will  perrorm  some- 
thing BpeciGed,  that  amounts  to  a  request  to  B.  to  perform  the  act  for  which 
he  is  to  he  remnnerated.  See  King  v.  Sears,  2  C.  M.  &  B.  53.  5  Tyrwh.  587. 
The  only  difficulty  that  can  arise  in  snch  cases  ia  on  the  question  which  some- 
times occurs  tshether  the  consideration  motx  from  the  plainliff:  as,  for  instance, 
if  A.  in  consideration  of  something  to  he  done  by  B.,  were  to  promise  something 
to  C,  in  this  CBse,  C.  being  a  stranger  to  the  consideration,  unless  he  in  some 
way  had  intervened  in  the  agreement  between  A.  and  B.,  could  not  sostain  an 
action  on  the  promise.  See  Price  v.  Baston,  4  B.  Jt  Adol.  433 ;  Osborne  v. 
Rogers,  1  Wms.  Saund.  264.  See  Thomas  v.  ShDUbeer,  1  Mee.  &  Welsh.  126. 
But  if  the  plaintiff  Aoiw  intervened  in  the  agreement,  that  is  anfficient.  Tipper 
V.  Bicknell,  3  Bingh.  N.  C.  710;  Webb  v.  Rhodes,  ib.  734.  And  in  Lilly  v. 
Hayes,  5  A.  A  E.  549,  A.  transmitted  money  to  B.  and  afterwards  informed  him 
that  it  was  for  C. :  B.  having  assented  to  this,  and  C.  having  been  informed  »f 
it,  it  was  held  that  0.  might  maintain  assumpsit  for  money  had  and  received 
against  B.  See  also  Dntcbmao  v.  Tooth,  5  Bing.  N.  C.  57T.  [The  rule  seems 
to  be,  that  where  the  third  person  is  the  only  one  interested  in  the  considera- 
tion,— as,  where  one  pays  money  to  another  for  the  nse  of  the  third  person,  or 
having  money  of  another  promises  him  to  pay  it  to  the  third, — here,  the  right 
of  action  is  in  the  third  person :  but,  if  the  contract,  though  to  be  performed  to 
a  tliird  person,  is  for  the  beoefit  of  the  promisee,  and  the  third  is  a  stranger  to 
the  consideration,  as,  where  the  promisee  owes  the  third  person,  and  another 
promises  him  that  he  will  pay  that  person,  here  the  promisee  alone  has  the 
right  of  action,  BIymire  v.  Boistle,  6  Watts,  182 ;  confirmed  in  Morrison  v. 
Berltey,  id.  349  ;  Hubbert  v.  Borden  and  another,  6  Wharton,  79,  94 ;  Raras- 
dale  V.  Horton,  3  Barr,  330 ;  Esling  v.  Zantiinger,  1  Harris,  50,  55 ;  see,  also, 
Edmundson  v.  Penny,  1  Barr,  334;  Beers  v.  Robinson,  9  id.  229;  Comfortv. 
Eisenbeis,  1  Jones,  13,  16;  Owings's  Ei^rs  v.  Owinga,  1  Harris  &  Gill,  385; 
Carnegie  and  another  v.  Morrison  and  another,  2  Mctcalf,  381 ;  Sailly  v.  Cleve. 
land,  lOWendell,  156,159;  Barker  v  Bucklin,  2  Denio,  45 ;  Treat  v.  Stonton, 
14  Connecticut,  446,  451 ;  Hall  v.  Huntoon,  17  Vermont,  244,  251 ;  Motley  v. 
Mannf.  Ins.  Go.  29  Maine,  33T ;  Todd  v.  Tobey,  id.  220,  224 ;  Farlow  v.  Kemp, 
7  Blackford,  544 ;  Uuckabee  v.  May,  14  Alabama,  263,  265.]  Where  the  coD- 
sideration  is  exemtled,  unless  there  have  been  an  antecedent  request,  no  action 
is  maintainable  upon  the  promise;  for  a  request  must  be  laid  in  the  declaration, 
and  proved,  if  put  in  issue  at  the  trial.  Child  v.  Morley,  S  T.  11.  610 ;  see  Sut- 
ton V.  Tatham,  10  A.  &  E.  27  ;]  Stokes  v.  Lewis,  I  T.  R.  20 ;  Naish  v.  Tatlock, 
2H.  Bl.  319;  Hayes  v.  Warreu,  2  Str.  933 ;  Richardson  v.  Hall,  1  B.  &  B.  50; 

(y)  8«  to  a  plea  of  itul  ajard  in  an  action  on  a  bomt  to  fona  an  award,  the  rapK- 
oaUon  must  set  out  the  award,  in  order  tbat  tbe  oourt  may  jodge  of  its  sufficiency. 
Sea  I  Wms.  Sanadere,  S27,  d.  d. 
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Dnniford  v.  Iffesaiter,  5  M.  A  3.  446 ;  [LiTingston  t.  Bogers,  1  Cainea,  964,  and 
we  note  to  edition  of  1813;  Comstockv.  Smith,  7  Johnson,  87;  Parker  v.  Crane, 
6  WendeU,  647 ;  Allen  v.  Woodwurd.  5  Foster,  H7  j  Hatch  v.  Pnrcell,  1  Id.  64.] 
Se«  Be^.  Oen-  Hil.  1832,  pi.  8.  For  [although  coarts  of  law  will  not,  in  the 
absence  of  fraud,  enter  into  the  qnestion  of  adtquaey  of  coDsideration,  Skeal« 
T.  Beale,  11  A.  &  E.  983 ;  England  v.  Damon,  11  A.  A  E.  8o6,]  yet  a  mere 
Tolnntary  conrtesy  ia  not  enfficient  to  sapport  a  BobBeqaeot  promise ;  bat  when 
there  was  preyions*TeqaeBt,  the  coorteey  was  not  merely  voluntary,  nor 
is  the  promise  nudum  poefum,  but  couples  itself  with,  and  relates  back  >■  ' 
to,  the  previons  request,  and  the  merits  of  the  party  which  were  procured  by 
that  request,  and  is  therefore  on  a  good  cousideratioD.  Bee  Pawle  v.  Qonn, 
4  Bing.  N.  C.  448.  fSTlieii,  however,  it  m  above  said  that  the  request  mast  be 
laid  and  proved,  it  mast  be  understood  that  there  are  Bome  cases  in  which  the 
consideration,  though  execuled,  is  of  such  a  nature  that  it  must  have  been  moved 
by  a  previons  request,  and  in  which,  therefore,  as  in  a  case  of  executoi;  con- 
sideration, the  Btat«ment  that  what  was  done  wae  at  the  defertdanCs  re^ieai,  ia 
merely  expreaiio  amtm  quce  tacite  in»unl,  and,  therefore,  unnecessary.  Such, 
for  instance,  ia  the  case  of  moaey  lent,  which,  if  lent  at  all,  mast  obviously 
b»ve  been  so  with  the  borrower's  concurrence.  But  the  demand  for  money 
paid  to  the  defendant's  use  stands  on  a  different  footing,  for  it  may  be  Bo  paid 
without  hia  request,  which,  consequently,  ought  to  be  averred  in  terms,  and 
proved,  either  directly  or  by  circnmstances  from  which  it  may  be  implied  by 
law.  Victor  t.  Davies,  12  M.  &  W.  758 ;  1  M.  &  Or.  2G5,  note.]  Snch  a  request 
nwy  be  either  e^rttt  or  implkd.  If  it  have  not  been  made  in  express  terms, 
it  will  he  implied  under  the  following  circumstances : — FiTst,  Where  the  con- 
sideration consists  in  the  plaintiff's  having  been  compelled  to  do  that  to  which 
the  defendant  was  legally  compellable,  Jeffreys  t.  Gnrr,  2  B.  &  Ad.  633 ;  Pow- 
nan  T.  Ferraod,  6  B.  &  C.  439;  Bxall  v.  Patridge,  8  T.  R.  308;  Tonssaint  v. 
Martinnant,  2  T.  R.  100;  GriBSel  V.  Eobinson,  3  Bingh.  N.  0.  13.  (Draughan 
V.  Banting,  9  Tredell,  10,  13.)  Seamdli/,  Where  the  defendant  has  adopted 
•nd  enjoyed  the  benefit  of  the  consideration,  for  in  that  case  the  maxim  applies 
omnu  ratUtibiiio  retrotrahilur  et  mandate  cejuipartwr.  Vide  Fawle  v.  Gnon,  4 
Bins.  N.  C.  443.  (Doty  v.  Wilson,  14  Johnson,  378 ;  Kenan  v.  Holloway,  16 
Alabama,  54,  58;  Ouerard  v.  Jenkins,  1  Strobhart,  171 ;  Hatch  v.  Furcell,  1 
Foster,  544.)  TAirdlff,  Where  the  plaintiff  mluniarilt/  does  that  wberennto  tjie 
defendant  was  legally  compellable,  and  the  defendant  afterwards,  in  considera- 
tion thereof,  Kcpreaaly  promises.  Wennell  v.  Adney,  3  B.  &  P.  250  in  notis; 
Wing  T.  Mai,  1  B.  &  A.  104 ;  8.  N.  P.  8  ed.  p.  57,  n,  11.  Paynter  v.  Williams, 
1  C.  Jt  M.  818.  But  it  must  be  observed  that  there  is  this  distinction  between 
this  and  the  two  former  cases,  viz.  that  in  each  of  the  two  former  cases  the  law 
will  imply  the  promite  as  well  as  the  rtquett,  whereas  in  this  and  the  following 
case,  the  j>roffiiw  is  not  implied,  and  the  request  is  only  then  implied  when  there 
has  been  on  espresa  promise.  Atkins  v.  Banwell,  2  East,  505,  (Without  a 
ratification  of  the  payment,  one  who  pays  the  debt  of  another  without  hia 
request,  cannot  recover ;  Winsor  v.  Savage,  9  Metcalf,  347,  348 ;  Young  v. 
Dibbrell,  7  Humphreys,  270 ;  Lewis  v.  Lewis,  3  Strobhart,  630 ;  Matthews  v. 
Colbnm,  I  Id.  258,  270 ;  Meybert'a  Ex'rs  v.  Snllivan  County,  19  Penna.  State, 
181.)  Fomiilif,  In  certain  cases,  where  the  plaintiff  votuiilartly  does  that  to 
which  the  defendant  is  tnoraUy,  though  not  legaUy,  compellable,  and  the  defendant 
i^terwards,  in  consideration  thereof,  expre-vly  promises.  See  Lee  v.  Mnggeridge, 
•6  Twnt.  36;  Watson  v.  Turner,  B.  N.  P,  129, 147,  281.  Truman  v.  r,,^. , 
Fenton,  Cowp.  644 ;  Atkins  v.  Banwell,  2  East,  505.  But  every  nwnd  L  '° '' ' 
obljgmtion  is  not  perhaps  nfficient  for  this  purpose.  See  per  Lord  Tenterden, 
Vol.  L— 15 
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0.  J.,  in  Littlefield  v.  Shee,  2  B.  fc  Adol.  811.  [Indeed  it  seems  to  be  now 
clear);  settled  b;  the  elaborate  jadgment  of  tlie  Court  of  Qaeeo'a  Bench  in 
Eastwood  V.  Een^oii,  It  Ad.  ft  E.  462,  3  Per.  A  D.-276,  S.  C^  that  a  men 
moral  obligation,  bowever  sacred,  is  aot  a  enfflcient  fonndation  for  a  binding 
promise,  and  that  the  class  of  cooside rations  derived  from  moral  obligation 
inclndes  only  those  cases  in  which  there  has  been  a  legal  right  which  is  become 
devoid  of  legal  remedy.  Such,  for  instance,  is  the  case  of  a  boukmpt  dis- 
charged by  his  certificate  of  liabilities  which  he  is  nevertheless  bound  in  honesty 
to  satisfy ;  in  snch  a  case,  the  law  considers  his  moral  obligation,  though  devoid 
of  legal  sanction,  as  capable  of  snataimtig  a  new  express  promise  to  discharge 
the  former  liability,  and  such  a  promise  may  b«  made  either  before  or  after 
certificate;  see  Trueman  v.  Penton,  Cowp.  644;  Elirkpstrick  v.  Tattersall,  13 
M.  &.  W.  766,  (and  Earle  v.  Oliver,  2  Bich.  71,  88.)  See  note  to  Tmeman  v. 
Fenton,  post.  Of  the  same  nature  is  a  promise  made  by  a  debtor  whose  liabiliQr 
has  been  barred  by  the  statute  of  limitations'.  See  note  to  Whitcombe  v. 
Whiting,  post.  And  see  what  is  said  as  to  infancy,  Williams  v.  Moor,  11  M.  ft 
W.  263.  The  tendency  of  modern  decisions  has  been  to  confine  the  legal 
efficacy  of  moral  obligation  to  such  cases.  Thus,  where  a  man  sednced  a 
womui,  and,  after  cohabitation  hod  ceased,  by  way  of  compensation,  expressly 
promised  to  pay  a  yearly  snm  for  her  support,  that  promise  was  held  not  to  be 
binding  in  law.    Beaumont  v.  Beeve,  6  Q.  B.  483. 

(See  Mills  v.  Wyman,  3  Pickering,  207 ;  Valentine  v.  Foster,  1  Metcal^ 
621 ;  Dearborn  and  another  v.  Bowman,  3  Id.  165  ;  Wheaton  v,  Wilmarth,  13 
Id.  422,  427  ;  Ehe  v.  Jadson,  24  WendeU,  97  ;  SUfi'ord  v.  Bacon,  26  WendeU, 
384 ;  8.  C,  1  Hill,  533 ;  2  Id.  463  ;  Nareh  v.  Bnasell,  5  Barbour's  8.  C,  656 ; 
Vanderveer  v.  Wright,  6  Id.  647,  551 ;  Snevely  v.  Beed,  9  Watts,  396 ;  Ken- 
nedy's Ex'ors  V.  Ware,  1  Barr,  445,  451 ;  Carman  v.  Noble,  9  Id.  367,  371 ; 
Briggs  and  Ely  v.  Sutton,  Spencer,  681.) 

Whether  a  bther  impliedly  undertakes  to  repay  any  petsoQ  supporting  his 
child  whom  he  deserts.  Dubitator  Urmston  v.  Newcomen,  4  A.  ft  EIL  899. 
[It  seems  that  no  s&ch  undertaking  would  be  implied  by  law.  Baymond  T. 
Loye,  10  Barbour,  483.  P&bks,  B.,  in  Seaborne  v.  Maddy,  9  Car.  ft  P.  497, 
said,  "  No  one  is  boand  to  pay  another  for  maintaining  his  children,  either  legi- 
timate or  illegitimate,  except  he  has  entered  into  some  contract  to  do  so. 
Every  man  is  to  maintain  his  own  children  as  he  himself  shall  think  proper; 
and  it  requires  a  contract  to  enable  another  person  to  do  so,  uid  charge  him  for 
it  in  an  action."  The  same  law  was  laid  down  in  Mortimore  v.  Wright,  6  M. 
ft  W.  462,  where,  per  Lord  Abinger,  "in  point  of  law,  a  father  who  gives  oo 
authority,  and  enters  into  no  contract,  is  no  more  liable  for  goods  supplied  to 
his  son,  than  a  brother  or  an  nncle,  or  a  mere  stranger  would  be ;  and  Pabke, 
B.,  Bud,  "  It  is  a  clear  principle  of  law,  that  a  lather  is  not  under  any  legal  ob- 
ligation to  pay  his  son's  debts,  except,  indeed,  by  proceedings  under  the  43  E, 
-,__,  by  "which  he  may,  under  certain  circumstances,  be  compelled  to  snp- 
L  '^i  port  his  children  according  to  his  ability;  but  the  mere  moral  obliga- 
tion to  do  so,  cannot  impose  any  legal  liability."  The  future  maintenance  of 
a  child  would,  however,  of  course,  be  a  sufficient  consideration  for  a  promise; 
Jennings  v.  Brown,  9  M.  ft  W.  496  ;  (Linnegar  v.  Hood,  5  C.  B.  437.)  And 
BQch  a  promise  need  not  be  in  express  terms,  but  may  be  impUed  from  circum- 
stances, Blackburn  v.  Uackey,  I  C.  ft  P.  1 ;  Law  v.  Wilkin,  6  A.  ft  E.  718  ;  1 
N.  ft  P.  697 ;  thongh,  according  to  the  case  of  Mortimore  v.  Wright,  supra, 
"In  order  to  bind  a  father  in  point  of  law  for  a  debt  incurred  by  his  son,  yon 
must  prove  that  he  has  contracted  to  be  bound,  jnst  in  the  same  manner  as  yon 
would  prove  such  a  contract  against  any  other  person,  and  it  wonld  bring  the 
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law  into  gre&t  ancerUint;  if  it  were  permitted  to  jaries  to  impose  a  liability  in 
each  particular  case,  according'  to  their  own  feelings  or  prejudlcea."  Per  Lord 
Abin^T.  It  cannot  be  implied,  where  the  child  has  left  his  father's  house,  in 
disobedience  of  express  commands ;  Raymond  t.  Loye,  10  Barbonr,  483. 

A  remarkable  exception  from  the  mle,  that  a  promise  to  pay  may  be  implied 
from  a  previont  request,  occnn  in  the  case  of  a  barrister  or  physician,  who  can 
claim  no  remnneration  for  services  performed  at  the  request  of  the  client  or 
patient,  the  circnmstance  of  their  profession  rebutting  the  implication  of  a  pro- 
mise, which  wonld  otherwise  have  arisen.  Bee  Teitch  v.  Rossell,  3  Q.  B.  926. 
Another  may  be  where  there  is  a  covenant  under  seal,  which  woald  rebat  the 
infereoce  of  on  implied  promise,  and  not  snstoin  an  express  one  to  do  what  is 
covenanted,  for  wont  of  new  consideration.    Barber  v.  Harris,  9  A.  &  E  532.] 

Upon  the  question,  what  will  amount  to  evidence  of  a  request  where  it  ia 
necessary  to  prove  one,  see  Alexander  t.  Vane,  1  Mee.  A  Welsh,  513,  Where 
A.  t  B.  went  to  C.'a  shop ;  A.  ordered  goods,  and  B.  said,  in  A.'s  presence, 
that  be  would  pay  for  them  if  A.  did  not.  This  was  held  evidence  of  a  reqoest 
from  A.  to  B.  to  pay  for  them,  in  cose  of  his  own  default 

One  of  the  most  dngnlar,  perhaps  the  most  singular  case  determined  on  the 
ground  of  nudum  pactum,  is  Hopkins  v.  Logan,  G  M.  &  W.  247,  wfiere  it  woa 
held,  that  an  account  stated,  and  a  snm  thereupon  fonnd  to  be  due  to  the  plain- 
tiff, will  not  support  a  promise  to  pay  such  snm  in  /uiuro,  thongh  the  law 
would  imply  a  promise  to  pay  it  in  praitnli.  [The  ground  of  the  decision  ap- 
pears to  have  been,  that  the  promise  implied  by  law  to  pay  in  prceseati,  ex- 
hausted, as  it  were,  the  consideration,  and  that  there  wis,  conseqaently,  no 
coasideration  left  for  any  other  promise;  so  that  it  bears  some  analogy  to  Gran- 
ger T.  Collins,  in  which  a  declaration  that  B.  bad  agreed  to  take  A.'s  honse  at 
a  certain  rent,  and  that  A.,  in  consideration  of  the  premises,  promised  that  he 
shoalcl  enjoy  without  eviction  from  C,  was  held  bad  for  wont  of  a  "con-  ,^p.„^ 
rideration  to  support  the  o*™nip»i(,  6  M.  i  W.  458;  and  see  Brown  v.  l  -I 
Ommp,  1  Marsh.  S6T ;  and  Jackson  v.  Cobbin,  8  M.  ±  W.  790 ;  Boscoria  v. 
Thomas,  3  Q.  B.  234;  2  Gale  A  D.  508;  Kaye  v.  Dntton,  8  Scott  N.  R.  495. 
In  Hopkins  v.  Logan,  as  has  been  just  observed,  a  debt  payable  in  praienti 
was  held  no  consideration  for  a  promise  to  pay  in  futvro.  But  in  Walker  v. 
Roetron,  9  H.  ft  W.  411,  the  Court  of  Exchequer  held  that  a  debt  payable  in 
flduro,  was  a  good  consideration  for  an  appropriation  of  ftinds  in  the  hands  of 
the  debtor's  agent,  by  way  of  security  for  the  debt.  The  distinction  seems  to 
be  between  an  txeeuUd  transfer  and  on  exeetitory  promise.  ("  According  to  the 
current  of  recent  anthorities,  beginning  with  Hopkins  v.  Logan,  S  M.  ft  W. 
241,  and  ending  with  Roecoria  v.  Thomas,  3  Q.  B.  234,  where  the  consideration 
is  past  and  executed,  it  will  support  only  such  a  promise  as  the  law  will  imply 
tnm  that  executed  consideration :"  per  Farkr,  B.,  in  delivering  judgment  in 
the  Ex.  Ch.  in  Blderton  y.  Emmens,  6  0.  B.  160, 174.)  In  Kaye  v.  Dutton,  2 
Dowl.  ft  Low.  396-7 ;  8  Scott  N.  R.  502-3,  Tindal,  0,  J.,  after  citing  Hopkins 
V.  Logan,  and  other  cases  of  that  class,  points  out  the  possibility  of  a  distinc- 
tion between  them  and  cases  of  executed  consideration  from  which  no  promisa 
can  be  implied  by  law,  intimating  that  posssibly,  although  considerations  of  the 
former  class  are  only  capable  of  supporting  the  promise  implied  by  law,  yet 
those  of  the  latter  may  be  capable  of  supporting  any  promise  otherwise  unobjec- 
tionable. No  decision,  however,  was  pronounced  npon  that  point.  And  it 
seems  imposaibte  to  state  any  rational  distinction  between  the  latter  class  of 
cases  and  moral  obligations  of  pure  gratitnde  for  favors  past,  which,  as  we  have 
Been,  page  70b,  will  not  sustain  a  promise.)  {In  Eaile  v.  Oliver,  2  Exch.  71, 
M,  it  was  decided,  that  a  debt  barred  by  certificate  or  by  the  Statute  of  Limi- 
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t&tiona,  ia  &  safficient  consideration  for  a  qualified  or  coDditionoI  promise  to  pay 
it,  as  well  as  for  an  absoLate  and  anqnalified  one,  and  that  when  the  debt  has 
become  payable  immediately,  it  may  ba  recovered  in  the  ordinar;  indebitatis 
assarapsit ;  but  that  a  debt  thos  barred  wonid  not  be  a  sufficient  consideratioa 
to  support  a  promise  to  do  a  collateral  thing.) 

It  is  perhaps  upon  the  principle  that  a  gift  while  ezecntory,  is  nudiun  paetttm, 
and  therefore  incapable  of  being  enforced,  that  a  parol  gift  of  chattels  is  held  to 
pass  no  property  to  the  donee  without  delivery.  Irons  v.  Smallpiece,  2  B.  & 
A.  &58.  [The  property  may  be  passed  by  a  contract  of  sale  for  valuable  cod> 
sideration  without  deliverj.    Dixon  v.  Yates,  G  B.  &  Ad.  340,  per  Parkk,  J.] 

It  has  been  above  stBl«d  that  one  of  the  cases  in  which  an  exprett  requett  ia 
unnecessary,  and  in  which  a  promise  will  be  implied,  is  that  in  which  the  plain- 
tiff  has  been  compelled  to  do  that  to  which  the  defendaot  was  Ugaliy  compel- 
lable. On  this  principle  depends  the  right  of  a  surety  who  has  been  damnified 
to  recover  an  indemnity  from  his  principal.  Toussaint  v.  Martionant,  2  T.  B. 
100;  Fisher  v.  Fellows,  5  Esp.  171 ;  [Appleton  and  another  v.  Bascom  and 
another,  3  Metcalf,  169 ;  Gibson  v.  Love,  2  Florida,  599,  620.]  Thus,  tb« 
endorser  of  a  bill  who  has  been  aaed  by  the  holder,  and  haa  paid  part  of  the 
amount,  baing  a  surety  for  the  acceptor,  may  recover  it  back  as  money  paid  to 
his  use  and  at  his  request.  Fownall  v.  Ferrand,  6  B.  £  C.  489.  [So  may  the 
acceptor,  where,  under  the  circumstances,  e.  g.  by  reason  of  ft  composition  or 
the  Uke,  the  bill  onght.  not  to  have  been  negotiated,  or  ought  to  have  been 
taken  up  by  some  other  person.  Hawley  v.  Beverty,  6  Scott,  N.  B.  837 ; 
Horton  V.  Biley,  11  M.  &  W.  492  ;  Hooper  v.  Tmffrey,  1  Ex.  R.  17.]  Bnt 
„  1  '''^''  ^^'^  surety  must  have  been  eompetled,  i.  e.  he  'must  have  been  under 
^  -la  reasonable  obligation  and  necessity,  to  pay  what  he  seeks  to  recover 
fWim  bis  principal ;  for  if  be  improperlg  defend  an  action  and  incur  costs,  there 
will  be  no  implied  duty  on  the  part  of  his  principal  to  reimbnse  him  those, 
unless  the  action  was  defended  at  the  principal's  request.  Kooch  v.  Thompson, 
1  M.  &  M.  487.  See  4  C.  &  P.  194 ;  [11  A.  &  B.  31,  n.]  ;  GiUett  v.  Bippon, 
1  M.  £  U.  406 ;  Kn^ht  v.  Hughes,  1  M.  &  M.  247  ;  Smith  v.  Compton,  3  B. 
It  Ad.  407.  [Short  v.  Kallowaj,  II  A.  &  E.  28,  ubi  per  Lord  Denman,  "  No 
person  has  a  right  to  inflame  his  own  acconnt  against  another,  by  incarnng 
additional  expense  in  the  nnrighl^ous  resistance  to  an  action  he  cannot  defend." 
See  Walker  v,  Hatton,  10  M.  k  W.  249  ;  and  see  Tindall  v.  Bell,  11  M.  &  W. 
22S.]  But  if  he  make  a  reasonable  and  pmdent  compromise,  he  will  be  jostiSed 
in  doing  so.  Smith  v.  Crompton,  [And  where  the  plaintiff's  claim  is  of  an 
unliquidated  nature  and  needs  investigation,  it  seems  that  he  may,  unless  ex- 
pressly forbidden,  incur  the  expense  of  investigatiug  it,  or  at  least  that  very 
slight  evidence  is  enough  to  raise  an  inference  that  the  person  nltimately  liable 
has  assented  to  his  doing  so.  Bljth  v.  Smith,  5  M.  A  Gr.  407 ;  6  Scott,  N.  R. 
360.  It  seems  to  be  for  the  jury  in  each  case  to  say,  whether  in  defending  and 
incurring  the  costs  sought  to  be  recovered,  llie  plaintiff  pursued  the  course 
which  a  prudent  and  reasonable  man  unindemnified  would  do  in  his  own  case, 
and  if  the  jury  find  that  he  did,  the  costs  may  be  recovered.  Tindall  7.  Bell, 
sapra.]  However,  it  is  always  advisable  for  the  surety  to  let  his  principal  know 
r*ii  1  '^^^'^  ^^  ^  threatened,  and  request  directions  From  him ;  For  the  rule  *lai<l 
'-  ^  down  by  the  King's  Bench  in  Smith  v.  Compton  is,  that  "  the  effect  of 
want  of  notice  (to  the  principal),  is  to  let  the  party  who  is  called  upon  for  an 
indemmty,  to  show  that  the  pUintiCT  has  do  claim  in  respect  of  the  alleged  loss, 
or  not  to  the  amount  alleged ;  that  he  made  an  improvident  bargain,  and  that 
the  defendant  might  have  obtained  better  terms  if  an  opportunity  had  been 
given  him.    ....    The  effect  of  notice  to  an  indemuifying  party  is  stated 
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by  Bafler.  J.,  in  Dnffield  v.  Scott,  3  T.  S.  347.  [Recopiised  in  Jones  v.  Wil- 
tiama,  1  M.  &  W.  493.]  The  purpose  of  givinf;  notice  is  not  in  order  to  give  n 
^Tooitd  of  action ;  bnt  if  a  demand  be  mode  which  the  party  iodemnifying  is 
bound  to  pay,  and  notice  be  given  to  him,  and  he  rcfnae  to  defend  the  action,  in 
coDseqaence  of  which  the  person  indemniGed  is  obliged  to  pay  the  demand,  that 
i»  eqoivalent  to  a  judgment,  and  estops  the  other  party  from  saying  that  the 
defendant  in  the  first  action  was  not  bound  to  pay  the  money."  [It  is  very 
necessary  in  this  place  to  observe  the  distinction  between  the  case  of  a  contract 
to  indemnify,  'or  a  contract  to  do  the  tery  thing  to  vkich  the  eontraetee  it  .^ 
llabU,  and  the  breach  oF  which,  consequently,  may  rai£e  an  obligation  to  '■  -I 
indemniry  the  eontraetee  against  such  liability,  and  a  contract  to  do  something 
not  precieeiy  the  same  with  that  to  which  the  eontraetee  is  liable.  In  the 
latter  case  the  Coart  of  Exchequer  has  held,  that  the  costs  occasioned  by  an 
action  against  the  eontraetee,  on  snch  liability,  were  not  recoverable  over. 
Penley  v.  Watts,  7  M,  &  W.  601 ;  where  a  lessee,  who  had  made  an  underlease 
containing  covenants  not  precisely  the  same  with  those  in  the  original  lease, 
was  held  not  to  be  entitled  to  recover  from  his  nnderlessee  the  costs  of  an 
action  bronght  against  him  by  his  own  lessor  for  the  breach  of  the  covenants  in 
the  original  lease,  and  some  reflections  were  both  in  that  case  and  in  Waleer  v. 
HattOD,  10  H.  &  W.  24S,  which  afl3rmB  it,  cast  upon  Neale  v.  Wylie,  3  B.  A  0, 
633,  which  may  l>e  considered  as  finally  overruled  by  Logan  v.  Hall,  4  C.  B 
598,  where  it  was  holden  that  a  lessee,  who  had  been  evicted  for  breach  of  cove- 
nant could  not  recover  the  value  of  the  lea^e  from  his  sub-leasee,  whose  sub- 
lease did  not  contain  any  covenants  the  performance  of  which  would  necessarily 
have  included  a  performance  of  the  covenants  in  the  original  lease.] 

On  the  same  ground  as  the  liability  of  a  principal  to  reimburse  his  surety, 
depend*  the  righi  of  one  turetj/  or  joint  eontraetor  who  has  been  obliged  to  Batisfy 
the  whole  demand,  to  recover  a  proportionable  contribntion  from  his  fellow 
tnrety  or  contractor.  He  is  a  person  who  has  been  compelled  to  satisfy  a  de- 
mand, parcel  of  which  his  fellow  was  compellable  to  satisfy:  Cowell  v.  Edwards, 
2  B.  4  P.  268  ;  Turner  v,  Davies,  2  Esp.  478  ;  Browne  v.  Lee,  6  B.  *  C.  697 ; 
DeeriDg  v.  Winchelsea,  2  B.  &  P.  270  ;  Young  v.  Lyons,  8  Oill,  162 ;  Carrol 
T.  Bowie,  7  GUI,  35 ;  [Kemp  v.  Finden,  12  M.  &  W.  421 ;]  though,  indeed,  if 
one  have  become  surety  at  the  instance  of  the  other,  particularly  if  that  other 
have  received  from  the  principal  a  separate  indemnity  for  himself,  it  be  different. 
Tonier  v.  Davies ;  see  Thomas  v.  Cook,  8  B.  ft  G.  728.  But  he  mast  be  com- 
|telled,  or  at  least  bound  to  pay,  and  if  he  pays  voluntarily  a  void  note  or  obli- 
gation, he  can  get  no  contribntion  ;  Bussel  v.  Taylor,  1  Ohio  Stat«,  N.  9.  327. 
[A  surety's  right  to  re-imbursement  from  the  principal  accrues,  Uitiee  quotitt, 
as  often  as  he  is  compelled  to  moke  a  payment ;  that  to  contribntioo  from  a 
surety  does  not  accrue  tLU  it  is  ascertained  that  one  surety  has  paid  more  than 
his  just  proportion  of  the  debt,  after  which  it  accrues,  iotia  quotitt,  on  the 
occasion  of  each  payment  that  he  is  subsequently  forced  to  make  ;  Davies  t. 
Humphreys,  6  M.  A  W.  168.  And  he  may  recover  contribution  according  to 
the  nnmtter  of  sureties,  without  reference  to  the  number  of  principals ;  Kemp  V. 
Finden,  12  M.  k  W.  421.]  See  as  to  the  right  of  a  joint  contractor  to  contri- 
bntion. Lord  Kenyon's  judgment  in  Jlerrywether  v.  Nixan,  *8  T.  R.  ,,„,.-. 
186,  and  post,  vol.  2  ;  Abbot  v.  Smith,  2  BL  947 ;  Button  v.  Eyre,  6  1"*^^^ 
Taunt  289 ;  Bayne  v.  Stone,  4  Esp.  13 ;  Bumell  v.  Minot,  4  Hoore,  340 ; 
Holmes  v.  Williamson,  6  U.  &  S.  158.  [Where  several  have  employed  another 
to  do  work  for  their  common  benefit,  there  is  an  implied  undertaking  by  all  to 
contribute  rateably  inter  se ;  Edgar  v.  Knapp,  6  Scott,  N.  R  707.  And 
wbete,  by  tbe  tiatore  of  the  case,  the  representative  of  any  party  dying  is  to 
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haTe  the  game  benefit  aa  the  deceased  woald  have  had  if  lie  had  lived,  the  law 
will  imply  the  like  proraiBS  on  the  part  of  the  deceased,  that  liis  represeatative 
shall  coutribate,  uotwithstandiitg  that  he  is  ander  do  direct  liability  in  a  court 
of  law,  to  the  common  creditor ;  Prior  v,  Uembrow,  8  H.  A  W.  873.  Not*. — 
The  count  was  in  the  indebitatns  form  for  money  paid  to  the  nae  of  the  esecntor ; 
lb.]  It  is  otherwise,  indeed  where  the  joint  contractors  are  partners,  for  then 
justice  conld  not  be  done  between  them  without  balancing  the  partnership 
accoante,  which  is  the  office  of  a  conrt  of  eqnity ;  Sadler  t.  Niion,  5  B.  &  Ad. 
936  ;  onlesa  the  partnership  was  merely  in  an  isolated  trannoction.  Gee  Wilson 
V.  Gotting,  10  Bingh.  436.  But  no  action  for  contribntion  is  maintainable  bj 
one  wrongdoer  against  another,  althongb  the  one  who  claims  contribntion  may 
have  been  compelled  to  eatis^  the  whole  damages  arising  from  the  tort  com- 
mitted by  them  both.  This  was  decided  in  Merrywether  v.  Nixon,  8  T.  R.  186. 
There,  Starke;,  having  bronght  an  action  on  the  case  against  Merrywether  and 
Nixan  for  an  injor;  done  by  them  to  his  reversion,  levied  the  whole  damages, 
amounting  to  8401.,  upon  Merrywether,  who  thereapon  sued  Nixan  for  a  contri- 
bution :  the  plaintifT  was  nonsuited,  on  the  gronnd  that  snch  an  action  lay  not 
between  wrongdoers ;  and  the  court  afterwards  held  the  nonsuit  proper.  Lord 
Kenyon,  in  his  jndgment,  having  laid  down  the  general  principle,  observed, 
that  "  the  decbion  would  not  affect  cases  of  indemnity  where  one  man  employed 
another  to  do  act^  not  unlawful  in  themselves,  for  Uie  purpose  of  asserting  a 
right."  "From  the  inclination  of  the  court,  in  Phillips  v.  Bi^s,  Hard.  164, 
from  the  concluding  part  of  Lord  Kenyon's  jndgment  in  Merrywether  v.  Nixau, 
and  from  reason,  justice,  and  sound  policy,  the  rule  that  wrongdoers  cannot 
have  contribution  against  each  other,  is  confined  to  cases  where  the  person 
seeking  redress  must  be  presumed  to'have  known  that  he  was  doing  an  unlaw- 
fill  act."  Per  Best,  0.  J.,  in  Adamaon  v.  Jervis,  4  Biogh.  12.  Accordingly 
in  Betts  v.  Gibbons.  2  Adol.  £  Ell.  ST,  snch  an  action  was  held  to  be  main- 
tainable. There,  the  defendant  consigned  to  the  plaintiffs  ten  casks  of  acetate 
r*71  1  **'  ^'''^'  '"'  '^y*"  ^"^  Wilson,  two  of  which  were  •delivered,  but  the 
^  '  remaining  eight  continued  in  the  plaintiffs'  hands  np  to  the  time  of 
Nyien  and  Wilson's  bankruptcy,  on  which  the  plainti^  by  the  defendant's 
orders,  reAised  to  deliver  them  to  the  assignees,  who  bronght  an  action  of 
trover,  which  the  plaintiEb  compromised  by  paying  the  value  of  the  casks, 
together  with  the  costs,  and  bronght  this  action  against  the  defendants  for  iu- 
„_^  demnity.  They  were  held  to  be  entitled  to  recover.  •"  The  principle 
<■  '  '  laid  down  in  Merrywether  v.  Nixan,"  said  Taunton,  J.,  "  is  t«o  plain  to 
be  mistaken.  The  law  wili  not  vrnptg  on  indemnity  betioetn  wrongdoert.  But 
the  etuc  it  aUtred  tohere  ths  matitr  it  indi^nnt  in  it»tlf,  and  vhen  it  Aimi  t^ien 
eiraivutanee*  vheihtr  the  act  be  wrong  or  not.  The  act  done  here,  by  changing 
the  destination  of  the  goods  at  the  order  of  the  defendant,  was  not  clearly 
illegal ;  and,  therefore,  not  within  the  rule  in  Merrywether  v.  Nixan :"  accord. 
Humphreys  v.  Pratt,  2  Dow.  k  CI.  288 ;  Pearson  v.  Bkelton,  1  M.  4  Welab, 
604 ;  Fletcher  v.  Harcot,  Hutt.  S.'i,  S.  0.  as  Battersey's  case.  Winch.  48.  In 
Colbonm  v.  Patmore,  4  Tyrwh.  677, 1  C.  M.  A  Bos.  73,  the  proprietor  of  a 
newspaper  sued  his  editor  for  falsely,  maliciously  and  negUgentiy  interting  a 
libel  therein,  without  the  knowledge,  leave,  or  authority  lyt  the  plaintiff,  "  in 
consequence  of  which  the  plaintiff  was  convicted  and  fined  for  falsely  and  mali- 
ciously pnnftnfr  and  piMitkiag  the  said  libel."  The  case  wag  determined 
against  the  plaintiff  on  a  shp  in  the  pleading,  the  court  being  of  opinion  that 
it  was  consistent  with  the  statement  in  the  declaration,  that  the  plaintiff,  though 
he  did  not  know  of  the  original  insertion  of  the  libel,  might  afterwards  have 
knowingly  and  wilfiilly  permitted  it  to  be  printed,  and  so  hate  been  convicted 
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«  of  his  own  crimiDal  act,  and  not  ot  that  of  the  defendant.  Bat, 
dnring  the  ar^ment,  the  qnesHoD,  whether  a  newspaper  proprietor,  convicted 
and  fined  in  ciHiseqaence  of  the  pablication  of  a  libel  by  his  editor  without  hie 
knowledge  or  consent,  contd  maintain  an  action  for  indemnity,  was  elaborately 
diaeoseed  at  the  bar,  and  the  coart  in  delivering  jadgment,  expressed  a  strong 
opinion  that  he  conld  noL  "J  am  not  aware,"  said  Lord  Ljndharst,  G.  B.,  "of 
any  cose  in  which  &  man  convicted  of  ao  act  declared  bj  law  to  be  criminal, 
and  pnniahed  for  it  aceordingly,  has  been  suffered  to  maintain  an  action  against 
the  party  who  participated  with  him  in  the  offence,  in  order  to  procure  indem- 
nity for  the  damages  occasioned  by  that  conviction ;  bnt  after  hearing  the 
argnment,  I  entertain  little  or  no  doubt  that  snch  an  action  could  not  be  main- 
tained."   See  ShackeU  v.  Rosier,  2  Bieg.  N.  C.  634. 

Perhaps  this  case  may  be  thought  to  involve  considerable  'hardship.  r_-  ■■ 
The  proprietor  of  a  newspaper  is,  for  the  security  of  the  pnblic,  rendered  l  -t 
the  sing'le  exception  to  that  otherwise  nuiversal  rale  of  law,  that  a  master  shall 
not  be  criminally  responsible  for  the  act  of  his  servant,  done  without  his  know- 
ledge or  anthority.  See  Bex  v.  Gntch,  M.  &  M.  433.  His  Uability  to  the 
indictment  is,  as  Lord  Lyndhurst  expressed  it,  "  an  anomaly."  Admitting  that 
it  wonld  also  be  an  anomaly,  that  a  man  convicted  of  a  crime  should  recover 
indemnity ;  still,  if  one  anomaly  be  permitted  in  the  law  in  order  to  convict  him, 
may  not  another  anomaly  be  introduced  in  order  to  indemnify  him  T  It  is  hard 
to  consider  the  case  anomalous  as  against  the  proprietor,  and  refase  to  treat  it 
as  eoch  in  his  favour.  If  there  be  one  case  only  in  which  a  man,  morally  inno- 
cent, may  be  coDvictfld  of  a  crime,  should  there  not  be  a  corresponding  exception 
to  the  mie  which  debars  persons  so  convicted  from  indemnity?  It  has  been 
said  that  his  liability  to  the  indictment  proceeds  upon  the  ground  that  the  law 
premmea  him  to  be  cogniiant  of  the  libel.  In  pnmtmptitme  Juris  eoniUtit 
tapaioM.  Bnt  what  eqnity  is  there  in  continuing  such  a  presnmpUon  after  its 
object,  namely,  the  protection  of  the  pnblic,  has  been  satisfied  T  And  that,  too, 
when  the  effect  of  doing  so  is  to  exempt  the  person  morally  gnilly  from  pnnish- 
ment,  at  the  expense  of  the  person  morally  innocent,  for  the  defendant  in  the 
action  for  indemnity  must  always  be  one  who  has  published  the  libel  knowingly, 
wilfully,  and  without  the  knowledge  or  consent  of  the  proprietor.  In  Campbell 
V.  Campbell,  1  Clark  k  Finelly,  161,  it  appeared  that  the  appellant  and  respon- 
dent and  others  were  partners  in  a  distillery,  and  that  in  the  course  of  certain 
illegal  transactions  which  took  place  in  the  management  of  the  distillery  by  one 
ef  the  partners,  the  whole  firm,  including  the  pursuer,  thongh  absent  and 
ignorant  of  the  derelict,  became  liable  to  penalties.  A  prosecution  was  com- 
menced, and  the  Arm,  including  the  pursuer,  consented  to  a  verdict  against 
them  for  30001.  penalties.  The  pursuer,  after  payment  of  the  penalty,  brought 
the  action  for  an  indemnity,  which  was  opposed  inter  alia  on  the  ground  that  he 
was  particeps  criminis,  and  therefore  disentitled ;  and  Colbum  V.  Patmore, 
tspro,  was  cited.  However,  although  no  decision  was  pronounced  npon  the 
point.  Lord  Gottenham,  C,  seems  to  have  thought  it  clear,  that  the  pursuer, 
thoogh  liable  to  the  penalty,  was  not  particeps  criminis  in  the  sense  which 
wonld  disentitle  him  to  sue  for  contribution. 

In  Hunter  v.  Hunt,  1  C.  B.  300,  an  nnsnccesshi  attempt  was  made  to  extend 
the  limits  of  the  action  for  contribution.  In  thatcase,  the  pliuntiff  and  defend- 
ant were  underlessees  by  different  leases  aud  "of  distinct  parcels  of  pre-  r  •-«.■■ 
miles,  held  under  one  original  lease  at  an  entire  rent,  which  being  in  I-  ' 
arrear  and  paid  by  the  plaintiff  nnder  a  threat  of  distress,  he  brought  his 
action  against  the  defendant  to  recover  a  contribution  proportionate  to  his 
intereft,  as  for  nwney  paid  to  his  nse.  The  Court  of  Common  Fleas,  however, 
beld  the  action  not  maintainable.] 
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In  ths  PanneylTaiiU  cue,  Hoibach  t.  Elder,  18  PeDnsflrania  State,  33,  fire 
persons  were  engaged  in  nmniog  a  line  of  stages  along  a  rood,  for  designated 
puts,  of  which  Btagoi,  horses,  or  drivers  wen  to  be  provided  b;  each  at  the 
exclusive  expense  and  with  the  exclneive  control  of  the  same.  Through  the 
carelessness  of  one  of  the  drivers  the  stage  was  npset  uid  the  paEsengers 
iignred.  Snit  wasbronght  by  them  to  recover  damages  against  all  the  partners 
for  the  iignries  sustained.  Bat  only  two  of  the  defendants  were  served  with 
process.  Jadgmeot  having  been  givaa  against  these  two  and  the  damages  paid,  a 
snit  was  brought  by  one  of  the  parties  who  had  paid,  against  a  part;  not  sum- 
moned and  recovered. 

Under  the  same  principle,  vis.,  that  a  previous  requeel,  and  a  promise  to 
indemnify,  wilt  be  implied  in  favonr  of  a  plaintiQ',  who  has  been  compelled  to 
do  that  to  which  the  defendant  was  legally  compellable,  may  be  ranked  the 
cases  in  which  a  tenant,  who  has  been  forced  to  pay  some  demand  to  which  the 
landlord  was  primarily  liable,  has  been  held  entitled  to  deduct  the  amount  from 
his  rent,  or  to  recover  it  again  from  the  landlord,  as  money  paid  to  his  use.  [See 
Caldwell  v.  Moore,  1  Jones,  58.)  Such  was  Taylor  v.  Zamira,  6  Taunt.  524; 
that  was  an  action  of  replevin,  in  which  the  *de fen daut  made  cognizance 
t  J  OS  Bailiff  of  Carpne  for  8/.  15j.,  being  a  quarter's  rent,  under  a  demise 
at  352.  per  annum.  The  plaintiff  pleaded  in  bar,  that,  before  that  demise, 
Bidout  and  Tothill  were  seised  each  of  an  nndivided  fourth  part  of  the  premises, 
and  severally  demised  the  sunefortermsof  99  years  to  S.  8.  Still;  who  assigned 
them  to  Tucker ;  who,  before  the  demise  by  Carpue,  and  before  that  person  had 
any  interest  in  the  premises,  granted  an  annnity  of  1021. 16«.  per  annum,  issuing 
ont  of  the  said  two  nndivided  fonrth  pari^,  to  Mary  Euowles,  with  power  of  dis- 
tress ;  that  afterwards,  and  before  the  time  when,  &c.,  a  snm  exceeding  the 
arrears  mentioned  in  the  cognizance,  viz.  205f.  I2s.,  fell  due  to  M.  Knowles, 
who  demanded  payment  from  the  plaintiff,  and  threatened  to  distrain  on  him ; 
whereupon,  in  order  to  prevent  his  goods  from  being  distrained,  the  pldntiff 
paid  81.  15*.  (the  rent  mentioned  in  the  cognizance)  in  part  payment  of  the 
annuity.  The  plea  was  held  good :  Gibbs,  C  J.,  remarking,  that  Sapsford  v. 
Fletcher,  4  T.  B.  SlI,  was  decisive  that  a  tenant,  threatened  with  distress  for 
rent  dne  to  a  superior  landlord,  might  pay  it,  and  deduct  the  payment  from  his 
own  rent;  that  the  only  difference  was,  that  there  his  immediate  lessor  was 
personally  liable  to  that  rent,  and  that  here  the  land  only  was  liable,  but  that 
nothing  could  torn  on  that  distinction.  And  Burrough,  J.,  said,  that  had  the 
payment  by  the  plaintiff  exceeded  the  rent  dne  from  him,  he  might  have  broi^ht 
assumpsit  against  defendant  for  the  snrptoe.  In  Sapsford  v.  Fletcher,  4  T.  B. 
511,  above  referred  to,  tenant,  to  an  avowiy  for  rent  arrear,  pleaded  a  payment, 
tinder  threat  of  distress,  of  ground-rent  to  the  snperior  landlord.  It  was  urged, 
first,  that  this  amonoted  to  a  set-off,  and  was  not  pleadable  in  replevin ;  second, 
that  this  was  a  payment  by  the  tenant  in  his  own  wrong,  for  that  no  man  can 
make  another  his  debtor,  by  voluntarily  paying  the  debt  of  that  other.  But 
the  court  said,  it  was  not  set-off,  but  a  payment ;  and  that  a  payment  was  not 
voloDtary,  but  compulsory,  for  it  was  made  under  threat  of  distress,  which  the 
superior  landlord  httd  it  in  his  power  to  levy.  [In  Johnson  v.  Jones,  9  A.  t 
E,  809,  the  same  principle  was  applied  to  a  payment  of  interest  due  upon  a 
mortgage  prior  to  the  lease ;  though  in  Boodle  v.  Oambell,  8  Scott.  N.  R.  104, 
a  payment  by  a  tenant  of  a  proportional  part  of  the  rent  to  a  person  claiming 
part  of  the  demised  premises  by  title  paramount  to  the  landlord,  and  who 
demanded  the  rent  after  it  fell  due,  so  that  there  was  nothing  in  the  case  that 
could  be  considered  an  eviction,  was  held  no  answer  to  the  landlord's  action  for 
tent,  not  being  a  payment  of  any  charge  upon  (he  land,  or  of  any  debt  due  from 
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tlie  landlord.  In  Bnker  v.  Greenlull,  3  Q.  6.  148,  it  waa  holden  tbat  where 
lands  charged  iritb  the  repair  of  a  bridge  were  occupied  by  a  pereoo,  not  the 
owner,  anch  occupier,  although  primarily  reapoosible  to  the  public  for  the 
repairs,  was  entitled  to  reimbaraemeDt  from  the  owner.]  Nor  is  it  necessary, 
for  the  purpose  of  rendering  the  payment  one  by  compulsion,  that  the  superior 
lord  should  actually  threaten  to  distrain ;  for  a  demand  by  one  who  has  power 
to  distrain  is  equivalent  to  a  threat  of  distreaa ;  and  snch  a  payment,  to  use  the 
words  of  Best.  C.  J.,  is  no  more  voluntary  than  a  donation  to  a  beggar  who 
presents  a  pistol.  Carter  v.  Carter,  6  Bing.  406,  [Ace.  Pitt  v.  Pnrssord,  8 
M.  A  W.  538.]  It  was  stated  as  has  been  already  observed  by  Bnrrough,  J., 
in  Taylor  v.  Zamica,  that,  if  the  payment  made  by  the  tenant  to  the  head  land- 
lord had  exceeded  the  sum  dne  from  him  to  his  lessor,  he  might  have  sued  bis 
lessor  in  tutumptti  for  the  snrplns.  This  is  a  corollary  from  the  general  rule  we 
are  discnssing,  viz.,  that  if  A.  be  eompeUed  to  pay  the  debt  which  B.  is  legally 
tompcllabU  to  satisfy,  A.  may  sue  B.  for  the  amount,  and  the  law  implies  a 
preriona  request  from  B.  to  A.,  to  pay  the  debt  and  a  subsequent  promise  to 
reimburse  him.  [It  seems  unnecessary  that  there  should  even  be  a  demand  by 
the  person  to  whom  the  money  is  paid,  if  there  be  in  him  a  legal  right,  by  the 
exercise  of  which  the  person  who  pays  ma;  be  damnified,  unless  he  satisfy  it. 
Bronghtou's  cose,  5  Rep.  24  a,  seems  to  snpport  that  proposition,  and  with  an 
excellent  reason,  from  18  £.  4,  27  b,  namely, ''  that  terror  of  suit,  so  that  he 
dare  not  go  about  his  business,  is  a  damnification,  although  he  be  not  arrested 
or  forced  by  process,"  &c.  Bee  also  Pitt  t.  Furaaord,  8  M.  &  W.  538.]  Indeed, 
in  Scblenker  v.  Hozey,  3  B.  &  C.  789,  where  a  lessee  by  deed,  who  hod  been 
distrained  upon  for  ground-rent,  declared  against  his  lessor,  on  an  implied 
promise  to  indemnify,  it  was  held  tbat  the  covenant  of  quiet  enjoyment  by  the 
word  demise  excladed  such  an  implication.  [And  the  word  grant  has  been 
held  to  have  a  similar  effect,  and  to  exclude  the  tenant's  right  to  sue  for  money 
paid ;  Baber  v.  Harris,  9  A.  &  B.  632 ;  qutere  since  7  &  8  Vict  c,  76,  a.  6,  and 
8  &  9  Vict.  c.  106,  B.  4.  But  theso  cases  are  exceptions  to  the  general  rule, 
see  ante  page  70  c]  In  Moore  v.  Fyrke,  II  East,  53,  the  general  principle  was 
not  disputed ;  but  Uie  action  failed,  because  the  plaintiff'  instead  of  paying  the 
rent  to  the  superior  landlord,  had  suffered  his  goods  to  be  distrained  and  sold, 
to  that  in  fact,  he  never  had  paid  any  money  to  the  defendantls  (his  lessor's) 
BSe ;  and,  as  the  declaration  was  for  money  paid,  he  &iled ;  [a  reason  which 
seems  not  to  have  been  approved  of  by  the  Court  of  Exchequer  in  the  case  of 
Bodgers  v.  Maw,  IS  M.  &  W.  444,  where  the  goods  of  a  joint  contractor  were 
Uken  nnder  a  fieri  facias.  But  in  Exall.  v.  Partridge  and  others,  8  T.  B.  308, 
the  plaintiff,  a  stranger,  placed  his  carriage  on  premises,  which  the  defendant 
and  two  others  rented  from  Welch  for  a  term  of  years;  the  other  two  hod  trona- 
ferrcd  their  interest  to  their  co-lessee ;  but  there  was  a  covenant  by  all  three  to 
pay  rent,  so  that  all  continued  liable  to  Welch,  the  head  landlord,  Welch 
having  distrained  the  carriage  for  rent,  the  plaintiff  paid  the  arrears,  in  order 
to  release  it,  and  and  was  allowed  to  recover  the  amount  from  the  defendants 
in  an  action  of  ouMinpjif*  for  money  paid.  "One  person,"  said  Lawrence,  ■■,_., 
J.,  in  bis  judgment  in  that  case,  "  csnnot  by  a  voluntary  payment  raise  L  '  -I 
an  oMumptU  against  another;  but  here  was  a  distress  for  rent  dne  from  the 
ttrvedefendants,  the  notice  ofdistresa  expressed  the  rent  to  be  AuefTomtkemaU, 
the  money  was  paid  by  the  plaintiff  in  satisfaction  of  a  demand  on  o^f,  and  it  was 
{Mid  by  compalsion ;  therefore,  I  am  of  opinion  that  this  action  may  be  main- 
tained against  the  three  defendants.  The  justice  of  the  case,  indeed,  is  that 
the  one  who  must  ultimately  pay  this  money  should  alone  be  answerable  here, 
bat  cuaUI&e  thrae  de/indanU  were  IwWe  io  the  landlord  for  the  rent  in  titefirtt 
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inatanet,  and  aa,  hj  this  pfLTment  mode  by  the  plaintiff,  all  the  three  were 
releosed  trom  the  demand  of  rent,  I  think  that  tUs  action  maj  be  supported 
against  all  of  them. 

The  above  words  are  printed  in  tiatict,  becaoae  there  is  a  distinction  between 
this  case  and  the  case  where  one  peraon  is  compelled  to  make  a  pajimeiit,  to 
which  another  is  liable,  not,  however,  primarily,  but  only  in  consequence  of  a 
Bpecial  agreement  with  the  party  who  is  forced  to  make  it;  the  remedy  in  ench 
case  not  being  on  any  implied  tutumpril,  bnt  on  the  special  agreement  itself : 
thna  in  Spencer  v.  Parry,  3  Adol.  &  Ell.  331,  the  defendant  took  a  hoase  from 
the  plaintiff,  and  agreed  to  pay  certain  taies,  which  were  by  statute  payable 
by  the  landlord,  the  plaintiff,  having  been  compelled  to  pay  these  taxes  in  con- 
eeqnence  of  the  defendant's  default,  brought  an  action  of  debt  for  money  paid 
against  him.  It  was  objected  that  he  ought  to  have  sued  upon  the  special 
agreement,  and  the  court  held  the  objection  fatal.  "  The  plaintiff's  payment," 
said  the  Iiord  Chief  Justice,  delivering  judgment,  "  delivered  the  derendant 
/rvm  no  liabUUy  htU  what  aroaefrom  the  eontrael  betveen  them,  the  tax  remained 
due  by  his  defanlt,  which  would  give  a  remedy  on  the  agreement,  but  it  leat 
paid  to  one  viho  hid  no  claim  fipon  him,  and  therefore  not  to  his  use."  Accord. 
Lubbock  V.  Tribe,  3  M.  £  Welsh.  607,  which  was  decided  on  the  authority  of 
Spencer  v.  Party.  In  Lubbock  v.  Tribe,  the  defendant  gave  a  cheque  for 
moeey  due  from  him  to  the  K.  Co. ;  the  plaintiffs  received  it  as  the  company's 
agent's;  it  was  afterwards  lost,  and  the  plaintiff  agreed  with  the  defendant 
that  he  should  give  them  a  new  cheque  on  their  giving  him  an  indemnity.  No 
new  cheque  was  given  ;  bnt  the  plaintiffs  having  been  obliged  to  pay  the  amount 
to  the  company,  brought  an  action  against  the  defendant /or  money  paid,  which 
was  held  not  to  be  sustainable.  "  On  the  special  agreement,"  said  Parke,  B., 
"  I  think  an  action  might  be  maintained,  but  not  for  money  paid,  because  the 
payment  of  the  money  does  not  exonerate  the  defendant  fyom  any  liability  at 
all.  It  is  not  money  paid  to  his  use,  it  is  money  paid  to  the  plaintiffs'  own  use, 
who  are  bound  to  make  good  the  amount  to  the  K.  Company."  But  in  a  pre- 
vious cose,  in  which  the  compulsory  payment  woa  made  in  discharge  of  a  party, 
who,  though  not  primarily  liable,  was  vllimaiely  so,  not  by  any  special  agree- 
ment, but  by  the  provisions  of  an  act  of  parliament,  it  was  decided,  that  the 
party  compelled  to  make  the  payment  might  recover  on  an  implied  assumpsit. 
In  Dawson  v.  Linton,  6  B.  £  A.  921,  goods  of  the  plaintiff,  an  outgoing  tenant, 
left  by  him  on  his  farm,  were  distrained  for  a  tax  payable  by  the  tenant,  bat 
which  the  act  gave  him  power  to  deduct  from  his  rent;  tho  court  decided,  that, 
as  the  tax  must  ultimately  fall  on  the  landlord,  and  as  the  plaintiff  had  been 
eompelled  to  pay  it  in  order  to  ransom  his  goods,  he  had  a  right  to  recover  the 
amount  from  the  landlord,  as  money  paid  to  his  use.  It  may,  perhaps,  be 
thought,  that  the  payment  in  this  case  is  liable  to  the  concluding  observation 
of  the  conrt  in  Bpencer  v.  Parry,  that  "  ii  was  made  to  one  %eho  had  no  claim 
upon  the  defendant,  atuJ  there/ore  not  to  his  use."  Bnt  though,  in  Dawson  v. 
Linton,  there  was  no  ctum  for  the  tax  against  the  defendant  personally,  there 
was  a  claim  against  the  land  which  was  his  property ;  nay,  there  was  one  coD- 
tiogency,  vii.,  that  of  there  being  no  sutGcient  distress,  in  which  the  act  provided 
that  the  land  itself  night  be  seixed  qnonsque  for  the  arrears  due;  and  Taylor 
V.  Zamira  shows  that  a  claim  against  a  man's  property  is  equivalent,  for  this 
purpose,  to  one  against  his  person ;  but,  in  Bpencer  v.  Parry,  the  defendant 
had  quitted  the  premises,  so  that  neither  he  nor  his  property  could  have  been 
molested  on  account  of  the  tax,  at  the  time  when  the  plaintiff  paid  it.  [The 
doctrine  laid  down  in  Spencer  v.  Parry  is  obviously  inapplicable  to  the  case 
irheie  a  liability  has  been  incurred  at  the  request  of  'Uie  defendant,  and  in 
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eoDMqoetice  of  ineDrrii^  sach  liability,  the  plaintiff  has  been  pnt  to  expense ; 
bacanse,  in  sach  a  case,  the  pajment  has  in  trath  been  made  in  consequence  of 
the  reqaest  of  the  defendant  and  it  is  immaterial,  whether  it  has  relieved  the 
d^endant  from  a  liability  or  not.    Britain  v.  Llojd,  14  M.  &  W.,  762] 

Hera  we  mnst  not  omit  to  remark,  that  there  is  a  pecnliarity  in  the  right  of 
the  tenant  to  recoap  himself  for  moneys  paid  ia  the  discharge  of  some  burden 
npon  the  land  prior  to  his  own  interest  therein,  which  distingnishes  that  from 
•U  other  caatn  of  compnlsory  payment  to  the  use  of  another.  Snch  payments 
when  made  bya  tenant  onder  compulsion,  are  considered  u  actual  paymentt  of 
•0  mnch  of  hb  rent,  and  may  be  pleaded  by  way  of  pajpneitt,  as  contra-dis- 
tingniBhedfrom«e<-o/r;  (see  Taylor  t.  Zamira,  and  Sapsford  v.  Fletcher,  snpra, 
[and  Johnson  v.  Jones,  9  A.  ft  £.  809] ;]  whereat,  generaUy  speaking,  one 
who  has  been  compelled  to  pay  the  demand  to  which  another  is  liable,  althongh 
he  may  recover  the  amonnt  in  attumptit,  or  set  it  off  in  an  action  againat  him- 
self, cannot  appropriate  *it  to  the  payment  of  a  debt  dne  by  bin  to  the  r«iTii-i 
person  to  whose  use  he  paid  it,  withont  obtaining  that  peison's  consent ; 
the  foct  is,  that,  in  caaes  of  landlord  and  tenant,  the  very  relation  in  which  the 
parties  stand  to  each  other  creates  an  implied  consent,  opon  the  landlord'i 
part,  that  the  tenant  shall  appropriate  snch  part  of  hia  rent  as  shall  be  neces- 
sary to  indemm^  him  a^nat  prior  charges,  and  Uiat  the  money  so  appropriated 
■hall  be  considered  as  paid  on  account  of  rent ;  hot  this  implication  is  liable  to 
be  rebutted,  for  if  the  landlord  were  afterwards  to  repay  the  tenant  the  money 
paid  by  him  in  respect  of  the  chai^,  he  mi^t  recover  the  entire  rent,  eo 
■wMiatf,  without  any  dednction.  All  this  is  well  explained  by  Bnller,  J.,  in 
Bapiford  t.  Fletcher.  "There  is  great  difference,"  says  his  Lordship,  "between 
a  psymrat  and  a  set-off;  the  former  miay  be  pleaded  to  an  avowry,  though  the 
latter  ouiDOt.  That  is  a  good  payment  which  is  paid  as  part  of  the  rent  itself 
in  respect  of  the  land,  bnt  a  set-off  supposes  a  difierent  demand,  arimng  in  a 
different  right.  It  was  said,  that  if  the  tenant  had  paid  the  groond-rent,  and 
the  landlord  had  afterwards  repaid  him,  the  latter  conld  not  avow  for  the  whole 
rent ;  and  my  answer  is  this,  that  the  payment  thero  never  was  considered  by 
both  as  a  payment,  and,  if  not,  the  whole  rent  remains  dne.  I  coDBider  thii 
case  AH  a  lease  from  the  defendant  to  the  plaintiff^  at  the  annual  rent  of  501.,  ont 
(rf which  61.  per  annum  was  to  be  paid  to  the  ground  of  landlord;  and  there- 
fore a  payment  of  that  ground-rent  is  a  payment  of  so  much  rent  to  the  de- 
fendant, and  may  be  pleaded  in  answer  to  the  avowry  for  rent.  Neither  can 
we  suppose,  npon  this  record,  that  the  defendant  ever  repaid  the  plaintiff  this 
gronnd-rent,  for,  if  he  had,  he  might  have  replied  that  fhct."  The  landlord, 
therefore,  generally  speaking  (for  in  some  cases  it  is  taken  from  him  by  statnte.) 
has  the  option  of  repaying  the  tenant  the  snm  disborsed  by  him  to  discharge 
the  prior  claim  upon  the  land,  and  may  thus  prevent  the  disbniBement  from 
being  considered  as  a  payment  of  so  much  of  the  rent ;  and  the  tenant  may,  in 
like  manner,  elect  not  to  consider  it  as  such,  and  may  signify  his  election  by 
bringing  an  action  for  the  amount,  or  setting  it  off  in  an  action  bronght  by  his 
landlord  against  him  for  any  other  debt  And,  indeed,  in  some  eases  be  m«*< 
do  oo ;  for,  if  he  owe  no  rent,  or  not  enongfa  to  cover  the  sums  he  has  been 
forced  to  pay,  he  has  no  other  means  of  teimbnrsing  himself. 

(In  the  recent  case  of  Graham  v.  Allsopp,  3  Exch.  186, 198,  Rolfe,  B.,  deli- 
vering judgment,  eiplained  at  lull  the  principle  here  discneaed.  Referring  to 
Sapafore  v.  Fletcher,  Taylor  v,  Zamira,  and  Carter  v.  Carter,  he  said,  "  Those 
eases  establish  the  proposition,  that  a  tenant  who  has  been  compelled  by  a 
BuperioT  landlord  or  other  enonmbraneer  having  a  title  pammonnt  to  that  of  hii 
immediate  landlord,  to  pay  mnu  dne  for  groond  rent  or  other  like  charges,  may    ' 
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treat  such  payment  k8  having  been  made  in  satiaraction  or  part  satisfaction  of 
rent  dae  to  his  immediat«  liuidlord,  and  ma;  plead  them  as  Ibr  as  they  extend, 
in  bar  to  an  avowry  for  rent  in  arrear.  The  principle  upon  which  these  cases 
Kst  is  this  : — The  immediate  landlord  is  bound  to  protect  his  tenant  ^m  all 
parHmount  cloima ;  and  when,  therefore,  the  tenant  is  compelled,  in  order  to 
protect  himself  in  the  enjoyment  of  the  land  in  respect  of  which  hia  rent  is  pay- 
able, to  make  payments  which  ought,  as  between  himself  and  his  landlord,  to 
have  been  made  by  the  latter,  he  is  considered  as  having  been  anthorised  by 
the  landlord  so  to  apply  his  rent  dne  or  accruing  dne.  All  such  payments,  it 
incapable  of  being  treated  as  actual  payment  of  rent,  wontd  certainly  give  the 
t«Qai)t  a  right  of  action  against  his  landlord  as  for  money  pud  to  his  use,  and 
so  would,  in  an  action  of  debt  for  the  rent,  form  a  legitimate  subject  of  set-off. 
And  thongh  in  a  replevin  a  general  set-off  cannot  be  pleaded,  yet  the  conrts 
have  given  to  the  tenant  the  benefit  of  a  set-off  as  to  payments  of  this  descrip- 
tion, by  holdiag  them  to  be  in  fact  payments  of  the  rent  itself  or  of  part  of  it" 
See,  also,  Jonea  v.  Morris,  Id.  142,  746.) 

It  is,  however,  necessary  to  remark,  that  there  are  some  cases  which  qnaliiy 
the  generality  of  the  doctrine  just  laid  down,  by  compelling  the  tenant  to  avail 
himself  of  his  right  to  dednct  within  a  given  period,  if  at  all.  The  property-tax 
by  46  Q.  3,  c.  64,  was  directed  to  be  paid  by  the  occnpier,  who  was  required 
to  dednct  it  out  of  the  next  rent.  In  Denby  v.  Moore,  I  B.  A  Ad.  130,  the 
plaintiff  occupied  land,  and  paid  the  property-tax  for  about  twelve  years,  and 
also  paid  the  fiillrent  during  that  time,  and  it  was  held  that  he  could  not  recover 
back  again  the  amount  of  rent  thus  overpaid.  Tliis  case,  indeed,  was  decided 
opon  gronnds  not  much  akin  to  the  subject  of  this  note,  for  the  action  was  for 
money  hod  and  received  to  recover  back  the  rent  ovei^paid,  not  for  money  paid 
to  the  defendant's  use  on  acconnt  of  property-tax.  And  the  court  thought  that, 
as  the  occnpier  had  made  the  over-payments  with  full  knowledge  of  the  facts, 
he  CAnld  not  recover  them  back  again ;  besides,  the  words  of  the  act  were 
express,  requiring  the  occupier  to  dedact  the  tax  from  the  rent  due,  and  there 
were  good  reasons  for  insisting  on  his  doing  so.  And,  therefore,  in  Stnbbs  T. 
Parsons,  Bayley,  J.,  said,  "  that  he  laid  Denby  v.  Moore  oct  of  the  qaestlon, 
that  decision  being  on  the  express  words  of  the  property  act,  to  prevent  frauds 
oa  the  revenue."  Andrew  v.  Hancock,  1  B.  ft  B.  37,  was,  like  Bapsford  v. 
Fletcher,  an  action  of  replevin,  and  the  defendant  having  avowed  for  six  months' 
rent  due  the  29th  of  September,  1818,  the  plaintiff  pleaded  in  bar  vuious  pay- 
ments of  land-tax  and  paving  rates  made  to  prevent  his  goods  from  being  dis- 
trained between  1812  and  1818,  while  he  was  tenant  to  the  defendant,  which 
payments  he  claimed  to  dednct  from  the  rent  avowed  for.  The  plea  was  decided 
to  be  bad ;  principally,  however,  upon  the  express  words  of  the  acts  of  parlia- 
ment, by  which,  to  use  the  words  of  Dallas,  C.  J.,  the  tenant  was  not  only 
allotoed,  bat  required,  to  deduct  these  payments  ont  of  the  rents  of  the  then 
rcr-gi  current  'years.  In  Stnbbs  v.  Parsons,  3  B.  &  Ad.  516,  a  similar  ques- 
tion again  arose  with  respect  to  land-tax,  that  also  was  an  action  of 
replevin,  eogmzaace  for  a  quarter's  rent  due  the  2flth  of  March,  1819.  The 
plaintiff  pleaded  a  tender  as  to  part,  and  as  to  the  residue,  that  before  the  25th 
of  March,  and  before  the  said  time  when,  Ac.,  divers  sums,  amounting  to  the 
residae,  had  been  from  time  to  time  assessed  on  the  premises  for  land-tax, 
which  he  hod  been  compelled  to  pay.  On  demarrer  the  plea  was  held  bad, 
because  it  did  not  state  when  the  land-tax  clumed  to  be  deducted  was  assessed 
or  paid ;  and  it  was  consistent  with  the  plea  that  it  might  have  been  a  payment 
for  land-tax  due  before  the  rent  distrained  for  either  accrued,  or  was  accming, 
or  even  before  the  commencement  of  the  present  landlord's  title.    "Tho 
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gnaad,"  taicl  Bajle;,  J., "  on  wUch  mj  jadgmeot  proceeda  ia,  that  a  pafment 
of  the  land-tax  can  only  be  deducted  oat  of  the  rent  which  haa  then  accrued, 
or  is  then  accming,  due,  for  the  law  coDBidere  the  pajmeDt  of  the  land-tax  aa  a 
payment  of  so  mnch  of  the  rent  then  due,  or  growing  due,  to  the  landlord. 
And  if,  afterwards,  he  paya  the  rent  in  fall,  be  cannot  at  a  aubBeqaent  time 
dedvct  that  over-payment  from  the  rent.  Se  may,  indeed,  Tteoeer  ii  back  at 
mutHtg paid  to  the  Umdlord't  use."  "The  occupier,"  said  Uolroyd,  J.,  "haa  a 
lien  on  the  next  rent,  given  him  by  the  legialatnre,  for  the  land-tax  ptud  by 
him  ;  bat  if  he  parts  with  the  rent  without  making  the  dednction,  he  loses  his 
lien,  and  haa  only  his  remedy  by  ftction  or  set-off."  [The  same  rule  haa  been 
Applied  to  payments  of  property-tax.  Cnmmiog  v.  Bedborough,  15  M.  & 
W.  438.1 

The  next  qneation  ia,  whether  the  limitation  in  point  of  time  eatablished  by 
these  cues,  with  respect  to  deductions  of  land-tax,  applies  to  deductions  in 
respect  of  rent  paid,  nnder  draad  of  dlatresa,  to  the  superior  landbrd,  or  in 
respect  of  arrears  of  a  rent-charge.  In  order  to  solve  this  qneation  we  cannot 
have  recourse,  as  in  case  of  taxes,  to  the  express  words  of  the  legislature ;  we 
must,  therefore,  reeort  to  principles  of  common  aeuae  and  general  convenience. 
And  it  seems  not  nnreaaonable,  that  if  a  tenant,  having  made  such  payments, 
fa3  to  dednct  at  the  next  opportucity,  be  should  be  taken  to  have  abandoned 
hia  right  to  do  so,  and  to  have  elected  to  rely  npon  his  right  of  action  for  money 
paid  to  the  landlord's  uae  ;  and,  indeed,  Parke,  J.,  in  Carter  v.  Uarter,  5  Bing. 
409,  410,  appears  to  have  considered  that  this  point  was  decided  by  Andrew 
V.  Hancock,  to  which  he  refers  as  to  a  case  of  ground-rent.  Yet  it  would  be 
hard  to  preclude  the  tenant  from  dedncling  from  any  rent  not  actnally  due  or 
accruing  at  the  time  of  his  making  the  payments  in  respect  of  which  he  claims 
the  right  of  dedaction ;  for  the  arrears  of  rent-charge  or  head-rent  may  be 
extremely  heavy,  and  may  cover  much  more  than  the  amonnt  of  the  rent  then 
due  or  accruing  from  him  to  his  landlord.  In  order,  therefore,  to  do  fiill  justice, 
he  ought  to  be  allowed,  after  making  auch  a  payment,  to  retain  the  rent  for  as 
many  succeeding  rent-days  as  may  be  necessary  to  place  him  in  statu  quo,  for 
be  cannot  prescribe  to  the  head  landlord  or  incumbrancer  when  to  iosist  on 
payment,  and  therefore  ought  not  to  snffer  by  their  delay. 

But  it  seems  reasonable,  that  the  tenant's  right  to  deduct  should  only  exist 
in  respect  of  payments  made  by  him  of  arrears  which  accrued  due  in  the  time 
of  the  landlord  against  whom  he  claima  the  deduction.  Suppose,  for  instance, 
premises  be  let  for  1001.  a  year,  and  subject  to  a  head-rent  of  102,  a  year,  of 
which  five  years  are  in  arrear  when  the  mesne  landlord  assigns  his  reversion ; 
upon  the  sixth  year  filing  due  the  head  landlord  threatens  to  distrain,  and  the 
tenant  ia  obliged  to  pay  him  sixty  pounds :  shall  he  dednct  the  whole  of  that 
■am  from  hia  current  year's  rent,  or  only  the  lOl.  which  fell  due  during  his 
present  landlord'e  time  {  It  would  be  bard  upon  the  assignee  to  adopt  the 
former  part  of  this  alternative. 

The  right  to  dednct  a  payment  in  respect  of  gronnd-rent  bas  not  been  con- 
fined to  tenants,  for  in  Doe  v.  Hare,  4  Tyrwh,  29,  the  plaintiff,  having  recovered 
in  ejectment,  on  a  demise  from  the  5th  of  June,  1830,  brought  an  action  for  the 
mesne  profits  between  that  day  and  the  4th  of  June,  1832,  when  the  sheriff 
executed  the  ha.  fa.  po.  The  defendant  was  allowed  in  redaction  of  damages, 
a  payment  in  respect  of  gronnd-rent  which  had  become  due  the  24th  of  June, 
1830,  and  also  two  other  payments  of  ground-rent  which  fell  due  during  hie 
occupation.  [See  upon  some  brances  of  this  subject,  the  note  in  The 
American  Leading  Caeea,  Tol.  2, 102,] 
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[*77]  *CHANDELOR  v.  LOPUS. 


PASCH^—  1  JACOBI  1. 

[bRFOKTKD,    2  OKOEI,    2.] 

ch  ba  aanHd  to  ba  ■  Bonr  itmu,  bat  which  pnn4 


Action  upon  the  case :  vhereas  the  defendant,  bang  k  goldsmith,  anL 
having  skill  in  jewels  and  pieoionB  stones,  bad  a  stone,  which  he  affinned 
to  Lopos  to  be  a  Bezoar  atone,  and  sold  it  to  bim  for  a  hundred  pounds ; 
vbi,  reverS,  it  was  not  a  Bezoar  stone. 

The  defendant  pleaded,  Xbt  guilty. 

After  verdiot,  and  jndgment  for  the  plaintiff  in  the  Ring's  Bench,  error 
wae  therefore  brought  in  the  Ezoheqner  Chamber;  because  the  declaration 
OontMDS  not  matter  sufficient  to  charge  the  defendant,  viz.,  thai  he  mar- 
ranted  it  to  be  a  Bezoar  Uone,  or  thai  &«  knete  that  it  wai  not  a  Bezoar  tlone  ; 
for,  it  may  be,  that  he  himself  was  ignorant  whether  it  were  a  Bezoai  stone 
or  not. 

And  all  the  Jnstioes  and  Barons  (besides  Anderson)  held,  that  for  this, 
cause  it  was  error.  For  the  bare  affirmation,  that  it  wai  a  Beioar  stone, 
without  warranting  it  to  be  so,  is  no  oauie  of  action.  And  although  he 
knew  it  to  be  no  Bezoar  tlone  it  it  not  tnaterial.{a)  Fat  every  one,  in  selling 
of  his  wares,  will  affirm  that  his  wares  are  good,  or  the  horse  that  he  sella 
ia  sound;  jet  if  he  warraata  them  not  to  be  ao,  it  is  no  oanse  of  action. 
And  tiie  warrant;  ooght  to  be  made  at  the  same  time  as  the  Bale.(fi)  Fiti 
Nat.  Brev.  94  o.  &  98  b. ;  6  H.  7,  41 ;  9  H.  6,  53 ;  12  H.  4,  1 ;  42  Ass. 
r*7fil  8-  T  J  ^  ^'  *)  *^-  Wherefore  forasmnch  as  no  warranty  is  •alleged, 
L  J  they  held  the  declaration  to  be  ill.  But  Anderson  to  the  contrary; 
for  the  deceit  in  selling  it  for  a  Besoar,  whereas  it  was  not  so,  is  cause  of 
action.  Bot  notwithstanding  it  was  adjudged  to  be  oo  cause,  and  judgment 
was  Terersed. 


If  the  plaintiff  in  this  case  were  to  declare  upon  a  warranty  of  the  stone,  he 
would  at  the  present  day  perhaps  succeed,  the  rule  oflaw  being  that  eeeryaffir- 
mation  at  the  lime  of  tdU  ofpenowU  ehatteU  i»  a  warranty,  provided  it  appear* 
to  have  been  *o  intended.  See  Power  t.  Barham,4  Ad.  A  E.  473;  Shepherd  t. 
Eam,  5  B.  A  A.  240 ;  Freeman  v.  Baker,  2  Nev.  ft  Man.  446.  [Even  where 
there  is  a  written  memorandnm  not  relating  to  the  eabject-niatter  of  the  repre- 
sentation J  Allen  V.  Pink,  i}f..&W.  140.    See  Wright  v.  Crookes,  Scott,  N. 

(a)  This  propMilion,  whioh  was  not  necMsar;  to  thB  dseidcin,  hu  aneo  been  denied. 
See  the  notes  poet:  and  the  argumeDt  for  Ihe  plaintifT  in  error  in  this  Tery  ease 
admits  the  eontraij. 

(6)  For,  if  made  afterwards,  tbei*  is  no  ecaiaiaeratioD  for  it.  Fineh.  L.189.    8  BI. 
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B.  685  ;  Jeffrey  v.  Walton,  2  Stark,  26T.]  If  not,  he  would  4t  all  events  anc- 
ceed,  if  be  were  to  sue  in  tort,  laying  a  tciaiter,  since  the  fact  of  the  defendant's 
being  a  jeweller  woold  be  almost  irreBistible  evidence  that  he  knew  his  repre- 
sentation to  be  false.  When  Chaadelor  v.  LopuB  was  decided,  as  the  action 
of  aarampiU  was  by  no  means  so  diatingnishable  from  eate,  ordinarily  so  called, 
as  at  present ;  ao  the  distinction  was  not  then  clearly  recognised,  which  is  now, 
toirever,  perfectly  established,  between  an  action  upon  a  warranty  eipress  or 
implied,  which  is  foanded  on  the  defendant's  promise  that  the  thing  shall  be  as 
wamnted,  and  in  order  to  maintain  which  it  ia  nnnecessary  that  he  should  be 
at  all  aware  of  the  fallacious  natore  of  his  undertaking,  and  the  action  npon  the 
case  for  false  representation,  in  order  to  maintain  which,  the  defendant  must 
be  shown  to  have  been  actually  and  fraadnleotly  cognisant  of  the  falsehood  of 
his  representation ;  actions  of  the  former  description  being  then  osnally  framed 
in  tort,  nndet  the  name  of  acHrm»  for  deceit.  See  Williamson  v.  Allison,  2 
East,  416.  [Shrewsbnry  v.  Blount,  3  H.  &  Gr.  475,  2  Scott,  N.  R.  588,  S. 
C]  i  the  observations  of  Grose,  J.,  in  Pasley  v.  Freeman,  3  T.  R.  54,  and  of 
Tindol,  C,  J.,  in  Budd  v.  Fairmaner,  8  Bingh.  53.  Stewart  v,  Wilkins,  Dongl. 
18,  is  said  by  Lawrence,  J.  in  2  East,  451,  to  have  been  the  Jirst  case  where 
the  qneetion  waa  regularly  discussed,  and  the  mode  of  declariog  in  atntntptil 
established.  However,  the  main  doctrine  laid  down  in  Chandelor  v.  Lopua  haa 
neversincebeendispnted,  viz.,  that  the  plaiDtiffrnQSteitherdecIare  upon  a  con- 
tract, or  if  he  declare  in  tort  for  a  misrepresentation,  must  aver  a  scienter.  That 
snch  an  action  is  maintainable  when  the  teienter  can  be  proved,  though  there 
be  no  warranty,  is  now  (notwithstanding  the  dictum  in  the  test)  well  established. 
Snnlop  V.  Waugh,  Feake,  223 ;  Jendwine  v.  Slade,  2  Esp.  ST2 ;  Dobelt  v.  Ste- 
vens, 3  B.  A  C.  625 ;  Fletcher  v.  Bowsher,  2  Star.  561. 

It  is  sometimes  not  very  easy  to  determine  whether  an  action  of  atnaitpiii 
npon  a  warranty  should  be  brought  against  the  vendor  of  a  chattel,  or  whether 
the  proper  remedy  be  by  action  upon  the  case  for  misrepresentation.  We  have 
already  observed,  that  every  affirmation  respecting  the  chattel,  mode,  at  the 
time  of  st^e,  by  its  vendor,  ia  a  warranty  ^  to  intended.  But  it  is  sometimes 
far  from  easy  to  decide,  whether  a  particular  assertion  was,  or  was  not,  intended 
.  for  a  warranty ;  and,  if  it  tarn  out  to  have  been  meant  merely  for  a  representa- 
tion, the  plaintiff  suing  on  it  must  aver  a  tcieiUer  in  his  declaration,  and  must 
not  treat  it  aa  a  warranty,  bnt  will  be  defeated  nnless  it  turn  out  to  have  been 
false  within  the  knowledge  of  the  party  making  it.  Such  was  the  cose  of  Bndd 
T.  Fairmaner,  8  Bingh.  52,  where  the  plaintiff,  in  order  to  prove  the  wairanty, 
put  in  the  following  instrnment,  signed  by  the  defendant : — "  Received  of  Mi. 
Bndd  102.  for  a  grey  four-year-old  colt,  warranted  sound  in  every  respect." 

It  was  held  at  A'iii  /Vitw,  and  afUrwarda  by  the  coart  in  banc,  that  tbe  war- 
ranty applied  only  to  the  soundness,  and  that  the  age  was  mere  matter  of 
description,  and  the  plaintiff,  who  had  soed  as  npon  a  warranty  of  the  age,  was 
nonsoited. 

With  respect  to  actions  npon  the  case  for  a  false  representation,  allhongh 
the  'false  declaration  always  imputes  to  the  defendant  fraud,  and  an  ruQi 
intent  to  deceive  the  plaintiff;  and  altbongh  it  is  expressly  laid  down  '' 

that  "  (nmi  and  falsehood  must  concur  to  sustain  this  action,"  per  Gibbe,  G.  J., 
Ashlin  T.  White,  Holt,  387 ;  still,  in  order  to  prove  snch  fraud  as  the  law  eoa- 
tidera  snfficient  to  snstain  the  action,  it  is  only  necessary  to  show  that  what  the 
defendant  asserted  was  false  within  his  own  knowledge,  and  occasioned  damage 
to  the  defendant.  Foster  v.  Charles,  6  Bing.  396,7  Biog.  108;  Corbet  v. 
Brown,  8  Bing.  433.  [For  which  purpose  it  must  appear  that  the  plaintiff 
relied  upon  it.    See  Atwood  v.  Small,  6  CI.  &  F.  232.    Shrewsbury  v.  Blount, 
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2  Scott,  N.  B.  588,  2  H.  ft  Qr.  475 ;  tbongb  it  wooia  aeero,  that  the  fact  ot  & 
miarepreseotatioD,  calculated  to  mUlead,  bsviog  been  made,  ia  gufflcient  prijai 
facie  eTidebce  that  the  pluintiff  waa  misled  b;  and  acted  upon  it.]  In  Folhill 
V.  Walter,  3  B.  ft  Adol.  122,  the  defeDdant,  who  had  formerly  been  in  partner- 
Bhip  with  Hanconw,  and  still  carried  on  bnsineBB  in  the  eame  honee,  accepted, 
ea  pef  proeartUum  of  Hftncorne,  a  bill  drawn  on  the  latter.  The  bill  was  after- 
wards indorsed  to  th«  plainttC^  who  gave  vatae  for  it,  and  having  been  dis- 
honoured  by  Hancome,  the  plaintiff  sued  the  defendant  for  "  falsely  and_/raurfu- 
Untly  pretending  to  accept  the  same  by  procuration  of  Hancome."  At  the 
trial,  the  Jnry  being  directed  by  Lord  Tenterden  to  find  for  the  defendant  if 
they  thonght  there  was  no  frand,  otherwise  for  the  plaintiff,  fonnd  a  verdict  for 
the  defendant;  Us  Lordship  giving  the  plaintiff  leave  to  move  to  enter  a  ver^ 
diet;  which  motion  was  accordingly  made,  and  the  rule  to  enter  the  verdict 
for  the  plaintiff  ultimately  made  absolute. 

"  If,"  said  Lord  Tenterden,  delivering  the  judgment  of  the  court, "  the  defend- 
ant, when  he  wrote  the  acceptance,  and  thereby  in  substance  represented  that 
he  had  authority  from  the  drawer  to  make  it,  knew  that  he  had  no  such  autho- 
rity (and  upon  the  evidence  there  can  be  no  doabt  he  did),  the  representation 
wae  untrue  to  his  knowledge,  and  we  think  that  an  action  will  lie  against  him 
by  the  plaintiff  for  the  damage  Bustained  in  consequence,"  [See  Fontifes  v. 
Bignold,  3  Scott.  N.  E.  390,  3  Man.  &  Gr.  63,  8.  C.  The  modem  cases  upon 
the  subject  of  fraudulent  misrepresentations  are  collected  in  the  note  to  P&sley 
T.  Freeman,  vol.  ii.  p.  55.] 

The  first  instance  in  which  an  action  of  tort  for  a  misrepresentation  respect- 
ing the  ability  of  a  third  person  was  solemoly  adjudged  to  be  maintainable,  ia 
the  case  of  Fasley  v.  Freeman,  3  T.  R.  53,  decided  by  Lord  Kenyon,  C.  J., 
Ashnrst,  J.,  and  BuUer,  J.,  against  the  opinion  of  Qrose,  J.,  a.  d.  1789.  [See 
the  case  at  large,  vol.  ii.  p.  55.]  It  came  before  the  court  on  motion  in  arrest 
of  judgment,  on  a  declaration,  stating,  "  that  the  defendant,  intending  to  deceive 
and  defend  the  plaintiffs,  did  wrongfully  and  deceitfully  encourage  and  per- 
anade  them  to  deliver  certain  goods  to  Falch  on  credit,  and  for  that  purpose 
did  falsely,  deceitfully,  and  fraudulently  assort  that  Falch  wea  a  person  safely 
to  be  trusted,  whereas  in  truth  Falch  was  not  a  person  safely  to  be  trusted, 
and  the  defendant  well  knew  the  same."  One  of  the  consequences  of  ita 
inlrodnctioD  was  to  qualify  considerably  the  effect  of  that  enactment  of  the 
statute  of  frands,  which  requires  that  guaranties  should  be  in  writing:  since 
it  ^quently  happened,  that  where  one  person  had  interested  himself  to  pro- 
cure credit  for  another,  in  a  manner  which  would  have  been  insisted  upon  aa 
amounting  to  a  guaranty  but  for  the  enactment  of  the  statute  of  frands,  tho 
espressions  used  by  him  in  bis  endeavours  to  effect  his  purpose,  were  relied  on 
aa  representations  respecting  his  friend's  credit  or  character,  and  he  was  accord- 
ingly sued  in  the  form  of  which  Pasley  y.  Freeman  has  established  the  legiti- 
macy. It  was  in  order  to  prevent  the  statute  of  frands  from  being  thus  trenched 
upon,  that  the  legislature,  in  9  G.  4,  c.  14,  commonly  called  Lord  Tenterden's 
Act,  enacted  sec.  6,  "that  no  action  shall  be  maintained,  whereby  to  chai^ 
any  person  upon,  or  by  reason  of,  any  representation  or  assurance  made  or 
given  concerning  or  relating  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  to  the  intent  or  purpose  that  sach  other  person 
may  obtain  credit,  money,  or  goods  npon,  unless  such  representation  or  assur- 
uice  be  made  in  writing,  signed  by  the  party  to  bo  charged  therewith," 

This  section  of  the  act  was  elaborately  discussed  in  the  great  case  of  Lyde  v. 
Barnard,  1  M.  &  W.  101.  It  was  an  action  on  the  cose  for  falsely  representing 
in  answer  to  inquiries  on  that  subject,  that  the  life-interest  of  Lord  Edward 
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Tbynne  in  certain  tmBt-faDdB  was  charged  onl;  with  threa  annuities,  whereby 
the  plaintiff  was  induced  to  advance  to  the  Huid  Lord  S.  T.  999/.  for  the  pur- 
chase "of  an  annnity,  secured  by  his  covenant,  bond,  warrant  of  attor-  „-., 
oey,  and  ao  aeeigninent  of  his  life-interest  in  the  said  funds ;  whereas,  >■  -^ 
tie  defendant  well  knew  that  the  said  interest  was  charged  not  only  with  three 
annoitiea,  but  with  a  mortgage  for  20,0001.  At  the  trial,  it  appeared  that  the 
false  repreaentatiou  was  made  by  parol,  od  which  the  Lord  Chief  Baron  non- 
suited the  plaintiff,  conceiving  the  case  to  fall  within  the  9  G.  4,  c.  14,  s.  6. 
On  the  motion  for  a  uew  trial,  the  coart  was  equally  divided,  and  the  learned 
barons  delivered  elaborate  opinions  lariatim.  Lord  Abinger  and  Qnrney,  B., 
thought  the  case  within  the  statute,  conceiving  the  true  construction  to  be, 
that  the  representation  or  assurance  thereby  required  to  be  in  writing,  should 
eoDcem  or  relate  to  the  abUUy  of  the  third  person  effectually  to  perform  and 
satisfy  an  engagement  of  a  pecuniary  nature,  into  which  he  has  proposed  to 
ent«r,  aad  on  the  faith  of  which  he  is  to  obtain  money,  credit,  or  goods ;  and 
conceiving  that  the  representation  iu  this  case  did  not  concern  the  abUiit/  of 
Lord  E.  T.  to  perform  an  engagement  of  a  pecuniary  nature,  on  the  &ith  of 
which  he  waa  to  obtain  money,  since  it  concerned  his  ability  to  give  the  plain- 
tiff a  sufficient  secarity  to  repay  him,  by  way  of  a  life  annuity,  the  money  he 
was  about  to  advance.  "  The  ability  of  a  man  (it  was  urged)  consists  in  the 
sources  from  which  it  is  derived.  He  may  have  a  landed  estate,  unfettered  by 
mortgage  or  other  incumbrance,  or  a  snm  of  money  in  the  funds,  or  a  large 
capital  embarked  in  a  snccessfnl  trade,  or  a  large  balance  in  his  banker's  bands. 
Upon  all  or  any  one  of  these  his  general  ability  may  depend.  Can  it  be  said 
that  a  representation  of  any  one  of  these  sources  of  ability  has  no  relation  to 
his  generul  ability  f"  To  this  it  may  be  added,  that  it  is  in  the  nature  of 
things  impossible,  that  one  man  should  be  cognizant  of  another's  general  ability 
n  any  other  way  than  by  knowing  a  namber  of  particular  facts  of  this  descrip- 
tion, for  a  man's  general  ability  consists  of  his  property,  mimii  hia  debts.  With 
the  amount  of  his  property  a  third  person  may  be  certain  that  he  is,  at  least, 
to  a  certain  extent  acquainted,  by  knowing  the  items  that  compose  it.  Bnt 
how  can  any  one  be  certain  that  he  knows  the  amount  of  another's  debts  ?  Yet 
if  those  debts  exceed  his  property,  be  is  insolvent,  and  his  general  ability 
amonnts  to  nothing.  It  is  true  that,  the  lai^er  his  property,  the  more  nume- 
rous and  valuable  its  items,  the  smaller  is  the  likelihood  that  his  liabilities 
should  esceed  it ;  which  plainly  shows,  that  to  arrive  at  any  estimate  of  a  man's 
general  ability,  the  items  of  his  property  are  mainly  to  be  taken  into  considera- 
tion. On  the  other  hand,  Parke  and  Alderson,  Barons,  conceived  that  the 
representation  in  question  did  not  appear  to  relate  to  "  the  character,  conduct, 
credit,  ability,  trade  or  dealings,"  of  Lord  Edward  Tbynne ;  and  therefore,  did 
not  fall  within  the  statute.  "  It  docs  not,"  it  was  urged,  "  concern  or  relate  to 
his  chanicler,  or  to  his  credit;  it  does  not  relate  to  his  conduct,  trade,  or  deal- 
ingt,  for  it  is  totally  immaterial  with  reference  to  the  inquiry,  and  the  answer 
to  it,  who  had  incumbered  the  fund ;  the  only  question  in  substance  being,  to 
what  extent  it  was  iucumbered.  And  it  does  not  concern  or  relate  to  his 
abilily ;  for  that  word,  especially  when  we  look  at  those  which  accompany  it, 
means,  in  its  ordinary  sense,  some  quality  belonging  to  the  third  party,  and  not 
to  the  thing  to  be  transferred.  In  order  to  bring  the  particular  case  within  the 
statute,  this  last  word  is  relied  on,  and  it  is  said  that  the  representation  of  the 
state  of  the  fund  relates  to  'the  abllity'of  the  intended  grantor  of  the  annuity, 
that  is,  to  his  abilily  to  fulfil  his  contract,  to  charge  the  fund;  or,  if  no  con- 
tract was  made  at  the  time  of  the  representation  (as  there  was  not),  then  the 
phrase  most  he  changed,  and  it  must  be  said  to  relate  to  his  ability  to  charge 
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the  Aind.  But  this  will  hardly  be  enfficient  to  answer  the  exigency  of  the 
case  :  for  there  is  really  no  qaestion  as  to  the  power  of  the  person  to  charge 
the  fund,  sncb  aa  it  is ;  it  most,  therefore,  be  said  to  relate  to  his  ability  to  give 
secnrity  on  a  fdnd  of  adequate  Talao,  Bat  this  is  a  yery  forced  conatraction  of 
the  word  ahUiiy.  It  is  trae,  that  a  repreBentation  as  to  the  condition  of,  or 
r*Hl1  ^''"^  °^'  ^  P^fticalar  part  of  a  man's  property,  may  "'relate  to  or  con- 
cern his  character,  credit,  &c.  It  woald  do  so,  when  the  object  of  the 
inqnirer  is  to  give  credit  to  the  third  person,  on  his  personal  responsibility,  and 
he  is  seeking  information  as  to  part  of  the  means  which  constitute  its  Talne. 
Bat  if  it  was  doubtful  whether  the  present  representation  was  meant  to  relate 
to  the  state  of  the  fnnd  only,  or  to  the  state  of  the  fund  as  an  element  of  Lord 
Edward  Thynne's  personal  credit,  that  question  ought  to  haTe  been  submitted 
to  the  jury. 

The  conrt  being  equally  divided,  the  rale  would  have  been  discharged,  but 
the  question  being  of  great  importance,  a  new  trial  was  granted  on  payment  of 
costs,  in  order  that  it  might  bo  raised  npon  the  lecord.  1  am  not,  howeTer, 
aware  that  it  was  BO.  [The  point  was  again  raised,  bnt  nut  decided,  in  Town- 
ley  T.  Maegregor,  6  Scott,  N.  R.  906,  6  Man.  &  Gr.  46,  S.  0. ;  the  plea  which 
denied  that  the  representation  was  in  writing,  having  been  held  at  all  events, 
ill  for  argumentativeness.]  The  opinion  of  Lord  Abinger  and  Gumej,  B.,  ap- 
pears, however,  to  be  reinforced  by  that  of  the  Q.  B.  in  Swann  v.  Phillips,  8  A. 
&  E.  457. 

In  a  Bubseqnent  case,  the  court  of  Q.  Bench  held  that  though  the  action  be 
formoneyhad  and  received,  to  recover  cash  obtained  fhim  the  plaintiff  by  means 
of  the  misrepresentation,  still,  if  the  misrepresentation  constitute  the  whole  of 
the  plaintiff's  case,  parol  evidence  of  it  cannot  be  received.  Haslock  v.  Fer- 
gosson,  7  Ad.  k  Ell.  6.  Whether  in  a  case  depending  partly  bnt  not  wholly 
on  such  a  misrepresentation,  parol  evidence  would  be  admissible,  is  not  yet 
solemnly  decided. 

The  act  applies  to  a  misrepresentation  by  one  partner  respecting  the  credit 
of  the  firm.    Devanx  v.  Steinkeller,  6  Biug.  N.  C.  84. 

The  action  for  a  misrepiesentatioa  in  the  nature  of  deceit,  seems  to  be  an 
exception  from  the  general  rale,  that  in  actions  for  words,  or  special  damage 
arising  therefrom,  the  very  words  most  be  set  out;  Gutsole  v.  Mathers,  5 
Dowl.  70, 1  M.  4  M.  495. 


The  polio;  of  the  common  law  seems  to  bave  been  to  limit  the  effect  of  a 
sale,  to  the  transfer  of  the  right  of  property  from  the  yendor  to  the  pur- 
chaser, and  to  throw  the  hazards  of  liie  purchase  upon  the  latter,  unless  be 
had  expressly  stipulated  that  they  should  be  borne  by  the  former.  No 
warranty  of  quality  or  value,  was  consequently  implied  f^om  the  sale,  either 
of  personal  or  real  estate.  A  warranty  of  title,  was  attached  in  some  cases 
to  the  conveyance  of  land,  but  only  where  special  words  of  gift  were 
employed,  or  a  tenure  created.  And  it  has  recently  been  dedded  in  Eng- 
land, that  the  sale  of  chattels,  does  not  necessarily  render  the  vendor 
answerable  for  the  goodness  of  the  title  conveyed  to  the  vendee.  Morley 
V.  Attenborongh,  3  Excheqaer,  500.  A  different  rule  prevails  in  this 
country,  and  it  is  generally  held  that  the  sale  of  chattels  implies  a  war- 
ranty; Defreese  v.  Tramper,  1  Johnson,  204;  Heerman  v.  Vemoy,  6 
id.  5 ;  Dresser  v.  Ainsworth,  9  Barbour,  619 ;  Chamley  v.  Dulles,  8  W. 
&  S.  6 ;  Chancellor  v.  Wiggins,  4  B.  Monroe,  251 ;  unless  the  circum- 
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stances  are  sooh  as  to  give  rise  to  a  contrary  presnmptioD,  as  vhere  the 
Tcndiv  merely  sells  the  right  or  title  to  goods,  witfaoat  either  having  or 
undertaking  to  give  the  actual  or  oonsbnotiTe  possession ;  M'Goj  t.  Artcber, 
3  Barbonr,  82S ;  Edick  v.  Crim,  10  Id.  445.  However  this  may  be,  it  is 
certain,  that  the  obUgationa  imposed  bj  a  warranty  of  quality  and  of  title 
are  so  di^rent,  that  the  existence  of  the  one  affords  no  ground  whatever, 
for  reasoning  to  that  of  the  other,  No  actual  breach  could  occur  of  a  war- 
ranty of  land,  until  an  aotnal  eviction,  which  was  nsaally,  if  not  necessarily, 
tke  TSHuU  of  legal  proceedings,  and  after  a  snmmons  to  the  warrantor 
to  appear  and  defend  the  title  warranted.  It  has  been  held,  on  several 
occasions  in  this  country,  that  there  must  be  an  eviction  by  judgment  of 
law,  to  constitute  a  breach  of  the  implied  warranty  of  title  attached  to  the 
ale  of  chattels.  Yibbard  v.  Johnson,  19  Johnson,  79;  Case  v.  Hall,  24 
Wend.  102.  And  it  is,  at  all  events,  certain,  that  a  previous  sorrender  of 
the  property  to  the  adverse  claimant,  is  an  essential  preliminary  to  the 
right  of  action.  A  warranty  of  title  will,  therefore,  seldom  be  made  the 
ground  of  a  sait,  unless  it  is  essentially  necessary  for  the  protection  of  the 
vendee.  Bnt  no  similar  restraint  exists  in  the  ease  of  a  warranty  of  quality. 
The  vendee  may  retain  and  use  the  goods,  and  then  either  set  up  the  exist- 
ence of  a  real  or  alleged  defect,  as  a  defenoe  to  a  suit  for  the  purchase 
money,  or  make  it  the  ground  of  an  action  against  the  vendor,  without 
haring  ^ven  the  latter  any  notice  of  his  intention,  until  an  opportunity 
tfa  verifying  the  condition  of  the  property,  has  been  lost  by  its  consumption 
or  removal  There  is  conseqnendy  every  reason  for  upholding  the  rule  of 
law  hud  down  in  the  principal  case,  and  not  affecting  a  vendor  with  a 
liability  to  consequences  which  may  prove  so  &tal,  unless  when,  by  some 
express  agreement,  he  has  subjected  himself  to  them. 

Nor  can  the  common  law,  in  refu»ng  to  imply  from  the  representatjons 
or  ooncealment  of  the  vendor  at  the  tlmo  of  the  sale,  a  warranty  as  to  the 
qualities  which  be  asserts,  or  the  defects  which  he  does  not  declare,  be 
justly  charged  with  that  inattention  to  the  interests  of  morality,  and  too 
close  adherence  to  the  practical  possibilities  of  life,  which  has  sometimes 
been  urged  against  it.  In  no  case  whatever  does  that  law  allow  a  misre- 
presentation, knowingly  made  or  uttered  to  the  injury  of  another,  to  go 
unpunished  by  an  appropriate  remedy.  And  this  doctrine  is  as  applicable 
to  sales  of  chattels,  as  to  all  other  human  transactions.  By  the  side  of  the 
action  for  broach  of  warranty,  stands  the  action  on  the  case  for  deceit. 
Under  its  operation,  the  vendor  may  be  made  liable  for  any  intentional 
misstatement,  whereby  the  vendee  is  induced  to  purchase  under  a  false 
impression ;  or,  if  the  purchase-money  has  not  already  been  paid,  the 
fraud  may  be  pleaded  or  given  in  evidence,  to  diminish  or  defeat  a  recov- 
ery in  any  suit  brought  to  enforce  a  payment.  The  responubility  of 
tl^  vendor  is  thus  made  to  extend  as  far  as  it  can  with  justice  be  carried; 
nnce,  even  when  there  is  no  express  contract,  he  is  bonnd  to  answer 
the  qnestions  of  the  vendee  fiurly,  or  else  by  silence  to  excite  his  sus- 
picions, and  stimulate  his  inquiries.  Bnt  beyond  this  point  the  vendor 
cannot  with  justice  be  made  liable.  There  are  evidently  a  variety  of 
di&rent  relations  under  which  a  contract  of  sale  may  be  formed ;  and  the 
rigbts  and  obligations  of  the  parties  must  be  as  various  as  those  relations. 
The  vendee  may  effect  the  purchase  exclusively  upon  his  own  information 
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and  skill,  without  ukiog  or  receiving  aid  fi^om  tho  vendor;  or  he  may  call 
to  his  aasistanoe  the  knowledge  poeseesed  by  the  vendor,  without  expect- 
ing or  demanding  any  thing  more  than  a  faithful  statement  of  Bach  know- 
ledge as  it  exists;  or,  finally,  he  may  require  from  the  latter,  an  express 
undertaking  that  the  goods  purchased  shall  be  of  a  certain  character 
and  quality ;  thus  throwing  upon  him  the  dsk  of  all  those  uncertain- 
ties, which  must  ever  attend  upon  sacfa  transactione.  In  each  of  these 
cases,  the  obligations  and  rights  of  the  parties  are,  and  ought  to  be, 
different.  In  the  first,  the  vendee  having  asked  and  expected  nothing 
from  the  vendor,  the  law  rusea  no  liability  between  them ;  in  the  second, 
as  the  vendee  has  purchaaed  npon  the  opinion  of  the  vendor,  the  latter 
ia  bound  to  state  it  ^rly,  bat  is  not  responsible  for  its  correctness  in 
point  of  fact;  while  in  the  third  case,  the  vendor  will  be  liable,  altfaoogh 
he  may  have  acted  with  the  fullest  good  faith,  if  the  goods  do  not  corres- 
pond with  the  standard  fixed  by  the  express  warranty  which  he  has  given 
to  the  purchaser.  It  must  be  evident,  that  the  duties  of  the  seller,  and  the 
claims  of  the  purchaser,  vaiy  very  much  in  these  different  cases,  and  that  to 
confuse  the  distinctions  which  exist  between  them,  and  make  a  vendor  who 
has  either  made  no  representation  to  the  vendee,  or  none  which  he  did  not 
himself  believe,  answerable  in  the  absence  of  express  warranty,  for  defects 
of  which  he  may  not  have  known  the  existence,  is  to  impose  a  liability, 
arising  neither  out  of  tort  nor  contract,  the  only  sources  from  which  aotiona 
personal  can  rightly  flow. 

This  exposition  of  the  lav  must  be  regarded  as  merely  a  fuller  statement 
of  the  legal  propositions,  contained  in  the  assignment  of  error  in  the  case  of 
Ghandelor  v.  Lopus,  supra  238.  It  was  there  said,  that  to  charge  the 
defendant,  the  declaration  shoald  have  averred  "that  ho  warranted  it  to  be 
a  Beeoar  stone,  or  that  he  knew  it  not  to  he  a  Bezoar  stone."  In  other 
words,  that  it  should  have  proceeded  either  in  tort  or  contract;  and  with 
sufficient  matter  expressed,  to  support  one  or  the  other. 

The  Supreme  Court  of  Penusylvania  has  adhered  to  the  principles  of  the 
common  law  as  stated  above,  and  in  the  absence  of  an  express,  will  not 
presume  an  implied  warranty.  Thus  in  Jackson  v.  Wetherill,  7  Sergeant 
&  Rawle,  480,  the  pltuntiff,  in  an  action  brought  against  the  defendant  on 
the  sale  of  a  mare,  gave  in  evidence  the  repeated  declarations  of  the  latter 
at  the  time  of  the  contract,  that  she  was  perfectly  safe,  kind  and  gentle,  in 
harness;  and  judgment  was  given  against  the  defendant  in  the  court 
below,  as  for  breach  of  an  implied  warranty,  arising  out  of  these  statements. 
This  judgment  was,  however,  reversed  in  error,  by  the  Supreme  Court,  on 
the  ground  that  the  statements  of  the  defendant  were  mere  represenations, 
which,  if  unfounded,  and  made  with  a  knowledge  of  their  falsehood,  would 
have  entitled  the  plaintiff  to  an  aotion  on  the  cose,  for  deceit,  but  could  not  be 
oonstrned  either  into  an  express  or  implied  contract  of  warranty.  The  same 
point  was  decided  in  M'Farland  v.  Newman,  9  Watts,  66,  where  Gibbon, 
C.  J-,  who  delivered  the  opinion  of  the  court,  strongly  insisted  on  the  pro- 
priety and  justice  of  the  common  law  doctrine,  and  held,  that,  although  no 
particular  form  of  words  is  necessary  to  constitute  a  warranty,  it  cannot 
be  implied  from  a  mere  expression  of  belief  or  opinion,  nor  from  any  form 
of  words,  however  unqualified,  which  does  not  enter  in  to  and  form  part  of  the 
contract.    These  eases  were  followed  in  Wetherill  v.  Neilson,  8  Harris,  448, 
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when  it  tbs  held  that  a  vendor  who  has  limited  himself  to  a  mere  repre- 
Mntation,  can  in  no  case  be  made  liable  tor  a  breach  of  warranty,  however 
&r  the  real  value  or  qoalitj  of  the  gooda  may  fall  short  of  his  statements. 

It  was  held  in  like  manner  in  Jennings  t.  Gratz,  3  Rawle,  169,  that  a 
vananty  cannot  be  raised  by  implication,  nor  without  espress  evidence  of 
its  existenoe,  even  for  the  purpose  of  protecting  the  vendee  against  defects 
of  quality  arising  from  adulteration.  In  the  subsequent  case  of  Kirk  v. 
Nice,2  Watts,  867,  the  defendant  bad  contracted  to  deliver  to  the  plaintiff 
ft  large  quantity  of  bar  iron,  to  be  made  of  Centre  county  metal,  for  wbich 
he  had  been  paid  in  advance,  end  the  action  waa  instituted  to  recover 
dvnagea  for  the  bad  and  unmerchantable  quality  of  part  of  the  iron,  de- 
livered under  the  contract.  Agreeably  to  the  understanding  between  the 
parses,  the  defendants  were  to  cast  the  bars  themselves,  thus  raising  the 
qnesdon  of  the  peculiar  obligation  suppoeed  to  rest  upon  manufacturers, 
to  furnish  merchantable  wares;  but  the  Supreme  Court  before  whom  tbe 
mit  waa  brought  in  error,  while  attaching  much  weight  to  tbe  proviso  that 
the  metal  employed  should  be  from  Centre  county,  as  restricting  the 
liability  of  the  defendants,  held,  in  general,  they  were  not  bound  by  any 
implied  warranty  as  to  the  quality  of  their  wares;  and  that,  in  the  absence 
of  fraodnlent  misrepresentatlou  they  were  not  liable  to  the  plaintiffs,  even 
if  they  knew  the  bars  to  be  nnmercbanlable,  at  the  time  of  delivery.  It 
may,  however,  be  presumed,  and  it  was  indeed  conceded  by  tbe  court, 
that  tbe  defendants  would  have  been  answerable,  had  the  iron  of  which  the 
bara  were  cast,  been  purchased  with  a  knowledge  that  it  was  of  an  inferior 
quality,  or  had  the  defect  eompluned  of  in  tbe  declaration,  arisen  from  a 
failure  in  the  process  of  easting. 

In  like  manner,  the  principles  of  the  common  law  on  the  subject  of  war- 
nuly,  have  been  closely  followed  by  the  tribunals  of  New  York  and  Massa- 
ehusetts;  although  there  may  be,  in  some  cases  reason  to  doubt  the  cor- 
rectness with  which  they  were  applied. 

Thus,  in  Sands  v.  Taylor,  5  John.  395,  heated  wheat  bad  been  sold  by  the 
plainti^,  which,  although  capable  of  being  used  as  flour,  was  unfit  for  malt- 
ing— the  purpose  for'  which  it  was  purchased.  Notwithstanding  an  imme< 
diate  attempt  made  by  the  vendee  to  disaffirm  the  contract,  on  discovering 
the  defect,  the  court  gave  judgment  for  tbe  plaintiff,  in  a  suit  brought  for 
the  purchase-money,  on  the  ground  that  no  warranty  was  to  be  implied. 
Nearly  the  same  point  arose  in  tbe  subsequent  case  of  Hart  v.  Wright,  17 
Wend.  267.  Flour  made  from  heated  wheat,  and  from  a  latent  defect  not 
discoverable  by  examination,  unfit  to  he  mauufactnred  into  starch,  or  even 
osed  for  food,  except  in  the  form  of  biscuit,  had  been  sold  to  a  starch  manu- 
&ctarer.  Notwithstanding  an  attempt  to  raise  an  implied  warranty,  from 
these  circumstances,  it  was  beld,  in  an  action  brought  by  tbe  vendee  for 
damages,  that  the  flonr  had  been  taken  at  his  own  risk,  and  without  any 
implied  warranty  by  tbe  vendor.  This  decision  was  subsequently  brought 
before  the  Court  of  Errors,  where  tbe  judgment  of  tbe  Supreme  Court  was 
Affirmed  upon  tbe  same  reasoning  as  that  on  which  it  bad  been  given  below. 
Wright  V.  Hart,  18  Wend.  449.  To  the  same  effect  is  the  case  of  Salis- 
bury V.  Stainer,  19  Wend.  159,  where  it  was  decided  that  tbe  plaintiff, 
who  had  purchased  hemp  in  bales,  upon  a  representation  that  it  was  of  tbe 
first  qnality,  which  proved  to  be  of  inferior  value  in  the  interior  of  the 
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bnlee,  and  mized  witb  tow,  could  not  reoorer  against  the  rendor,  wiUioat 
proring,  knowledge  of  the  erroneoDH  aatore  of  the  representation,  or  an 
express  varrantj  on  the  part  of  the  latter. 

But  the  strongest  cases  against  the  doctrine  of  implied  warranty  to  be 
foand  in  the  whole  range  of  American  decisions,  are  those  of  Seizas  t. 
Woods,  2  Caines,  48;  Holdeu  v.  Dakin,  4  John.  421,  and  Swett  t.  GoU 
gan,  20  John.  196.  In  each  of  these  cases,  there  was  not  merely  a  defect 
in  the  quality  of  the  merchandise  sold,  but  an  entire  feilure  in  kind;  the 
articles  delivered  not  corresponding  in  specie,  with  the  terras  or  representa- 
tions employed  in  the  contract  of  sale.  Thus,  in  the  first  case,  the  vendee 
had  contracted  to  purchase  Brazil  wood,  in  the  second,  white  lead,  and  in 
j  the  third,  barilla;  while  the  vendors,  in  executing  the  sereral  contracts, 
had  respectively  delivered  peachnm  wood,  a  white  aubatance,  containing  bat 
little  lead,  and  kelp;  all  of  them  articles  of  much  inferior  valne,  but 
closely  resembling  those  which  were  nominally  the  objects  of  sale. 

It  was  held  under  these  circnmstanoea,  that  as  the  vendor  had  neither 
g^ven  a  warranty,  nor  been  guilty  of  fraud  or  misrepresentation,  he  was  not 
responsible  for  the  failure  of  the  goods,  to  answer  the  expectations  of  the 
purchaser. 

The  supposed  nature  of  the  substance  Bold  was  set  forth,  in  each  of  these 
instances,  in  the  bill  of  parcels  or  advertisement,  by  which  the  sale  was  pre- 
ceded or  accompanied,  but  the  description  thus  given,  was  tfeated  as  a  mere 
collateral  representation  forming  no  part  of  the  contract.  A  different  view 
ia  taken  on  this  point  at  the  present  day  in  many  parts  of  this  country,  and 
the  description  given  of  the  thing  sold  at  the  time  of  the  sale,  ia  held  to 
enter  into  and  qualify  the  contract  itself.  But  even  if  these  cases  go  too 
fiir  in  holding  that  the  description  given  by  the  vendor  of  the  nature  of  that 
which  he  sells,  is  essentially  matter  of  representation  and  not  of  contract, 
their  authority  is  not  the  less  strong  on  the  point,  that  what  is  manifestly 
representation  cannot  have  the  effect  of  contract.  And  in  thus  determining 
that  the  vendor  ia  not  liable,  even  when  he  has  represented  the  goods  sold 
to  be  different  from  what  Uiey  prove,  they  necessarily  determine  that  he 
will  not  be  ao,  where  no  such  representations  are  made,  and  when  the 
vendee  has  relied  wholly  on  his  own  judgment  in  making  the  purchase. 
The  law  was  so  held  in  the  recent  c*80  of  Moses  v.  Mead,  1  Denio,  378, 
when  the  previous  decisions  in  New  York,  on  thb  point  were  followed,  and 
it  was  decided  that  no  action  could  be  maintained  against  the  defendant, 
fi)T  Belling  a  number  of  casks  of  salt  beef  at  the  ordinary  market  price, 
which  proved  to  be  spoiled  and  unmarketable,  when  opened. 

A  umilar  decision  was  made  in  the  case  of  Conner  t.  Henderson,  15 
Mass.  820.  The  plaintiff  there  declared  on  a  contract  by  the  defendant,  to 
deliver  eighty-nino  casks  of  lime  of  good  quality,  and  averred  a  breach,  bj 
the  delivery  of  lime  of  little  valne,  and  not  merchantable,  and  added  ft 
count  for  money  had  and  received  to  hia  use.  The  evidence  showed  that 
the  casks  contained  a  mixture  of  sand  and  stone  instead  of  lime,  but  there 
was  no  proof  of  a  scienter  against  th^  defendant,  who  had  made  the  sale  as 
agent,  although  personally  liable,  in  consequence  of  not  having  disclosed 
bis  principal. 

It  was  held  by  the  court,  that,  as  no  express  warranty  had  been  given, 
and  an  implied  warranty  could  not  be  presumed,  no  action  would  lie  for  a 
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breacli  of  wairanty,  and  that  the  pUintiff  could  not  Teoorer  on  the  count 
for  monej  h&d  and  received,  as  the  oontraot  bad  not  been  rescinded  bj  re- 
taining the  caakfl.  Unt  the^  espreoaed  an  opinion,  that  a  declaration  might 
be  framed  on  the  evidence  before  them,  under  which  the  plaintiff  wonld  be 
entitled  to  judgment.  Ab  there  was  no  warrant;,  and  the  defendant  naa 
protected  from  liability  in  case,  b;  his  ignorance  of  the  fraud,  the  declaration 
thai  hinted  at,  most  have  been  one  setting  forth  a  contract  for  the  sale  of 
lime,  and  a  breach  by  the  delivery  of  Rand  and  stone.  And  it  seems  from 
the  case  of  Henderson  v.  Seevy,  2  Maine,  139,  which  was  a  subsequent 
Bait  growing  out  of  the  same  controversy,  that  the  plaintiff  finally  reoovered 
on  ■  count  of  that  description.  The  general  doctrine  that  a  warranty  can- 
not be  implied,  has  been  held  in  Massachusetts,  in  a  number  of  other 
instances,  and  was  recently  applied  in  the  case  of  Lamb  v.  Grafts,  12  Met- 
calf,  353,  where  the  plaintiff  was  not  allowed  to  recover  for  a  defect  in  the 
qiulity  of  tallow  which  he  had  purchased  under  circumstances,  which  did 
not  admit  of  his  proving  an  express  warranty  of  its  quality,  even  if  one  had 
been  given. 

There  have  been  a  great  number  of  other  decisions  in  this  country,  in 
which  the  rule  caveat  emptor  has  been  held  with  equal  strictness,  and  has 
been  applied,  not  only  where  the  question  was  one  purely  of  pleading,  as  in 
Cfaandelor  v.  Lopus,  but  where  it  grew  out  of  evidence  offered  before  a 
jury.  Beed  v.  Wood,  9  Vermont,  ^88 ;  Dean  v.  Mason,  4  Coon.  432  ; 
Bartholomew  v.  ItushneU,  20  Id.  27 1 ;  Jones  v.  Manray,  3  Monroe,  83 ; 
Stone  V.  Denny,  4  Melcalf,  Ibi;  Mixer  v.  Cobum,  1  Id.  559;  Lamb  v. 
Cnfts,  12  Id.  353 ;  Taymon  v.  Mitchell,  1  Marybnd,  Ch.  Decisions,  496 ; 
Kingsbury  v.  Taylor,  29  Maine,  408  ;  Stevans  v.  Smith,  21  Vennont,  90 ; 
Hamphrey  v.  Caiman,  2  Blackford,  508;  Helm  v.  Shackleford  4  B^ndolpb, 
b  ;  Otis  V.  Alderson,  10  Smedes  &  Marshall,  476  ;  Erwin  v.  Maxwell,  3 
Murphy,  241 ;  Perry  v.  Aaron,  1  John.  129 ;  Hyatt  v.  Boyle,  5  Gill  & 
Johns.  110;  Johnston  v.  Cope,  3  Harr.  &  Johns.  89 ;  Stewart  v.  Dongherty, 
6  Dona,  479 ;  Beard  v.  Matthews,  lb.  1:^9.  These  cases  are  substantially, 
to  the  same  effect  with  those  cited  above,  and  may  be  considered  as  proving, 
in  connexion  with  them,  that  the  general  current  of  American  law,  has 
continued  to  flow  within  the  channels  marked  out  in  the  principal  case,  and 
will  not  affect  a  vendor  with  liability  for  the  defective  quality  of  hia  goods 
or  merchandise,  except  on  the  ground  of  fraud  or  express  warranty. 

In  some  of  the  states,  however,  a  different  rule  prevails.  Thus,  if  the 
Unguftge  held  by  Gramt,  J.,  in  Barnard  v.  Yeates,  1  Xott  &  V'Gord,  142, 
were  acted  on,  it  would  establish  that  the  recovery  in  an  action  brought  for 
pnrchase-money,  may  be  reduced  by  whatever  sum  the  jury  think  a  fair 
eompensation,  for  all  defects  which  were  unknown  to  the  vendee  at  the 
time  of  the  sale,  even  where  he  bought  with  full  opportunity  for  examina- 
tion, and  when  neither  fraud  or  warranty  is  shown  as  agunst  the  vendor. 
No  other  decision,  however,  in  South  Carolina  has  gone  so  far.  In  Bose 
T.  Beattie,  2  Nott  &  M'Cord,  639,  the  doctrine  of  implied  warranty  was 
restricted  to  those  cases  when,  as  in  the  sole  of  cotton  packed  in  bales,  no 
Opportunity  is  offered  for  an  examination  of  the  quality  of  the  property 
•old.  In  Gamochan  v.  Gould,  1  Baily,  179,  the  court  held  that  a  warranty 
will  not  be  implied,  when  the  goods  might  have  been  inspected,  and  the 
defect  ia  one  discoverable  by  inspection.     And,  in  the  recent  ease  of  Wood 
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T.  Ashe,  1  StrobbsTt,  407,  tlie  obvioiu  poritioii  was  taken,  that  when  tlw 
puTohaser  knows  of  the  defect  at  the  time  of  the  purchase,  the  vendor  will 
not  be  answerable  for  its  existence.  The  rale  of  the  oiril  Uw,  as  contended 
for  in  Bernard  v.  Yeatcs,  is,  however,  fully  adopted  in  Looiaiana }  and, 
where  defects  exist,  rendering  the  thing  sold  unfit  for  the  avowed  object  for 
which  it  is  parcbased,  the  seller  will  be  obliged  to  take  it  back,  though 
ignorant  of  their  existence,  and  although  the  buyer  had  fall  opportunity 
afforded  him  for  examination.  Melan^on  v.  Robichanx,  17  Lonisiana,  101; 
Jtfellaudon  t.  Price,  3  Ananal  R.  4  ;  Huntington  v.  Lowe,  lb.  877. 

The  English  authorities  are  equally  strong  in  favor  of  the  proposition, 
that  the  sale  of  specific  chattels  or  merchandise,  does  not  imply  a  warranty 
under  ordinary  circumatances;  Parkinson  v.  Lee,  2  East,  314;  Ia  Nen- 
ville  V.  Noarse,  3  Camp.  351 ;  Bluett  v.  Osborne,  1  Starkie,  384 ;  «nd 
this  rule  ia  held  to  apply  even  where  the  sale  is  transacted  by  words  of 
general  description,  and  not  by  the  designation  of  any  particnlar  article,  so 
far  aa  to  exonerate  the  vender  from  liability  for  defects  of  quality,  in 
pointa  not  expressly  embraced  in  the  terms  of  the  description ;  Gray  v. 
jCox,  4  B.  &  G.  108.  There  are,  however,  a  nnmber  of  decisions,  in  which 
IS  been  held,  that,  if  the  purchase  be  shown  to  have  been  made  for  a 
/  particular  purpose,  communicated  at  the  time  to  the  vendor,  which  the 
goods  fail  to  answer  when  delivered,  an  aotjon  on  the  case  may  be  supported 
against  him,  for  the  breach  of  an  implied  warranty  growing  out  of  the  cir- 
cumstances of  sale,  withont  other  evidence,  and  without  the  averment  or 
proof  of  any  knowledge  of  the  defect  on  his  part  at  the  time  of  the  sale. 
The  law  was  so  held  in  the  leading  case  of  Williamson  v.  Alanson,  '2  £ast^ 
446,  where  the  declaration  set  forth  that  the  plaintiff  had  purchased  claret 
for  exportation  to  the  East  Indies,  and  that  the  defendant  had  fraudulently 
Bold  it  with  a  knowledge  of  its  unfitness  for  exportation.  No  evidence  was 
given  in  support  of  this  latter  averment;  but  it  was  held,  that  as  the  decla- 
ration would  have  been  good  without  the  scienter,  it  might  be  treated  as 
surplusage,  and  a  verdict  found  for  the  plaintiff,  on  the  facts  appearing  on 
the  rest  of  the  pleadings.  This  ease  was  followed  in  Jones  v.  Bright,  5 
Bing.  533,  where  the  defendant,  who  had  sold  sheathing  copper,  msnnbc- 
tnred  by  himself,  to  the  plninliff,  for  the  purpose  of  being  need  on  the  bot- 
tom of  a  vessel  belonging  to  the  latter,  was  held  liable  for  the  breach  of  an 
implied  warranty,  on  evidence  of  these  facts,  and  that  the  copper  had 
proved  unfit  for  the  object  for  which  it  was  sold.  In  the  more  recent  ded- 
uon  of  Brown  v.  Edgington,  '2  M.  &  Q.  279,  the  defendant,  who  held  him- 
Belf  out  08  being  what  he  was  not  in  reality,  a  ropemaker,  hod  undertaken, 
B3  such,  to  manu^tnre  a  rope,  which  he  knew  was  to  be  employed  in 
raising  heavy  weights.  The  rope  was,  however,  made  in  point  of  fact,  by 
a  third  person,  not  in  his  employ,  and  when  delivered,  proved  wholly  de- 
fective, by  breaking  under  the  weight  of  a  cask  of  wine,  which  was  conse- 
qnantly  lost.  Under  these  circumstances,  it  was  determined,  that  % 
declaration  on  the  ease,  averring  a  fraudulent  warranty  of  the  fitness  of  the 
rope  for  the  purpose  for  which  it  was  designed  by  the  plaintiff,  and  the 
injury  reaulting  from  the  purchase,  made  on  the  faith  of  such  war- 
ranty,  was  sustained  by  the  evidence,  and  would  entitle  him  to  recover,  not 
only  for  the  deficiency  in  value  of  the  rope,  but  consequential  damages  I(tf 
the  loss  of  the  wine.    A  similar  view  was  fatken  in  the  reoeat  oaae  of  Beab 
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T.  Olmstead,  24  Vermont,  114,  wbeie  the  Bale  of  merchandise  for  &  partj- 
cuI&T  vse,  with  a  knowledge  of  the  object  of  the  vendor  in  pnTchssing  it, 
was  held  to  implj  a  wairanty  that  it  woold  answer  the  purpose  for  which 
it  wu  bonght 

These  cages  obTioiislj  proceed  on  the  gronnd,  that  when  the  objeot  of 
the  purchase  is  oommnnicated  to  the  vendor  at  the  time  of  the  B&le,  it  mast 
be  considered  as  incorporated  with  the  contract,  and  tts  giving  rise  to  a 
■tipnlation,  that  it  shall  not  be  defeated  bj  defects  not  essentially  or  insepa- 
rably incident  to  the  nature  of  the  thing  purchased.  It  is  therefore  evident, 
that  such  an  implication  can  only  be  fonnded,  upon  the  knowledge  had  by  the 
vendor  of  the  abject  of  the  purchase,  and  that  when  this  is  not  of  a  natnre 
to  be  necessarily  inferred,  and  has  not  been  espresely  commnnicated,  he 
cannot  be  made  answerable  for  its  fulnre.  Barns  v.  Fletcher,  2  Carter, 
878.  Thus  it  was  held  by  the  Court  of  Common  Pleas,  in  Shepherd  v. 
Fybus,  8  M.  &  Q.  867,  that  where  &  barge  was  sold  nnder  an  executed 
eontract  of  sale,  without  warranty,  and  with  full  opportunity  for  inspection, 
the  vendor  was  not  answerable  for  ite  unfitness  for  a  special  purpose,  not 
communicated  to  him  by  the  purchaser,  sltboogb  it  was  said  that  he  would 
have  been  so,  had  such  a  communication  been  made,  or  if  the  barge  bad 
been  unfit  for  ordinary  purposes. 

The  Courts  have  moreover,  of  late,  imposed  some  very  necessary  re- 
BtrietioDS  on  the  doctrine  that  an  implied  warranty  will  arise  out  of  the 
knowledge  of  the  seller,  of  the  object  for  which  the  purchase  is  made  by 
the  buyer.  Thus  in  Chanter  v.  Hopkius,  4  M.  &  W.  399,  the  defendant 
was  held  not  to  be  liable,  for  the  failure  of  a  new  patent  smoke  consuming 
furnace,  which  be  had  put  up  for  the  plaintiff,  on  the  ground  that  when 
a  purchaser  orders  a  machine  of  a  particular  kind,  or  constructed  upon  a 
particular  plan,  the  manubtcturer  is  only  answerable  for  the  quality  of  the 
materiala  employed,  and  the  skill  with  which  they  are  pnt  together,  and 
not  for  the  principle  or  mode  of  construction,  even  if  devised  and  patented 
bjr  himself.  It  was  said  by  Lord  Abinger,  that  "  there  was  nothing  to 
distinguish  the  case  from  the  ordinary  one,  of  a  man  who  has  had  the 
misfortune  to  order  a  chattel,  on  the  suppoaition  that  it  will  answer  a 
particular  purpose,  which  he  finds  it  will  not,"  and  consequently,  that  the 
jJaiutiff  was  not  entitled  to  recover. 

The  same  point  arose  in  Olivant  v.  Ba:rley,  5  Q-  B.  288.  The  plaintiff 
there  brought  indebitatus  assumpsit,  to  recover  the  price  of  work  and 
labour  done,  and  materials  furnished,  under  a  contract  to  put  up  a  two 
color  printing  machine,  similar  to  one  then  in  operation  in  his  shop,  con- 
structed on  B  principle  for  which  he  had  obtained  a  patent.  The  defence 
set  np  was,  that  the  machine  bad  been  purchased  by  the  defendant,  and 
sold  by  the  plaintiff  expressly  for  the  purpose  of  printing  in  two  oolore, 
(or  which,  upon  trial,  it  proved  wholly  unserviceable.  Under  these  circnm- 
stancea  it  was  held,  if  the  machine  in  question  were  a  "known  and  ascer- 
tained article,"  and  the  defect  was  not  in  the  workmanship,  but  in  the  prin- 
dple  on  which  it  was  constructed,  the  plaintiff,  although  both  maker  and 
inventor,  was  not  answerable  for  its  fitness  for  the  purpose  of  the  buyer, 
and  was  entitled  to  recover  the  full  price  originally  agreed  to  be  given  by 
the  latter.    The  case  of  Camao  v.  Wsrriner,  1  C.  B.  850,  u  to  the  same 
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effect,  although  the  decision  there  was  entangled  with  oonuderadons  ariEnng 
out  of  the  pleadings. 
(  The  doctrine,  that  a  sole  tnade  for  a  particular  purpose,  impliea  a  war- 
ranty that  the  thing  sold  shall  be  fit  for  that  purpose,  has  been  advanced 
on  a  number  of  occadooa  in  this  oonntry,  although  seldom  made  the  gronud 
of  direct  and  positive  decision ;  Brinton  t.  Davis,  3  Blackford,  S17 ;  Beals 
T.  Olmstead,  24  Yermont,  114.  The  sounder  view  seems  to  be,  that  no 
engagemeut  of  this  sort  can  be  implied  against  the  vendor,  save  where  the 
contract  ia  partiallj  or  wholly  executory,  and  that,  in  this  case,  it  is  not 
iu  the  nature  of  a  warranty,  but  of  an  implied  stipulation,  forming  part  of 
the  substance  of  the  contract;  Howard  v.  Hoey,  23  Wendell,  350;  Barrv. 
Gibson,  3  Id.  &  W.  389,  399 ;  Bumby  v.  Bollett,  IS  id.  644 ;  Eeates  t. 
The  Earl  of  Cadogan,  10  C.  B.  691.  In  no  case  can  the  presumption  id 
favor  of  an  implied  engagement  that  the  thing  sold  shall  be  fit  for  the  pur- 
pose for  which  it  is  purchased,  be  stronger  than  where  a  ship  is  sold  as 
such,  or  where  proviuons  are  sold  ae  food;  and  yet  it  was  held  in  Barr 
V.  Gibson,  that  the  sale  of  a  ship  does  not  imply  a  warranty  that  she  is 
seaworthy,  or  fit  to  be  navigated ;  and  in  Bnmby  y.  Bollett,  that  the  sale 
of  proviBions  in  a  shop,  does  not  render  the  vendor  responsible  for  their 
fitness  for  use,  unless  ha  knew  them  to  be  unsound,  and  then  only  in  an 
action  on  the  case  for  the  tort,  and  not  in  assumpsit  on  a  warranty. 
The  law  was  so  held  in  Chanter  v.  Hopkins,  where  the  following  mas- 
terly exposition  of  the  question  was  given  by  Lord  Abinger :  "  A  good 
deal  of  confusion  has  arisen,"  said  his  lordship,  «  from  the  unfortunate  use 
made  of  the  word  warranty."  "  Two  things  have  been  confonnded  to- 
gether. A  warranty  is  an  expressed  or  implied  statement  of  something 
which  the  party  undertakes  shall  be  part  of  the  oontract;  and  thought  part 
of  the  contract,  yet  eollateral  to  the  express  object  of  it.  Bnt  in  many  of 
the  cases,  soma  of  which  have  been  referred  to,  the  oircnmstance  of  a  party 
selling  a  particular  thing  by  its  proper  description,  has  been  called  a  war- 
ranty ;  and  a  breach  of  such  a  contract,  a  breach  of  warranty ;  but  it 
would  be  better  to  distinguish  such  cases  as  a  uon -compliance  with  a  con- 
tract which  a  party  has  engaged  to  fulfil ;  as  if  a  man  ofiers  to  buy  peas  of 
another,  and  he  sends  him  beans,  he  does  not  perform  his  contract ;  but  that 
is  not  a  warranty;  there  is  no  warranty  that  he  should  sell  him  peas ;  the 
contract  is  to  sell  peas,  and  if  he  sells  him  anything  else  in  their  stead,  it 
is  a  non-performance  of  it.  So  if  a  man  were  to  order  copper  for  sheathing 
ships,  that  is,  a  particular  copper,  prepared  in  a  particular  manner,  if  the 
seller  sends  him  a  difi'erent  sort,  iu  that  case,  he  docs  not  comply  with  the 
contract;  and  though  this  may  have  been  considered  a  warranty,  and  may 
have  been  ranged  under  the  class  of  cases  relating  to  warranties,  yet  it  is 
not  properly  »o." 

A  similar  view  was  taken  in  Misner  v.  Granger,  4  Gilman  69,  where  the 
court  expressed  the  opinion,  that  the  sale  of  a  threshing  machine  by  a  dealer 
in  such  articles,  did  not  imply  a  warranty  that  it  should  be  fit  for  the  pur- 
pose for  which  it  was  purchased.  And  there  would  seem  on  the  other 
hand  little  room  to  doubt,  that  when  the  purchaser,  instead  of  designating  the 
plan  or  mode  of  construction,  gives  a  general  order  for  a  machine  adapted 
for  a  particular  purpose,  the  manufacturer  will  be  answerable  for  the  plan 
or  design  of  hie  work,  as  well  as  for  the  skill  with  which  it  is  construoted, 
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and  cuiQOt  «cap4  from  liability  for  its  anfitneM  for  use,  on  the  ground  that 
the  fault  liea  in  the  principle  or  oonBtniction  and  not  in  the  matecisls  or 
woikmanship.     Gitty  t.  Bonntree,  2  Chandler,  28. 

On  Uie  whole,  therefore,  it  may  be  doubted,  whether  there  be  nay 
instance,  in  whioh  a  knowledge  of  ^  the  object,  for  which  a  specific 
chattel  !b  bought,  will  raise  an  implied  warranty  that  it  is  fit  for  that 
pnrpoae,  although  a  failure  to  acquaint  the  vendee  with  its  unfitneas,  may 
be  eridence  of  fraud,  and  thus  render  the  vendor  liable  in  action  of  tort; 
Kingsbeny  t.  Taylor,  21  Vermont,  90 ;  Hnmpheya  v.  Comliu,  8  Blackford, 
508 ;  EmeiBon  y.  Brighun,  10  Mass.,  407 ;  Howell  v.  Cowles,  6  Grattan, 
898 ;  Dickson  v.  Jordan,  11  Iredell,  166.  Thna  it  was  decided  in  Sick- 
son  T.  Jordan,  that  the  purohase  of  rope  for  use  in  a  seine  did  not  pvt 
rise  to  a  warranty  of  its  strength,  nor  make  the  vendor  answerable  for  its 
fiulnre  to  answer  the  purpose  for  which  it  was  bought.  These  decisions 
are  sostained  by  the  recent  oases  of  Oweus  v.  Dnnbar,  12  Irish  Law  R., 
804 ;  Diokson  v.  Ziuuia,  10  C.  B.,  602 ;  and  Bumby  v.  BoUett,  16  M.  & 
W.,  604 ;  which  eeem  to  show,  that  the  liability  of  the  vendor  for  the  fulnre 
of  the  thing  sold  to  answer  the  purpose  for  which  it  is  pnrohased,  ia  con- 
fined to  those  instances,  where  the  contract  is  executory,  and  does  not  arise 
in  executed  sales  of  apeoific  chattels. 

There  are,  moreover,  some  other  oironmatances,  under  ffhich  an  implied 
wamnty  has  been  supposed  to  ariae,  in  opposition  to  the  general  rule  which  / 
forbids  its  existence.    Thns  the  case  of  Van  Brackin  v.  Fonda,  12  Johnson, 
468,  has  been  regarded  as  deciding,  that  the  sale  of  provisions  for  domestie    f 
use  impliee  a  warranty  of  their  soundness.    The  point  was  not,  however, 
before  the  oonrt,  for  the  action  was  in  case,  and  the  evidence  showed  that 
the  vendor  knew  of  the  defect  at  the  time  of  the  sale.     And  in  Emeraon 
T.  Brigham,  10  Maas.  197,  it  was  decided,  that  the  aale  of  provisions  for     . 
immediate  consumption  does  not  carry  with  it  a  warranty,  although  it 
implies  an  affirmation  of  their  fitness  for  nse,  on  which  the  vendor  will  be     ' 
liable  if  he  knows  them  to  be  unfit.    This  decision  is  snatuned  by  the 
recent  case  of  Bnmby  v.  Bollett,  16  M.  &  W.  644,  where  the  conrt  held,       ' 
that  the  defendant  who  had  bought  the  carcase  of  a  pig  from  a  butcher  and 
le-fiold  it  to  the  plaintiff,  was  not  liable  to  the  latter  for  the  diseased  condi- 
tion of  the  flesh,  of  which  he  was  ignorant  at  the  time  of  the  sale.    And 
it  is  thorongbly  well  settled,  that  the  sale  of  provisions  in  the  course  of 
general  and  oommeroial  transactions,  is  within  the  general  rule  caveat  emptor, 
and  that  no  warrant  or  affirmation  of  quality  or  fitness  will  be  implied 
against  the  vendor,  where  he  has  made  none  expreasly;  Winaor  v.  Lombard, 
18  Pickering,  b7;  Hart  v.  Wright,  17  Wendell,  267 ;  18  Id.  449}  Moses 
T.  Sead,  1  Deuio,  878. 

It  has  also  been  said,  though  seldom  actually  decided,  that  the  difficulty 
or  impossibility  of  inspecting  the  goods  at  the  time  of  sale,  will  justify  a  pre- 
sumption, that  the  purchase  was  made  subject  to  an  implied  stipulation,  that 
the  property  sold  was  in  snch  a  condition  as  to  admit  of  being  used  by  the 
psnihaser,  or  resold  to  other  persons.  Such  a  presumption  may,  no  doubt, 
arise,  when  the  contract  ia  executory,  ana  the  failure  of  the  thing  sold  to 
answer  the  object  for  which  it  is  purchased,  arises  from  want  of  a  proper 
care  or  skill  in  the  process  of  manufacture  or  constmction,  and  not  merely 
from  defects  incident  to  the  principle  on  which  it  is  constructed ;  Gallagher 
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T.  Waring,  B  Wendell,  20 ;  Howard  v.  Hoey;  Barrett  y.  Stanton,  2  Ala^ 
bama,  181 ;  Gamochan  v.  Qonld,  Bailey,  179 ;  bat  not  aa  it  wonld  seem 
wbere  the  sale  is  executed,  and  ^e  intention  baa  been  to  transfer  the  rigbt 
of  property  in  the  thing  sold  absolutely,  and  not  merely  in  case  it  shall 
accord  with  the  express  or  implied  onderstanding  of  the  parties ;  Dickson  t. 
Zisinia. 

There  is  no  doubt  that  a  general  usage  or  custom,  may  control  or  vary  ths 
construetion  of  a  contract,  and  give  rise  to  an  implied  obligation  when  none 
is  assumed  in  terms  ( Wiggleaworth  v.DalliflOQ,  Douglas  201) ;  and  in  Snowdea 
V.  Warder,  8  Rawle  XOl,  an  alleged  castom  of  the  port  of  Philadelphia,  that 
the  vendor  should  he  liable  for  the  latent  defects  of  cotton  sold  in  bales,  wa« 
held  to  be  reasonable  and  binding  upon  him.  But  the  authority  of  tbia 
case  was  denied  and  oTermled  in  Coze  t.  Heialey,  7  Harris  245,  and 
Wetherill  t.  Neilson,  8  Id.  448,  on  the  gronnd  that  no  custom  can  vary  a 
general  rule  of  law.  These  cases  are  sustaiuod  by  those  of  Thompson  7. 
Ashton,  14  Johnson  317,  and  Byrne  v.  Dord,  1  Selden  95,  101 ;  and  are 
moreover,  in  unison  with  the  more  recent  coarse  of  decision,  which  tends  to 
restrict  the  controlling  influence  of  usages  within  narrow  limits;  l>ut  can 
hardly  be  reconciled  with  the  earlier  authorities,  which  treat  implications  or 
presumptions  of  law,  as  open  to  rebuttal  by  proof  of  the  custom  of  tho 
place  where  the  contract  is  made.  See  note  to  Wigglesworth  v.  Dallisoa 
post. 

Id  the  absence  of  all  liability  arising  from  oontract,  the  vendor  may  evi- 
dently be  liable  on  the  ground  of  tort.  This  ia  implied  by  the  assignment 
of  eiTOrfl  in  Obandelor  v.  Lopns,  where  the  absence  of  an  allegation  of 
knowledge,  was  urged  as  rendering  the  declaration  insufficient  in  on« 
aspect,  as  the  wont  of  an  averment  of  warranty  made  it  defective  on  another. 
The  court  are  undoubtedly  reported  to  have  said,  that  even  if  the  defendant 
knew  the  true  state  of  the  case,  it  was  immaterial.  But  this  must  either 
be  understood  with  reference  to  the  state  of  the  pleadings,  which  contained 
no  averment  whatever  of  bis  knowledge,  and  only  an  indirect  averment  of 
fraud  or  misrepresentation,  or  else,  aa  a  mere  dictum,  which  wonld  not  have 
been  followed,  even  at  the  time  when  it  was  uttered,  and  which  certainly 
is  not  law  at  the  present  day.  There  can  be  no  doubt  that  the  sole  of  a 
thing  with  on  express  or  implied  represeutation  of  its  nature  or  qualities, 
which  is  false  within  the  knowledge  of  the  party  who  makes  it,  amouuts  to 
a  fraud,  and  not  only  vitiat«s  the  contract,  but  renders  the  guilty  party 
liable  to  an  action  for  damages.  If,  therefore,  the  vendor  make  wilful  mis- 
statements as  to  the  condition  of  the  property  sold,  or  sell  it  as  other  than 
/  he  knows  it  to  be,  and  thereby  induce  the  completion  of  the  purchase,  the 
contract  will  be  voidable  at  the  option  of  the  vendee,  who  may  either  avoid 
it  by  returning  the  goods,  and  bring  an  action  on  the  case  for  the  deceit,  or 
affirm  it  by  keeping  them,  and  then  give  the  fraud  in  evidence  to  diminish 
>  or  defeat  a  recovery,  in  a  suit  brought  to  enforce  the  payment  of  the 
'  purchase  money;  Thajer  v.  Turner,  8  Metcatf,  550;  Hazard  v.  Irwin,  18 
Pickering,  95;  Kimball  v.  Cunningham,  4  Massaohosetts,  504;  Cornelina 
T.  Molloy,  7  Barr,  293. 
.  It  should,  however,  be  remembered,  that  although  every  fraudulent  repre- 
.'  sentation  which  ia  attended  with  loss,  will  give  the  sufferer  a  right  to 
compensation  in  damages,  it  does  not  necessarily  follow  ^t  it  will  justify 
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a  reiciflaioD  of  the  contract ;  and  the  better  opinion  would  aeem  to  be,  that  to 
prodace  this  effect,  the  representation  mnat  have  been  so  far  a  moviog 
indaeement  to  the  purchase,  as  to  authorize  the  inference  that  the  bargain 
wcnld  not  have  been  made  without  it.  This  principle  was  applied  in 
Small  V.  Atwood,  1  Toang  46 ;  6  Clark  and  Finelly,  232,  to  a  contract  for 
the  purchase  of  land,  and  wonld  seem  equally  applicable  in  all  cases  where 
oontraclfl  are  sought  to  be  annulled  on  the  ground  of  fraud;  Miller  t. 
Handeraon,  10  S.  &  R.  290;  Hain  t.  Kalbach,  14  Id.  159;  Clark  v. 
Partridge,  2  Barr  18. 

Even  where  the  vendeo  in  a  sale  vitiated  by  fraud,  has  affirmed  the  con- 
tnct  by  using  the  goods,  and  has  paid  the  purchaae-money,  he  is  not  left  t 
witbont  remedy,  for  he  may  still  have  reoonrse  to  an  action  on  the  case  for 
deceit,  and  recover  damages  for  whatever  injury  he  has  sustained,  from  being 
led  into  a  disadvantageous  purchase,  by  the  wilful  misstatements  of  the  , 
Tender;  Harrington  t.  Strattou,  22  Pick.  510.  In  order,  however,  to  sup- 
port this  form  of  aotdon,  it  is  essentially  necessary,  that  the  scienter  should 
be  proved :  and  it  will  not  be  sufficient  to  show,  that  the  defendant  made 
■tetementfl  which  he  did  not  know  to  be  true,  and  which,  in  poiut  of  fact, 
were  hlse ;  Gornfoot  v.  I'owke,  6  M.  &  W.  358 ;  Taylor  v.  Ashton,  11  id. 
401;  Rnasel  v.  Clark's  ex'ors,  7  Crouch,  69;  Wilson  v.  Fuller,  3  Q.  B. 
68 ;  Collins  v.  Evans,  5  Q.  B.  819 ;  Tryon  v.  Whitmarsh,  1  Metcalf,  1. 
But  where  the  averments  of  the  defendant  have  been  made,  as  of  his  own 
knowledge,  and  not  as  mere  general  assertions,  it  will  be  sufficient  to  prove 
that  he  had  not,  and  could  not  have  had  such  knowledge;  for  if  so  bis 
hsviog  held  himself  ont  as  possessing  it,  will  constitute  a  fraud,  and 
render  him  liable  under  the  scienter;  Haiard  v.  Irwin,  18  Pickering,  95. 
Moreover,  in  addition  to  fraud  on  the  part  of  the  defendant,  the  plaintiff 
must  prove  injury  to  himself.  When,  therefore,  the  vendee  knows  of  the 
defect  at  the  time  of  the  purchase,  he  oannot  be  misled  by  a  denial  of  its 
existence,  and  can  have  no  right  to  damages  for  a  deceit,  which  has  not 
deceived  him.  But  in  order  to  exonerate  the  yeudor  on  this  ground,  the 
knowledge  of  the  purchaser  should  be  clearly  proved,  and  it  ought  not  to 
be  inferred  merely  because  the  defect  might  have  been  discovered  by  exami- 
nation, nor,  unless  it  is  so  far  patent  as  to  justify  the  belief,  that  it  was 
purposely  overlooked  at  the  time  of  the  purchase,  in  order  to  found  an 
action  npou  it  afterwards.  And  this  is  more  especially  true,  when  the  false 
lepresentstions  of  the  vendor  have  been  accompanied  by  a  warranty,  and 
thus  have  tended  still  further  to  throw  the  purchaser  off  his  guard,  and 
prevent  him  from  seeing  what  might  otherwise  have  been  manifest ;  Hunt- 
ingdon T.  Lowe,  3  Louisiana  R.  377 ;  The  India  Rubber  Co.  v.  Adam,  23  ! 
Kekering,  265.  When,  however,  it  is  proved  positively,  that  the  purchaser 
knew  of  the  defect  at  the  time  of  the  purchase,  he  oannot  recover  damages  ' 
for  it  in  any  form  of  action,  for  in  that  case  he  can  hardly  be  exonerated 
from  a  want  of  good  faith,  and  comes  within  the  rule,  volenti  n  on  fit  injuria; 
Cmnersrille  v.  Hadligh,  7  Blackford  102 ;  Allen  v.  Leo,  1  Carter  58 ;  . 
Schuyler  v.  Boss,  2  Caine's  cases  202;  Leland  v.  Stone,  10  Mass.  459. 

To  snstun  an  action  on  the  case  for  fraud,  whether  committed  in  the 
course  of  a  sale,  or  any  other  transaction,  there  need  not  necessarily  be  the 
allegation  or  proof,  of  express  and  positive  misstatement.  The  essence  of 
fraud  is  nndonbtodly  deceit,  but  deceit  may  be  practised  either  by  words  or 
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actioDS.    An;  course  of  dealing,  therefore,  on  the  part  of  the  vendor,  of  a 
nature  to  create  a  &Ise  impresaioD  in  the  mind  of  the  vendee,  will  amount 
to  a  fraud,  and  render  the  guilt;  part;  liable  iu   damages ;    Misner  v. 
O-ranger,  4   Oilman,    69.     Thns  when  proviaioiiB  are  sold  for  domestio 
use,  the  mere  fiuit  of  selling  them  is  an  implied  affirmation,  that  the;  are 
Bonnd  and  wholesome,  so  &r  as  the  knowledge  of  the  vendor  extends,  and 
an  action  on  the  ease  for  a  deceit,  ma;  be  sustained  against  hun  on  proving, 
that  fae  knew  tbero  to  be  unsound,  without  an;  proof  of  an  express  war- 
rant; or  a  representation  of  soaodness ;  Van  Brackin  v.  Fonda,  12  John- 
son,  46S.     TluB  is  evident  firom  the  case  of  Emerson  v.  Brigham,  10 
(  Massachusetts,  119,  where  it  was  held,  that  no  warrant;  of  soundness  or 
,  quality  is  to  be  implied  from  the  sale  of  provisions  for  home  consnmption, 
and  that  the  defendant  could  not  be  made  liable  for  selling  salt  beef  ia 
I  oasks,  in  a  state  not  St  for  food,  without  proof  of  the  scienter,  but  that, 
/  with  snch  proof,  there  would  be  sufficient  eridenoe  of  fraud  from  the  nature 
'    of  the  article  sold,  independentl;  of  an;  affirmation  as  to  its  goodnesa. 
These  decisioua  are  obvionil;  mere  applioations  of  the  general  rule,  that 
fraud  ma;  arise  out  of  the  suppression  of  truth,  as  well  as  from  the  sugges- 
tion of  falsehood ;  Singletou  v.  Kenned;,  9  B.  Monroe,  222. 

The  wrong  done  b;  concealing  a  liefect,  which  renders  the  thing  sold  unfit 
for  the  purpose  for  which  it  is  purchased,  is  not  confined  on  the  sale  of  pro- 
visions for  domestic  use.  There  are  man;  other  instances,  iu  which  the 
seller  should  be  made  answerable,  for  a  violation  of  the  confidence  reposed 
in  him  b;  the  buyer.  And  it  is  at  all  events  certdn,  that  an  action  may 
be  sustained  in  ever;  instance,  where  the  course  adopted  b;  the  vendor  has 
been  such  as  to  mislead  the  purchaser,  although  not  attended  h;  direct  or 
positive  misrepreaentation.  The  literal  truth  of  his  statements  will  not  protect 
him,  if  they  are  so  worded  as  to  create  the  impreasion  that  the;  oonve;  the 
whole  truth,  while  reall;  withholding  part;  Allen  v.  Addington,  7  Wend.  10 ; 
Early  v.  Oarrett,  4  M.  &  R.  690  ;  Beker  v.  Seaborn,  1  Swan,  54 ;  Benney  v. 
Oilman,  26  Maine,  149.  The  suppression  of  truth  is  often  equivalent  to 
the  allegation  of  what  is  false,  and  there  are  concealments  which  amount  to 
actual  fraud ;  Hill  v.  Gray,  1  Slarkie,  n.  p.  434 ;  Ferebee  v.  (Jordon,  13 
Iredell,  350 ;  Bean  v.  Berrick,  12  Maine,  262.  The  mles  of  law  and 
moralit;  eqnall;  require,  that  the  vendor  should  not  anppresa  or  oonoeal 
an;  defect  in  the  thing  sold,  which  renders  it  other  than  it  appears  to  be, 
and  unfit  for  the  purpose  for  which  it  is  purchased ;  Light  v.  Steevers, 
Ex'ors,  12  8.  &  B.  431 ;  Singleton  v.  Kennedy,  9  B.  Monroe,  222 ;  Ewob 
V.  Twitty,  13  Iredell,  468 ;  Pearce  v.  Blackwell,  12  Id.  49.  The  im- 
portant inquiry,  therefore,  in  snch  cases  is,  whether  one  part;  has  been 
wilfully  deceived  or  misled  by  the  other,  for  if  this  be  once  ahown,  redress 
will  be  afibrded,  without  regard  to'the  means  by  which  the  deoeption  was 
efiected.  Denny  v.  Oilman,  26  Maine,  149  ;  Allen  v.  Addington,  7  Wend. 
10  ;  11  Id.  75 ;  Kidney  v.  Stoddart,  7  Metcalf,  252.  Thus  the  mere  pro- 
duction of  merchandise  b;  a  tradesman,  in  answer  to  the  inquiries  of  his 
enstomers,  amounts  to  an  affirmation  that  it  is  of  the  kind  for  which  the; 
have  inquired,  and  even  as  it  would  seem  that  it  is  not  bo  far  defective  in 
qualit;,  as  to  be  unfit  for  the  purpose  for  which  snob  merchandise  is  osuall; 
purchased.  It  ma;  bo  presumed,  that  a  antler  would  be  liable  to  an  action 
on  the  case,  for  deceit,  for  selling  raiors  in  the  wa;  of  his  trade,  and  at  the 
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price  Tisaally  paid  for  cntlerj  of  good  qnolitj,  which  he  knew  to  have  been 
made  merely  for  sale,  and  to  be  vholly  nnfit  for  the  purpose  of  Bhaving. 
In  this  aspect  of  the  case,  the  price  for  which  the  goods  are  sold,  msy  be 
nwtorial,  for  Etltboagh  the  demand  of  a  sound  price  does  not  imply  a.  war- 
TMity  of  Boandnese,  yet  it  may  reasonably  be  oonsidered  as  an  assertion, 
th&t  the  seller  is  not  aware  of  the  existence  of  any  gross  defect  in  the 
articlo  sold.  The  liability  thns  imposed  on  the  vendor,  shoald  not  be 
curried  to  the  extent  of  a  warranty,  which  wonld  render  him  answerable  for 
defects  of  which  he  is  ignorant,  but  it  may  and  shonld  be  made  coextensive 
with  his  knowledge.  '' 

It  is  however  obrions,  that  silence  is  not  necessarily  concealment,  and 
that  the  omission  of  the  vendor  to  disclose  circumstances  impairing  the 
valae  of  the  thing  sold,  is  not  fraudulent,  unless  the  nature  of  the  trans- 
action is  such,  as  to  make  it  his  duty  to  disclose  what  he  knows  for  the 
benefit  of  the  purchaser.  Ordinarily  the  buyer  and  seller  deal  with  each 
other  at  arm's  length,  the  relation  between  them  is  not  confidential,  and 
it  is  hardly  possible  to  conceive  of  frand  without  actual  falsehood  or 
tacit  breach  of  confidence ;  Fleming  v.  Slocum,  18  Johnson,  403  ;  Bamet 
V.  Sunton,  2  Alabama,  181 ;  Howell  v.  Cowles,  6  Grattan,  893 ;  Keates 
T.  The  Earl  of  Cadogan,  10  C.  B.  591;  Thus  it  was  held  in  Keates 
T.  The  Earl  of  Cadogan,  that  a  landlord  is  under  no  obligation  to  state 
that  a  house  which  he  is  about  to  let  is  uninhabitable,  because  the  con- 
tract is  one  in  which  each  party  may  and  ought  to  judge  for  himself,  and 
neither  can  be  supposed  to  have  relied  upon  the  judgment  of  the  other. 
These  principles  are  well  settled  ia  the  case  of  sales  of  land,  where  it  has 
been  repeatedly  held,  that  the  wrongful  concealment  or  suppression  of 
truth,  is  such  evidence  of  ^aud  as  will  justify  a  rescission  of  the  contract; 
Edwards  v.  MoLeany,  1  Cooper,  308 ;  but  that,  unless  there  are  some  special 
carcnmstances  which  make  it  the  duty  of  the  vendor  to  speak,  silence  is  not 
equivalent  to  concealment;  Turner  v.  Harvey,  Jacob,  178;  Bawie  on 
covenants,  for  title,  6^:0,  2  ed.  It  is  accordingly  well  settled,  that  when 
the  vendor  neither  misleads  nor  deceives  the  vendee,  he  will  not  be  answer- 
able for  not  counseling  or  advising  him,  nor  even  for  a  failure  to  communi- 
cate facts  peculiarly  within  his  own  knowledge,  which  make  the  thing 
sold  less  valuable  than  it  appears  and  is  believed  to  be ;  Fleming  v.  Slocum ; 
Bamett  v.  Stanton,  Howell  v.  Cowley. 

It  should,  however,  be  remembered,  that  although  courts  cannot  set  aside 
a  bargain  merely  because  it  bos  been  bard,  and  even  un con scicn lions  on 
one  side,  and  the  result  of  mistake  and  misapprehension  of  its  true  value 
on  the  other,  yet  that,  nnder  these  ciroum stances,  any  evidence  tending  to 
riiow  that  the  vendor  created  the  error  by  which  he  profited,  will  be  laid 
bold  of,  as  means  of  restoring  that  equality  between  the  parties,  which  is 
essential  to  justice,  either  by  rescinding  the  sale,  or  giving  an  adequate 
compensation  to  the  injured  party;  Bench  v.  Sheldon,  14  Barbour,  66. 

It  is  evident,  from  the  language  bold  by  Lord  Abinger,  in  Chanter  v. 
Hopkina,  (snpia,  250,)  that  even  in  the  absence  of  warranty,  a  sale  is  only 
BO  for  binding  on  the  vendee,  as  its  execution  is  tendered  or  completed  by 
Uie  vendor,  and  that  the  latter  cannot  call  for  the  puTohase-money,  without 
proffering  or  delivering  what  the  former  has  agreed  to  boy.  King  v.  Pad- 
dock, 18  Johns.  141 ;  Howard  v.  Hocy,  23  Wend.  250 ;  Getty  v.  Round- 
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tree,  2  Chandler,  28 ;  Wright  v.  Barnes,  14  Conn.  R.  518 ;  Tonng  t. 
Cole,  3  Bing.  N.  0.  724 ;  Bridge  y.  Wain,  I  Starkie,  604.  The  joatice 
of  this  principle  is  obvious,  and  the  only  difficulty  is  to  determine  what 
cases  admit  of  its  application.  Where  the  contract  is  made  with  reference 
to  Bpceific  chattels,  there  ia  often  room  for  douht,  as  to  whether  the  inten- 
tion of  the  parties  is  to  transfer  the-right  of  property  in  the  chattels  them- 
selres,  whatever  may  ultimately  prove  their  true  nature,  or  only  in  case  it 
accords  with  the  description  given  of  them  by  the  seller.  Thus,  the  pur- 
chaser of  a  jewel,  sold  as  a  ruby  or  bezoar  stone,  which  turns  out  to  be  a 
gem  of  some  other  charaoter,  may  or  may  not  be  bound  by  the  purchase,  ' 
according  to  the  oircamstanoes  of  the  case,  and  the  understanding  between 
hiroaelf  and  the  vendor.  Bat  where  the  sale  is  made  without  reference  to 
Bpeoifio  goods  or  merchandize,  this  doubt  cannot  arise,  and  the  nature  and 
the  contract,  can  onlj  be  gathered  from  the  language  of  the  parties,  whether 
expressed  verbally  or  reduced  to  writing.  Shields  v.  Fettie,  4  Comstoch, 
122.  And  even  when  specific  property  is  referred  to,  still,  if  the  reference 
be  through  the  medium  of  a  sample,  the  contract  will  necessarily  be  so  far 
executory,  as  to  fail  of  effect,  unless  the  bulk  of  the  commodity  correspond 
with  the  sample. 

It  follows  therefore,  that  although  properly  speaking,  there  is  no  warranty 
of  quality  on  sales,  by  sample,  yet  that  to  execute  the  contract  and  entitle 
the  vendor  to  sue  for  the  price,  the  goods  actually  delivered  must  correspond 
with  the  sample  shown,  and  that  if  they  do  not,  the  buyer  may  refuse  to 
receive  or  pay  for  them ;  Wills  v.  Hopkins,  6  M.  &  W.  7 ;  Street  v.  Blay, 
SB.*  Ad.  456,  Mondel  v.  Steel,  8  M.  &  W.  858,  871 ;  or  may  return 
them  on  discovering  the  de^t,  and  recover  back  the  purcbaAC  money,  if 
ptud.  It  is  a  necessary  corollary  to  this  proposition,  that  he  may  demand 
BD  opportunity  to  examine  them  before  delivery,  and  rescind  the  con- 
tract unless  bis  request  be  complied  with ;  Lorymer  v.  Smith,  1  B.  &  C.  1. 
Nor  will  his  right  to  indemnity  or  compensation,  necessarily  end  upon  his 
acceptance  and  use  of  the  goods,  with  full  knowledge  of  the  defect,  but  he 
will  still  be  entitled  to  bring  suit  on  the  contract,  and  recover  dam^es  for 
the  breach  of  the  implied  engagement,  that  the  bulk  of  the  commodity  flboald 
correspond  with  the  sample  exhibited  at  the  time  of  the  sale;  Williams  v. 
Spafford,  8  Pick.  250.  Thus  it  was  held  in  Bradford  v.  Manly,  16  Mass. 
189,  that  a  sale  by  sample  implies  an  engagement  to  deliver  goods  corres- 
ponding with  the  sample,  and  that  the  vendor  is  consequently  liable  for 
their  difference  or  inferiority,  either  in  kind  or  quality. 

It  should,  however,  be  remembered,  that  the  mere  exhibition  of  a  sample 
at  the  time  of  sale,  is  iar  from  being  conclusive  evidence,  that  the  sale  is  by 
sample,  and  that  to  give  it  that  obaractcr,  it  muat  appear  that  the  contract 
was  made  with  an  express  or  implied  understanding,  that  the  bulk  of  the 
goods  corresponded  with  the  portion  exhibited;  Beirne  v.  Dord,  1  Selden, 
95 ;  Hargous  v.  Stone,  lb.  73  ;  Waring  v.  Mason,  18  Wend.  425,  434. 
Thus  it  was  said  by  the  Chancellor  in  Waring  v.  Mason,  that  "  the  mere 
showing  of  a  sample,  of  cotton,  to  the  purchaser  at  Ibe  time  of  the  sale,  is 
not  of  itself  an  agreement  to  sell  by  sample,  although  it  may  amount  to  & 
representation,  that  the  cotton  thus  exhibited,  has  been  taken  fairly  from 
thebaic;"  while  it  was  decided  in  Beimev.  Doid,  and  Hargous  v.  Stone,  that 
the  jury  will  not  be  justified  in  finding  that  the  sale  was  by  sample,  simply 
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feeaaaaa  it  wu  oonolnded  upon  the  inspeotion  of  a  sample,  and  withoat  any 
ezaminfttioD  of  the  goods  themaelvea.  Bat  theae  oaae^wonld  seem  to  go  tbo 
£v  in  asoribiDg  greater  wdght  to  the  words  of  the  parties,  than  to  their 
acta,  uid  in  holding  that  the  vendor  oaonot  be  liable  nnless  be  baa  rendered 
lunuelf  BO  by  his  language.  Titrperlj  speaking,  a  sale  by  sample,  u  not  a 
warranty  of  the  kind  or  qnality  of  the  thing  sold,  bnt  an  agreement  by  the 
teller  to  deliver,  and  by  the  buyer  to  accept  and  pay  for  goods  of  the  same 
Dmtnre  as  the  sample.  The  sabatantial  oorrespondenee  or  identity  of  the 
goods  and  the  sample,  is  therefore  of  the  essence  of  the  contraet,  which 
must  neeeaaarily  &il  nnless  both  ooirespond  in  all  material  particnlars. 
Whether,  therefore,  the  exhiUtion  of  a  sample  at  the  time  of  a  sale  is  a 
mere  representation,  which  can  impose  no  liability  except  on  the  ground  of 
fnod,  or  be  meant  to  serve  as  the  basis  of  the  contract  itself,  would  seem 
to  be  a  question  of  &ot  for  the  jury,  which  should  be  dedded  by  them  upon 
all  the  evidence  in  ^e  cause,  under  proper  instmctions  from  the  court. 

It  has  already  been  stated  that  the  rule  which  governs  sales  by  sample,  is 
ft  mere  application  of  the  geneial  and  obvioas  principle,  that  in  order  to 
fulfil  a  eouttaot  of  sale,  the  vendor  most  deliver  that  which  he  has  agreed 
to  sell,  and  that  if  he  does  not,  the  vendee  may  either  rescind  the  contract 
altogether,  and  return  the  goods,  or  receive  them  and  olaim  a  suffident 
deduction  from  the  purdiase  money  to  make  up  the  loss  oooaeioned  by  their 
inferiority  in  absolat«  or  relative  valne.  Young  v.  Oole,  8  Bing.  N.  0. 
724;  Mondel  v.  Steel,  8  M.  &  W.  858,  871 ,-  Freeman  v.  Chete,  8  Bar- 
bonr,  424;  Shidds  v.  Fettie,  2  Sandford,  262;  Ondda  Hanufactnring 
Co.  V.  Ijawrenoe,  4  Gowen,  440 ;  Andrews  v.  Kneeland,  6  Cowen,  854 ; 
Gallagher  v.  Waring,  9  Wend.  SO ;  Boorman  v.  Johnson,  12  Wend. 
666 ;  Bebee  v.  Bobert,  12  Wend.  418  j  Waring  v.  Mason,  18  Wend.  425. 

Thus,  where  the  purchase  is  made  without  reference  to  spedfio  chat* 
tels,  under  a  general  order  for  the  delivery  of  goods  of  a  paiticnlar 
description,  the  subject  matter  of  the  sale  can  only  be  ascertained  from  the 
language  of  the  parties,  and  the  vendor  cannot  recover  without  proof  that 
the  contract  has  been  substantially  fulfilled.     Daily  v.  Green,  S  Harris, 
218,  125.   "In  asaleofgoodsby  sample,"  said  Bill,  J.,  in  delivering  the 
opinion  of  the  ooart,  '■  or  upon  a  written  contract  for  articles  of  a  parlionlar 
description,  which  the  purchaser  had  no  opportunity  of  inspecting,  the  law 
impliM  a  warranty  that  the  articles  shall  answer  the  description  in  the 
written  eontraot :  Atrkison  v.  Lee,  2  East,  144 ;  Parker  v.  Palmer,  4  B. 
t  Aid.  887 ;  Gardiner  v.  Gray,  4  Camp,  144 ;  Jennings  v.  Grats,  8  Rawle,     , 
168.     Bnt  there  u  this  difference  between  such  a  warranty  and  an  ex- 
press warranty  of  a  specific  chattel  in.  eue,  which  the  buyer  hiss  had  an  op-  , 
portnnity  to  inspect  before  reoeiviog  it.  In  the  latter  case,  he  cannot  effiio-  ' 
toally  tender  back  or  return  the  goods,  so  aa  to  obtain  a  defence  in  an  action   ' 
for  the  price,  unless  there  be  a  condition  in  the  contract  aathoriimg  the 
Ktnm,  or  the  seller  has  been  guilty  of  a  fraud,  which  destroys  the  contract  I 
altogether :  Street  v.  Bhiy,  2  B.  &  Aid.  468 ;  Jordon  v.  Norton,  4  H.  & 
W.  160 ;  Thornton  v.  Wynn,  12  Wheat  188.    Otherwise,  he  is  driven  to 
hia  action  on  the  warranty,  unless,  indeed,  the  vendor  agree  again  to  reodve 
the  subject  of  the  sale,  which,  being  aresoiseioD  of  thecontraet,  will  enable 
the  buyer  to  muntain  his  action  for  the  parchase>money  paid.   But  wboe, 
aa  hoe,  the  oontiact  is  ei:|ButoTy,  as  it  aJways  is  when  a  particular  artide 
Vol.  I.— 17 
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ig  wdered,  without  being  seen,  from  one  who  nndertakea  it  shall  he  of  » 
pven  qnaltty  or  description,  and  the  thing  sent  as  snoh  is  never  complete 
accepted,  the  buyer  ia  not  bound  to  keep  it,  or  pay  for  the  article  on  any 
terms,  though  no  fraud  was  intended  by  the  vendor :  Hilbut  v.  Shea,  1 
Gamp.  113  ;  Street  t.  BIaj,  tupra.  But  then  he  mnst  return  tha  goods  afl 
soon  as  be  detects  the  defidency,  or,  at  least,  give  notice  of  his  intenUon 
not  to  accept  them."  And  the  resnit  will  be  the  same,  where  the  contract 
relates  to  speoifio  chattels,  if  it  clearly  appear  that  the  partjea  meant  the 
words  employed  to  be  part  of  the  ooutnMit,  and  intended  to  buy  and  sell, 
not  merely  what  they  saw,  hat  vbat  they  described ;  Borrekins  t.  Beran, 
8  Kawle,  23 ;  Bradford  t.  Manly,  13  Miss.  139. 

Thus,  where  goods  described  in  the  bill  of  parcels  as  "  scarlet  cuttings," 
proved  on  delivery  to  be  different  in  kind  and  inferior  in  value,  the  purchaser 
was  held  entitled  to  recover  compensation  for  the  difference  in  value  between 
what  they  had  been  add  as  being,  and  what  they  actually  were,  in  ao 
action  of  Bssumpat ;  Bridge  v.  Wain,  1  Starkie,  604.  So  when  a  ship 
sold  as  copper  &stened,  proved  not  to  be  copper  fastened,  the  vendor  was 
made  answerable  in  damages,  although  she  was  sold  "  with  all  faults,"  and 
with  full  opportunity  for  examination ;  Shepherd  v.  Kain,  5  B,  &  Aid.  204. 
And  where  nnder  a  verbal  order  for  three  casks  of  "  Ooz's  best  glue,"  glue 
was  sent  of  an  inferior  kind  to  that  ordered,  the  purchaser  was  held  to  be 
entitled  to  send  it  back  and  refuse  payment  of  the  purchase  money,  nnleas 
he  had  precluded  himself  from  doing  ao  hy  keeping  it  an  unreasonable  time. 

The  difficult  question,  how  far  this  doctrine  is  applicable  to  ealee  of 
existing  and  specific  goods  and  merchandise,  yns  examined  in  the  case  of 
Borrekins  v.  Bevan,  where  it  was  held  by  a  majority  of  the  court,  that  tho 
subject  matter  of  the  sale  is  to  be  ascertained  hy  the  terms  of  the  contract, 
as  well  as  by  reference  to  the  specific  thing  sold,  and  that,  where  the 
fulure  u  in  kind,  and  not  merely  in  quality,  the  contract  is  voidable, 
and  the  pnrcboser  under  no  obligation  to  pay  the  price.  It  was  said  by 
BoQEBB,  J.,  who  delivered  the  opinion  of  the  court,  that  when  the  goods 
delivered  "  do  not  correspond  in  kind,  the  purchaser  has  a  right  to  say,  this 
is  not  the  article  I  contracted  for,  non  in  heo  foedera  veni ;  and  this,  whe- 
ther he  complains  at  the  time  of  the  delivery,  or  after,  unless  his  conduct 
amounts  to  a  waiver  of  indemnity."  In  illustration  of  this  view  of  the  law, 
be  put  the  caae  of  a  purchaser  at  a  wine  shop  who  should  ask  for  Madeira ; 
and  hdd  that  ha  would  not  be  obliged  to  accept  TenerifTe,  sold  and  delivered 
to  him  by  the  wine  merohant  as  Madeira,  although  tasted  at  the  time  of 
making  the  sale.  From  the  opinion  of  the  court  so  far  as  it  held,  that  to 
execute  a  contract  of  sole  in  a  case  free  from  fraud,  there  must  he  a  delivery 
corresponding  in  specie  with  the  terms  of  the  contract,  and  not  merely  with 
the  aotual  subject  matter  contracted  for,  as  seen  by  the  vendee  or  his  agents, 
Gibson,  G.  J.,  and  Kennedy,  J.,  dissented. 

The  same  course  of  reasoning  was  pursued  by  the  Supreme  Gonrt  of 
Haasacbusetts,  in  the  cose  of  Hastings  v.  Loveriug,  2  Fick.  214.  It  ap- 
peared by  the  wording  of  the  contract  as  gathered  fr^mi  the  bill  of  sale,  and 
the  evidence  before  the  court,  that  the  defendant  had  agreed  to  sell  the 
plaintiff  prime  winter  aperm  oil,  and  it  was  held  that  the  delivery  of  sum- 
mer strained  oil  would  not  Batislfy  the  terms  of  the  contract,  and  that  the 
buyer  was  consequentiy  entitled  to  damage  fw  the  breach.    As  the  oil  was 
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«t  R  diaUnoe  of  mtoiy  miles  from  the  place  of  sale,  st  the  time  ithen  it  was 
made,  the  eoort  was  folly  jastified  in  looking  closelj  to  the  terms  of  the 
oo&traot,  as  the  only  means  of  discovering  its  subject  matter,  and  in  holding 
tittt  it  was  not  performed  by  the  delivery  of  a  thing  substantially  different 
from  that  whioh  those  terms  deaigoated.  It  was  held  in  like  manner  by  the 
Maryland  Conrt  of  Appeals,  in  the  ease  of  Osgood  t.  Levis,  2  Harris  & 
OiU,  495,  that  where  tinder  a  contract  for  the  purchase  of  winter  sperm  oil, 
and  a  bill  of  sale  in  which  the  oil  sold  wssthos  described,  summer  etruned 
oil  was  delivered,  the  oontraet  was  broken,  and  the  vendee  entitled  to 
damages.  This  case  was  so  far  different  from  that  of  Hastings  v.  Lovering, 
tftat  the  oil  was  lying  at  the  wharf  when  sold,  and  might  therefore  have 
been  examined  by  the  purchaser.  The  weight  which  might  otherwise  have 
been  dne  to  this  cirenmatance,  was,  perhaps,  diminished  by  the  fact  that 
the  diffarenoe  between  the  two  sorts  of  oil,  though  one  of  chemical  oonatitn- 
tion,  conld  not  be  discovered  in  ordinary  weather  by  the  most  careful  exami- 
Bation,  nor  vitboat  resorting  to  the  aid  of  analytic  experiment.  But  even 
if  this  had  not  been  so,  the  fact  that  the  sale  was  of  specifio  merchandise, 
which  might  have  been  examined  by  the  purchaser,  could  only  have  served 
aaprtBtd/aeie  evidence  of  the  nature  of  the  oontraot,  and  could  not  have 
eontrollad  its  eonstnietion  as  finaUy  ascertained  from  other  eources ;  Shep- 
perd  V.  Eain,  5  fi.  &  Aid.  240.  A  sale  thus  made  may  raise  a  presump- 
tins,  that  the  vendee  knew  that  the  real  nature  of  the  property  purchased, 
di&red  ftom  the  description  under  which  it  was  sold,  or  tiiat  if  ignorant 
of  this,  he  was  willing  to  mn  the  risk  of  its  being  different. ,  But  these 
presumptions  may  be  rebutted  by  other  circumstances,  or  by  clear  evidence 
of  an  opposite  understanding  between  the  parties.  The  recent  case  of  Hen- 
thaw  V.  Robbins,  9  Metcalf,  83,  goes  to  the  full  eilent  of  the  poutdon,  that 
even  when  the  sale  is  of  specifio  property  or  merchandise,  and  the  vendee 
might  have  diaoovered  its  real  nature  by  examination,  the  vendor  will  be 
Uable,  if  it  vary  in  kind  from  the  deseription  which  he  has  given  in  the 
Inll  of  sale,  or  other  written  evidence  of  the  contract.  And  the  result 
must  evidently  be  the  same,  when  the  contract  ia  not  reduced  to  writing,  if 
there  be  a  departure  from  its  terms  as  proved  by  parol  testimony.  Mixer 
T.  Cobum,  11  Metcalf,  659. 

These  cases,  however,  have  no  bearing  on  the  doctrine,  that  a  warranty 
cumot  be  implied,  and  are  strictly  limited  to  the  point  which  they  profess 
to  decude,  that  so  far  as  the  terms  of  the  contract  are  express,  they  must  be 
pursued  by  the  vendor.  When,  therefore,  the  goods  delivered  correspond 
in  specie  with  those  sold,  the  vendee  will  have  no  remedy  for  a  failure  io 
quality,  unless  he  has  stipulated  for  quality  as  well  as  specie.  Thus,  in 
Windsor  V.  Lombard,  18  Pick.  1,  the  plaintiff  had  purchased  several  kegs 
of  mackerel  described  in  the  bill  of  parcels  as  No.  1  and  No.  2,  but  which 
proved  on  examination,  to  be  of  very  inferior  quality,  and  much  damaged 
by  met,  though  not  absolutely  unmarketable.  Under  these  circumstances, 
it  was  held  that  the  action  conld  not  be  maintuned,  as  there  was  no  ground 
tat  implying  a  warranty  of  quality,  and  the  suhstance  of  the  contract  was 
■ati^ed  by  the  delivery  of  mackerel,  which  had  been  inspected  and  branded 
in  a  manner  corresponding  with  the  terms  of  the  description,  althongh  they 
had  deteriorated  m  condition  before  the  sale.  The  same  gronnd  was  taken 
in  Hixer  v.  Coburn,  above  ciled,  where  it  was  decided,  that  althongh  the 
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Tei>d«e  might  resist  &  recovery  for  ite  price  of  merchkndlBe  iold  u  Qerman 
cylinder  glua,  by  eTidenoe  that  it  foiled  to  answer  the  oommeroial  seiiM  of 
the  description,  either  in  quality  or  specie,  yet,  that  if  it  was  such  as  de- 
scribed, other  or  further  defects  in  quality  vere  wholly  imm&terisL  It  was 
held  in  like  manner  in  Hyatt  r.  Boyle,  5  Oill  &  Johnson,  110,  that  no 
warranty  of  quality  is  to  be  implied  in  the  sale  of  chattels,  and  that  when 
the  goods  delivered  sDcord  with  the  terms  of  the  oontract,  the  pnrohaBer  is 
without  remedy  even  for  hidden  defects  of  such  a  nature  as  not  to  be  dis- 
coverable by  inspection.  The  case  corresponds  as  olosely  with  Windsor  v. 
Lombard,  as  that  of  Osgood  v.  Lewis  with  Hastings  v.  Lovering,  and  the 
whole  show  when  taken  together,  a  substantial  accordance  between  the  lair 
as  held  in  Maasaobusetts  and  in  Maryland.  In  like  manner,  the  responsi- 
bility of  the  vendor  ia  a  sale  by  sample,  is  strictly  confined  to  the  ooires- 
pondenoe  of  the  bulk  of  the  commodity  sold,  wiUi  the  sample,  and  tJie 
purchaser  cannot  clium  compensation  for  any  defect  common  to  both,  hov- 
ever  great  in  extent,  or  nndiscoverable  by  examination.  Parkinson  v.  Lee, 
2  East,  315 ;  Sands  v.  Taybr,  5  Johnson,  89&. 

In  Jennings  v.  Grata,  8  Bawle,  168,  the  doctrine  that  in  the  absence  of 
express  stipulation,  the  vendor  ia  not  liable  for  a  failure  in  quality,  when 
there  is  a  correBpondenoe  in  kind,  was  carried  to  the  extent  of  deciding  that 
a  sale  of  chests  of  tea  as  "  Young  Hyson,"  which  proved  on  examination  to 
be  adulterated  by  a  mixture  of  leaves  of  other  plants,  did  not  render  the 
vendor  answerable  in  damages  to  the  vendee.  There  can  be  no  doubt  of  the 
soundness  of  this  deeision,  if,  as  seems  to  have  been  the  case,  the  adulterv 
tiondid  not  go  sufficiently  far  to  destroy  the  distinctive  character  of  thete* 
as  "  Young  Hyson,"  in  the  oommerdal  sense  of  the  term,  for  as  the  con- 
tnet  merely  specified  kind,  and  was  silent  as  to  quality,  there  could  be  no 
liability  on  the  part  of  the  vendor,  if  the  kind  were  the  same,  howeverinfe- 
nor  the  quality.  But  in  the  more  recent  decision  of  Praley  v.  Bispham,  10 
Barr,  820,  the  court  seem  to  have  supposed  that  the  decision  in  Jennings  v. 
Qrati,  was  founded  on  a  distinction  between  a  fiulure  to  comply  with  the 
oontract  as  to  kind  and  as  to  quality,  when  both  are  embraoed  by  ita  stipu- 
lations. In  that  case  the  bill  of  sale  was  of  "  Superior  sweet-scented  Ken- 
tacky  leaf  tobacco,"  and  the  tobacco  actually  delivered  was  of  inferior  quality, 
and  so  much  impaired  by  decay  as  to  have  a  disagreeable  smell.  Under  these 
■uroumstances,  relief  was  refused  to  the  purchaser,  on  the  ground  that  as  the 
seller  had  complied  with  the  terms  of  the  sale  as  to  specie,  he  was  not 
bound  to  go  further,  in  the  absence  of  an  express  warranty  of  quality.  A 
similar  point  was  decided  by  the  Supreme  Court  of  Illinois,  in  Towell  v. 
Gatewood,  2  Scammon,  22.  It  is  probable,  although  it  does  not  appear 
from  the  evidence,  that  the  description  of  the  tobacco  in  Fraley  v.  Bispham, 
as  "snperior  sweet-scented,"  was  intended  merely  as  a  designation  of 
a  particular  sort  known  under  that  name  or  brand  in  commerce,  and  conse- 
quentiy  referred  to  kind,  and  not  to  quality  or  condition.  If  so,  the  deei- 
BOD  was  substaatiaily  right,  because  tiie  agreement  of  the  parties  was  mlent 
on  the  latter  point,  and  was  fulfilled  as  to  the  former.  If,  however,  the 
terms  "superior  and  aweet-aceuted,"  instead  of  referring  to  a  particidar 
kind  of  toWco,  were  intended  as  a  description  of  qnality,  it  would  seem  to 
follow  that  the  agreement  was  broken  by  the  feilnre  of  the  tobaooo  to 
But  the  court  seem  to  have  supposed,  that  a  Bub- 
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stauiti&l  distinction  exiata  betveen  the  effect  of  a  desonption  of  quality  and 
of  kind,  and  that  although  the  latter  ia  primB  facie  part  of  the  contract,  the 
former  is  not.  It  is  nndonbtedlj  tme,  that  while  a  contract  of  eale  must 
Axpreaa  the  kind  of  goods  Bold,  it  may  be  silent  as  to  their  quality,  and 
that  under  ordinary  dronmstanceB,  the  liability  of  the  vendor  cannot  be 
axtended  by  implication,  or  oarried  farther  than  the  limits  fixed  by  his 
langnage.  Bnt  when  the  worda  of  deaoriptioQ  employed  extend  both  to 
quality  and  specie,  he  ought  to  be  answerable  to  the  vendee  for  any  failure 
in  dtber.  It  oan  hnrdly  be  denied,  that  where  the  vendor  agrees  to  fill 
SD  order  sent  for  goods  of  a  partionlBr  quality,  he  la  liable  if  they  do  not 
eoirespond  with  the  description  when  delivered ;  Daily  v.  Green,  3  Harria, 
118 ;  and  there  seems  no  reason  why  his  liability  should  be  different,  when 
^e  proposition  for  the  sale,  and  the  deseription  of  the  goods,  come  from 
bim  in  the  first  instance,  without  any  previous  applioatlon  on  the  part  of  the 
vendee. 

Whatever  may  be  the  true  extent  and  bearing  of  the  doctrine  held  in 
Henshaw  v.  Bobbins,  and  Borrekins  v.  Bevan,  it  is  nnqueationably  at 
variance  with  the  cases  of  Seixas  v.  Woods,  Swett  v.  Colgate,  and  Holden 
▼.  Dakin.    Thns  in  Holden  v.  Dakin,  as  in  Henshaw  v.  Robbins,  the 
merchandise  actually  sold,  foiled  to  correspond  in  kind  with  the  terms  need 
by  the  vendor,  in  deacribing  it  at  the  time  of  the  sale,  bnt  while  the  right 
ti  the  vendee  to  redress  was  treated  as  indisputable  in  the  latter  case,  it 
ma  wholly  denied  in  the  former.     In  the  recent  esse  of  Carley  v.  Wilkins, 
6  Barbonr,  667,  the  Supreme  Court  of  New  Tork  adhered  to  their  earlier     ; 
deoaioo,  and  held  that  a  vendor  is  liable  only  for  a  false  affirmation  or     / 
express  warranty,  and  that  selling  an  article  as  of  a  particular  character,  is 
neither  an  affirmation  nor  a  warranty  that  it  possesses  that  character.    1 
And  it  was  farther  held  that  a  declaration  or  statement,  Betting  forth    ' 
that  flonr  bad  been  sold  by  the  defendant  as  superfine,  which  proved    ■ 
OD  delivery,  to  be  of  inferior  quality,  was  bad  even  after  verdict,  as    ' 
biliug  to  set  forth  any  cause  of  action.     So  tar  as  regards  the  question  of 
pleading,  the  case  of  Oarley  v.  Wilkins  is  a  mere  re^rmance  of  that  of     . 
Chaodelor  v.  Lopns,  and  is  manifestly  correct,  for  it  mnst  depend  upon     ! 
arcnmstanoea,  whether  the  sale  of  specific  property  under  a  particular 
description,  does  or  does  not  make  the  description  a  part  of  the  contract, 
and  the  statement  of  the  cause  of  action  was  consequently  defective,  as 
•etting  forth  evidenoe,  initead  of  the  conclnsions  of  fact^  which  were  sought  ■ 
to  be  founded  upon  it;  Misner  v.  Granger,  4  Oilman,  69.     Where  the  ' 
vendee  relies  neither  on  misrepresentation  nor  warranty,  and  seeks  to 
recover  on  the  ground  of  tho  fidlnre  of  the  property  sold,  to  correspond, 
with  the  description  given  by  the  vendor,  he  should  declare  on  the  contract 
as  executory,  and  not  as  executed,  and  aver  that  the  veudw  has  failed  to 
mrnply  with  its  stdpnlations,  by  delivering  that  which  he  agreed  to  sell,   \ 
instead  of  merely  allefpng,  as  in  Chandolor  v.  Lopns,  and  Carley  v.  WiU 
kins,  that  tlie  goods  were  sold  as  one  tiling,  and  proved  to  be  another. 
Such  an  allegation  admits  that  the  sale  is  executed,  end  has  transferred  the    . 
right  of  property,  and  nothing  can  be  more  certain  than  that  where  this  is 
the  ease,  there  can  be  no  recourse  against  the  vendor,  unless  on  the  ground 
^  fi«nd  or  express  warranty.    The  general  doctrine,  that  when  the  vendor     1 
does  not  deliver  that  wEuh  he  has  nndertaken  to  sell,  there  is  a  breach  of 
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the  contract;,  is  recognised  in  Kew  York,  fu  well  as  in  Pen&sylTsnift  uid 
Massacliasetts.  The  difierence  .between  the  courts  of  these  states,  seems  to 
be  merely  as  to  the  circnmHtsnoes  under  which  it  is  applicable.  Thus,  it  is 
beld  in  MassachunettB,  that  in  order  to  ascertain  the  subject  matter  of  the 
contract,  recourse  must  be  had  to  the  description  given  by  the  vendor,  even 
where  the  sale  is  of  specifio  chattels  or  merchandise,  while  many  of  the  cases 
in  New  Fork  determine,  that  an  executed  contract  of  sale  most  be  constmed 
Bolelj  bj  reference  to  the  goods  themselves,  to  the  entire  exclusion  of  the 
language  held  by  the  parties,  and,  therefore,  that  the  right  of  property  will 
pass  to  the  vendee,  althoagh  the  real  nature  of  the  thing  sold  may  differ 
wholly  irom  that  whioh  it  was  his  avowed  intention  to  purchase,  and  Uiat 
of  the  vendor  to  sell.  Bat  whichever  of  these  views  be  correct,  it  is  evideot 
that  neither  of  them  conflicts  with  that  taken  in  Chandelor  v.  Lopus,  which 
is  confined  simply  to  the  point,  that  when  the  sale  is  executed,  the  decla- 
ratjon  must  be  either  in  tort  or  in  warranty.  And  it  must  also  be  remem- 
bered, that  however  general  the  language  of  the  Supreme  Court  of  Nev 
York,  in  Carley  t.  Wilkins,  it  had  been  previously  held  in  the  same  tribu- 
nal, in  Cramer  v.  Bradsbaw,  10  Johnson,  484,  that  the  description  of  a 
slave  in  a  bill  of  sale,  as  sound  in  wind  and  limb,  was  a  warranty  of  hia 
soundness  The  true  conclusion  on  the  whole  matter,  therefore,  seems  to 
be,  that  although  the  vendor  may  avoid  all  liability  by  silence,  and  cannot 
be  made  liable  for  mere  representations,  unless  wilfully  false,  he  will,  not- 
withstanding, be  bound  by  a  verbal  or  written  description  of  the  property 
sold,  so  worded  as  to  enter  into  and  form  part  of  the  contract.  Daily  t. 
Green,  3  Harris,  118, 126. 

There  can,  moreever,  be  no  doubt,  that  when  the  contract  of  sale  ig 
ezecntory,  and  even  when  it  is  executed,  the  vendor  will  be  liable  for 
k  departure  from  any  of  the  conditions,  which  are  necessarily  to  be  implied 
I  from  its  nature,  and  the  ciroumBtances  under  whioh  it  is  made.  In  Howard 
V.  Hoey,  23  Wend.  350,  the  contract  was  for  the  delivery  on  board  ship  at 
New  York,  of  good  merchantable  ale,  such  as  the  vendor  was  in  the  habit 
of  sending  South,  and  the  ale  actually  delivered,  proved  to  be  unsound  and 
unfit  for  nse,  on  its  arrival  at  New  Orleans.  This  was  a  manifest  breach 
of  the  express  stipulations  entered  into  by  the  vendor,  for  which  he  was 
neoessariiy  liable.  But  the  opinion  of  the  court  went  beyond  this  point, 
and  further  than  a  decision  on  the  facts  actually  before  them  required.  It 
was  admitted,  that  where  a  specific  chattel  is  sold,  the  liability  of  the  ven- 
dor does  not  extend  beyond  his  actual  engagement,  and  that  no  implied 
condition  or  warranty  can  be  imported  into  the  contract.  But  it  was  held, 
that  when  the  contract  is  purely  executory,  and  without  reference  to  par- 
ticular objects,  it  will  be  subject  to  an  implied  condition  that  tho  goods 
delivered  under  it,  shall  be  merchantable  and  of  good  quality.  A  nmilar 
view  was  taken  in  the  case  of  Hart  v.  Wright,  17  Wend.  267. 

The  justice  of  this  doctrine  is  too  obvious  in  some  oases  to  admit  of 
deniaL  Thus,  a  manufacturer,  who  undertakes  to  make  goods,  to  order, 
is  bound  to  make  them  of  good  quality,  and  should  not  be  allowed  to  ren- 
der a  defect  arising  from  a  want  of  proper  materials,  proper  skill,  or  proper 
exertion,  a  source  of  gain  to  himself,  or  of  loss  to  the  purchaser;  Jones  v. 
Bright,  5  Bing.  593 ;  Wright  v.  Barnes,  14  Cowen,  618 ;  Getty  v.  Round- 
tiee,  2  Chandler,  28.    And,  eron  when  the  contract  is  simply  to  fumisli 


CHANDELOH  V.  LOPTTS.  263 

goods  oorreaponding  with  a  particnlar  description,  and  not  to  make  them, 
there  would  still  seem  to  be  an  implied  oondition,  that  they  ehall  be  good 
tnd  merohan table.  Unless  thiii  were  the  law,  the  veador  might  select  and 
§et  apart  goods  of  the  most  inferior  qnalitj,  without  a  speciflo  designation 
of  the  property  pnrchaaod,  and  then  charge  the  vendee  with  a  price  fixed 
with  reference  to  those  of  a  mnoh  better  description.  Some  donbt  is  thrown 
on  this  doctrine  by  the  comb  of  Eirk  y.  Nice,  2  Watts,  367,  and  Ease  v. 
John,  10  Id.  109;  but  it  may  be  presumed  to  be  the  law  of  this  country, 
as  it  nnqnestionably  is  that  of  England.  And  it  has  already  been  stated 
that  some  of  the  cases,  go  further  and  hold  that  the  sale  of  specific 
ohattels  for  a  partionlar  purpose  by  a  manufaotnrer,  by  one  who  holds 
himself  out  as  sooh,  or  even  by  a  mere  dealer,  renders  him  liable  for 
any  defect  in  their  quality  or  oonstraction,  which  makes  them  unfit  for 
the  purpose  for  which  they  are  sold,  onlees  it  be  shown  that  the  pur- 
chaser relied  upoo  his  own  judgment  or  knowledge  in  selecting  what  he 
wanted,  and  not  on  that  of  the  seller  (snpraV  The  inclination  of  the  court 
in  Howard  t.  Hoey,  seems  to  have  been  in  favour  of  these  decisions,  not- 
withstanding their  apparent  InconBtstency  with  the  mle  of  caveat  emptor, 
which  protects  the  seller  from  all  liabilities  which  he  has  not  espressly 
assumed.  The  departnre  from  this  mle  is  however  apparent,  rather  than 
real.  'When  a  vendor  sells  goods  expressly  for  a  particular  purpose,  his 
liability  ia  the  result  of  an  express  and  not  of  an  implied  undertaking ;  and 
tbe  case  is  substantially  the  same,  where  he  is  informed  by  the  vendee  of 
the  purpose  which  ho  has  in  view,  and  tacitly  adopts  that  as  the  basis  of  the 
contract,  for  the  language  held  by  either  party  in  making  a  contract  becomes 
the  language  of  both,  if  assented  to  by  the  other.  But  there  is,  notwith- 
standing, much  reason  for  contending,  that  the  true  test  of  the  hahility  of 
the  vendor  in  such  cases,  should  be  sought  in  the  question,  whether  he  has 
been  guilty  of  a  fraud,  by  nsing  his  superior  skill  and  knowledge  to  betray 
the  confidence  reposed  in  him  by  the  vendee ;  Jordan  v.  Dickson,  11  Iredell. 

The  doctrine,  that  a  party  who  undertakes  to  comply  with  an  order,  for 
a  partionlar  article,  must  furnish  one  of  good  quaUty,  and  fit  for  use,  was 
applied  in  Kellogg  v.  Denslow,  14  Conn.  41t,  to  the  case  of  machinery 
made  to  order  in  a  manufactory,  which  proved  on  delivery  to  be  so  badly 
mannfaotured,  as  not  to  answer  the  purpose  for  which  it  was  ordered.  And 
on  the  other  hand  the  distinction  taken  in  Chanter  v.  Hopkins,  between  a 
defect  arising  out  of  the  faulty  construotion  of  a  machine,  and  one  inherent 
in  tho  princi^  on  which  it  is  construoted,  was  applied  in  Misner  v.  Qrauger, 
4  O-ilman,  69,  to  protect  the  vendor  of  a  threshing  machine,  from  liability 
for  its  &ilure  to  answer  the  expectation  of  the  vendee. 

The  numerous  cases  which  recognise  on  the  right  of  the  vendee,  to  avoid 
the  contract  and  sue  for  damages,  where  the  vendor  has  been  guilty  of 
fraud  in  the  sale,  or  has  foiled  in  the  performance  of  his  contract,  by  not 
delivering  that  which  he  had  agreed  to  sell,  are  very  generally  regarded  as 
jtrooeeding  on  the  ground  of  an  express  or  implied  warranty.  If  this  view 
were  correct,  it  would  be  difficult  or  imposuble  to  reooncile  them  with  the 
derision  in  Chandelor  v.  Lopus.  But  on  referring  to  the  language  held  by 
Lord  Abinger  in  Chanter  v.  Hopkins,  (supra)  and  attentively  considering 
the  oases  themselves,  it  will  be  seen  that  they  really  proceed  on  the  ground 
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of  tort  or  an  enlirQ  breuh  of  eontnot,  even  when  the  court  have  treated 
the  qvestioD  as  one  of  wamnty. 

This  is  the  more  endent,  beoanae  in  moet  of  these  cases  the  right  of  the 
vendee  to  disaffirm  the  salo  and  return  the  goods,  was  fnlly  admitted ;  while 
it  is  well  eetded,  that  ha  cannot  pursae  that  course  on  the  gronnd  of  a  mere 
breach  of  warranty,  unaccompanied  by  fraud ;  Hue  t.  Johns,  10  Watts, 
109;  Voorheea  v.  Earl,  2  Hill,  288;  Carey  t.  amman,  4  Hill,  626; 
Thornton  v.  Wjnn,  12  Wheaton,  193 ;  Mondel  v.  Steel,  8  M.  &  W.  858 ; 
Street  v.  Blay,  2  B.  &  A.  466;  Gomperta  v.  Denton,  1  Cr.  &  M.  267; 
Patesbail  v.  Trantor,  8  Ad.  &  El.  103 ;  Young  t.  Cola,  8  King.  N.  C.  724. 
And  it  is  equally  obvious,  that  the  nnmerous  cases  which  turn  on  what  ia 
called  an  implied  warranty  arising  on  a  sale  by  sample,  really  proceed  on 
the  ground,  that  a  vendor  who  has  not  delivered  that  which  he  has  agreed 
to  sell,  cannot  sue  for  the  pnrobase-money,  and  is  liable  to  su  action  by  the 
vendee  for  his  breach  of  contract.  That  the  rights  of  the  vendee  in  a  sale 
by  sample,  do  not  grow  out  an  implied  warranty,  but  depend  upon  the  &il- 
nrs  of  the  vendor  to  execute  the  contract  into  which  he  has  entered,  is 
moreover  evident  from  the  case  of  Boorman  v.  Johnston,  12  Wendell,  566; 
where  a  written  memorandum  was  ex«ont«d  of  a  sale  made  by  sample,  and 
althongfa  nothing  was  said,  dtiier  as  to  sample  dr  warranty,  the  vendor  was 
held  liable  for  the  &ilui«  of  the  goods  delivered,  to  correspond  in  quality 
with  the  sample. 

It  must  not,  however,  be  forgotten,  that  a  oostract  which  is  executory  ia 
its  origin,  or  even  in  its  final  wording,  may  be  controlled  in  point  of  oon- 
Btruotion  by  proof,  that  tbe  intention  of  Uie  parties  really  was  to  pass  the 
right  of  property  in  a  specific  chattel,  whether  its  real  nature  or  qualities  did 
or  did  not  correspond  with  the  terms  of  the  agreement,  and  that  when  diis 
ia  the  esse,  the  purchaser,  will  not  only  be  compelled  to  accept  and  pay  for 
what  he  has  bought,  but  will  be  without  remedy  for  its  defects  unless  on 
die  ground  of  fraud  or  express  warranty ;  Parsou  v.  Sexton,  4  C.  B.  899. 
In  like  manner,  a  contract  of  sale  which  has  been  opened  by  the  exhibition 
of  a  sample,  may  be  finally  concluded  by  the  purchase  of  the  goods  tbem- 
selres,  either  without  reference  to  the  sample,  or  with  an  express  or  implied 
oollateral  stipnlation  or  warranty,  that  they  resemble  it  in  kind  or  qu^ity; 
and  when  this  is  the  case  the  buyer  will  be  confined  to  an  action  on  the 
warranty,  and  cannot  resrand  the  sale.  The  proper  way  of  pleading  a  sale 
by  sample,  is  to  eet  it  forth  as  an  agreement  to  sell  goods  oorresponding 
with  the  sample,  and  if  the  pleader  instead  of  doing  this,  allege  a  bargain 
and  sale  of  the  goods  with  a  warranty  that  they  were  equal  in  quality  to 
the  sample,  the  averments  thus  made,  will  not  justify  a  return  of  the 
goods,  nor  be  a  good  answer  to  an  action  for  the  purchase  money,  excepting 
so  &r  as  th^  show  a  partial  failure  of  consideratdon ;  Dawson  v.  Collis,  10 
0.  B.  628. 

The  use  of  the  verb  warrantiio,  or  of  its  modem  equivalent,  le  eesenUally 
necessary,  in  order  to  create  an  express  warranty  cf  title  in  the  oonveyanoe 
of  land.  But  no  particular  phrase  is  requisite  to  raise  a  warranty  of  qnalitj 
or  specie,  in  a  sale  of  chattels;  an  apparent  iutention  to  varraDt  being 
sufficient;  Horrill  v.  Wallace,  9  New  Hampshire,  111 ;  Roberta  v.  Morgan, 
2  Oowen,  438 ;  Carley  v.  Wilkins,  6  Barbour's  S.  G.  Kinley  v.  Fitipatridc, 
4  Howard's  Miss.  49 ;  HoOmgor  v.  Prime,  9  Terger,  74;  Erwin  v.  Uaz- 


CHAKSBLOS  T.  LOFUS.  265 

w«ll,  8  Murphy,  241 ;  AyioB  t.  Park,  8  Havke,  859 ;  Banm  t.  Sterens, 
S  Iiedell,  411 ;  Tiggart,  t.  BUokweller,  4  IredeU,  288 ;  Brooks  t.  DilU- 
haanty,  8  Porter,  134;  Bredford  v.  Bosh,  10  Aiabunft.  386.  And  eis  the 
vae  of  the  word  Tamst  is  not  neoeseaiy  in  fut,  it  need  not  be  averred  in 
pleading.  Thu  in  Chapman  t.  March,  19  John,  290,  where  the  declatftdon 
ftrerred  "  that  the  defendant  nndertook  and  promised  that  the  horse  sold 
tlie  plaintiff  was  sound,"  it  was  held  soSoient  as  an  averment  of  warranty. 
An  assertion  by  the  seller  that  he  warrants  the  thing  sold,  will  not  oonsti- 
tote  a  warranty,  if  made  and  understood  merely  as  a  phrase  of  commenda- 
tion; Stames  t.  Erwin,  10  Iredell,  226 ;  while,  on  Iho  other  hand,  every 
statement  or  affirmation,  which  imports  an  engagement  on  his  part  for  the 
goodness  of  lus  wares,  will  render  htm  liable  for  their  failure  to  justify  the 
idiarsoter  which  he  gives  them ;  Hillmanv.  Wiloox,  SOMtun,  170;  Buckman 
T.  Haney,  6  Ekigliah,  S39;  Beels  v.  Olmstead,  24  Vermont,  114;  Carley 
T.  Wilkins,  6  Barbour,  657;  Taymonth  v.  Mitchell,  1  Maryland  Ch.,  496. 
The  question  whether  there  has  been  a  warranty  or  not,  depends  therefore 
essentially  upon  the  intention  and  understanding  of  the  partdes,  as  collected 
from  their  acts  and  expressions  at  the  time  of  the  sale;  and  where  the  con- 
tract is  not  wholly  in  writing,  is  one  of  fact  for  the  jary,  under  tlie  direction 
of  the  oonrt;  Whitney  v.  Sntton,  10  Wend.  413 ;  Humphreys  v.  Comlin, 
8  Blackford,  608;  although  in  this,  as  in  all  other  oases,  their  verdiot 
akould  be  set  aside,  when  contrary  either  to  the  law  or  the  evidence,  and 
ODg^t  not  to  be  supported  in  &voar  of  a  warranty,  unless  the  evidence  is 
soffioient,  expressly  or  by  implication,  to  establish  its  ezistence  as  a  part  of 
the  eontruot;  MoFarland  v.  Newman,  9  Watte,  85;  Dnfiee  v.  Mason,  8 
Cowen,  26;  Cook  v.  Moeely,  IS  Wend.  277;  Einley  v.  Fitzpatrick;  Kause 
T.  Fort,  4  Blvikfbrd,  298;  Banm  r.  Stevens;  Taggart  v.  Blackwaller; 
Bomett  V.  Stanton,  2  Alabama,  180 ;  Willisma  v.  Gsnnon,  9  Id.  848 ; 
OtU  T.  Alderson,  10  Smedes  and  Marshall,  659;  Carley  v.  Wilkins.  The 
law  was  so  held  in  Foster  v.  Caldwell,  18  Vermont,  176,  where  the  oonrt 
Mid,  that  whether  an  affirmation  made  at  the  time  of  sale  was  a  warranty, 
depended  upon  the  sense  in  which  it  was  made  by  one  party,  and  understood 
by  the  other,  and  was  a  question  of  fact  for  the  jury,  and  not  of  law  tor 
the  court.  This  latter  branch  of  the  rule,  however,  only  applies  when  the 
eootnot  is  verbal,  for  when  it  is  reduced  to  writing,  it  will  be  the  dnty  of 
the  conrt  to  instruct  the  jury,  as  to  its  meaning,  and  a  mere  statement  in 
tite  bill  of  the  sale  of  a  horse,  that  he  is  oonsidered  sonnd,  will  not  justify 
a  verdict  finding  a  warranty  of  soundness.  Walton  v.  Bowe,  16  Ver- 
mont, 625. 

It  is  evident  from  what  has  been  said,  that  an  affirmation  intended  as  aa 
nndertakiag,  will  take  effect  as  a  warranty ;  Hillman  v.  Wiloox,  30  Maine, 
170,  bnt  that  it  will  not  when  made  aa  a  mere  representation;  Hawkins 
T.  Berry,  6  Oilman,  66;  Tyre  v.  Oausey,  4  Harrington,  426.  Tet  the 
question  has  often  been  treated  as  one  of  assertion,  and  not  of  contract,  and 
TCrdiots  have  been  sostained,  finding  a  warranty  on  evidence  of  rei«esent&- 
tioiiB  made  by  the  vendor,  wiUiont  proof  that  he  meant  to  make  himself 
answerable  fur  tbeir  OOTieetness  alnolntely,  or  beyond  the  point  to  which 
hia  knowledge  extended.  Thus  it  was  held  in  tite  case  of  The  Oneida 
Hann&ctnring  Company  v.  lAwTenoe>  4  Cowen,  440,  that  a  positive  asser- 
tion made  by  one  party,  and  relied  on  by  the  other,  would  take  effsot  aa  » 
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warranty;  and  in  Whitney  v.  Sutton,  10  Wend.,  413,  a  repreaentalion  of 
BonndnesB,  relied  on  as  each,  was  said  to  amount  to  a  warranty,  thus  making 
the  vendor  answerable,  for  the  absolate  aocoracy  of  every  aesertJon  uttered 
in  theoonrBe  of  the  sale,  which  ia  of  a  natnie  to  influence  the  mind  of  the 
vendee. 

A  kindred  opinion  was  expressed  in  Hawkins  v.  Berry,  5  Oilman,  86, 
and  Holman  v.  Dord,  12  Barbour,  338,  while  it  was  held  in  Beales  v.  01m- 
stead,  2i  Vermont,  114,  that  when  the  vendor-  does  not  tmst  to  his  own 
knowledge  or  examination,  and  relies  primarily  or  exclusively  on  the  state- 
ments of  the  vendor,  they  will  be  constmed  as  warranties  ouless  pl&inly 
made  and  understood  as  mere  representations. 

ThisoDurseof  deciuon  was  criticised  by  Gibson,  C.  J.,  in  the  case  of  Borr«- 
kins  V.  Bevan,  as  tending  to  destroy  the  practical  value  of  the  common  law 
distinction  between  representation  and  warranty.  A  similar  criticism  may 
be  made  on  the  case  of  Morrill  v.  Wallis,  9  New  Hampshire,  111,  where 
the  question  for  the  jury  was  said  to  be,  whether  the  language  held  by  the 
vendor  was  intended  as  an  expressiou  of  opinion  as  to  the  nature  or  qaalJty 
of  the  mercbandine  sold,  or  as  a  positive  statement  or  aBrmatJon.  The 
tme  distinction  seems  to  be  between  a  mere  assertion  or  representation, 
however  positive,  extrinsic  to  the  contract,  although  relating  to  its  subject 
matter,  and  influencing  the  judgment  of  &e  purchaser,  and  a  promise  or 
ondertakiag  entering  into  the  contract,  and  forming  one  of  its  t«rma ;  Enders 
V.  Scott,  11  Illinois,  35.  A  representalion,  not  in  the  nature  of  a  promise, 
does  not  ordinarily  render  the  party  who  makes  it,  legally  answerable  for 
its  correctness,  even  when  it  is  positive  in  terms,  and  not  a  mere  expression 
of  opinion ;  M'Farland  v.  Newman,  and  hence,  where  the  evidence  is  of 
ft  mere  statemont  or  representation,  the  jury  should  be  instructed  that  they 
cannot  find  a  warranty;  Wetherill  v.  Nelson,  8  Harris,  448.  The  only 
exception  to  this  rule,  is  in  the  case  of  the  contract  of  insurance,  where  it 
grows  out  of  the  implied  understanding  on  which  the  parties  contract,  and 
the  peculiar  nature  of  the  relations  subsisting  between  them.  A  vendor 
may  therefore  express  his  belief  with  regard  to  the  nature  of  that  which 
be  sells,  without  rendering  himself  liable,  unleas  he  express  it  in  a  form 
to  induce  the  impression  that  he  is  giving  a  warranty,  and  not  making  a 
representation ;  Erwin  v.  Maxwell,  S  Murphy,  241 ;  Taggert  v.  Black- 
weller,  4  Iredell,  238 ;  Hause  v.  Fort,  4  Blackford,  293 .  But  when  such 
a  statement  ia  nnqoalified,  it  will  be  a  question  for  the  jury,  whether  the 
purchaser  was  not  justified  in  construing  it  as  a  promise,  and  not  as  a  mere 
assertion,  and  this  question  is  one  which  they  may  and  will  frequently  de- 
termine adversely  to  the  seller,  who  ought  not  to  escape  from  liability  on 
the  plea,  that  his  language  is  susceptible  of  an  interpretation,  different 
from  that  in  which  it  was  probably  onderstood  at  the  time  when  it  was 
nttered;  Taggert  t.  Blackweller,  4  Iredell,  238;  Boberte  v.  Morgan; 
Doffee  T.  Mason;  Cook  v.  Mosely;  Hilman  v.  Wilcox,  80  Maine,  170. 

The  courts  of  New  York  have  been  nota  little  inconsistent  in  construing 
laagoage  as  a  warranty,  in  cases  in  which  it  was  less  suBcepUble  of  that  oon- 
Btmo^on,  than  in  others  in  which  they  have  emphatically  held  it  to  be 
nothing  more  than  a  mere  representation.  If  matter  of  description  or  repre- 
sentation, can  be  U^ated  as  a  warranty  in  any  case,  it  should  be  bo  when 
incorporated  with  the  written  memoranda  or  evidence  of  the  oontraot.    7et 
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in  Swett  v.  Colgate,  an  sdveitiaemeiit  of  the  merohandise  in  qnesUon  as 
bftrina,  before  the  nle,  and  a  description  of  it  as  socti  in  the  bill  of  par- 
eels  delivered  to  the  purohaser,  were  held  insuffioient  to  constitute  a  wu- 
raoty,  vhile  in  Cook  t.  Mosely,  the  assertion  of  the  vendor  that  the  mare 
sold  to  the  plaintiff  was  sound,  and  that  he  wonld  not  be  afnud  to  warrant 
her,  ma  held  to  Justify  a  verdict  finding  an  express  warranty.  It  is  diffi- 
cnlt  to  nnderatand,  why  an  effect  should  have  been  given  to  an  incidental 
assertion  in  the  one  caae,  which  was  denied  to  the  sum  and  substance  of  the 
contract  on  the  other.  Justice  cannot  be  done  as  between  vendor  and  pur- 
chaser, without  boiding,  on  the  one  band,  that  mere  represents tiona  form 
no  part  of  the  contract,  and  on  the  other,  that  the  prodnoldon  and  sale  of 
goods,  as  possessing  a  particular  cbsracter,  is  not  only  a  representation, 
bat  an  actual  stipulation  that  they  possees  it ;  Beals  t.  Olmstead,  2i  Ver- 
mont, 114 ;  Henshaw  v.  Bobbins,  9  Metoalf,  88. 

The  effect  which  abonld  be  attributed  to  an  advertisement,  or  other 
general  representation  of  the  vendor,  as  showing  what  waa  the  governing 
intention  of  the  partly  at  the  time  of  entering  into  the  eontrsot,  and  thus 
de&nitig  its  subject-matter,  was  strongly  stated  by  Parsonb,  C-  J-,  in  the 
case  of  Bradford  v.  Manly,  18  Mass.  139,  where  be  said,  "  A  case  nmilar 
to  this  in  principle,  came  before  me  two  or  three  years  ago  at  Nisi  Frins.  . 
An  advertisement  appeared  in  the  papers,  which  was  published  by  a  very 
respectable  mercantile  house,  offering  for  sale  good  Caraocas  cocoa.  The 
plaintiff  made  a  purchase  of  a  considerable  quantity,  and  shipped  it  to 
Spain,  having  examined  it  at  the  store  before  ho  purchased ;  but  he  did 
not  know  the  dij^noe  between  Caraocas  and  other  cocoa.  In  the  market 
to  which  he  shipped  it,  there  was  a  considerable  difference  in  value  in 
&voar  of  the  Caraccaa.  It  was  proved  that  the  cocoa  was  of  the  growth 
of  some  other  place,  and  that  it  was  not  worth  so  much  in  that  market.  I 
held  that  the  advertisement  was  equal  to  an  express  warranty,  and  the 
jury  gave  damages  aiaaidiHg  accordingly,  The  defendants  had  eminent 
counsel,  and  they  thought  of  saving  the  question,  but  afterwards  abandoned 
it,  and  suffered  judgment  to  go  against  them."  The  general  principle,  that 
whether  the  sale  of  a  speoifio  chattel  be  executed  or  not,  is  a  question  of 
intention,  and  that  it  will  fail  of  effect  when  the  property  in  question, 
proves  to  be  substantially  different  from  that  which  it  was  supposed  to  be 
by  the  parties,  is  also  sustained  by  the  opinion  of  the  court  in  Borrckins  v. 
Sevan;  in  which  it  was  said,  that  a  wine  merchant  who  should  sell  tene- 
riflb  to  a  customer  as  madeira,  cotdd  not  defend  himself  in  an  action  brought 
for  a  breach  of  contract,  on  the  ground  that  the  wine  was  examined  and 
tasted  when  it  was  purchased.  The  same  doctrine  was  held  in  Hastings  v. 
Lovering,  where  the  description  in  the  bill  of  parcels,  was  taken  as  prim& 
/dcte  evidence  of  the  subject-matter  of  the  contract.  And  in  Hensbaw  v. 
Bobins,  the  language  held  by  FAfiSONS,  0.  J.,  in  Bradford  v.  Manly,  was 
cited  as  ruling  the  law  in  Massachusetts;  and  it  was  decided  that  oonnts 
for  money  had  and  received,  and  for  a  breach  of  warranty,  might  both  be 
sustained,  by  showing  that  the  defendant  had  sold  speufie  merchandise  as 
iDdigo,  and  described  it  as  such  in  the  bill  of  parcels,  which  proved  on 
delivery  to  be  a  mixture  of  Fmssian  blue  and  chromate  of  Hron,  although 
tbe  sale  had  been  made  with  full  opportunity  for  inspection. 
In  this  case,  as  well  as  in  that  of  Bradford  v.  Manly,  while  the  natora 
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of  Uie  obligation  imposed  on  the  vendor  hj  the  oontraot,  was  treated  u  one 
of  warranty,  the  vendee  was  held  to  be  entitled  to  avoid  the  contract  and 
recover  back  the  purohase-monej,  althcmgh  the  breach  of  a  mere  warranty, 
however  flagrant,  does  not  amoant  to  a  total  failure  of  performance,  nor 
anthorize  a  return  of  the  goods,  and  abrogation  of  the  sale.  It  is,  however, 
probable,  that  in  nsiDg  this  langnage,  the  court  onlj  meant  to  say,  that  the 
agreement  of  the  vendor  bonnd  him  to  the  delivery  of  goods  corresponding 
with  its  terms,  and  was  not  a  mere  executed  sale  of  a  specific  chattel.  But 
in  oonseqnence  of  this  want  of  precision,  these  cases  do  not  throw  mnch 
light  on  the  somewhat  difficult  qaestion,  whether  the  obligation  imposed 
by  the  sale  of  goods,  as  answering  a  partioular  description,  is  to  be  regarded 
u  a  mere  warranty,  or  as  entering  into  the  snbstanoe  of  the  contract,  and 
entitling  the  vendee  to  return  the  goods  if  it  be  broken,  which  is  one  of 
considerable  importance  to  the  rights  and  remedies  of  the  parties. 

Where  the  contract  rests  In  description,  and  the  character  of  the  goods 
to  be  delivered  is  ascertained  only  by  its  terms,  it  most  be  executory  in  all 
oases,  whether  the  words  employed  are  those  of  aBtual  sale,  or  of  mere 
undertaking,  for  no  property  can  pass  until  some  specific  chattel  has  been 
set  apart  by  the  vendor,  as  coming  within  its  provisions.  In  this  case 
there  is  no  doubt  that  if  the  goods  thus  designated,  do  not  correspond  widi 
ike  terms  of  the  contract,  the  breach  will  be  total,  and  the  vendee  will  not 
be  bonnd  to  receive  them.  On  the  other  hand  it  is  equally  well  settled, 
that  where  the  snbject-matter  of  the  sale  is  designated  at  the  time  by  both 
parties,  as  consisting  of  a  specific  chattel  or  parcel  of  mercbandtte,  the  con- 
tract will  be  exeonled,  and  any  undertaking  for  the  quality  or  nature  of  - 
what  is  sold,  a  mere  collateral  stipulation  of  warranty,  which  will  give  a 
distinct  and  several  cause  of  action  against  the  vendor,  if  broken ;  but  will 
not  deprive  him  of  the  right  of  recovery  against  the  vendee,  if  unperformed. 
But  there  are  numerous  intermediate  cases,  in  which,  while  a  certain  refe- 
rence is  had  to  specific  chattels,  there  is  more  or  less  evidence,  that  the 
oontraot  is  based  wholly,  on  their  supposed  accordance  with  something  else, 
which  forms  the  true  subject-matter  of  the  sale.  Thus,  even  where  a 
specific  parcel  of  merchandise  is  set  forth  in  writing,  as  that  which  the 
vendor  has  agreed  to  sell,  and  the  vendee  to  buy,  if  the  sale  be  made  upon 
the  exhibitjon  of  a  sample,  the  substantial  identity  of  the  merchandize  with 
the  sample,  will  be  of  the  essence  of  the  contract,  which  will  fail  of  effect 
if  they  prove  to  be  different.  In  like  manner,  where  the  vendor  holds 
himaelf  out  by  advertisement,  as  possessed  of  merohandiie  of  a  particular 
description,  a  subsequent  contract  for  its  purohase  should  be  considered 
primd  facie,  as  based  upon  the  representation  thus  made,  and  this  pre- 
Bomption  will  not  be  rebutted,  by  showing  that  the  sale  was  finally  con- 
cluded, after  an  exhibition  and  examination  of  the  merchandize  itself,  if  it 
appear  that  the  intention  of  the  vendee  had  reference  primarily  to  the  adver- 
tisement, and  the  acquisition  of  what  was  there  described;  and  that  the 
purohase  in  question  was  a  mero  means  to  that  end.  In  this  case  the 
assent  of  the  vendee  to  the  purchase  of  the  particular  property  exhibited, 
will  be  controlled  by  his  general  intention,  and  although  it  may  have  the 
eSeot  of  executing  the  contract,  and  passing  the  right  of  property,  it  wiU 
not  preclude  him  from  showing  that  it  was  given  under  an  erroneous 
impression  of  bot,  created  by  the  language  or  conduct  lA  the  vendor.    But 
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altboQgh  &eie  is  no  role  of  law,  wbioh  preolndea  the  pouibiHtj  of  a  Bale 
sabject  to  an  implied  condition,  that  the  goods  sold  are  of  a  partiaalar 
natoro,  even  when  the  parties  contract  vith  reference  to  specific  chatteli, 
which  are  sapposed  by  one  or  both  to  satisfy  the  condition,  the  presumption 
is  nndonbtedly  the  other  way,  and  in  faveni  of  regarding  every  snoh 
Bale  as  Quoonditiona],  and  as  entitling  the  vendor  to  enforce  it,  however 
much  the  real  natnre  of  the  property  sold  may  differ  from  that  which 
it  was  supposed  to  be;  Parson  v.  Sexton,  4  C-  B.  899.  Under  these 
eircnm  stances,  the  latter  can  only  protect  himself  by  alleging  a  war- 
zanty,  when,  as  we  hare  seen,  the  question  will  depend  on  whether  the 
Statements  made  by  the  vendor  at  the  time  of  the  sale,  were  understood  as 
nere  representations,  or  as  forming  part  of  the  oontiact. 

The  law  was  so  held  in  Carson  v.  Bailie,  7  Harris,  375,  where,  however,  . 
the  court  vent  still  further,  and  expressed  the  opinion,  that  whenever  the  I 
sale  is  of  a  specifio  chattel  seen  and  examined  by  the  purchaser,  the  descrip-  i 
tive  words  used  by  the  vendor  are  immaterial,  and  should  be  allowed  no  . 
weight  in  the  construction  of  the  contract.  This  rule  was  followed  uid  I 
extended  in  Wetherill  v.  Nelson,  8  Harris,  448,  where  the  description  in  ' 
the  bill  of  sale  of  the  soda  ash  sold,  as  containing  a  certain  per  centage  of 
soda,  was  held  to  form  no  part  of  the  contract,  and  not  to  be  binding  on 
the  vendor,  although  the  agent  who  effected  the  sale,  stated  that  the  under- 
standing of  the  parties  was,  that  the  ashes  were  to  be  of  &  strength  corres- 
ponding with  the  descriptiou.  Thiscase  would  seem  the  more  qnestionable, 
because  the  goods  were  still  on  board  ship  at  the  time  of  the  purchase,  and 
Here  not  examined  by  the  purchaser,  which  certainly  afforded  just  ground 
for  an  argoment,  that  the  subject  matter  was  to  be  sought  in  the  descrip- 
tive words  used  by  the  parties,  and  that  their  minds  had  never  really  met 
in  a  common  pnrpoee  to  buy  and  sell  that  which  oertainly  did  not  oorre^ 
pond  with  their  expressed  intention.  These  cases  are  manifestly  incon- 
sistent with  the  deci^ons  in  Maesachnsetts,  and  oan  only  t>e  reoondled 
with  the  opinion  of  the  majority  of  the  eoart  in  Borrehins  v.  Sevan,  by 
resorting  to  a  distinction  between  difference  in  kind  and  in  quality,  whii^ 
is  too  metaphysical  to  serve  the  purposes  of  jns&w.  The  true  question  in 
every  such  case  would  seem  to  be,  whether  the  desoiptiOD  forms  part  of 
the  contract,  for  if  it  does,  the  fulure  of  the  goods  to  correspond  with  it  in 
any  easential  particular,  must  necessarily  entitle  the  purchaser  to  refuse  to 
receive  them,  ot  dAnand  compensation  in  dam^;e8.  If  it  be  unjust  to 
compel  a  vendee  to  accept  goods  of  one  kind  where  he  supposed  that  he 
was  buying  those  of  another,  without  some  better  reason  than  tiuit  he  might 
have  inspected  what  be  bought,  the  injustice  must  be  equally  great  when 
there  is  a  material  difference  of  quality,  and  although  the  law  cannot  mako 
a  conttaet  for  the  parlies,  it  should  oertainly  pay  due  regard  to  their  lan- 
gnag^and  to  all  the  circumstances  of  the  case,  in  attempting  to  discover 
and  enforce  that  which  they  have  made. 

The  object  of  the  purchaser  often  is  not  the  aoquisitiou  of  the  specific 
thing  which  he  sees  and  examioes,  but  of  merchandise  of  a  particular 
quality  or  nature.  He  believes  what  the  seller  oSotb  or  exhibits,  to  be  what 
he  wants,  but  he  does  not  know  whether  it  is  so  or  not,  and  desires  to  make 
the  ocmtiact  in  sndi  a  form  as  to  render  himself  secure.  Under  these  ct^ 
csmtaiMM  »  wftmBl;  will  not  answer  the  purpow  which  he  hH  in  view. 
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for  it  will  not  entitle  him  to  refiue  or  Tetnm  tbo  goods,  in  cue  the;  prore 
to  be  other  th&o  thej  are  supposed  and  agreed  to  be.  It  is  imposuble 
to  oODtend  that  there  is  any  rule  of  law  vhich  forbids  the  attainment  of 
this  object,  or  that  an  express  or  implied  nnderetanding  that  the 
purchaser  shall  not  be  bound  to  take  the  goods  if  they  foil  pbort  of  a 
certain  standard,  Till  not  be  binding,  not  as  a  warranty,  but  as  being  of  the 
essence,  and  forming  the  baaa  of  the  contract.  The  real  question  there* 
fore  seems  to  be,  not  whether  snch  an  agreement  is  valid  when  made,  but 
what  proof  is  necessary  to  establish  its  existence.  In  other  words,  it  is  pri- 
marily a  qnestion  of  foot,  and  only  so  far  a  question  of  law,  as  the  law 
directs  sjid  controls  the  effect  of  the  evidence  by  legal  presumptions,  which 
should  unquestionably  be  sustained  and  respected,  but  not  pushed  beyond 
their  legitimate  operation.  Thus  an  order  for  goods  of  a  particular  kind  or 
quality,  certainly  does  not  bind  the  person  who  ^ves  it,  onless  its  terms 
are  complied  with,  in  all  material  particulars.  In  like  manner,  a  sale  made 
by  sample  is  not  binding,  unless  the  goods  correspond  with  the  sample.  In 
these  cases  the  terms  of  the  contract  necessarily  govern,  because  there  is 
nothing  to  ovei^ride  or  control  them.  And  it  would  seem  equaUy  well  set- 
tled that  the  occeptAnoe  of  goods  delivered  under  on  executory  ^reement, 
will  not  operate  as  a  merger  of  the  contract  itself,  and  that  the  purchaser 
will  still  be  entitled  to  compenaation  for  the  difference  of  value  between 
that  which  he  ordered  and  that  which  he  has  got.  For  although  the  right 
of  property  in  the  goods,  unquestionably  passes  under  these  oiroumstanceB, 
yet  this  will  be  referred  by  the  law  to  a  new  implied  oontrac^  and  not  to 
the  prior  agreement ;  Mondel  v.  Steele,  8  M.  &  W.  858,  871.  So  &r  the 
law  would  seem  suf&ciently  clear,  and  the  nnoertainty  begins  where  the 
formation  of  the  contract  is  cotemporaneons  with  its  execution,  and  thus 
renders  it  difficult  to  separate  the  one  from  the  other.  But  even  under 
these  circumatances,  regard  should  be  had  to  the  language  of  the  parties, 
and  the  terms  which  they  use  to  express  their  meaning,  as  well  as  to  their 
acts,  and  the  true  nature  and  operation  of  the  contract,  should  be  deduced 
from  a  corefal  analysis  and  comparison  of  both.  The  introducdon  of  words 
desoriptive  of  the  nature  or  quality  of  the  thing  sold,  into  the  receipt,  bill 
of  parcels,  bought  and  sold  notes,  or  other  memoranda  of  the  sale,  must 
always  be  some  evidence  of  an  intention  to  contract  for  goods  of  the  kind 
thus  specified ;  The  Bichmond  Trading  Co.  v.  Farquh»,  8  Blackford,  89 ; 
oltbongb  tho  effect  will  necessarily  be  dependent  on  the  circnmstanoes  of 
each  particular  ease.  A  purchaser  in  one  town,  who  agrees  to  buy  goods 
of  a  particular  description  of  a  vendor  in  another,  may  certiunly  refuse  to 
receive  them  on  delivery,  if  they  fail  to  correspond  with  his  order,  or 
accept  them  and  sue  for  the  breach  of  contract,  and  there  is  obviously  no 
legal  distinction  between  this  case,  and  that  in  which  the  parties  contract 
verbally  or  in  writing  for  the  purchase  of  goods  in  the  same  town,  .vhich 
they  identify  by  description,  as  well  as  by  reference  to  the  place  where  they 
are  kept  w  depodt«d. 

Whatever  doubt  may  exist  on  tho  points  hitherto  considered,  there  is 
none,  that  when  the  purchaser  is  acquainted  with  the  real  nature  oi  that 
which  he  purchases,  be  cannot  rely  on  its  failnre  to  accord  with  the  repre- 
BMitatiou  or  descripdon  given  of  it  by  the  vendor,  as  a  breach  either  of  a 
wajranty,  or  of  the  substance  of  tiie  contract.    Thb  role  is  esBeatially  noces- 
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eary  for  the  right  construction  of  the  laogoage  of  trade,  which  frequently 
dengnates  tbinga  by  technical  or  conventional  names,  which  are  well 
known  not  to  express  the  trae  nature  of  that  to  which  they  are  applied. 
Thus  it  was  held  in  Welsh  v.  Carter,  1  Wend.  185,  that  the  Tender  was 
not  liable  for  selling  a  mixtnre  of  charcoal  and  common  salt  as  barilla,  as  it 
appeared  that  it  had  been  examined  and  analysed  by  the  vendee  before  the 
porchflse. 

Notwithstanding  the  general  role,  that  a  soit  in  tort  cannot  be  based 
upon  oontract,  it  is  well  settled  that  an  action  on  the  case  may  be  sus- 
tained for  the  nun-folGlment  of  a  warranty,  witbont  evidence  of  any  irand  or 
misrepresentation  on  the  part  of  the  defendant  j  Williameon  v.  Allison,  2 
East,  446;  Jones  t.  Bright,  6  Bing.  683 ;  Brown  t.  Ed^ogton,  2  M.  & 
G-.  279.  In  thns  allowing  a  declaration  in  tort,  to  be  supported  by  evidence 
of  a  mere  breach  of  contract,  these  cases  are  anomalous  at  the  present  day, 
however  oonsistent  with  the  earlier  precedents.  The  action  of  assumpsit 
was  once  in  reality,  as  it  etJll  is  in  name,  an  action  on  the  case,  and  the 
grsvamen  of  the  complaint  was  the  wrong  done  the  plaintiff,  by  the  defend- 
ant's breach  of  promise,  which  was  always  alleged  to  be  frandnlent  in  the 
pleadings,  and  nught  be  proved  to  be  so  in  fact.  Fraud  may  still  be  shown 
in  assumpsit,  in  aggravation  of  damages,  though  not  as  the  substantial 
cause  of  action;  and  the  plaintiff  may  recover  when  the  evidence  ehowe 
that  the  promise  declared  on  was  meant  as  a  frand,  and  may  even  aver  and 
prove  that  it  was  made  deceitfully  and  fraudulently;  Hillman  v.  Wilcox, 
SO  Hame,  170  j  Stuart  v.  Wilkins,  1  Douglass,  18 ;  but  a  promise  must  be 
proved  in  order  to  sustain  the  action ;  Wiggins  v.  Long,  9  Humphreys,  140. 
Thns,  in  Evertson  v.  Miles,  6  Johnson,  1S8,  evidence  that  the  defendant 
had  repreaentoda  horse  to  be  sound  and  gentle,  with  a  knowledge  that  such 
was  not  the  case,  was  held  inadmissible  under  a  count  in  oesumpsit  on  a 
warranty,  or  witbont  a  declaration  in  case  setting  forth  a  scienter,  and  giving 
foil  notice  of  the  real  nature  of  the  cause  of  action.  A  similar  decision  was 
made  in  Bartholomew  v.  Bnshnell,  20  Conn.  271,  and  proof  of  fraud 
without  warranty,  held  inadmissible  under  a  declaration  alleging  a  fraudu- 
lent warranty.  And  on  the  other  hand,  when  the  aotion  is  on  the  case 
fbr  deceit  in  the  sale  of  goods,  and  a  false  representation  on  the  part  of 
the  vendor,  is  averred  as  the  substance  of  the  complaint,  there  can  be  no  - 
recovery  without  proof,  that  the  defendant  was  aware  of  the  felsehood  of 
his  representations  at  the  time  of  making  them ;  Stone  v.  Denny,  4  Met-  / 
cal^  151 ;  Freeman  v.  Baker,  6  B.  &  A.  797.  This  course  of  dcoision  is  [ 
fiilly  in  aooordanoe  with  the  dootrinee  of  modem  pleading,  which  treat 
actions  on  the  case  as  substantially  actions  of  tort,  and  only  appropriate 
when  the  injury  complained  of  arises  from  the  breach  of  a  general  dnty, 
and  not  merely  of  a  special  contract.  It  is  therefore  somewhat  inconsistent 
to  permit  a  suit  in  case  to  be  brought  on  a  warranty,  in  the  absence  of 
fnnd  or  wilful  deeeption.  The  presumption  against  intentional  wrong 
seems  to  be  stronger  where  the  vendor  gives  a  warranty,  which  turns  out 
to  be  nntme,  than  where  he  makes  an  unfounded  representation,  for  be  is 
neeesBarily  liable  for  the  truth  of  his  assertions  in  the  former  ease,  while 
proc^  of  wilful  falsehood  must  be  given  in  order  to  charge  him  in  the  latter. 
The  mode  of  declaring  adopted  in  Williamson  v.  Allison,  is  however  too 
well  established  to  be  called  in  question ;  and  it  is  well  settled,  both  in 
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EDgUnd  and  this  ooimtrj,  that  as  action  on  tlie  case  may  be  aostained  for 
a  breach  of  warraDty,  without  showing  that  the  defendant  knew  it  to  be 
false  at  the  dme  when  it  was  given  ;  M'Leod  v.  Tatt^  1  ^owatd'a  Miss. 
B. ;  Osgood  T.  Lewii,  2  Harris  k  Gil],  495 ;  Hillman  y.  Wilcox,  80  Mune, 
170 ;  HooM  T.  Fort,  4  Blackford,  298 ;  Tyre  t.  Caneej,  4  Harringtoo, 
428;  Trim  t.  Oochian,  8  Grattan,  442;  Ludter  t.  Ward,  11  Iredell, 
443  ;  Beeman  t.  Back,  3  Vermont,  58 ;  West  t.  Emery,  17  id.  584  ;  Vul 
T.  Strong,  lU  Id.  467;  Bartholomew  v.  Bnahnell,  20  Conn.  271. 

It  was  held  in  Beeman  t.  Buck,  Vul  t.  Strong,  and  Weat  t.  Emery, 
that  when  the  deolaration  on  a  warranty  is  in  case,  with  an  allegation  that 
it  was  mado  irandulently,  it  may  be  supported  either  by  proving  the  war- 
ranty, wi^ont  proof  of  the  fhtnd,  or  by  proving  wilful  misrepresentation, 
without  proof  of  the  warranty.  It  was  however  admitted  in  West  v.  Emery, 
that  while  there  might  be  a  recovery  under  the  same  declaration,  on  evi- 
dence either  of  a  breach  of  contract  apart  from  actual  &and,  or  of  frand  Kpat 
from  breach  of  contract,  the  two  causes  of  action  were  substantially  different, 
and  that  although  the  plaintiff  might  prove  a  qualified  representation  of 
Bonndness,  under  an  allegation  of  an  unqualified  warranty,  if  the  object 
were  to  show  fnind,  be  could  not  do  to,  if  he  relied  merely  on  a  breach  of 
warranty  and  not  on  firaad.  And  in  Bartholomew  v.  Bnshnell,  20  'Conn. 
271,  it  was  decided,  that  if  the  plaintiff  declared  in  tort  on  a  warranty, 
which  he  &iled  to  prove,  he  oould  not  make  out  his  case  by  evidence  of 
wilful  misrepresentations,  not  amonntiiig  to  a  warranty.  All  difficulty  on 
this  point  may  be  avoided,  by  joining  a  eount  for  vrilf^l  misrepresentation, 
with  a  count  alleging  a  fraudulent  warranty;  but  the  difference  of  opini(ni 
existing  between  the  oourts  of  Vermont  and  Connectiont,  iUnstrates  the 
essential  inoongmity  of  the  form  of  action  sanctioned  in  Williamson  t. 
Allison,  with  the  modem  doctrine  of  pleading. 

Whatever  may  be  thought  of  the  theoretical  aonndnesa,  of  allowing  an 
action  of  tort  to  be  sustained  by  evidence  of  a  mere  brrach  of  contract, 
without  proof  of  actual  falsehood  or  fraud,  its  practical  advantage  is  ua- 
qnestionably  great  When  the  plaintiff  declares  on  a  warranty  in  assumpsit, 
be  cannot  introduce  a  connt  in  tort,  without  a  misjoinder  of  aotions,  nor 
recover  on  proof  of  misrepresentation,  however  gross,  unless  it  amounts  to 
a  warranty.  And  as  it  is  often  impossible  to  determine  beforehand,  what 
view  the  court  and  jury  will  take  of  the  evidence,  and  whether  tbey  will 
regard  it  as  proving  a  warrant,  and  not  frand,  or  fraudolent  misrepresen- 
tation, and  not  warranty,  the  plaintiff  may  be  unexpectedly  defeated,  even 
when  the  merits  are  in  bis  favor,  unless  he  resort  to  the  expedient  of  framing 
the  whole  declaration  in  case,  and  alleging  falsehood  in  one  oonnt,  and  a 
breach  of  warranty  in  another.  In  this  way  all  technical  difficulties  may 
be  obviated,  and  a  recovery  had  according  to  the  substantial  jnstioe  of  ths 
case,  as  finally  disclosed  at  the  trial. 

Where  the  vendor  offers  to  warrant  at  die  commencement  of  a  treaty  of 
sale,  bis  offer  will  be  inoorporated  with  the  eonclusion  of  the  oontraot, 
although  not  effected  until  some  days  afterwards ;  Wilmot  t.  Hnrd,  11 
Wend.  586;  Falconer  v.  Bmith,  6  Harris,  180.  If,  however,  the  contact 
be  finally  consammated  by  a  writing,  in  which  the  previous  parol  warranty 
does  not  appear,  all  that  is  exclnded  from  the  writing,  will  be  presumed  to 
have  been  excluded  from  the  minds  and  aaaent  of  the  parties,  at  the  time 
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when  U  was  written;  and  the  ordiiury  rnle  that  parol  evidence  cannot  be 
g^reo  to  modify  a  written  oontraot,  will  preclude  the  vendee  from  relying  on 
the  warranty;  Van  Ostrand  v.  Reed,  1  Wend.  424,  482;  Mamford  v. 
M'PhenoD,  1  Johnson,  417 ;  Reed  v.  Wood,  9  Vermont,  288 ;  Dean  v. 
Mason,  4  Conn.  432;  Bush  v.  Bradford,  15  Alabama,  317;  Cain  v.  Old, 
2  B.  &  G.  627;  JUmb  v.  CraftB,  12  Metcalf,  S58.  And  when  the  phintiffii 
in  a  enit  for  the  price  of  goods  sold  to  an  agent,  proved  an  authority  from 
the  principal  to  make  the  porchaae,  if  warranted,  and  then  gave  in  evidence 
a  written  memorandnm  of  the  sale  signed  by  the  agent,  in  which  nothing 
was  said  about  warranty,  it  was  held  that  they  could  not  recover  by  proving 
that  the  goods  had  been  warranted  verbally;  Peltier  v.  Collin?,  'd  Wend. 
459.  The  court  were  of  opinion,  that  if  the  parol  warranty  did  not  form 
part  of  the  contract,  it  was  void,  as  not  pursuing  the  authority ;  and  if  it 
did,  that  the  whole  contract  was  avoided  by  the  Statute  of  Frauds,  because 
one  of  its  material  points  was  not  expressed  in  writing.  In  order,  however, 
to  bring  the  role  that  a  written  ooutract  cannot  be  varied  by  parol  evidence 
into  operation,  it  must  appear  that  the  parties  intended  to  reduce  the  con- 
tract to  writing,  and  the  mere  faot  of  giving  a  receipt  for  the  purchase 
money,  or  signing  a  written  memorandnm  of  what  is  sold,  will  not  exclude 
proof  of  a  verbal  warranty  at  the  time  of  the  sale ;  Allen  v.  Peck,  4  M.  & 
\,'.  140 ;  Eerson  r.  Henderson,  1  Foster,  224. 

It  can  hardly  be  necessary  to  state,  that  a  misrepresentation  or  warranty,  ^ 
made  or  given,  subsequently  to  the  conclusion  of  a  oontraot  of  sale,  without 
some  new  matter  between  the  parties,  cannot  support  either  an  action  of  ' 
deceit  or  warranty ;  in  the  one  case,  from  the  absence  of  consideration  to  / 
the  vendor,  in  the  other  of  injury  to  the  vendee;  Year  book,  5  Henry  7,  , 
7 ;  Boscorla  v.  Thomas,  8  Q.  B.  1^84 ;  Hogins  v.  Flyrapton,  11  Pick.  97.  ^ 
The  same  point  was  decided  in  Blosa  t.  Kitridge,  6  Vermont,  23,  where  it  , 
wss  held,  thst  if  the  defect  appear  on  the  face  of  the  declaration,  it  vilt 
not  be  cured  by  a  verdict.     2  American  Leading  Cases,  121,  127,  B  ed. 

Although  what  has  passed  in  parol,  cannot  be  incorporated  into  a  written 
contract,  yet,  as  already  stated,  fraudulent  parol  repreaentations  preceding 
or  accompanying  such  a  contract,  and  on  the  foith  of  which  it  was  entered 
into  by  the  vendee,  will  be  a  sufficient  ground  either  for  an  action  of  deceit, 
or  for  avoiding  the  sale  altogether  on  the  score  of  fraud;  Mamford  v. 
ii'Pherson,  1  Johnson,  418 ;  Wilson  v.  Marsh,  lb.  504 ;  Cuszins  v.  Whit- 
aker,  5  Stewart  &  Porter,  822. 

It  was  determined  in  the  case  of  Nelson  v.  Cowing,  6  Hill,  836,  that  an 
^nt,  whether  general  or  special,  with  authority  to  sell,  is  presumed, 
unless  the  contrary  be  made  to  appear,  to  have  authority  to  warrant.  And 
tl  would  seem  equally  well  settled,  that  a  principal  is  answerable  for  the 
false  representations  made  by  his  agent,  although  without  his  authority ; 
Crump  r.  The  U.  S.  Mming  Co.  7  Orattau,  852.  But  it  is  more  diffi- 
cult to  determine,  whether  the  purchaser  is  entitled  to  relief  when  ho  has 
been  misled  by  the  ignorance  of  the  agent,  and  his  failure  to  obtain  proper 
information  from  the  principal,  without  fraud  or  falsehood  on  the  part 
either  of  principal  or  agent.  Under  these  circumstancea  the  principal  cer- 
tainly ought  not  to  be  visited  with  the  consequences  of  an  actual  tort,  but 
it  would  seem  that  he  should  be  compelled  to  elect  between  abandoning 
the  cootiact,  and  taking  it  with  all  the  responsibility  which  he  would  have 
Vol.  I.— 18 

L-.,.„i,.,-^  „*^lUOJ^IL' 


274  SXITH^S  LEADING  CiSES. 

iacnrred,  bad  tlie  Btotement  by  the  agent  boen  made  by  himaelF;  Veatie 
V.  Williams,  8  Howard,  131, 157.  It  waa  said  in  Kennedy  v.  Oreen,  8 
M.  &  K.  6&9,  that  a  principal  cannot  keep  himself  igncrant  of  what  his 
agent  knew,  and  then  profit  by  that  knowledge ;  and  it  may  be  sud  with 
at  least  equal  troth,  that  he  should  not  keep  the  agent  ignorant  of  what 
he  himself  knows,  and  then  profit  by  an  advantage  gained  through  the 
means  of  that  ignorance.  The  rales  of  equity  make  notice  to  the  agent 
notice  to  the  principal,  and  there  would  seem  to  be  the  same  reason  for 
treating  the  knowledge  of  the  principal  as  the  knowledge  of  the  agent.  And 
there  o»n  be  little  doubt,  that  relief  will  be  afi'arded  in  such  eases  in 
equity,  even  if  denied  tiom  necessity  at  law.  The  question  arose  in  Corn- 
foot  T.  f  owke,  6  M,  &  W.  S5S,  where  the  statements  made  by  the  agent, 
were  proved  to  be  inoonsistent,  with  the  facts  as  known  to  the  principal, 
but  there  was  no  evidenoe  that  he  was  aware  of  their  being  made,  or  that 
the  agent  knew  them  to  be  false.  It  was  held  by  the  majority  of  the 
conrt,  ABiNaER,  G.  B.,  dissenting,  that  as  no  positive  feleehood  or  fraud 
was  made  out^  the  contract  was  not  vitiated,  and  the  plaintiff  was  entitled 
to  recover  in  the  suit  which  he  had  brought  upon  it.  In  the  snbsequent 
case  of  Fuller  t.  Wilson,  S  Q.  B.  58,  which  was  an  action  of  deceit  agdnst 
the  principal,  for  statements  made  by  the  agent,  which  though  untrue  in 
point  of  fact,  were  not  known  to  be  so  by  the  latter ;  the  opinion  of  the 
court  as  delivered  by  Lord  Dcnman,  auetained  the  ground  taken  by  Lord 
Abioger  in  Comfoot  v.  Fowke,  that  there  was  some  moral  wrong  on  the 
part  of  the  principal,  in  concealing  a  materia!  &ct,  and  on  that  of  the  agent 
in  making  a  statement  which  he  did  not  know  to  be  positively  true.  But 
this  determination  was  reversed  on  error  by  the  Exchequer  Chamber;  Wil- 
son V.  Fuller,  3  Q.  B.  68.  In  this  case,  however,  the  court  rested  their 
decision  in  grest  measure  on  the  ground,  that  the  principal  was  not  proved 
to  have  withheld  anything  from  the  agent,  or  to  have  known  anything 
which  was  not  communicated  to  him,  and  seem  to  have  thought  that  had 
this  been  otherwise,  it  would  have  been  sufficient  to  justify  a  rescission  of 
the  contract,  if  not  to  sustain  an  action  of  tort.  It  would,  however,  seem 
evident,  that  no  representation  which  is  believed  to  be  true  by  the  person 
who  makes  it,  can  give  rise  to  a  liability  in  tort,  either  on  his  own  port,  or  on 
that  of  others  who  are  equally  innocent  with  himself,  although  justice  may 
require,  that  a  contract  based  upon  a  misconception,  originating  under  such 
circumstances,  should  be  resduded,  and  the  parties  on  either  side,  restored 
as  far  as  possible  to  their  original  poution.  The  law  was  so  held  by  the 
Exchequer  Chamber  in  Collins  v.  Evens,  5  Q.  B.  820,  reversing  the  deci- 
sion of  the  Queen's  Bench,  Evans  v.  Collins,  lb.  804,  on  the  ground  that 
no  action  can  be  sustained,  for  the  injury  resulting  from  a  statement,  which 
is  boQCBtly  mode,  although  untrue  in  fact,  and  that  a  party  who  seeks  to 
protect  himself,  or  to  charge  another,  on  the  ground  of  misstatements 
mode  in  the  course  of  a  transaction,  must  show  that  they  were  known  to 
be  untrue  by  the  person  who  mode  them ;  in  other  words,  that  there  was 
actual  falsehood,  as  opposed  to  mere  mistske,  or  mlarepresentatlcn.  This 
deusion  is  fully  sustained  by  the  suthorities;  Moens  t.  Heyworth,  10 
M.  &  W.  147;  Taylor  v.  Ashton,  11  Id.  401;  Ormrod  v.  Hath,  14  Id. 
eSl ;  Russell  v.  Clark's  ex'orB,  7  Cranch,  69 ;  Young  v.  Covell,  8  John- 
son, 28 ;  Tiyon  v.  Whitmarsh,  1  Hetcalf,  1 ;  Smith  v.  Babcock,  2  W.  & 
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M.  246 ;  Lord  t.  Ooddard,  13  Howard,  211,  and  seems  to  be  a  necessary 
coasequence  of  the  general  rule,  that  where  the  plaintiff  has  not  sufficient 
natter  to  EOBtain  an  action  on  contract,  he  cannot  recover  by  turning 
it  into  B  proceeding  in  tort,  unless  he  can  show  some  actual  wrong  on  the 
part  of  the  defendant ;  Eawliugs  v.  Bell,  1  C.  B.  951.     Poat  toI.  2. 

The  question  of  the  good  faith  of  the  defendant,  is  however,  one  of  evi- 
dence for  the  jury,  under  the  direction  of  the  court;  and  he  will  not 
only  be  liable,  as  in  Hazard  v.  Irwin,  for  the  &lse  assertion  of  a  knowledge 
which  he  does  not  possesH,  but  where  his  representations,  altboogb  true 
in  themselves,  are  so  worded  as  to  give  the  idea,  that  they  convey  the  whole 
truth,  while  a  material  &ct  is  kept  baok  with  a  view  to  deceive,  and  with 
the  effect  of  creating  a  false  impression.  Allen  v.  Addington,?  Wend.  10; 
11  Id.  375 ;  Kidney  v.  Stoddard,  7  Metcalf,  252 ;  Lobdell  v.  Baker,  1  Id. 
198 ;  3  Id.  469.  It  would  seem,  moreover,  that  a  vendor  may  be  made 
A&swerable  for  gross  neglect  in  his  dealings  with  the  vendee,  as  well  as  in 
ftoy  of  the  other  relations  of  life ;  but  in  order  to  recover  on  this  ground, 
the  declaration  must  be  ho  framed,  as  to  show  that  the  gist  of  the  action  is 
for  negligence,  and  not  for  deceit. 

The  vendee  may  recover  damages  on  a  warranty,  for  a  defect,  of  which 
he  was  ignorant  at  the  time  of  the  purchase,  even  when  it  was  made 
with  fall  opportunity  for  examination,  or  where  the  goods  have  been 
retuned,  and  their  price  paid  in  full,  after  the  defect  was  discovered ; 
Adams  v.  R<^ts,  9  Watts,  123;  Boonoan  v.  Johnson,  12  Wend.  5C6; 
Cookv.  Mo8ely,13Id.279;  Kellogg  v.  Denslow,  14  Conn.  411;  allhoagh 
these  oircumBtanoes  may  afford  ground  for  an  argument  in  the  one  case, 
that  the  goods  were  not  really  defective,  and  in  the  other,  that  they  were 
Jcnown  to  be  so  when  purobaaed,  and  tbtis  authorize  the  jury  to  find  for  the 
defendant.  And  it  is  now  generally  conceded,  that  instead  of  resorting  to 
an  action  on  the  warranty,  he  may  wait  until  suit  has  been  brought  against 
him  for  the  pnrchaae-money,  and  then  take  advantage  of  the  breach ;  not 
Bd  a  technical  set-off,  hut  as  proof  of  failure  of  consideration,  and  in  mitiga- 
tion of  damages.  McAllister  v.  B«ab,  4  Wend.  489,  8.  C.  in  error,  8 
Wend.  109;  Jadd  v.  Denison,  10  Wend.  613;  Boorman  v.  Johnston,  12 
Wend.  656;  Steigleman  v.  Jeffries,  1  S.  &  R.  478;  Wilmot  v.  Hurd,  11 
Wend.  586;  Street  v.  Blay,  2  B.  &  Ad.  456;  Harrington  v.  Stratton,  22 
Pick.  610;  Allen  v.  Hooker,  25  Vermont,  1S7;  Withers  v.  Green,  9 
Howard,  203 ;  Blondel  v.  Steel,  8  M.  A,  W.  858 ;  Post,  Vol.  2,  83. 

Although  a  contract  of  sale  cannot  be  avoided  for  a  breach  of  warranty, 
unaccompanied  by  fraud,  yet  it  will  not  be  binding,  even  when  there  is 
neither  warranty  or  fraud,  unless  the  goods  delivered  under  it  corresp^d 
with  its  terms.  Under  these  circumstances,  whether  the  purchaser  has 
returned  or  retained  the  goods,  he  is  entitled  to  show  that  they  are  not 
soch  as  he  agreed  to  buy,  either  as  a  oaose  of  action  agunst  the  vendor  for 
foiling  to  fnlSl  hii  contract,  or  as  a  defence  to  an  action  against  himself  for 
the  purchase-money;  Borrekins  v.  Bevan,  3  Bawle,  28;  Hastings  v. 
Lovering,  2  Pick.  215;  Mixer  v.  Coborn,  11  Metcalf,  139;  Osgood  v. 
Lewis,  2  Harris  &  Gill,  496 ;  Kellogg  v.  Benslow,  14  Conn.  411 ;  Wright 
T.  Barnes,  Id.  619;  Howard  v.  Hoey,  28  Wend.  850;  Hart  v.  MiUs,  13 
H.  &  W.  86. 

A  £tilnr«  to  perform  an  executory  contract  on  one  kA«,  may  deprive  it 


276  smith's  leading  cases. 

of  all  obligation  on  the  other,  but  a  warrantjis  easentially  a  collateral  and 
independeat  Etipnlation,  attendant  on  the  agreemeat,  and  surviving  its 
execution ;  Oibson  v.  SUitcdb,  8  Howard,  384.  It  is  accordingly  veil  set- 
tled, that  a  mere  breach  of  varrnntj,  unattended  bj  fraud,  docs  not  entitle 
i'  the  vendee  to  rescind  the  contract  or  return  the  goods.  Ease  v.  John,  10 
Watts,  109 ;  Voorheea  v.  Earl,  2  Hill,  288 ;  Caij  v.  Gmman,  4  Hill,  626 ; 
Thornton  v.  Wynn,  12  Wheaton,  183;  Street  v.  Blay,  2  B.  &  Ad.  456; 
West  v.  Cutting,  19  Vermoat,  536 ;  and  that  his  only  remedy  lies  in  an 
action  for  damages  against  the  Tendor,  or  reconping  them  in  a  suit  brought 
for  the  recovery  of  the  purchase  money. 

In  Maryland,  however,  a  breach  of  warranty  without  fraud  is  held  to 
justify  the  return  of  the  goods;  Hyatt  v.  Boyle,  6  Gill  &  Johnson,  121 ; 
Franklin  v.  Long,  7  id.  407;  Taymon  v.  Mitchell,  1  Maryland  Ch.  496. 
And  in  the  recent  case  of  Clark  v.  Baker,  5  Metcalf,  452,  the  question  was 
treated  as  etill  open  in  Masaachuaetta ;  but  the  court  avoided  the  point, 
and  rested  their  decision  on  the  ground,  that  if  the  right  did  exist,  the 
vendee  had  not  done  what  was  necessary  to  enable  him  to  enforce  it.  It 
should  be  remembered,  that  in  many  instances  where  the  default  of  the 
vendor  is  treated  as  a  mere  breach  of  warranty,  it  really  goes  further,  and 
affects  the  substance  of  the  contract ;  and  when  this  is  the  case,  the  vendee 
is  no  donbt  entitled  to  return  the  goods,  on  the  ground  of  their  failure  to 
satisfy  the  stipulations  of  the  agreement,  into  which  he  has  entered. 

It  is  also  thoroughly  well  settled,  that  when  there  have  been  fraudulent 
acts  or  represeDtations  on  the  part  of  tbe  vendor,  in  a  point  material  to  the 
contract,  the  vendee  is  entitled  to  avoid  tbe  sale  ab  initio,  and  may  eitherrely 
'     on  the  fraud  as  a  defence  to  a  suit  for  tbe  purchase-money;  Price  v.  Lewis,  5 
Harris,  611,  or  make  it  the  ground  of  an  action  on  the  case,  in  which  he  may 
f       recover  back  the  price  of  the  goods  if  paid,  and  oompensation  for  any  special 
injury  which  has  resulted  from  the  deceit;  Vourhecs  v.  Earl,  2  Hill,  288  ; 
Kase  V.  John,  10  Watts,  109;  Burton  v.  Stewart,  3  Wend.  238;  Hazard 
';       V.  Irwin,  18  Pick.  99 ;  Thayer  v.  Tamer,  8  Metoalf,  550.     And  it  has 
i     been  held  in  MasBachusetts,  that  tbe  contract  may  be  avoided  for  the 
fraudulent  representations  of  the  vendor,  even  when  under  seal;  Hoiard  v. 
Irwin,  18  Pick.  102.     This  decision  seems  to  be  a  departure  from  the 
common  law,  which  refused  to  allow  a  sealed  instrument  to  be  invalidated 
for  fraud,  relating  merely  to  the  consideration,  and  not  immediately  affect- 
ing its  execation,  but  it  is  fiilly  sustained  by  tiie  principles  of  equity,  and 
would  now  probably  be  followed  by  most,  if  not  all  the  courts  of  this 
country.     Note  to  Collins  v.  Blantera,  post. 

^owever  this  may  be,  there  is  no  doubt  that  contracts  vitiated  by  fraud, 
are  regarded  by  the  law  as  voidable,  and  not  void.     For  as  the  end  in  view 
is  the  protection  of  the  injured  party,  it  is  best  attained  by  giving  bim  an 
election  to  annul  or  enforce  the  sole,  as  tbe  peculiar  circumstances  of  the 
.   case  may  require.     He  cannot,  however,  play  fast  and  loose  with  tbe 
/   vendor,  even  under  these  circumstanoes,  and  will  he  obUged  to  pay  for  the 
/    goods,  If  he  elect  to  retain  them.     But  although  when  the  vendee  has  once 
elected  to  affirm  the  contract,  he  cannot  afterwards  set  it  aside,  it  is  some- 
times difficult  to  determine  whether  this  election  has  actuaily  been  made. 
There  can,  however,  he  little  donht,  that  If  he  keep  and  use  the  goods 
after  tbe  fraud  is  discovered,  he  will  thereby  make  them  hu  own,  and  can- 
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not  subseqneDtly  throw  tbem  on  the  hands  of  the  vendor,  althoagh  still 
entitled  to  give  the  fraud  in  evidence  as  proof  of  failure  of  consideration, 
in  any  snit  brought  for  the  purchage-mooey,  or  to  moke  it  a  distinct  and  ' 
independent  gronnd  of  recovery.  Burton  v.  Stewart,  3  Wend.  238; 
Wheaton  y.  Baker,  14  Barhour,  394 ;  BeecLcr  v.  Vroom,  13  Johns.  302 ; 
Com.  T.  Henderson,  5  Maiw.  832;  Hazard  v.  Irwin,  18  Pick.  102;  Borfe- 
kittsv.  Sevan,  3  Rawle,  44;  Voorhees  v.  Earl,  2  Hill,  288;  Harrington 
T.  Stratton,  22  Pick.  510.  The  right  of  reecisBion  is  one  eummi  jntis, 
which  must  be  used  with  diligence  and  good  faitb,  and  will  be  defeated  by 
any  nnreasonable  delay  on  the  part  of  the  purchaser,  resulting  in  such  a 
change  in  the  value  of  the  goods  or  the  situation  of  the  parties,  as  would 
render  its  exercise  unjust  and  inequitable;  Bucheuau  v.  Homey,  12  Illi- 
nois, 336. 

The  question  whether  the  right  to  sue  for  the  fraud  will  be  lost 
by  accepting  or  retaining  the  goods  after  it  is  discovered,  nnderwent  a 
repeated  and  thorough  examination  in  a  recent  case  in  New  York,  in  which 
it  was  decided  by  the  Supreme  Court  and  Court  of  Appeals,  that  the 
aBGrmaDce  of  the  contract  renders  it  binding  as  snch,  but  docs  not  destroy 
the  right  to  recover  damages  for  the  tort,  as  a  distinct  and  independent 
cause  of  action ;  Whitney  v.  Allaire,  1  Hilt,  484 ;  4  Denio,  551 ;  1  Com- 
etock,  305.  And  it  is  obviously  just,  that  the  vendee  should  be  able  to 
insist  on  the  performance  of  a  contract,  which  may  be  essential  to  bis  iater- 
eits,  without  waiving  bis  right  to  compensation,  to  the  full  extent  to  which 
he  has  been  led  to  make  a  worse  bargain,  by  the  misrepresentations  of  the 
vendor. 

It  is,  notwithstanding,  somewhat  difGcnlt  to  determine,  whether  the  ac- 
oeptance  of  goods  which  do  not  correspond  with  the  terms  of  the  contract, 
is  to  be  regarded  as  evidence  of  a  new  implied  contract  to  pay  what  they 
are  worth,  or  as  a  waiver  of  a  further  or  more  exact  performance,  and  an 
assent  to  receive  what  has  been  actually  sent,  instead  of  what  was  stipulated 
for  in  the  first  instance.  Each  of  these  views  is  attended  with  oppouto 
jDcODvenicnces.  The  one  compels  the  buyer,  to  elect  between  relinquishing 
his  claim  to  the  whole  of  the  goods,  and  keeping  those  portions  which  are 
unfit  for  the  purpose  for  which  he  bought  them.  The  latter  enables  him  to 
select  any  portion  be  may  think  fit,  and  return  the  rest,  contrary  to  the 
ioientionof  the  seller,  who  means  him  to  keep  all  or  none.  The  former  view 
would  seem  to  be  the  more  lo^eally  correct,  and  is  sustained  by  the  case  of 
Wella  V.  Hopkins,  5  M.  &  W.  7,  and  the  language  held  in  Mondel  t. 
Steel,  8  id.  858,  where  it  was  said,  that  the  acceptance  or  non-return  of 
goods  delivered  under  a  sale  by  sample  or  other  executory  contract,  with 
which  Uiey  fail  to  correspond,  is  evidence  of  a  new  contract  in  the  nature 
of  a  quantum  valebant.  It  was  held  in  like  manner  in  Hart  v.  Mills,  15 
M .  &  W.  85,  that  the  plaintiff  who  bad  exceeded  the  terms  of  hia  contract 
by  sending  four  dozen  of  wine  instead  of  two,  could  only  recover  for  one 
dozen  which  the  defendant  had  kept  and  used,  because  the  original  contract, 
had  not  been  complied  with,  and  the  new  contract  was  limited  to  what  was 
BCtoally  accepted,  while  in  Freeman  v.  Skinner,  9  Iredell,  82,  the  accep- 
tanoe  of  fifty  fish,  stands  under  a  contract  for  the  purchase  of  a  hundred, 
was  held  not  to  preclude  the  vendee  from  refusing  to  receive  the  residue, 
which  wero  not  made  according  to  the  contract.     But  an  opposite  view  faaa 
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been  taken  in  many  of  the  easea  in  this  country,  and  it  has  been  held  that 
the  acceptance  of  part  of  the  goods  sold  b;  eample,  ot  nnder  any  other 
executory  contract,  will  preclude  the  vendee  from  refusing  to  receive  the 
residue.  Thus  it  has  been  decided,  that  an  entire  contract  of  sale  cannot 
be  apportioned  by  the  vendee,  even  when  tho  defect  extends  only  to  some 
of  the  goods ;  and  that,  if  affirmed  as  to  part,  it  will  be  binding  as  to  the 
whole,  notwithstanding  an  offer  to  retnrn  the  rest;  Voorhees  t.  Earl,  2 
Hill,  288 ;  Shield  v.  Potter,  2  Sanford,  262 ;  Kimball  v.  Cunningham,  4 
Mass.  501.  And  this  rule  holds  good  even  when  a  sale  is  made  of 
a  certain  number  of  parcels,  and  at  a  stipnlsted  price  for  each ;  Voor- 
hoes  T.  Earl.  Thus  in  Clark  v.  Baker,  4  Metcalf,  the  plaintiff  bad  pur- 
chased from  the  defendant  a  large  quantity  of  white  and  yellow  com,  at 
that  time  on  board  a  Teasel  at  the  wharf,  and  paid  for  it  at  a  certain  rate 
per  bushel,  which  differed  with  regard  to  the  two  species  of  com.  Before 
the  actual  delivery  was  completed,  it  was  discovered  that  the  quality  of  tho 
com  did  not  correspond  with  the  terms  of  the  contract,  upon  which  the 
plaintiff  rafnsed  to  receive  any  more,  and  brought  bis  action  to  recover 
back  the  pnrchase-money  paid  for  what  had  been  delivered,  without  offering 
to  return  it.  But  it  was  held  by  the  court,  that  the  mere  circumstance 
that  the  value  of  the  grun  was  estimated  by  the  bushel,  did  not  entitle 
bim  to  accept  part  of  it,  and  reject  the  remainder ;  and  that  as  tho  property 
in  the  whole,  had  passed  under  the  contract,  the  right  to  rescind  had  been 
lost,  by  the  omission  to  return  that  portion  which  had  actually  been  delivered. 

It  is  obvious,  that  whether  the  acceptance  of  part  of  the  goods  sold  at 
one  time,  does  or  does  not  preclude  the  purchaser  from  refusing  tbe  rest, 
it  will  equally  bind  him  to  pay  for  all  that  he  receives <nd  fails  to  rctnin 
within  a  reasonable  time,  for  the  plainest  principles  of  justice  require, 
that  he  who  keeps  the  property  of  another,  should  pay  what  it  is  worth; 
Frankenfield  v.  Freyman,  1  Harris,  56 ;  Dailey  r.  Green,  3  Id.  IIB. 

But  the  question  in  such  cases,  as  in  all  others  of  the  construction  of 
contracts,  is  one  of  intention;  and  the  general  rule  proceeds  upon  a  pre- 
sumption, which  may  be  rebutted  by  particular  circam stances.  Thus,  where 
articles  differing  in  nature  were  sold  at  auction  in  different  parcels,  it  was 
held  that  the  contract  of  sale  was  not  entire,  and  that  the  purchaser  might 
accept  some  of  the  parcels,  without  waiving  bis  right  to  reject  the  rest,  as 
not  agreeing  with  tbo  sample  exhibited  at  the^time  of  the  purchase.  Bar- 
clay V.  Tracy,  5  Watts  &  Sergeant,  45. 

The  right  of  the  vendee  to  ^ve  in  evidence,  as  a  defence  to  an  action  for 
the  purchase  money,  either  tbe  breach  of  a  mere  warranty,  or  a  failure  to 
comply  with  the  terms  of  an  executory  contract,  may  now  be  regarded  as 
established  in  England,  and  in  most  of  the  courts  of  this  country.  In  both 
cases,  however,  it  is  subject  to  some  restrictions;  and  there  is  a  difficulty 
in  the  former,  in  reconciling  it  with  tbe  established  principlea  of  pleading, 
which  does  not  exist  in  the  latter.  Tbe  question  was  examined,  and  the 
distinction  between  the  two  species  of  contracts,  ably  considered  by  the 
Court  of  Exchequer  in  the  recent  case  of  Mondel  v.  Steel,  8  M.  &  W.  858. 
The  plaintiff  there  brought  suit,  on  a  contract  for  building  a  ship  according 
to  a  certain  specification,  and  averred  a  breach  by  a  failure  to  comply  with, 
its  terms,  but  couGned  his  demand  to  the  damages  arising  subsequently  to 
thedelivery,  from  the  delay  and  expenditure  for  ropurs,  rendered  neoessary 
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\yj  tbe  nofitDess  of  the  Tessel,  to  enconnter  Uie  perils  at  the'nsvigation. 
Tbe  defendant  pleaded,  that  before  action  bronght,  he  had  saed  the  plain- 
tiff in  indebilaiu*  eurumptit  for  the  price  of  the  ship,  and  that  the  failure 
to  comply  with  the  contract,  having  been  given  in  evidence  by  the  latter, 
tbe  jury,  under  the  charge  of  the  court,  had  reduced  the  recovery  against 
him,  by  the  amount  of  compensation  and  damages,  to  which  he  was  entitled 
for  Bach  failure.  Under  these  cirotira stances,  it  was  held  upon  a  demurrer 
to  this  plea,  that  in  tbe  case  of  an  executory  contract  for  the  delivery  of 
cbattela,  answering  a  particular  tfeacription,  as  in  the  instance  of  a  sale  by 
sample,  or  an  agreement  to  manufacture  goods  in  a  specified  manner,  there 
can  be  no  recovery  on  the  contract  itself,  unless  it  is  performed  by  deliver- 
ing that  which  tbe  vendor  has  agreed  to  farnisL  This  rule  was  said  to 
hold  good,  even  where  tbe  vendee  accepts  and  retains  the  property  actually 
deUvered,  although  in  that  case,  the  law  will  Imply  a  new  contract,,  and 
regard  the  old  one  merely  as  Aimishing  a  standard  of  value,  fixed  by  the 
agreement  of  the  parties.  And  it  was  held  to  follow  from  this  reasoning, 
that  as  the  contract  in  suit  was  executory,  and  had  not  been  fulfilled,  it  was 
not  strictly  before  the  conrt  in  the  former  action,  in  which  the  only  ques- 
tion was  as  to  the  value  of  the  vessel  actually  delivered  to  the  vendee,  and 
not  B8  to  the  amount  of  damages  which  he  had  sustained,  by  the  failure  of 
the  defendant,  to  deliver  a  vessel  ooTresponding  with  the  stipnladonB  into 
which  he  had  entered,  except  in  so  far  as  the  latter  question  was  identical 
vith  the  former.  It  was  consequently  decided,  that  the  matter  set  forth  in 
the  ptea,  was  not  a  bar  to  the  right  to  recover  for  a  subsequent  loss  arising 
from  the  faulty  construction  of  the  vessel ;  and  the  rule  of  law  was  held  to 
be,  that  when  goads  are  sold  and  delivered  with  a  warranty,  or  work  and 
labor  done,  or  goods  furnished  according  to  a  contract,  the  defendant  can 
not  seUiff  the  amount  of  damages  which  be  has  sustained  by  &  breach  of 
the  contract,  in  answer  to  an  action  for  tbe  price,  but  is  confined  to  show- 
ing how  much  less  tbe  goods  or  work  are  worth  by  reason  of  the  breach  of 
contract^  and  that  a  defence  based  on  this  ground  in  one  action,  is  no  bar 
to  a  recovery  in  another,  for  any  subsequent  and  conseqnendal  injury,  result* 
lag  from  the  failure  in  the  performaoce  of  the  contract. 

So  far  as  this  decision  is  law  in  this  country,  it  restricts  the  right  to 
rely  on  the  defective  quality  of  the  goods,  furnished  under  a  contract  of 
■ale,  whether  executory  or  executed,  to  tbe  resulting  diminution  of  mar- 
ketable vmlne.  But,  even  if  the  general  principle  thus  asserted  be  correct, 
it  may  be  doubted  whether  it  was  correctly  applied.  The  distinction  taken 
by  the  court,  was  between  actual  deficiency  in  value,  and  mere  consequential 
injury,  and  the  necessity  for  repairing  the  vessel  at  an  earlier  period  thau 
would  have  been  necessary,  if  she  bad  been  properly  constructed,  which 
eonstitntad  the  gravamen  of  the  declaration,  waa  held  to  fall  under  the 
latter  category,  and  not  under  the  former.  But  tbe  inability  of  a  vessel, 
bnilt  in  an  inferior  manner,  to  go  to  sea  without  meeting  with  injuries,  and 
requiring  repairs,  is  precisely  one  of  the  things  which  make  her  less  valu- 
able, than  if  more  care  had  been  employed  in  her  construction,  and  the 
coutingeney  of  loss  from  this  cause,  should,  therefore,  be  taken  into  account 
by  the  jnry,  when  an  action  brought  by  the  builder,  is  resisted  on  the 
ground  of  the  nou-folGIment  of  his  contract.  It  is,  therefore,  difficult  to  see 
how  that  wbich  ia  the  necessary  result  of  a  faulty  mode  of  construction,  and 
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vhicli  neoosaarily  enters  into  any  defence  founded  npon  it,  nn  be  subse- 
qucntlj  broaght  forwatd  u  an  independent  cause  of  action.  Tiiis,  it  would 
seem,  can  only  arise,  where  a  eubsequent  injury  is  sustaiaed,  which,  although 
occasioned  by  the  breach  of  the  contract,  in  not  one  of  its  neceasary  or  pro- 
bable oonaequencea.  Thus,  it  is  obvious,  that  the  injury  occaaioned  by  the 
breakingof  the  rope  in  Brown  T.  Edgiogton,  (supra,  218)  could  not  have  been 
taken  into  consideration,  in  any  suit  brought  against  the  vendee  for  its  price, 
and  consequently  that  the  judgment  in  such  a  suit,  would  not  have  been 
a  bar  to  a  subsequent  action  for  the  damages,  sustained  by  the  loss  of  the 
wine. 

The  priociples  laid  down  in  Mondel  t.  Steel,  as  supporting  the  right  of 
a  purchaser,  under  an  executory  contract,  wbioh  has  not  been  fnlfiUod,  to 
set  up  the  conseqaent  deficiency  in  value,  as  a  defence  to  an  action  by  the 
vendor,  apply  fully  in  the  case  of  an  executed  contract,  which  has  been  ren- 
dered inoperative,  by  the  fraud  of  the  party  who  seeks  to  enforce  it.  It 
was,  however,  admitted  by  the  court,  that  these  principles  are  of  more  diffi- 
cult  application,  in  the  case  of  a  mere  breach  of  warranty.  That  is  regarded 
by  the  law  as  an  executory  undertaking,  the  performance  of  which  is  not  a 
condition  precedent,  and  need  not  be  proved  or  averred  even  in  a  declaraUon 
in  special  assumpsit,  npon  the  contract  itself.  Not  does  it  enter  into  the 
essence  of  the  undertaking,  or  attach  itself  to  the  nature  of  that  which  the 
vendor  has  stipulated  to  sell,  and  thus  the  breach  does  not  give  the  pur- 
chaser, a  right  to  treat  the  contract  as  unperformed  and  return  the  goodf. 
It  follows  that  whether  he  is  sued  in  general  or  special  aesumpit,  bis  liv 
bility  accrues  under  the  original  contract^  in  the  latter  case,  on  the  ground 
that  the  nndertaking  of  the  pluntiff  has  been  performed  as  far  as  is  neces- 
sary to  give  a  right  of  suit,  in  the  former  on  the  well  recognised  principle, 
that  indebitatus  assumpsit  may  be  maintained  on  a  specific  contract,  which 
has  beeu  so  fur  fulfilled,  that,  if  specially  declared  on,  it  would  show  a  right 
to  the  receipt  of  money.  The  breaoh  of  warranty,  onght,  therefore,  under 
these  circumstances,  to  come  nnder  the  mlo  which  governs  the  oonstmction 
of  other  independent  stipulations,  and  not  be  admissible  in  evidence,  for 
the  purpose  either  of  diminishing  or  defeating  a  recovery. 

It  was  accordingly  well  settled  at  common  law,  that  a  breach  of  war- 
ranty gave  a  right  to  bring  a  cross  action,  but  could  not  constitute  a 
defence,  either  by  way  of  set-off,  or  in  mitigation  of  damages  to  a  suit 
brought  on  the  original  contract.  The  rule  was  the  same,  even  where  the 
action  was  laid  in  indebitatus  assumpsit,  for  there  the  implied  promise, 
follows  the  liability  imposed  by  the  express  promise,  on  which  it  is  based. 
This  rule  was  adopted  in  Thornton  v.  Wynn,  12  Wheaton,  183,  and  said 
to  apply  in  every  cose  of  a  partial  failure  of  consideration,  whether  arising 
out  of  fraud  or  warranty,  although  necessarily  inapplicable,  when  an  exe- 
cuted ooQtract  boa  been  avoided  by  tho  return  of  the  property  sold,  or  when 
an  executory  contract  has  not  been  fulfilled.  The  same  doctrine  was  held  in 
Fulsifer  v.  Hotchkise,  12  Conn.  234;  and  Bain  v.  Wilson,  1  J.  J.  Marsh, 
202.  But  the  course  of  decision  at  the  present  day,  in  this  country  and  in 
England,  tends  in  the  opposite  direction,  towards  the  position  taken  in 
Mondel  v.  Steel,  that  a  partial  failure  of  oonaideration  may  be  given  in 
evidence  in  mitigation  of  damages,  even  when  the  original  contract  ramainB 
in  full  force,  and  the  suit  is  expressly  or  impliedly  founded  upon  it;  Par- 
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son  T.  Sexton,  4  C-  B.  899 ;  Beecker  t.  Trooman,  IS  JoIidbod,  S02  i 
Spalding  v.  Vanderoook,  2  Wend.  431;  Bnrton  v.  Stewart,  3  Id.  236; 
M'AUister  t.  Reab,  4  Id.  483;  8  Id.  109;  Harrington  v,  Strattan,22 
Pick.  510;  Miller  v.  Smith,  1  Mason,  437;  Pedan  t.  Moore,  1  Stewart  & 
Porter,  71 ;  Falconer  t.  Smith,  6  Harris,  130 ;  and  in  the  recent  case  of 
Withers  v.  Greene,  9  Howard,  203,  the  Supreme  Court  of  the  United 
States  receded  from  the  ground  taken  in  Thornton  v.  Wjnn,  end  held  that 
a  partial  fiilure  of  conuderation,  growing  out  of  fraud  or  breach  of  war- 
nntj,  may  be  set  np  as  a  defence,  to  a  note  given  for  the  pnce  of  the 
chattel  warranted.  The  same  mle  applies  to  salea  under  an  executory  con- 
tract, or  by  sample,  and  the  buyer  may  set  up  the  deficiency  of  value  result- 
iog  fr^m  the  failare  of  the  properly  sold  to  correspond  with  the  terms  of 
the  contract,  as  a  defence  to  an  action  brought  for  the  price;  Mondel  v. 
Stoell,  8  M.&  W.  8&8 ;  Dailey  v.  Green,  8  Harria,  118.  It  must,  boweTer, 
be  remembered,  that  the  defence  in  such  cases,  rests  solely  on  the  equitable 
ground  of  rednoing  the  right  given  by  the  contract,  in  the  ratio  of  the  fail- 
are  of  the  consideration  on  which  it  is  founded,  and  not  on  that  of  a  tech- 
nical set-off.  A  set-off,  in  the  technical  seuBe  of  the  term,  can  only  arise 
where  the  demand  of  the  plaintiff,  and  the  ooonterdemand  of  the  plaintiff, 
are  certain,  or  snsoeptible  of  being  reduced  to  certainty  by  calculatJon. 
Wilmotv.  Hurd,  11  Wend.  585.  There  can  consequently,  be  no  set-off, 
when  tbe  cause  of  action,  or  the  defence  is  founded  on  a  breach  of  war- 
ranty, and  conaistB  in  a  claim  for  unliquidated  damages.  Hence,  tbo  defel- 
oation  from  the  pltintiff's  demand  muBt  atop  abort,  as  in  Moudel  v.  Steel, 
with  the  failure  of  the  consideration,  and  cannot  extend  to  the  consequential 
damages  sustained  by  the  defendant.  But  thia  rule  is  not  applicable  in 
Pennsylrania,  where  the  jury  are  authorised  to  take  into  view  every  injury, 
which  may  have  been  occasioned  by  any  breach  of  contract  on  the  part  of 
the  plaintiff,  and  even  to  mulct  him  in  any  amount  necessary  to  compensate 
tbe  defendant. 

The  doctrine  that  a  contract  entire  in  itself,  cannot  be  apportioned  on  the 
ground  of  a  partial  failure  of  consideration,  is  still  applied  in  England, 
when  the  question  arises  on  a  bill  or  note  ^ven  for  the  pnrcbase-money, 
although  it  is  no  longer  held  applicable  in  suits  brought  directly  on  the 
contract  itself;  Obbard  v.  Betham,  3Ioody  &  M.  483;  Jonee  v.  Bright,  5 
Biog.  533 ;  Trickey  v.  Lame,  6  M.  &  W.  278.  Tbe  law  is  the  same  in 
some  parts  of  this  country ;  Scudder  v.  Andrews,  2  McLean,  464 ;  Waah- 
bnm  V.  Ficott,  3  Devereuz,  396;  Wise  v.  Keeley,  2  A.  E.  Marshall,  545. 
But  many  of  the  States  have  adopted  the  more  liberal  rule,  that  where  the 
contnust  has  not  been  fully  performed  on  one  side,  it  shall  not  be  enforced 
on  the  other  beyond  the  limits  of  justice;  and  this  whether  the  suit  is 
brought  on  the  contract  itself,  or  on  a  negotiable  security,  of  which  it  forms 
the  consideration;  Spalding  t.  Vandercook,  2  Wend.  481 ;  M'AUister  T. 
Keab,  4  Id.  489 ;  18  Id.  Ill;  Judd  t.  Dennison,  10  Id.  512;  Fayne  t. 
Cutter,  13  Id.  605 ;  Harrington  t.  Stratton,  22  Fick.  51 1 ;  Goodwin  v. 
Morse,  9  Metcalf,  278 ;  Farkett  v.  Gregory,  2  Scammon,  44 ;  Smith  t. 
Capers,  8  English,  9 ;  Wheat  r.  Dodson,  7  Id.  699 ;  Pedan  v.  Moore,  1 
Stewart  &  Porter,  71.  In  therecentcaseof  Withers  v.  Greene,  9  Howard, 
226,  the  Snpreme  Court  of  tbe  United  States  were  obviously  dispoEcd  to 
adopt  this  view  of  the  question,  although  they  rested  their  decision  more 
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eapecituly  on  Ute  local  law  of  Alabama  j  and  tbere  can  be  little  doubt  tbat 
it  will  ultimately  prevail  thronghont  this  country,  and  perhaps,  even  in 
England.     Chitty  on  Bills,  89,  note ;  Byles  on  Bills,  99,  6  ed.  note. 

It  ia  proper  to  observe,  that  when  the  contract  of  sale  is  vitiated  by 
wilful  misrepreaentatioa  or  fraud,  and  has  been  actually  avoided,  no 
recovery  can  be  bad  on  a  note  ^ven  for  the  purcbaw-money ;  SiU  v.  Bood, 
15  Johnson,  230 ;  Lewis  v.  Cosgrave,  2  Taunton  2.  When,  however, 
tbe  contract  has  not  been  actually  avoided,  a  failure  of  coDBideration  ariaing 
from  fraud,  stands  on  the  same  footing  as  if  it  arose  from  a  mere  breacb  of 
warranty.  And  it  was  held,  on  this  ground,  in  Patsifer  v.  HotcLkias,  12 
Conn.  2'ii,  that  a  false  representation  as  to  the  value  of  a  patent  rigbc, 
mode  to  induce  the  vendee  to  completo  the  porchaae,  conld  not  be  given  ia 
evidence  in  a  suit  on  a  note  given  for  the  purchase-money,  anless  it  were 
shown,  either  that  the  patent  was  destitute  of  all  value,  or  that  tbe  contract 
had  been  rescinded  by  the  purchaser. 

Failure  of  con»deratjon  could  not  be  giren  in  evidence  at  common  law, 
aa  a  defence  to  a  suit  on  a  specialty,  for,  as  the  existence  of  a  consideration 
was  immaterial,  proof  of  its  &ilure  was  necessarily  irrelevant.  Hence,  a 
breach  of  warranty  could  not  be  set  up  in  bar  of  a  recovery,  on  a  bond  given 
for  the  purchase-money  of  tbe  property  warranted.  Vrooman  v.  Phclpa  2, 
JohnsoD,  17S.  And  tbe  same  rule  applied,  even  when  the  defence  reaUid 
on  fraud,  unless  it  attached  directly  to  the  execution  of  tbe  bond,  instead  of 
consisting  merely  in  a  misrepresentation  of  the  nature  or  value  of  that  for 
which  it  was  given;  Stevens  v.  Judson,  4  Wend.  471.  'Fraud  and  failure 
of  consideration  have,  however,  always  been  held  a  sufficient  defence  t«  a 
contract  under  seal  in  equity,  and  therefore,  in  Pennsylvania,  where  the 
courts  of  law  administer  justice  on  equitable  principles.  And  it  baa  been 
decided  in  Massac hosetts,  that  every  contract  induced  by  fraud,  is  voidable 
without  regard  to  its  form,  and  although  the  fraud  nay  have  related  solely 
to  the  consideration ;  Hazard  v.  Irwin,  18  Pick.  103.  The  strict  common 
law  rule  has  been  abrogated  in  New  York,  by  tbe  revised  statutes,  and  fikilure 
of  consideration  rendered  admissible  in  evidence,  whether  the  contract  in 
snit  be  a  specialty  or  in  parol.    Post  note  to  Collins  v.  Blantern. 

It  was  decided  by  the  Supreme  Gonrt  of  New  York,  in  Carey  t.  Gra- 
man,  4  Hill,  626,  that  when  tbe  vendor  becomes  liable  to  the  vendee  for 
the  defective  quality  of  goods  whicb  he  bassold,  whether  his  liability  arises 
tfarongh  fraud  or  breach  of  contract,  the  true  measure  of  damsges  is  the 
difference  between  goods  corresponding  with  his  representations  or  agree- 
menl,  and  those  which  he  baa  actually  delivered ;  and  it  was  held,  that  the 
amount  of  the  purchase-money,  although  strong,  is  not  conclusive  evidence 
of  such  value.  The  same  rule  was  laid  down  in  Borrekins  v,  Sevan,  8 
Bawle,  44,  and  Cothcrs  t.  Keever,  4  Barr,  168.  In  certain  cases,  however, 
the  right  of  recovery  may  extend  beyond  this,  to  consequential  iujnries 
sustained  by  the  plaintiff  in  consequence  of  the  breach  of  the  contract 

It  need  hardly  be  said,  that  to  give  a  right  to  damages  on  a  warranty,  all 
couditiona  precedent  must  have  been  strictly  fulfilled.  Thus  in  the  case  of 
Hills  V.  Bannister,  S  Cowcn,  31',  where  the  plaintiff  had  warranted  tbat 
a  bell  cast  by  him  would  not  crack  within  a  year,  and  tbat  if  it  did,  be 
would  re-cast  it,  the  court  decided  that  the  defect  contd  not  be  given  ia 
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evidence  ma  a  defence,  to  a  rait  bronght  for  the  price,  withoat  an  aTerment 
of  notice  of  tfae  defect,  and  a  request  to  re-cast. 

In  like  manner,  if  the  aotion  be  in  tort,  the  declaration  must  contain 
the  aTcrmenta  substantially  necessary  to  sustain  the  action ;  and  if  it  does 
not,  the  plaintiff' will  not  be  allowed  to  establish  them  at  trial  b;  proof.  The 
edenter  must  be  averred,  and  if  not  averred,  cannot  be  proved.  The  ezeuii- 
tors  of  Evertson  v.  Miles,  6  Johns.  138;  Stone  v.  Denny,  4  Metcalf,  154; 
Conner  T.  Henderson,  15  Mobs.  820j  Eeed  v.  Ward,  9  Vermont,  288 ; 
Smith  T.  Miller,  2  Bibb,  61G. 

It  would  appear,  notwithstanding,  that  as  an  averment  that  the  represen- 
tations of  the  vendor  were  made  fraadnlently,  and  with  an  intent  to  deceive, 
is  snfficient  in  a  plea  in  bar,  it  must  also  bo  sufficient  in  a  declaration, 
although  without  a  direct  allegation  that  their  falsehood  was  known  at  the 
time  when  they  were  made ;  Allen  v,  Addington,  7  Wend.  9 ;  11  id.  399. 
But  in  whatever  mode  the  fnrad  practised  by  the  defendant,  is  alleged, 
care  must  be  taken  to  show  that  it  has  been  productive  of  actual  injury 
to  the  plaintiff,  by  inducing  him  to  enter  into  the  purchase,  or  take  some 
Other  step,  which  would  otherwise  have  been  avoided.  The  anomaloos 
mode  of  declaring  in  tort  on  a  mere  breach  of  warranty,  which  waa  sanc- 
tioned in  Williamson  v.  Allison,  {snpra,  271,)  is,  of  course,  an  exception  to 
this  mle,  for  there  the  action  is  so  far  founded  in  contract,  that  the  jadg- 
ment  will  be  a  bar  to  a  new  suit  in  assumpsit  on  the  warranty,  though  not 
to  one  laid  in  tort  for  actual  fraud ;  The  Salem  India  Rubber  Co.  t.  Adams, 
28  Pick.  266. 
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TEINITT.— 2  ANN^.(a) 
[REPORTED,  LORD  EATMOND,  BOB-f] 


In  an  action  upon  the  case,  the  plaintiff  declared,  quod  cum  Bernard  the 
defendant,  the  lOtL  of  November,  18  Will.  3,  &c.,  auumpgisMt,  icdvo  et 
tecare  elevare,  Anglice  to  take  up  several  hogsheads  of  brandy  then  in  a 
certain  cellar  in  D.  et  lalva  et  tecure  depotiere,  Anglice  to  lay  them  down 
again  in  a  certain  other  cellar  in  Waler-lane — the  said  defendant  and  his 
servants  and  agents,  lam  negligenter  et  improvide,  put  them  down  again 
into  the  said  other  cellar,  quod  per  defectum  curm  ipsitu  the  defendant,  his 

(a)  S.  C.  Com.  18S.  8alk.  2a.  8  Salk.  11.  .Holt,I3.  Eab7,  Salk.  TS6.  Ba;n. 
vol.  3,  p,  240. 

t  [Thire  is  a  report  of  this  ease,  tot  verb.,  ia  the  Hargrave  HSS.,  Ko.  60,  and 
182,  therein  said  "  to  be  tnnsoribed  fhtm  the  M3.  Eeporla  of  Hebert  Jacob,  Esq.,  ol 
the  [ddbt  Temple,  urittcD  with  his  own  hand." 

(i)  ride  Jones  on  Bailments,  60. 
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Bervanta  and  agcatH,  one  of  tbc  casks  was  staved,  and  a  great  qnaatitj  of 
brandy,  viz.,  so  maay  gallons  of  bran dj  iras  spilt.  After  not  gnlhy  pleaded, 
and  a  verdict  for  the  plsin^ff,  there  naa  a  motion  in  arrest  of  judgment, 
for  that  it  was  not  alleged  in  the  declaration  that  the  defendant  was  a  com- 
mon porter,  nor  averred  that  he  had  anything  for  his  pains.  And  the  case 
being  thought  to  be  a  case  of  great  consequence,  it  was  this  day  argued 
teriatint  by  the  whole  courL 

Gould,  J.  I  think  this  a  good  declaration.  The  objection  that  hasbeea 
made  is,  becaose  there  is  not  any  consideration  laid.  But  I  think  it  is  good 
either  way ;  and  that  any  man  that  undertakes  to  carry  goods,  is  liable  to 
an  action,  be  he  a  common  carrier,  or  whatever  he  is,  if  through  bis  neglect 
they  are  lost,  or  come  to  any  damage;  and  if  a  prxmium  be  laid  to  be 
r*QQ-|  P^^^i  ^^^Q  i^  ^^  without  question  so.  The  reason  of  the  action  is 
L  -I  the  partienlor  'trust  repowd  in  the  defendant,  to  which  he  has  con- 
curred by  his  assumption,  aud  in  the  executing  which  he  has  miscarried  hy 
hia  neglect.  But  if  a  man  undertakes  to  build  a  house,  withont  any  thing 
to  be  had  for  his  pains,  an  action  will  not  lie  for  n  on -performance,  because 
it  is  nudum  pacium.  So  is  the  3  Hen.  6,  36.  So  if  goods  are  deposited 
with  a  friend,  and  are  stolen  from  him,  no  action  will  lie ;  29  Ass.  28.  But 
there  will  be  a  difference  iu  that  case  upon  the  evidence,  how  the  matter 
appears  :  if  they  were  stolen  by  reason  of  a  gross  neglect  in  the  bailee,  the 
trust  will  not  save  him  from  an  action;  otherwise,  if  there  be  no  gross 
neglect.  So  is  Ooct.  et  Stud.  129,  upon  that  difference.  The  same  differ- 
ence is,  where  ho  comes  to  goods  by  finding.  Doct.  et  Stud,  uti  gupra. 
Ow.  141.  But  if  a  man  takes  upon  him  expressly  to  do  such  a  fitct  safely 
and  securely,  if  the  thing  comes  to  any  damage  by  his  miscarriage,  an 
action  will  lie  ag^nst  him.  If  it  he  only  a  general  bailment,  the  bailee  will 
not  be  chargeable,  without  a  gross  neglect.  So  is  Keilw.  160,  2  Hen.  7, 
11.  21  Ass.  41.  1  R.  10.  Bro.  Action  eur  le  case,  78.  Southcote's  ease  is 
ft  hard  case  indeed,  to  oblige  all  men  that  take  goods  to  keep,  to  a  special 
acceptance,  that  they  will  keep  them  as  safe  as  they  would  do  their  own, 
which  is  a  thing  no  man  living  that  is  not  a  lawyer  could  think  of;  and 
indeed  it  appears  by  the  report  of  that  case  in  Cro.  Eliz.  815,  that  it  was 
adjudged  by  two  judges  only,  viz.,  Gawdy  and  Clench.  But  in  1  Vent.  121, 
there  is  a  breach  assigned  upon  a  bond  coaditioacd  to  give  a  true  account, 
that  the  defendant  had  not  accounted  for  30^. ;  the  defendant  showed  that 
he  locked  the  money  up  in  his  master's  warehouse,  and  it  was  stolen  from 
thence,  and  that  was  hold  to  bo  a  good  account.  But  when  a  man  under- 
takes specially  to  do  such  a  thing,  it  is  not  hard  to  charge  him  for  his 
neglect,  because  he  has  the  goods  committed  to  his  custody  upon  those 
terms, 

Poicffi.,  J,,  agreed  upon  the  neglect. 

Poicell,  J.  The  doubt  is,  becouse  it  is  not  mentioned  in  the  declaration 
that  the  defendant  had  any  thing  for  his  pains,  nor  that  he  was  a  common 
porter,  which  of  itself  imports  a  hire  and  that  he  is  to  be  paid  for  his  pains. ' 
So  that  the  question  is,  whether  an  action  will  lie  against  a  man  for  doing 
-,Q,.  the  office  of  a  friend,  when  there  is  not  any  particular  *negleot 
^  -I  shown  F  And  Fhold,  an  action  will  lie,  as  this  case  is.  And  ia 
order  to  make  it  out,  I  shall  first  show  that  there  arc  great  authorities  for 
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me,  and  none  Bgainst  me ;  and  then,  secondly,  I  sball  show  tbe  reaeon  and 
gi»t  of  this  action  ;  and  then,  thirdlj,  I  shall  consider  Southcote's  case. 

1.  Those  anthoritiea  in  the  Register,  110,  a.  b.  of  the  pipe  of  wine,  and 
the  care  of  the  hone,  are  id  point  j  and  there  can  be  no  answer  given  them, 
but  that  they  are  irrits  which  are  framed  short.  Bnt  a  writ  upon  tbe  case 
most  mention  every  thing  that  ia  material  in  the  case ;  and  nothing  is  to  be 
added  to  it  in  the  count,  but  the  time  and  such  other  circtunstances.  Bat 
even  that  objectioD  is  answered  by  Bast.  Kntr.  13,  c.  whero  there  is  a 
declaration  so  general.  The  year-books  are  fiill  on  this  point.  43  Edw.  3, 
83,  a.  there  is  no  particnlar  act  showed :  there  indeed  the  weight  is  laid 
more  upon  tbe  neglect  than  the  contract.  Bat  in  48  Edw.  S,  6,  and  19 
Hen.  6,  49,  there  the  action  is  held  to  lie  npon  the  nndertaking,  and  that 
without  that  it  wonid  not  lie ;  and  therefore  the  undertaking  ie  held  (o  be 
the  matter  traversable,  and  a  writ  is  quashed  for  want  of  laying  a  place  of 
the  undertaking.  2  Hen.  7,  11.  7  Gen.  4,  14,  these  cases  are  all  in  point, 
and  the  action  adjudged  to  lie  upon  the  undertaking. 

2.  Now  to  give  the  reason  of  these  cases,  the  gitt  of  these  actions  is  the 
undertaking.  The  party  special  attumjnil  and  nndertaking  obliges  him  so 
to  do  the  thing,  that  the  bailor  come  to  no  damage  by  his  neglect.  And 
the  bailee  in  this  caso  shall  answer  accidents,  aa  if  the  goods  are  stolen ;  but 
not  such  accidents  aod  casualties  as  happen  by  the  act  of  God,  as  fire,  tern- 
pest,  &a.  So  it  is  I  Jones,  179,  Palm.  648;  for  tbe  bailee  is  not  bound 
upon  any  undertaking  against  tbe  act  of  God.  Justice  Jones,  in  that  caae, 
puts  in  the  case  of  the  22  Ass.,  wbero  the  ferrjman  overladed  the  boat. 
That  is  no  authority,  I  confess,  in  that  case ;  for  the  action  there  is  founded 
upon  tbe  ferryman's  net,  viz.  the  overlading  tho  boat.  But  it  would  not 
bave  lain,  says  be,  without  that  aet ;  becanse  the  ferryman,  notwith sanding 
bis  undertaking,  was  not  bound  to  answer  for  storma.  But  that  act  would 
charge  him  vrithout  any  undertaking,  because  it  was  hia  own  wrong  to  over- 
lade  the  boat.  But  bailees  are  chargeable  in  case  of  other  accidents,  be- 
cause they  have  a  remedy  against  the  wrong-doers ;  as  in  case  the  noe., 
goods  are  stolen  from  him,  an  appeal  of  robbery  *will  lie,  wherein  '^  -J 
he  Quy  recover  tbe  goods,  which  cannot  be  had  against  enemies,  in  case 
they  are  plundered  by  them ;  and  therefore  in  that  case  he  shall  not  be 
answerable.  But  it  is  objected,  that  here  is  no  considcntion  to  ground 
the  aoUon  npon.  But  as  to  this,  tbe  difference  is,  between  being  obliged 
to  do  the  thing,  and  answering  for  things  which  he  had  taken  into  bis  cus- 
tody npon  snch  an  undertaking.  An  action  indeed  will  not  lie  for  not  doing 
the  thing,  for  want  of  a  anffioient  consideration  :  hut  yet  if  the  bailee  will 
take  the  goods  into  bis  custody,  he  shall  be  answerable  for  them ;  for  the 
taking  of  the  goods  into  his  custody  is  bis  own  act.  And  this  action  is 
founded  upon  the  warranty,  upon  which  I  bave  been  contented  to  trust  yon 
with  tbe  goods,  which  without  snch  a  warranty  I  would  not  have  done.  And 
a  man  may  warrant  a  thing  without  any  oonudcration.  And  therefore 
when  I  have  reposed  a  trust  in  you  upon  your  undertaking,  if  I  sufier,  when 
I  have  so  relied  npon  yon,  I  shall  have  my  action.  Like  the  cose  of  tbe 
Countess  of  Salop.  An  action  will  not  lie  against  a  tenant  at  will  generally, 
if  the  house  be  burnt  down.  But  if  the  action  bad  been  founded  npon  a 
special  nndertaking,  ae  that  in  consideration  the  lessor  would  let  him  live 
in  the  house,  he  promised  to  deliver  up  the  house  to  him  again  in  as  good 
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repair  as  it  was  then,  tlie  action  fe)  wonld  have  lain  upon  that  apecial  nnder>- 
taking.    Bnt  there  the  action  waa  kid  generally. 

8.  Sonthcote'a  case(ii)  is  a  strong  authority ;  and  the  reason  of  it  comes 
home  to  this,  because  the  general  bailment  is  there  taken  to  be  an  nnder- 
taking  to  deliver  the  goods  at  all  events,  and  so  the  judgment  is  founded 
upon  the  undertaking.  But  I  cannot  think  that  a  general  bailment  ia  an 
undertaking  to  keep  the  goods  safely  at  all  events  :  that  is  hard.  Coke 
reports  the  case  upon  that  reason;  but  makes  a  difference,  vhere  a  man 
undertakes  a  case  specially,  to  keep  goods  as  he  will  keep  his  own.  Let 
us  consider  the  reason  of  the  oaae ;  for  nothing  is  law  that  is  not  reasoD- 
Upon  consideration  of  the  authorities  there  cited,  I  find  no  such  difference. 
In  9  Edw.  4,  40,  b.  there  is  such  an  opinion  by  Danby.  The  case  in  3 
Hen.  7,  4,  was  of  a  special  bulment,  so  that  the  case  cannot  go  very  far  in 
the  matter.  6  Hen.  7,  12,  there  is  such  an  opinion  by  the  by.  And  this 
is  all  the  foundation  of  Southcole's  case.  But  there  are  cases  there  cited, 
— o-..  which  are  stronger  *againat  it,  as  10  Hen,  7,  26,  29,  Ass.  28,  the 
-I  case  of  a  pawn.  Ky  lord  Gofcs  would  distinguish  that  case  of  a 
pawn  from  a  bailment,  because  the  pawnee  has  a  speeial  property  in  the 
pawn;  bnt  that  will  make  no  difference,  because  he  has  a  special  property 
in  the  thing  biuled  to  him  to  keep,  8  Edw.  2,  Fitih.  Detinue,  59,  the  case 
of  goods  luuled  to  a  man,  locked  up  in  a  cheat,  and  atolen;  and  for  the 
reason  of  that  case,  sure  it  would  be  hard  that  a  man  that  takes  goods 
into  his  custody  to  keep  for  a  friend,  purely  out  of  kindness  to  his  friend, 
should  be  chargeable  at  all  events.  But  then  it  is  answered  to  that,  that 
the  bailee  might  take  them  specially.  There  are  many  lawyers  who  do  not 
know  that  difference ;  or  however  it  may  be  with  them,  half  mankind  never 
heard  of  it.  So,  for  these  reasons,  I  think  a  general  bailment  is  not,  nor 
cannot  be  taken  to  be,  aspecial  undertaking  to  keep  the  goods  bailed  safely 
agunat  all  events.  But  if(is)  a  man  does  undertake  specially  to  keep  goods 
safely,  that  is  a  warranty,  and  will  oblige  the  bailee  to  keep  tbem  safely 
against  perils,  where  he  has  his  remedy  over,  bnt  not  sgainst  such  where 
he  has  no  remedy  over. 

SoU,  G.  J.  The  case  is  shortly  this.  The  defendant  undertakes  to  re- 
move goods  from  one  cellar  to  another,  and  there  lay  them  down  safely ; 
and  he  managed  them  so  negligently,  that  for  want  of  care  in  him  some  of 
_  the  goods  were  spoiled.  Upon  not  guilty  pleaded,  there  has  been  a  verdict 
for  the  plaintiff,  and  that  upon  full  evidence,  the  canse  being  tried  before 
me  at  Onildball.  There  has  been  a  motion  in  arrest  of  judgment,  that  the 
declaration  is  insufficient  because  the  defendant  is  neither  laid  to  be  a  com- 
mon porter,  nor  that  be  is  to  have  any  reward  for  his  labour,  so  that  the 
defendant  is  not  chargeable  by  his  trade,  and  a  private  person  cannot  be 
charged  in  action  without  a  reward. 

I  have  had  a  great  consideration  in  this  case;  and  because  some  of  the 
books  make  the  action  lie  upon  the  reward,  and  some  upon  the  promise,  at 
first  I  made  a  great  question,  whether  this  decbration  was  good.  But  upon 
oonsideration,  as  this  declaratioa  is,  I  think  the  action  will  well  lie.     la 

(e)  Tide  Com.  627.    Dnrr.  1 688. 

(d)  The  Dotioii  in  Soutbcote's  case,  4  Rep.  63,  b.,  that  a  general  bailment,  and  a 
bailment  lo  be  safely  kept  is  all  one,  was  detded  to  tx  Uw  by  th«  whole  court  u  rtla- 
(ime  u'ri  Bunbury.    Note  te  M  cd.  [t)  Vide  Jones,  i1. 
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order  to  show  (he  gronnda  upon  vrh'vsh  a  man  shall  be  charged  with  goods 
pnt  into  his  castody,  I  nrast  show  the  several  sorts  of  buiments.  Andl/) 
there  are  six  sort  of  bailments.  The  first  sort(^)  of  bailment  is,  a  bare. 
naked  bailment  of  goods,  delirered  by  one  man  to  another  to  keep  for  the 
*nse  of  the  bailor;  and  this  I  call  a  deptmlum,  and  it  is  that  »□— • 
sort  of  bailment  which  is  mentioned  in  Southcote's  case.  The  ^  J 
second  sort  is,  when  goods  or  chattels  that  are  nseful  are  lent  to  a  friend 
gratit,  to  be  nsed  by  him  ;  that  is  called  eommodatumlK)  beoause  the  thing 
is  to  be  restored  in  tpede.  The  third  sort  is,  when  goods  are  left  with  the 
bailee  to  be  naed  by  him  for  hire ;  this  is  called  loeaiio  el  conductio,  and 
the  lender  is  called  locator,  and  the  borrower  amductor.  The  fourth  sort 
is,  when  goods  or  chattels  are  delivered  to  another  as  a  pawn,  to  be  a  seen- 
rity  to  him  for  money  borrowed  of  him  by  the  b^lor ;  and  this  is  called  in 
IiBtin,  vadium,  and  in  English,  a  pawn  or  a  pledge.  The  fifth  sort  is  when 
goods  or  chattels  are  delivered  to  be  carried,  or  something  is  to  be  done 
aboat  tbem  for  a  reward  to  be  paid  by  the  person  wbo  delivers  them  to  the 
bailee,  who  is  to  do  the  thing  about  tbem.  The  sixth  sort  is,  when  there 
is  a  delivery  of  goods  or  chattels  to  somebody  who  is  to  carry  them,>Dr 
to  do  something  aboat  them  grati*,  without  any  reward  for  such  his  work 
or  earriage,  which  is  this  present  case.  I  mention  these  things,  not  so 
much  that  they  are  all  of  them  so  necessary  in  order  to  maintain  the  pro- 
position which  is  to  be  proved,  as  to  clear  the  reason  of  the  obligation  which 
is  upon  persons  in  cases  of  trust. 

As  to  tbe(>)  first  sort,  where  a  man  takes  goods  tn  his  custody  to  keep 
for  the  use  of  the  bailor,  I  shall  conader  for  what  things  such  a  bailee  is 
anawerable.  He  is  not  answerable  if  tbey  are  stole  without  any  fault  in 
bim,  neither  will  a  common  neglect  make  him  chargeable,  bat  he  most  be 
guilty  of  some  gross  neglect.  There  is,  I  confess,  a  great  authority  against 
me;  where  it  is  held,  that  a  general  delivery  will  charge  the  bailee  to 
answer  for  the  goods  if  tbey  are  stolen,  unless  the  goods  are  specially 
accepted  to  keep  them  only  as  yon  would  keep  your  own.  But(t)  my  Lord 
Coke  has  improved  the  case  in  his  report  of  it ;  for  he  will  have  it,  that 
there  is  no  difiereoce  between  a  special  acceptance  to  keep  safely,  and  an 
acceptance  generally  to  keep.  But  there  is  no  reason  nor  justice  in  such  a 
ease  of  a  general  bailment,  and  where  the  bailee  is  not  to  have  any  reward, 
bat  keeps  the  goods  merely  for  the  use  of  the  bailor,  to  charge  him  without 
some  default  in  him.(&)  For  If  he  keeps  the  goods  in  such  a  case  with  an 
ordinary  care,  he  has  performed  the  trust  reposed  in  him.     *But  . 


according  to  this  doctrine  the  bailee  must  answer  for  the  wrongs  of 


[•88] 


other  people,  which  he  is  not,  nor  cannot  be  sufficiently  armed  against.  If 
the  law  be  so,  there  must  be  some  just  and  honest  reason  for  it,  or  else  some 
universal  settled  rule  of  law  upon  which  it  is  grounded  ;  and  therefore  it  is 
incumbent  upon  them  that  advance  this  doctrine,  to  show  en  undisturbed 
role  and  practice  of  the  law  according  to  this  position.  But  to  show  that 
the  tenor  of  the  law  was  always  otherwise,  I  shall  give  a  history  of  the 
authorities  in  the  books  in  this  manner;  and  by  them  show,  that  there 
never  was  any  such  resolution  given  before  Southcote's  case.     The  29  Ass. 


(/)  Vide  Jones,  86.  {g)  Just  Icit.  lib.  8,  tit.  15,  tait  8. 

m  Ibid.  Uit  2.    The  references  to  the  Inst,  in  this  case  nre  b;  Serg.  Hill. 
(ij  Tide  Joon,  8fi.  [k)  Vide  L.  Baj.  655.    Jenes,  IS. 
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28,  in  the  first  caso  in  the  books  opon  that  learniDg ;  and  there  the  c^inioa 
is,  that  the  b^lee  is  not  chai^eahle,  if  the  goods  are  stole.  As  for  8  Edv. 
2,  Fitth.  Detinue,  59,  nhcra  goods  were  locked  in  a  cheat,  and  left  with 
the  bailee,  and  the  owner  took  away  the  key,  and  the  goods  were  stolen,  it 
was  held  that  the  bailee  shonld  answer  for  the  goods;  that  case  ibey  eay 
difiera  because  the  bailor  did  not  tmst  the  bailee  with  them.  Bat  I  cannot 
see  the  reason  of  that  difference,  nor  while  the  bailee  should  not  be  charged 
with  goods  in  a  chest,  as  well  as  with  goods  oat  of  a  cheat;  for  the  bailee 
has  as  little. power  over  them  when  they  are  out  of  a  chest,  as  to  any  benefit 
ho  might  have  by  them,  as  when  they  arc  in  a  chest;  and  he  has  as  great 
power  to  defend  thejn  in  one  case  as  in  the  other.  The  case  of  9  Kdw. 
4,  40,  b.  was  but  a  debate  at  bar ;  for  Dauby  was  bat  a  counsel  then  :  thongh 
he  hod  been  chief  justice  in  the  beginning  of  £d.  4,  yet  be  was  remov^, 
and  restored  again  upon  the  restitution  of  Hen.  6,  as  appears  by  Dagdale's 
Chronica  Series.  So  that  what  he  said  cannot  be  taken  to  be  any  authority, 
for  he  spoke  only  for  his  client;  andGenny  for  his client,Eaid  the  contrary. 
The  case  in  S  Hen.  7,  4,  is  but  a  sudden  opinion,  and  that  by  half  the 
court;  and  yet  that  is  the  only  ground  for  this  opinion  of  my  Lord  Coke 
which  besides  he  has  improved.  But  the  practice  has  been  always  at  Guild- 
hall, to  disallow  that  to  he  a  sufficient  evidence  to  charge  the  bailee.  And 
it  was  practised  so  before  my  time,  all  chief  justice  Femberton's  time,  and 
ever  since,  against  the  opinion  of  that  case.  When  I  read  SoutLcote's 
case  heretofore,  I  was  not  so  discerning  as  ray  brother  Ponys  tells  us  he 
was,  to  disallow  that  case  at£rst;  and  came  not  to  be  of  this  opinion  till  I 
p^aff]  had  well  considered  and  digested  *that  matter.  Though  J  must 
L  J  confess,  reason  is  strong  against  the  case,  to  charge  a  man  for  doing 
such  a  friendly  act  for  his  friend ;  but  so  far  is  the  law  from  being  so 
unreasonable,  that  snch  a  bailee  is  the  least  chargeable  for  neglect  of  any. 
For  if  he^m)  keeps  the  goods  bailed  to  him  but  as  he  keeps  hia  own,  though 
he  keeps  his  own  but  negligently,  yet  he  is  not  chargeable  for  them  ;  for  the 
keeping  them  as  he  keeps  his  own  is  an  argument  of  his  honesty.  A  for- 
tiori, he  shall  not  be  charged  where  they  are  stolen  without  any  neglect  in 
him.  Agreeable  to  this  is  Braoton  lib.  3,  c.  2,  99  b.  "  1»  apvd  giiem  re* 
deponilur  re  ohUgaiur^  et  ne  ea  re,  quam  aecepit,  rettitvenda  fenrlur,  et 
etiam  ad  id,  a,  ^id  in  re  depotita  dolo  eommieerit;  cvipse  avitm  nomine 
non  tenetur,  eciluxt  dvipiee  eel  negligentix,  quia  qui  neglitjenti  amico  rem 
cuiiodUtidam  tradit,  tibiipii  et  proprim  fatuitali  hoc  debet  impitfare."  As 
suppose  the  bailee  is  an  idle,  careless,  drunken  fellow,  and  comes  home 
drunk,  and  leaves  all  his  doors  open,  and  by  reason  thereof  the  goods  happen 
to  be  stolen  and  his  own ;  yet  he  shall  not  be  charged,  because  it  is  the 
bailor's  own  folly  to  trust  such  an  idle  fellow. (n)  So  that  this  sort  of  bailee 
is  the  least  responsible  for  neglects,  and  under  the  least  obligatton  of  any 
one,  being  bound  to  no  other  care  of  the  bailed  goods  than  he  takea  of  hia 
own.  This  Bracton  I  have  cited  is,  I  confess,  an  old  author ;  but  in  this 
hia  doctrine  is  agreeable  to  reason,  and  to  what  the  law  is  in  other  countries. 
The  civil  law  is  so  as  you  have  it  in  Justinian's  Inst.  lib.  S,  tit.  15.  There 
the  law  goes  further ;  for  there  it  is  said  :  "  Sx  eo  tolo  tenetnr  $i  quid  dolo 
eommiierit :  eidpie  autem  nomine,  id  eit,  detidia  ac  negligaitim,  non  tent- 
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h«r,  /tojue  leearu*  e»f  gtiiparum  dUigenter  custodifam  rem/urlo  amisent, 
quia  gui  neifUijenIi  amico  remcatlodiendaTn  lradil,non  ei,  ged lure /aeiltlalJ, 
itl  tmpulare  debet."  So  that  such  a  bailee  is  not  chargeable  without  an 
apparent  gross  neglect.  And  if  there  is  such  a  gross  ocglcct,  it  Is  looked 
npoD  aa  an  evidence  of  frsnd.  Na;,  suppose  the  bailee  undertakes  safely  and 
securely  to  keep  the  goods,  in  esprees  words ;  yet  even  that  wonid  not 
charge  him  vith  all  sorts  of  neglects ;  for  if  ench  a  promise  were  put  into 
writing,  it  would  not  charge  so  far,  even  then.  Hob.  34,  a  covenant,  that 
the  coreoantec  shall  have,  occupy,  and  enjoy  certain  lands,  docs  not  bind 
against  the  acts  of  wrong-doers,  8  Cro.  214,  ace.  2  Cro.  425,  ace,  upon 
•a  promise  for  a  quiet  enjoyment.  And  if  a  promise  will  not  charge  raan-, 
a  man  against  wrong-doers,  when  put  in  writing,  it  is  hard  it  should  '-  ■) 
do  it  more  so  when  spoken.  Doct.  ft  Stnd.  130,  is  in  point,  that  though  a 
bailee  do  promise  to  re-deliver  goods  safely,  yet,  if  he  have  nothing  for  the 
keeping  of  tbcm,  he  will  not  be  answerable  for  the  acts  of  a  wrong-doer. 
So  that  there  is  neither  sufficient  reason  nor  authority  to  support  the  opinion 
in  SoQthcote'a  case.  If  the  bailee  be  gnilty  of  gross  negligence,  he  wilt  be 
chargeable,  but  not  for  any  ordinary  neglect. 

As  to  the  second  sort  of  bailment,  viz.  :  commodaium,  or  lending  gratU, 
the  borrower  is  bound  to  the  strictest  care  and  diligence  to  keep  the  goods, 
so  as  to  restore  them  hack  again  to  the  lender ;  because  the  bailee  has  a 
benefit  by  the  nse  of  them,  so  as  if  the  bailee  be  guilty  of  tile  least  neglect 
he  will  be  answerable  j  as  if  a  man  should  lend  another  a  horse  to  go  west- 
ward or  for  a  month ;  if  the  bailee  go  northward,  or  keep  the  hcrse  above 
a  month;  if  any  accident  happen  to  the  horse  in  the  northern  journey,  or 
after  the  expiration  of  the  month,  the  bulee  will  be  chargeable;  because 
he  baa  made  use  of  the  horse  contrary  to  the  trust  he  was  lent  under ;  and 
it  may  be,  if  the  horse  bad  been  used  no  otherwise  than  he  was  lent,  that 
accident  would  not  have  befallen  him.  This  is  mentioned  in  Bractan,  vhi 
iiipra :  his  words  are,^o)  '  h  avtem  cut  res  aliqfia  vteiida  dalvr,  re  ohUgU' 
tar,  quK  eommodata  ett  ted,  magna  differentia  at  inter  mvtiivm  et  eommo. 
datum;  quia  it  qui  rem  mutua'm  accepit,  ad  iptam  ratituendam  teTtetur, 
vel  rjut  prelivm,  ti  forlK  incendio,  ruiua,  navfragio,  avt  latroraan  vel 
hottium  innuTsu,  conmmpta  fuerit,  vel  deperdila,  auhtracla  vel  riblata. 
£l  qui  rem  utendam  accepit,  non  mfficil  ad  rei  cuitodiant,  quod  talem 
diligentiam  adkibeai,  qualem  tuii  reins  propriit  adkibere  solet,  »i  ajia» 
earn  diligen/iu*  potuit  cvstodire  ;  ad  cim  aulem  tnajorem,  vel  eatui  J&T' 
tuiUu  non  teneliir  quit,  niii  culpa  sua  inlerveneril.  Ut  n  rem  tili  commo- 
dalam  domi,  tecum  detulerit  cam  peregre  profeetus  faerit,  et  iUam  incurm 
htutium  vel  prsedonum,  vel  Tiav/ragio,  amiterit,  non  at  dubium  jui'n  ad 
rei  rtttitutionem  teneatur.'  I  eit«  this  author,  though  I  confess  he  is 
an  old  one,  because  his  opinion  is  reasonable,  and  very  much  to  my  present 
purpose,  and  there  is  no  authority  in  the  law  to  the  contrary.  Bnt  if  the 
bailee  put  bis  horse  in  his  stable,  and  he  were  stolen  from  thence  the  bailee 
shall  not  be  *anEwerable  for  him.  Bnt  if  he  or  his  servant  leave  poni-i 
the  house  or  stable  doors  open,  and  the  thieves  take  the  opportunity  '■  -' 
of  that  and  steal  the  horse,  he  wilt  be  chargeable  :  because  the  neglect  gave 

(e)  This  i*  dted  from  Bracton,  bat  is  in  effect  the  t«it  of  Just.  Inst.  lib.  8,  tit  16, 
tut  2. 
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tlie  tliieves  the  oocuion  to  steal  the  horse.  Braoton  saya,  the  bailee  mnat 
use  the  utmost  care ;  bat  yet  be  shall  not  be  chargeable,  where  there  ia 
BDcb  a  force  as  be  cannot  resist. 

A6  to  the  third  sort  of  bulment,  teiliett  loeatio,  or  lending  for  hire,  in 
ibis  case  the  bailee  ia  also  bound  to  take  the  utmost  care,  and  to  retnnt 
the  goods  when  the  time  of  the  hiring  is  expired.  And  here  again  I  must 
recur  to  m;  old  author,  fol.  61,  b.  ■,(p\  '  Qui  pro  utu  vetlimtnlorutn  auri 
vel  argenti,  vel  alterivM  omaTnenti,  vel  jumaUt  mereedem  dederit  vti  pro- 
miteril,  talis  ab  eo  dendffotur  autodia,  qualem(^)  diligentittimtu  pater- 
famUicu  »Mii  rdmi  adhibet,  qvam  li  prtesUterit  et  rem  aliquo  caau 
amiterit,  ad  rem  rettifueadatn  non  tenebitur.  Nee  mfficit  aUgwm  taiem 
diligmtiam  adhibere,  gualem  rut»  rtLui  propTTii*  adhiberel,  ntn  taletn 
adhihueril,  d«  qua  tuperivt  dictum  ett.'  From  whence  it  appears;  that  if 
goods  are  let  out  for  a  reward,  the  hirer  is  bonnd  to  the(r)  otmost  dili- 
gence, such  as  the  moat  diligent  father  of  a  family  uses  ;  and  if  he  usea 
that,  be  &hatl  be  discharged.  But  every  man,  how  diligent  soever  he  be, 
being  liable  to  the  accident  of  robbers,  though  a  diligent  man  ia  not  so 
liable  as  a  careless  man,  the(i}  bailee  shall  not  be  answerable  in  this  case,  if 
the  goods  are  stolen. 

As  to  the  fourth  sort  of  bailment  viz.,  vadium,  or  a  pawn,  in  this  I  shall 
consider  two  things ;  first,  what  property  the  pawnee  has  in  the  pawn  or 
pledge;  and  secondly,  for  what  neglects  be  shall  make  satisfaction.  As  to 
the  first,  he  hoe  h  special  property,  for(()  the  pawn  is  a  securing  to  the 
pawnee,  that  he  shall  be  repaid  his  debt,  and  to  compel  the  pawnor  to  pay 
him.  But  if  the  pawn  be  such  as  it  will  be  the  worse  for  ndng,  the(ti) 
pawnee  cannot  use  it,  as  cloths,  &o. ;  but  if  it  be  such  as  will  be  never  tha 
worse,  as  if  jewels  for  the  purpose  were  pawned  to  a  lady,  ahe^v)  might  use 
them ;  but  tben  she  must  do  it  at  her  peril ;  for  whereas,  if  she  keeps  them 
locked  np  in  her  cabinet,  if  her  cabinet  shonld  be  broke  open,  and  th« 
jewels  taken  from  thenoe,  she  would  be  excused ;  if  she  wears  tbem  abroad, 
ftnd  is  there  robbed  of  them,  she  will  be  answerable.  And  the  reason  ia, 
|.«jn,  because  the  pawn  is  in  the  natnre  of  a  deposit,*  and,  as  anch,  is 
t-  -J  not  liable  to  be  used.  And  to  this  effect  is  Ow.  123.  But  if  the 
pawn  be  of  such  a  nature,  as  the  pawnee  is  at  any  charge  about  the  thing 
pawned,  to  maintain  it,  as  a  horse,  oow,  &o.,  then(u>)  tbe  pswnee  may  use 
the  horse  in  a  reasonable  manner,  or  milk  tbe  cow,  &c.,  in  recompense  for 
the  meat.  As  to  the  second  point,  Braoton,  99,  b.  gives  you  the  answer  :— 
'  Creditor,  qui  pignut  accepH,  re  tMigatvr,  el  ad  iUamreilUutmdamlenetur; 
et  eum  hujut  modx  ret  inpi^ut  data  tit  utriuique  gratia,  tcHieel  dehUori*, 
quo  magit  et  peeunia  crederetur,  et  creditorit  guo  magit  et  mi  into  tit  cre- 
ditum,  nt^cit  ad  ejut  rei  ctatodiatn  diligentiam  exactam  adhibere,  juam 
*t  prsutiterit,  et  rem  eaia  amittrit,  aecarus  ette  potsil,  nee  impedietur  cre- 
ditum  petere.'(x)  In  effect,  if  a  creditor  takes  a  pawn,  he  is  bound  to 
restore  it  upon  the  payment  of  tbe  debt ;  but  yet  it  is  sufficient,  if  tbe 
pawnee  use  true  diligence,  and  be  will  be  indemnified  in  so  doing,  and  uot- 

(p)  Jiut  Inat.  lib.  S,  tit  25.  text  S.  M  Tids  JmeB,  67. 

(r)  Comm.  Tin.  in  Just.  lust.  Ub.  8,  tit.  26,  text  6,  n.  2,  S. 

(>)  D.  K9.  post.  10B7.  (()  8.  F.  8  Salk.  268.    Holt,  638.    Salk.  G22. 

'    (uj  Ibid.  ■>]  Ibid.     Vide  Jones,  8U,  Bl. 

(»)  a.  P.  B  Salk.  366,    Holt,628.   8ilk.  522.   Tide  Jones,  80,  81. 
(x)  TbU  is  also  tb«  text  of  Joit.  Intt.  lib.  ii).  tit.  16,  text  4,  Se  pignore. 
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vitWandiDg  tlie  Iom,  yet  lie  ahall  resort  to  the  pawnor  for  his  debt. 
Agreeable  to  tbU  is  29  Ass.  28,  aod  Sontbcote's  oaee  is.  Bat,  indeed,  the 
re&Bon  given  in  Sonthcote'a  case  ia  because  the  pawnee  bag  a  epecial  pro- 
perty in  tbe  patm.  Bat  tbat  is  not  the  respon  of  the  case;  and  there  is 
uother  reason  ^ven  for  it  in  the  book  of  Asaize,  which  is  indeed  the  true 
reason  of  all  these  cases,  that  the  law  requires  nothing  extraordinary  of 
the  pawnee,  but  on];  that  he  shall  nse  an  ordinary  oare  for  restoring  the 
goods.  Bat,  indeed,  if  the  money  for  which  the  goods  were  pawned  be 
tendered  to  the  pawnee  before  they  are  lost,  then  the  pawnee  shall  be 
answerable  for  them ;  becaase  the  pawnee  by  detaining  them  after  tha 
tender  of  the  money,  is  a  wrong^doer,  and  is  a  wrongful  detainer  of  tba 
goods,  and  the  apecial  property  of  the  pawnee  is  determined.  And  a  man 
that  keeps  goods  by  wrong  must  be  answerable  for  them  at  all  events;  for 
the  detaining  of  them  by  him  is  the  reason  of  the  loss.  Upon  the  same 
difference  as  the  law  is  in  relation  to  pawns,  it  will  be  found  to  stand  in 
reladon  to  goods  fonnd. 

As  to  the  fifth  sort  of  bailment,  vii.,  a  delivery  to  carry  or  otherwise 
manage,  for  a  reward  to  be  paid  to  the  bailee,  those  cases  are  of  two  sorts; 
either  a  delivery  to  one  that  exercises  a  public  employment,  or  a  delivery 
to  a  private  person.  First,  if  it  be  to  a  person  of  the  first  Fort,  and  he  is  to 
have  a  reward,  be  is  bound  *to  answer  for  the  goods  at  all  events.  ^  ^no  -i 
And  this  is  the  case  of  the  common  carrier,  common  boyman,  '-  ■* 
master  of  a  ship,  &o. ;  which  case  of  master  of  a  ship  was  first  adjudged, 
26  Car.  2,  *in  the  case  of  Mors  v.  Slew,  Baym.  220.     1  Vent. 


190,  23S.     The  law  chains  this  person  thus  entrusted  to  carry 


goods,  against  alt  events,  but  acts  of  God,  and  of  tbe  enemies  of  the  king. 
For  though  the  force  be  never  so  great,  as  if  an  irresistible  mnltitade  of 
people  shoaldrob  him,  nevertheless  be  is  chargeable.  And  this  is  a  politio 
eatablishinent,  contrived  by  the  policy  of  the  law,(a)  for  the  safety  of  all 
persons,  tbe  necessity  of  whose  affairs  oblige  them  to  tmst  these  sort  of 
persons,  that  they  may  be  safe  in  their  ways  of  dealing;  for  else  these 
carriers  might  have  an  opportunity  of  undoing  all  persons  that  had  any 
dealings  with  them,  by  combining  with  thieves,  &c.,  and  yet  doing  it  in 
snch  K  clandestine  manner  as  would  not  be  possible  to  he  discovered.  And 
this  is  the  reason  the  law  is  founded  upon  in  that  point.  The  second  sort 
■re  bailees,  factors,  and  Buch  like.  And  though  a  bailee  is  to  have  a 
reward  for  his  management,  yet  be  is  only  to  do  the  beat  he  can;  and  if 
he  be  robbed,  &c.,  it  is  a  good  account.  And  the  reason  of  his  being  a 
servant  is  not  the  thing ;  for  he  is  at  a  distance  from  his  master,  and  acts 
■t  discretion,  receiving  rents  and  selling  corn,  Ac.  And  yet  if  he  receives 
bis  master's  money,  nnd.keepe  it  locked  np  with  a  reasonahla  care,  ha  shall 
not  be  answerable  for  it,  though  it  be  stolen.  Bat  yet  this  servant  is  not 
I  domestic  servant,  nor  under  his  master's  immediate  care.  But  the  true 
reason  of  the  case  is,  it  would  be  unreasonable  to  charge  him  with  a  trust, 
Airther  than  the  nature  of  the  thing  puts  it  in  bis  power  to  perform  it. 
Bot  it  is  allowed  in  the  other  cases,  by  reason  of  the  necessity  of  the  thing. 
The  same  law  of  a  factor. 

As  to  the  sixth  sort  of  bailment,  it.u  to  be  taken,  that  tbe  bailee  is  to 

(a)  Just.  lest.  lib.  i,  tit  B,  text  8.    Tld«  Vlun.  (7omm.  In  Joit.  lost  lib.  S,  tit  27, 
tMt  1,  n.  2. 
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have  no  reward  for  his  pains,  knt  yet  that  bj  hia  ill  management  the  goods 
are  spoiled.  Secondly,  it  is  to  be  nnderstood,  that  there  vas  a  neglect  ia 
the  management.  But  thirdly,  if  it  had  appeared  that  the  mischief  hap- 
pened by  any  person  that  met  tbe  cart  in  the  nay,  the  bailee  bad  not  1>eeii 
chargeable.  As  if  a  drunken  man  had  come  by  in  the  streets,  and  had 
pierced  the  cask  of  brandy ;  in  this  case  the  defendant  had  not  been 
|.  ^,  ..  aosiTGrable  for  it,  'because  he  was  to  have  nothing  for  his  pains. 
'-  -I  Then  the  bailee  having  undertaken  to  manage  the  goods,  and  having 
managed  tbem  ill,  and  so  by  his  neglect  a  damage  baa  happened  to  the 
bailor,  which  is  the  case  in  question,  what  will  yon  call  this  ?  In  Braoton, 
lib.  S,  100,  it  is  called  mandatutn.  It  is  an  obligation  which  arises  ex 
mandaio.  It  is  what  we  coll  in  English  an  acting  by  commbsion.  And 
if  a  man  acta  by  oommiaaion  for  another  gratU,  and  in  the  executing  his 
commission  behaves  himself  negligently,  he  ia  answerable.  Vinnius  in  his 
Commentaries  upon  Justinian,  lib.  '6,  tit.  27,  681,  defines  mandaitttn  to  be 
contractw  quo  aliquid  graiuito  geraidum,  commiuUur  eC  accipiiur.  Tbifi 
undertaking  obliges  the  undertaker  to  a  diligent  management.  Bracton, 
abi  tapra,  says,  '  OoittTahit'ur  eliam  (AUgalio  non  toium  tcripto  et  verbii, 
sed  el  eoneentu,  ticui  in  eonUact^u*  boiue  Jidei ;  iU  in  etnpiioaibui,  vendi- 
tionibttl,  locationihut,  condaetiotitlmM  tocielatiliut  et  mandatii.  I  do  not  find 
tbia  word  in  any  other  author  of  our  law,  besides  in  this  place  in  Bracton, 
which  is  a  full  anthority  if  it  be  not  thought  too  old.  But  it  is  supported 
by  good  reason  and  authority. 

The  reasons  are,  first,  because  in  such  a  case,  a  neglect  is  a  deceit  to 
the  bailor.  For,  when  he  entrusts  the  bailee  upon  his  undertaking  to  be 
careful,  he  haa  put  a  frand  upon  the  plaintiff  by  being  negligent,  his  pre- 
tence  of  care  being  the  persuasion  that  induced  the  plaintiff  to  trust  him. 
And  a  breach  of  a  trust  undertaken  voluntarily  wilt  be  a  good  ground  for 
an  action.  I  Roll.  Abr.  10.  2  Hen.  7,  11,  a  strong  case  to  ibis  matter. 
There  the  case  was  an  action  againat  a  man  who  had  undertaken  to  keep  an 
hundred  sheep,  for  lettjog  them  be  drowned  by  his  default.  And  there  the 
reason  of  the  judgment  is  given,  becanae  when  the  party  has  taken  upon 
him  to  keep  the  aheep,  and  after  suffers  them  to  perish  in  his  default; 
inasmuch  as  he  has  taken  and  executed  his  bargain,  and  baa  tbem  in  his 
custody,  if,  after,  he  does  not  look  to  tbem,  an  action  lies.  For  here  is  bis 
own  act,  viz.  his  agreement  and  promise,  and  that  iift«r  broke  of  bis  side, 
that  shall  give  a  sufficient  cause  of  action. 

But,  secondly,  it  ia  objected,  that  there  is  no  consideration  to  ground  this 
promise  upon,  and  therefore  the  undertaking  is  but  nudum  pactuM.  But 
to  this  I  answer,  that  the  owner's  tmeting  him  with  the  goods  is  a  aufficient 
pnei  consideration  to  *ob1ige  him  to  a  careful  management.  Indeed  if 
'-  ^  the  agreement  bad  been  executory,  to  carry  these  brandies  from  the 
one  pUce  to  the  other  such  a  day,  the(a)  defendant  had  not  been  bound  to 
carry  them.  But  this  is  a  different  case,  for  aitumpsii  does  not  only  signify 
a  future  agreement,  but  in  such  a  case  as  this,  it  signifies  an  actual  entry 
upon  the  thing,  and  taking  the  trust  upon  himself.  And  if  a  man(2.)  will 
do  that,  and  miscarries  in  the  performance  of  his  trust,  an  action  will  lie 
against  him  for  that,  though  nobody  could  have  compelled  him  to  do  the 

(o)  Tide  Jones,  56,  57,  81.  (*)  Just  InsL  Ub.  3,  tlL  27,  text  11. 
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tiling.  The  19  Hen.  6,  49,  and  the  other  cases  cited  hj  my  brothers,  show 
that  this  is  the  difference.  But  in  the  11  Hen.  4,  '68,  this  difierenco  is 
clearly  put,  and  that  is  the  only  case  concerning  this  matter,  which  has  not 
been  cited  by  my  brothers.  There  the  action  was  brought  against  a  car- 
penter,  for  that  he  bad  undertaken  to  bnild  the  plaintiffs  house  within  such 
a  time,  and  had  not  done  it,  and  it  was  adjudged  the  action  would  not  lie; 
But  there  the  question  was  put  to  the  courl — what  if  he  had  built  the 
hou.se  uDsttilfully  7 — and  it  is  agreed  in  that  cage  an  action  would  have  lain. 
There  has  been  a  question  made,  if  I  deliver  goods  to  A.,  and  in  conudera- 
tion  thereof  he  promise  to  rc-deliver  them,  if  an  action  will  lie  for  not 
re-delireriug  them;  end  in  Yelv.  4,  judgment  was  given  that  the  action 
would  lie.  But  that  judgment  was  afterwards  reversed;  and,  according  to 
that  reversal,  there  was  judgment  afterwards  entered  for  the  defendant  In 
the  like  case;  Yelv.  128.  But  those  cases  were  grumbled  at;  and  the 
reversal  of  that  judgment  in  Yelv.  4,  woe  said  by  the  jndgea  to  be  a  bad 
resolution ;  and  the  contrary  to  that  reversal  was  afterwards  most  solemnly 
adjudged  in  2  Cro.  667.  Tr.  21  Jao.  l,in  the  King's  Bench,  Bed  that  judg- 
ment affirmed  upon  a  writ  of  error.  And  yet  there  is  no  benefit  to  the 
defendant,  nor  no  consideration  in  that  case,  but  the  having  the  money  in 
his  possession,  aud  being  trusted  with  it,  and  yet  that  was  held  to  he  a 
good  consideration.  And  so  a  bare  being  trusted  wilh  another  roan's  goods 
must  be  taken  to  be  a  sufficient  consideration,  if  the  bailee  once  enter  upon 
the  trnsit,  and  take  tho  goods  into  his  possession.  The  declaration  in  the 
case  of  Mors  v.  Slew,  was  drawn  by  the  greatest  drawer  in  England  at  that 
time;  and  in  that  declaration,  as  it  was  always  in  all  such  cases,  it  was 
thought  most  prudent  to  put  in,  that  ""a  reward  wns  to  be  paid  for  r^nt--, 
the  carriage.  And  so  it  has  been  usual  to  put  it  in  the  writ,  where  ^  J 
the  suit  is  by  original.  I  have  said  thus  much  in  the  case,  because  it  is 
of  great  consequence  that  the  law  should  be  settled  in  thin  point;  but  I 
do  not  know  whether  I  may  have  settled  it,  or  may  not  rather  have 
unsettled  it.  But,  however,  that  happen,  I  have  stirred  these  points, 
which  wiser  heads  in  time  may  settle.  And  judgment  was  given  for  the 
pkiutiS. 


The  cose  of  Coggs  v.  Bernard,  is  one  of  the  most  celebrated  ever  decided  in 
WestmioBter  Hall,  aud  justly  so,  since  the  elaborate  judgment  of  Lord  Holt 
contains  the  first  well-ordered  exposition  of  the  English  law  of  bailments.  The 
point  which  the  decision  directly  involves,  viz. :  that  if  a  man  undertake  to 
carry  goods  safely,  he  is  responsible  for  damage  sustained  by  them  in  the 
caniage  throngh  his  neglect,  though  he  was  not  a  common  carrier,  and  was  to 
have  nothing  Tor  the  carriage,  is  now  clear  law,  and  forms  part  of  a  general 
propoeition  in  the  law  of  principal  and  agent,  which  may  be  stated  in  the 
following  words; — The  cortfidenee  induced  hy  undejiaking  any  teniae  Jor 
another  it  a  tufficierU  legal  consideration  to  create  a  daty  in  the  performanet  of  it. 
[See  Shilblieer  v.  Qlpn,  2  U.  A  W.  143 ;  Whitehead  T.  Greetham,  2  Bing. 
4S4.]  And  this  proposition  includes  coses  stroDger  than  that  reported  in  the 
text.  For  there  Bernard  had  undertaken  to  lay  the  goods  down  aafdy,  whereby 
he  introduced  a  special  term  into  his  contract ;  for  it  will  be  seen  from  the 
jndgmenta,  particularly  Lord  Holt's,  that  notwithstanding  what  was  said  by 
Lord  Ooke  in  Sonthcote's  case,  there  is  a  difference  between  the  effect  of  a 
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gntnitoas  nodertaMng  to  keep  or  earry  goods,  and  a  gratnitoDS  DndertaldBg  to 
keep  or  carry  them  safely.  But,  under  the  rule  just  laid  down,  ft  gratuitous  and 
Tolontarj  agent  who  baa  given  no  Bpecial  nude rtakiog,  though  tbedegree  of  bis 
responaibilit;  ie  greatl;  inferior  to  that  of  a  hired  agent,  is  yet  bound  not  to  be 
goilt;  of  grou  negligence.  This  propoution  is  affirmed  b;  several  recent  cases. 
In  Wilkinson  v.  Coverdale,  1  Esp.  74,  it  nas  alleged  tbat  the  defendant  bad 
undertaken  gratuitotuly  to  get  a  fire-policy  renewed  for  the  plaintiff,  but  had,  in 
doing  so,  neglected  certain  formalities,  the  omission  of  which  rendered  tbs 
policy  inoperative.  Upon  it  being  doubted  at  Nisi  Prius  nbethef  an  action 
vronld  lie  under  these  circnmBtances,  Erakine  cited  a  MS.  note  of  Mr.  J.  Boiler 
in  Wallaces.  Telfair,whereiu  that  jadge  bad  ruled,  under  similar  circumstances, 
that,  though  there  was  no  consideration  for  one  party's  undertaking  to  procure 
an  insurance  for  another,  yet  where  a  party  voluntarily  undertook  to  do  it,  and 
proceeded  to  carry  his  undertaking  into  effect  by  getting  a  policy  nnderwritt«D, 
bnt  did  it  so  negligently  or  umkUfuUi/  tbat  the  party  could  derive  no  benefit 
from  it,  in  that  case  be  should  be  liable  to  an  action ;  in  which  distinction  Lord 
Kenyon  acquiesced.  Bo  in  Beanchamp  v.  Powley,  1  H.  ft:  Rob.  38,  where  the 
defendant,  a  stage-coachman,  received  a  parcel  to  carry  graiii,  and  it  was  lost 
npon  the  road.  Lord  Tenterden  directed  the  jniyto  consider  whether  there  was 
great  negligence  on  the  part  of  the  defendant,  and  the  jury  thinking  that  there 
was,  found  a  verdict  agaioBt  him.  So,  too,  in  Doorman  v.  Jenkins,  2  AdoL  ft 
Ell.  256,  in  anumpgit  against  the  defendant,  as  bailee  of  money  entmsted  to 
him  to  keep  teiihouf  reaard,  it  was  proved  that  he  bad  given  the  following 
accoont  of  its  loss,  viz. ;  that  he  was  a  coffee-house  keeper,  and  had  placed  the 
money  in  bis  cash-box  in  the  tap-room,  which  bad  a  bar  in  it,  and  was  open  on 
Sunday,  though  the  other  parts  of  his  house  were  not,  and  out  of  which  the  - 
cash-box  woe  stolen  npon  a  Sunday.  Tbe  Lord  Chief  Justice  told  the  juiy 
tbat  it  did  not  follow,  from  the  defendant's  having  lost  his  own  money,  at  the 
ftta-j-i  same  time  as  the  plaintiS^s,  *that  he  had  taken  such  care  of  the  plain- 
tiff's money  as  a  reasonable  man  would  ordinarily  take  of  his  own  ;  and 
he  added,  that  that  fact  afforded  no  answer  to  the  action,  if  they  believed  tbat 
the  loss  occnrred  from  grott  negligence.  The  jury  having  found  a  verdict  for 
the  plaintiff,  the  court  refused  to  set  it  aside. 

It  is  clear,  from  the  above  decisions,  that  a  gratuitous  bailee  or  other  agent 
is  chargeable  when  he  has  been  gnilty  of  grott  negligenee ;  and  it  is  equally 
clear,  both  from  the  words  of  the  judges  in  several  of  the  above-cited  coses, 
and  also  from  express  decisions,  that  for  no  other  kind  of  negligence  will  he  be 
liable,  except  in  the  single  case  which  shall  by  and  by  be  specifled.  In  Door- 
man V.  Jenkins,  Patteson,  J.,  says,  ■'  It  is  agreed  on  all  hands  that  the  defendant 
is  not  liable,  unless  he  has  been  goilty  of  grata  negligence."  "  The  counsel," 
"says  Tannton,  J.,  "  properly  admitted,  that  as  this  bailment  was  for 
tbe  benefit  of  the  bailor,  and  no  remuneration  was  given  to  the  bailee, 
the  action  could  not  be  maintainable  except  in  the  case  of  grost  negligence." 
Id  Bhiells  v.  Blackbnrne,  1  E.  Bl.  158,  the  defendant,  having  received  orders 
from  his  correspondent  in  Madeira  to  send  a  quantity  of  cut  leather  thither, 
employed  Goodwin  to  execute  the  order.  Goodwin  accordingly  prepared  it, 
and  sent  it,  along  with  a  case  of  leather  of  the  same  descriptioa  belouging  to 
himaelC  to  tbe  defendant,  who,  to  save  the  expense  of  two  entries,  wiunlarHy 
and  mihotU  eompenMlion,  by  agreement  with  Goodwin,  made  one  entry  of  both 
eases,  bnt  entered  tbem  by  mistt^  as  wrought  leather,  instead  of  dressed 
leather,  in  consequence  of  which  mistake  the  cases  were  both  seized ;  and  an 
action  haTing  been  brought  by  the  assignees  of  Goodwin,  who  hod  become 
bankrupt,  against  the  defendant,  to  recover  compensation  for  the  loss,  the 
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general  isgne  was  pleuled,  and  there  was  a  verdict  for  the  plaintiff,  which  the 
court  set  aeide,  and  granted  a  new  trial,  npon  the  gronnd  that  the  defvndaot 
was  not  gniltf  either  of  groti  negligettce  or  fraad.  Thb  case  was  mach 
remarked  apon  in  Doorman  v.  JenkiiiH,  which  it  resembled  in  the  circumstance 
that  the  bailee  in  each  ease  lost  property  of  hie  own  along  with  that  which  had 
been  entmsted  to  him.  "  The  case  of  Shiella  v.  Blackbume,"  Baya  TanntOD,  J., 
"  created  at  first  some  decree  of  doubt  in  onr  minds.  It  waa  said  that  the 
Gonrt  in  that  case  treated  the  question  as  a  matter  of  lav,  and  set  aside  the 
verdict,  becaase  the  thing  charged,  vis.,  the  false  description  of  the  leather  in 
the  entry,  did  not  amonnt  to  ffjvti  negligence,  and  therefore  the  jury  had  mis- 
taken the  law.  I  do  not  view  the  case  in  that  light.  The  jary  there  fonnd 
that  in  foct  the  defendant  had  been  guilty  of  negligence,  bat  the  court  tbonght 
they  had  drawn  a  wrong  conclusion  as  to  that  fact."  In  Dartnatl  v.  Howard, 
4  B.  &  G.  345,  the  declaration'  stated,  that  in  consideration  that  the  plainlifi', 
at  the  request  of  the  defendants,  would  employ  to  lay  ont  1,400^  in  parchasing 
an  annuity,  the  defendants  promised  to  perform  and  JdI&I  their  dnty  in  the  pre- 
mises, and  that  they  did  not  perform  or  fulfil  their  duty,  bat,  on  the  contraiy, 
laid  ont  the  money  in  the  purchase  of  an  annuity  on  the  personal  secnrity  of  H. 
M.  Goold  and  Lord  Athenry,  who  were  both  in  insolvent  circnm stances.  The 
conrt,  after  verdict,  arrested  the  jndgment  npon  the  ground  that  the  defendants 
appeared  to  be  grahiitout  agents,  and  it  was  not  averred  that  they  had  acted 
eitiier  with  negligence  or  dishonesty.  See  also  Boame  v.  Diggles,  2  Chitt.  311 ; 
and  Hoore  v.  Hogne,  Cowp.  480. 

From  the  two  clasaes  of  cases  jast  enamerated,  it  is  plain  that  an  unpaid 
agent  is  liable  for  groaa  negligence,  and  equally  plain  that  he  is  liable  for  nothing 
leas,  From  the  latter  of  these  propositions  there  is,  however,  as  hae  been 
already  stated,  one  exception,  and  it  is  contained  in  the  following  words  of  Lord 
Loaghborongh,  when  delivering  judgment  in  Shiells  t.  Blackbume: — "1 
agree,"  said  his  lordship,  "with  Sir  William  Jooes,  that  when  a  bailee  nnder- 
takes  to  perform  a  gratnitons  act,  ftom  which  the  hailor  alone  is  to  receive 
benefit,  then  the  bailee  is  only  liable  for  gross  negligence.  But  if  a  man  gralui~ 
loiuig  undertakes  to  do  a  thing  to  the  best  of  his  skill,  wh^n  hi»  situatiun  or 
prtffeuion  u  tueh  at  to  imply  tkUl,  an  omission  of  that  skill  is  imputable  to  him 
as  grott  negligenee.  If,  in  this  'case,  a  shipbroker,  or  a  clerk  in  the  r,..-, 
castom-hoose,  had  andertaken  to  enter  the  goods,  a  wrong  entry  would  ^  ^ 
in  llum  be  groia  negligenee  because  (heir  sitaation  and  employment  necessarily 
imply  a  competent  degree  of  knowledge  in  making  such  entries."  It  perhaps, 
may  be  more  correct  to  call  this  a  distinction  engrafted  on  the  general  doctrine, 
than  an  exception  from  it :  since  it  does  not  render  any  nnpaid  agent  liable  for 
less  than  gross  negligence;  but  renders  that  gross  negligenee,  in  some  agents, 
which  would  not  be  so  in  othero.  [See  Wyld  v.  Pickford,  8  M.  ft  W.  443,  and 
Wilson  T.  Brett,  11  H.  k  W.  113,  where  it  was  laid  down  that  an  unpaid  agent 
is  bonnd  to  use  sueh  skill  as  he  is  shoum  to  potteu,  and  is  guilty  of  culpable 
negligence  if  he  do  not.  And  Rolfe,  B.  in  that  case  said,  that  there  is  no  dif- 
ference between  negligence  and  gross  negligence,  that  it  is  the  same  thing,  with 
the  addition  of  a  vituperative  epithet.  See  Pothier  Contract  de  depot,  cap.  2, 
art.  I,  s.  72.] 

The  case  of  Coggs  v.  Bernard  derives  most  of  its  celebrity  ttitm  the  elabo- 
rate dissertation  upon  the  general  law  of  Bailments  delivered  by  Lord  Holt  in 
pronouncing  judgment.    His  lordship  as  ws  have  seen,  distribntes  all  Bailments 
into  the  following  six  classes,  via : — 
1.  Deposittan ;  or  a  naked  bailment  of  l3«ods,  to  be  kept  for  the  nse  of  th« 
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2.  Cammodtxtvm.    "Where  goods  or  chatteb  that  are  ntefnl  are  lent  to  the  bailee 
gralii,  to  be  Qsed  by  him. 

3.  Loealio  rei.    Where  goods  are  lent  to  the  bailee,  to  be  used  b;  him  for 

4.  Vadium.    Pawn, 

5.  Locallo  operis  faciendi.     Where  goods  are  delivered  to  be  carried,  or  80me- 
thiog  is  to  be  done  about  them,  for  a  reward  to  be  paid  to  the  bailee. 

6.  HaitAatuin.  A  delivery  of  goods  to  somebody,  who  is  to  carry  them,  or  do 
Bome thing  about  them,  gratis. 

Sir  Williiim  Jones,  in  his  Treatise  on  Bailments,  objects  to  this  division; 
"  ^°^'"  ^*y^  ''^'  " '"  'f'*"  *'''^  fiJ^^^  ^""^  '^  ^°  more  than  a  branch  of  the 
I  '™J  {lUrd,  and  he  might  with  equal  reason  have  added  a  teotnih,  aince  the 
jiftk  is  capable  of  another  subdivision."  The  fifth  of  the  classes  enumerated  by 
Lord  Holt  is.  as  we  have  Been,  Locaiio  operit  Jaciendi,  L  e.  tcAcT'e  goods  are 
delivered  to  be  carried,  or  something  is  to  be  done  ahoal  them  for  reward  lo  bepaidlo 
the  bailee.  And  this,  with  due  submissioa  to  so  great  an  authority  as  Sir 
Wilham  Jones,  cannot  be  reasonably  treated  aa  a  branch  of  the  third,  which  is 
Loealio  rei,  L  e.  where  goods  are  lent  to  the  bailee,  to  be  tued  by  him  for  hire;  for 
there  exista  between  them  this  essential  difference,  viz.  that  in  cases  falling  nnder 
the  third  clasi,  or  locatio  rei,  the  reward  is  paid  by  the  bailee  to  the  bailor; 
whereas  in  coses  falling  under  the  fifth  claaa  or  loealio  operia  faciendi,  the 
reteard  is  always  paid  by  the  bailor  to  the  bailee.  It  is  true  that  in  I>atin  botb 
classes  are  described  by  the  word  loealio,  which  probably  gave  rise  to  Sir 
William  Jones's  opinion  that  both  ought  to  be  included  under  Ihe  same  head ; 
but  then  in  the  third  class,  locaiio  rei,  the  word  Zocalio  is  used  to  describe  a  mode 
of  bailmeot,  viz.  by  the  hiring  of  the  thing  bailed;  whereas  ia  the  fifth  class, 
loealio  opeiis  faciendi,  the  same  word  loealio  is  ased,  aot  to  describe  any  mode 
of  bailment,  but  to  signify  the  hiring  of  the  man's  labour  who  is  to  work  upon  the 
thing  bailed;  for  as  to  the  thing  bailed,  that  is  not  hired  at  all,  aa  it  is  in  cases 
railing  within  the  third  class.  If,  indeed,  Lord  Holt  had  been  eonmerating  the 
different  sorts  of  hirings,  not  of  bailments,  ho  would  no  doubt,  like  the  civilians, 
have  classified  both  locaiio  rei  and  locaiio  operis  nnder  the  word  hiring,  aince  in 
one  case  goods  are  hired,  and  in  the  other  labour.  Bat  he  was  making  a  classi- 
fication, not  of  Airings,  but  of  bailments ;  and  since  in  cases  of  locatio  rei  there 
is  a  hiring  of  the  thing  bailed,  and  in  cases  of  locatio  operis  no  hiring  of  the 
thing  bailed,  it  was  impossible  to  place,  with  any  degree  of  propriety,  two  sorts 
of  bailment  under  the  same  class,  one  of  which  is,  and  the  other  of  which  is 
not,  a  bailment  by  way  of  hiring.  As  to  the  objection  that  Lord  Holt's  ^^A 
class  of  bailments  ia  capable  of  another  subdivision,  there  is  no  doabt  but  that 
it  may  be  split,  cor  only  as  Sir  W.  Jones  suggests,  into  locatio  operis  faeiendi, 
where  work  is  to  be  done  upon  the  goods,  and  locatio  operis  mereium  tehendaruni, 
where  they  are  to  be  carried,  bat  into  as  many  different  subdivisions  as  there 
are  different  modes  of  employing  labonr  upon  goods  ;  and,  in  point  of  fact,  the 
civilians,  in  their  division  of  hiringa,  enumerated  another  class,  viz.  locaiio 
custodim,  or  the  hiring  of  care  to  be  bestowed  in  guarding  a  thing  bailed,  which 
is  omitted  by  Sir  W.  Jones.  For  these  reasons,  it  is  submitted  that  Lord 
r<Woi  -^'''^'^  classification  is  the  correct  one,  and  it  remains  to  make  a  *few 
*■      '  remarks  on  each  of  the  six  classes  enumerated  by  him. 

Isl.  With  respect  to  Deposilum,  which  it  will  be  recollected  is  a  bailment 
without  reward,  in  order  that  the  bailee  may  keep  the  goods  for  the  bailor,  the 
law  respecting  the  bailee's  responsibility  may  be  summed  up  in  the  words  in 
which  Lord  Holt  concludes  his  observationa  on  that  head  of  bailment,  tIs.,  "if 
the  bailee  be  gnilty  of  grot$  negligence,  he  will  be  chargeable,  but  not  for  any 
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ordiiMry  neglect."  An  important  modem  cue  respecting  deptunt  has  been 
Blready  cited  in  this  Dole,  viz.,  Dorman  t,  Jeakins,  2  Ad.  &  Ell.  2!)e,  where  as 
has  I>eeD  stated,  the  question  whether  there  had  been  groii  negligence  was  left 
to  the  jury.  There  are  some  eipressions  in  this  part  of  Lord  Holt's  judgment, 
from  which  «  superficial  reader  might  infer  that  his  lordship  thonght  that  a 
de|K>fiitoi7  wonld  always  be  secure,  provided  that  he  kept  the  goods  deposited 
with  as  mach  care  as  his  own ;  but  on  looking  altentivelj  at  the  whole  contest 
it  appears  that  his  lordehip  considered  the  bailee's  keeping  the  goods  bailed  as  he 
keeps  his  own,  rather  as  an  argument  against  the  sappoaition  that  ffrosi  negli- 
genee  has  been  committed,  that  as  any  substantive  ground  of  discharge.  "  The 
keeping  then  (says  his  lordship)  as  he  kept  his  own,  is  an  argument  at  his 
honesty,"  and  consequently  an  argument  against  the  supposition  of  groit  negli- 
gence, for  Lord  Holt  considered  gross  negligenet  almost  the  same  thing  with 
dishonesty.  "  If,"  says  be,  "  there  be  such  grou  neglect,  it  is  looked  upon  us 
eeidenc^  of  fraud."  A.nd  it  is  quite  clear,  especially  from  Doorman  v.  Jenkins, 
that  ffrots  negligence  may  be  committed  by  a  depoulary,  although  he  may  have 
kept  the  property  entrusted  to  him  with  as  much  care  as  his  own ;  and  that  if 
it  be,  his  negligence  of  his  own  goods  is  do  defence.  See  also  Booth  v.  Wilson, 
1  B.  &  A.  61.  On  the  other  hand,  it  is  also  clear  that  a  depositary  is  not  liable 
for  any  thing  short  of  groaa  negligence;  and  though  Lord  Coke,  in  Soatbcote's 
case,  4  Rep.  63,  b.,  1  Inst.  89,  a,  b.,  expressed  an  opinion  that  a  depositary  ia 
i«sponHibte  if  the  goods  are  stolen  from  him,  unltat  he  aeeepU  ihtm  apecially  la 
keep  as  his  oten,  that  doctrine  has  been  completely  overthrown  by  Lord  Holt  in 
the  principal  case.  How  far  a  depositary  may  add  to  bis  responsibility  by 
inserting  special  terms  in  his  promise  to  his  bailor,  is  a  point  not  fay  any  means 
clearly  settled.  See  Kettle  v.  Bromsall,  Willes,  118,  and  the  observations  of 
Bir  William  Jones  on  Soatbcote's  case;  Jones  on  Bailments,  42,  3;  and  of 
Mr.  J.  Powell  in  the  principal  case  ;  (and  see  M'Lean  r.  Butherford,  8  Mis- 
soDii,  109.)  A  depositary  baa  no  right  to  use  the  thing  entrusted  to  him.  Bao, 
Ab.  Bailment,  D. ;  [Clark  v.  GUbert,  2  N.  0.  343.]  Where  a  man  finds  goods 
belonging  to  another,  he  seems  boand,  after  he  has  taken  them  into  his  posses- 
sion, to  the  same  degree  of  care  with  a  depositary.  See  Isaac  v.  Clark,  2 
Bolst.  306,  312  ;  1  Roll.  125,  30 ;  Doct.  A  Bt.  Ui  2,c.  38;  sed  vide  Bac.  Abr. 
Bailment,  D. 

2iUy.  As  to  Commodatum  or  loan,  the  responsibility  of  the  bailee  is  much 
more  strictly  enforced  in  this  class  of  bailments ;  and  that  with  justice,  for  the 
tiNin  to  him  is  for  his  own  advantage, — not,  as  in  the  case  of  deposit,  for  that 
of  the  bailor.  [Besides,  he  may  justly  be  considered  as  represeoting  himself  to 
the  bailor  to  be  a  person  of  competent  skill  to  take  of  the  thing  lent.  See 
Wilson  V.  Brett,  11  M.  &  W.  115,  per  Tarke,  B.]  He  is,  therefore,  bound  to 
Bse  great  diligence  in  the  protection  of  the  thing  boiled,  and  will  lie  responsible 
CTeu  for  slight  negligence ,-  nor  must  he  on  any  account  deviate  from  the  condi- 
tions of  the  loan,  as  in  Bringloe  v.  Morrice,  1  Mod.  210,-  3  Balk,  271,  where  the 
loan  of  a  horse  to  the  defendant  to  ride  was  held  not  to  warrant  him  in  allow- 
ing his  servantB  to  do  so.  [But  where  a  horse  was  for  sale,  and  the  agent  of 
the  vendor  let  A.  have  the  horse  for  the  purpose  of  trying  it,  A.  was  held  justi- 
fied in  putting  a  competent  person  upon  the  horse  to  try  it,  an  authority  to 
do  BO  being  implied.    Lord  Camoya  v.  Scnrr,  3  Carr.  &  P.  383.] 

Zdly.  Localiu  rei.  This,  as  we  have  seen,  is  where  goods  are  lent  to  the 
bailee  for  hire.  In  snch  case.  Lord  Holt  tells  us  that  the  bailee  is  bound  to 
ue  the  utmott  eare.  This  expression,  as  Sir  W.  Jones  has  remarked,  appears 
too  strong,  for  it  wonld  place  a  hirer  who  pays  for  the  use  of  the  goods  on  the 
tame  footing  as  a  borrower ;  and  indeed  Lord  Holt  himself  qualifies  it,  by  citing, 
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immediately  after,  a  pMsoge  of  Bracton,  in  which  the  care  «qnired  is  described 
to  be  "  talia  qualia  dUiiferUUtimu*  pattr/atniliai  saie  rebns  sdbibet."  Sir  Wi). 
liam  baa,  id  an  able  cnticiBm  upon  this  pasaage,  shown  that  it  was  copied  ver- 
batim from  Jastioian,  in  whose  work,  he  farther  proves,  that  it  most  hare  beea 
used  to  Btgniiy,  not  eztreme,  bot  ordinary  diligence.  Accordingly,  in  Dean  v. 
Keate,  3  Camp.  4,  the  diligence  required  from  the  "hirer  ofa  borHc  was 
Bochas  aprndentmaD  woBldhave  exercised  towards  his  own,  and,  there- 
fore, having  himself  prescribed  to  it,  instead  of  calling  in  a  veterinary  surgeon, 
he  was  held  reapooBible.  See  the  nat«B  to  that  case,  and  Davy  v.  Chamber- 
lain, 4  Eep.  229 ;  eee  alao  Beading  v.  Menbam,  1  Moo.  &  Bob.  234 ;  and  Long- 
man V.  Galini,  Abbott  on  Shipp,  259,  n.  5th  Ed.  [This  species  of  bailment  is 
determined  by  a  wrongfal  sale  of  the  goods,  and  the  owner.may  at  once  main- 
tain an  action  of  trsveragainBt  even  a  boii&  fide  parchaeer,  Cooper  v.Willomat, 
1  C.  B.  $72.] 

ifhly.  Vadiam  or  paien.  In  this  case  also  the  pawnee  is  bonnd  to  nse 
r*lflD  1  "'^'""y  diligeiux  in  the  care  *and  safeguard  of  the  pown,  bnt  he  is  not 
bonnd  to  nse  more ;  and  therefore,  if  it  be  lost  notwithstanding  sach 
diligence,  he  shall  still  resort  to  the  pawnor  for  his  debt.  See  Lord  Holt's 
judgment  in  the  text;  Vere  v.  Smith,  1  Vent.  121;  Anon.  2  Balh.  622.  So, 
too,  if  several  things  be  pledged  for  the  same  debt,  and  one  be  lost  without 
de&ialt  in  the  pawnee,  the  residue  are  liable  to  the  whole  debt.  BatcliBe  v. 
Davies,  Yel.  176;  Bac.  Abr.  Bailment,  B.  If  the  pawor  mahe  defanlt  [□  pay- 
ment at  the  stipalated  time,  the  pawnee  has  a  right  to  sell  the  pledge,  and  this 
he  may  do  of  his  own  accord,  without  any  previons  application  to  a  conrt  of 
eqnitj.  See  Pothener  v.  Dawson,  Holt,  385  ;  Tncker  v.  Wilson,  1  P.  Wma. 
261 ;  Lockwood  v.  Ewer,  9  Uod.  276 ;  3  Atk.  303 ;  or  he  may  sae  the  pawnor 
for  his  debt,  retaining  the  pawn,  for  it  is  a  mere  collateral  secnrity.  Bac.  Abr. 
Boilm.  B.,  Anon.  12  Hod.  564.  If  he  think  proper  to  sell,  the  surplus  of  the 
produce,  after  satisfying  the  debt,  belongs  to  the  pawnor ;  while,  on  the  other 
hand,  if  the  pawn  eell  for  less  than  the  amount  of  the  debt,  the  deficiency  con- 
tinues chargeable  on  the  pawnor.  South  Sea  Co.  v,  Dnncombe,  2  Str.  919. 
From  all  this,  it  will  be  seen  that  a  pava  differs,  on  the  one  hand,  from  a  lien, 
which  conveyB  no  right  to  sell  whatever,  but  only  a  right  to  retain  until  the 
debt  In  respect  of  which  the  lien  was  created  bas  been  satisfied ;  and,  on  the 
other  hnnd,  from  a  mortgage,  which  conveys  the  entire  property  of  the  thing 
mortgaged  to  the  mortgagee  conditionally,  so  that  when  the  condition  is  broken 
the  property  remains  absolutely  in  the  mortgagee ;  whereas  a  paien  never  con- 
veys the  general  property  to  the  pawnee,  but  only  a  special  property  in  the 
thing  pawned ;  and  the  effect  of  a  default  in  paymeat  of  a  debt  by  the  pawnor 
is,  not  to  vest  the  entire  property  of  the  thing  pledged  in  the  pawnee,  but  to 
give  hun  a  power  to  dispose  of  it,  accounting  for  the  snrplns,  which  power,  if 
he  neglect  to  use,  the  general  property  of  the  thing  pawned  continues  in  the 
pawnor,  who  has  a  right  at  any  time  to  redeem  it.  Com.  Dig.  Mortgage,  B. ; 
AValler  v.  Smith,  5  B.  &  A.  439 ;  Kemp  v.  Westbrook,  1  Ves.  278 ;  Deman- 
dray  v.  Metcalfe,  Free.  Cha.  420 ;  2  Vera.  691 ;  Vandersee  v,  Willis,  3  Bro. 
21]  Bat«liffe  v.  Davies,  Yelv.  176.  [There  is  a  passage  in  the  judgment  of 
the  Conrt  of  Common  Pleas  in  Clarke  v.  OUbert,  2  N.  C.  356,  which  at  first 
sight,  seems  opposed  to  the  doctrine  above  laid  down  as  to  the  sale  of  a  pledge, 
but  which,  on  consideration  of  the  nature  of  the  article  pledged  in  that  case, 
will  be  foaod  quite  consistent  with  the  proposition  that  Uie  simplb  pledge  of  a 
mere  chattel  gives  a  right  of  sale  on  default.  In  that  case  a  lease  had  been 
r'lOObl  P'^^*^  ^  ^  solicitor  for  the  amount  of  his  bill  of  costs.  The  *client 
became  bankrupt,  and  the  solicitor,  with  the  coccnrrence  of  the 
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a^ignees,  sold  the  leeae,  and  received  his  bill  of  coRts  out  of  tho  proceeds. 
The  commission  was  snperseded  for  defaalt  of  the  petitioning  creditor's  debt. 
and  a  fresh  commisaion  issned,  tinder  which  the  plaintiffs  were  appointed 
assijrnees.  The;  were  held  entitled  to  recover  ag^uinst  the  Eolicitor  the  antaants 
which  he  had  received.  Tindal,  C.  J.,  in  delivering  jndgment,  said,  "  It  appears 
that  they  were  part  of  the  proceeds  arisiog  froni  the  sale  of  a  lease  belonging 
to  the  bankrupt.  Now  that  lease  at  the  time  of  such  sale,  was  in  the  posses- 
sion of  the  defendant  as  a  pledge  or  eecnritj  for  the  papnent  of  his  demand 
against  the  bankrupt,  being  either  in  his  poaaession  as  sohcitor,  ntider  a  claim 
upon  it  for  his  lien  which  the  law  gives  him,  or  having  been  expresHly  deposited 
with  him  as  secnrit;  for  his  demand  according  to  the  evidence  of  Stevens.  In 
tUher  COM  the  right  and  power  ofilix  defendant  over  the  lease  vias  prrciaely  ike 
mime,  he  had  the  right  to  retain  the  lease  in  bis  possession  nntil  his  demand 
was  paid,  and  so  far  by  means  of  the  poBscsaion  of  the  lease  to  enforce  pay- 
ment of  his  demand,  but  he  had  that  right  only,  he  had  no  right  to  sell  the 
lease  and  pay  himself  his  demand  out  of  the  proceeds.  Bo  long  as  the  lease 
remained  in  his  possession,  neither  the  bankrupt  nor  his  assignee  could  retake 
it  without  either  payment  of  the  demand  or  a  tender  and  rcfnsal,  which  is 
eqaivalent  to  payment.  But  if  instead  of  keeping  the  thing  pledged  he  sells 
it,  or  enables  any  other  person  to  sell  it  by  concurring  in  the  sate,  he  is  guilty 
of  a  direct  conversion,  and  makes  himself  liable  for  the  value  of  the  lease  in  an 
action  of  trover."  It  is  conceived  that  the  above  passage  is  not  to  be  con- 
udered  as  propounding  generally  that  a  chattel  pledged  cannot  be  sold  in 
de&nlt  of  payment,  and  that  it  must  be  confined  to  the  case  under  discussion, 
ef  a  pledge  of  a  lease  or  other  title  deed  which  gives  the  pledgee  an  eqaitable 
mortgage  upon  the  land  with  a  certain  known  legal  remedy  by  sale  under  the 
decree  of  a  Conrt  of  Equity,  a  remedy  inconsistent  with  his  parting  with  the  pos- 
session of  the  deed  only,  for  which,  without  the  land,  bnt  little  could  be 
obtained,  whilst  great  damage  could  be  inflicted  on  the  pledgor  by  putting  his 
title  deed  in  peril.]  After  the  debt  had  been  discharged  or  tendered,  it  of 
course  becomes  the  pawnee's  duty  to  return  the  pawn.  See  the  teit ;  Isaac  r, 
Clarke,  2  Balst.  306 ;  Anon.  2  Salk.  G22 ;  B.  N.  P.  72.  And  if  the  pawnor 
have,  as  he  may  do,  assigned  his  property  in  the  pledge,  subject  to  the  pawnee's 
rights  and  special  property,  the  assignee  will  have,  it  is  said,  the  same  riglit  aa 
Uie  pawnor,  both  in  law  and  equity ;  Kemp  v.  Weetbrook,  I  Ves.  278 ;  [Frank- 
lin V,  Neate,  13  M.  A  W.  481] ;  whereas  it  is  clear  that  the  "assignee  imqa-i 
of  the  equity  of  redemption  in  a  thing  mortgaged  could  have  no  rights  ^  ■* 
ai  law.  [A  mere  pledge  of  chattels  peraonal,  is  therefore  not  properly  speak- 
ing a  mortgage,  and  though  in  writing,  need  not  beat  a  mortgage  stamp.  Har- 
ris T.  Birch,  9  U.  A  W.  593.]  There  may,  however,  be  a  mortgage,  properly 
speaking,  of  chattels,  which  will  be  subject  to  the  same  incidents  aa  any  other 
mortgage.  If  the  pawnee,  after  payment  or  tender,  insist  npon  retaining  the 
goods  pledged,  he  is  a  wrong-doer,  and  becomes  liable  to  an  action,  and 
chargeable  with  any  damnge  which  may  afterwards  happen  to  the  pledge, 
whether  with  or  without  his  default.  See  the  text,  Lord  Holt's  judgment; 
Anon.  2  Salk.  522  ;  Com.  D.  Mortg.  B. 

A  paian  being  a  sort  of  bailment  transfer  of  the  possession  of  the  chattel 
pledged,  is  of  the  essence  of  it ;  and  if  the  pawnee  part  with  the  possession,  ha 
loses  the  benefit  of  his  eecarity.  Ryal  y.  Rolle,  1  Atk.  165 ;  approved  of  in 
Beeves  v.  Capper,  5  Bing.  N.  C.  140, 141.  Bat  if  the  pawnee,  after  the  pawn 
has  taken  place,  redeUver  the  chattel  to  the  pawnor  or  for  some  purpose  coa> 
sistent  with  the  coulintiance  of  the  contract  of  pledge,  the  possession  of  it  by 
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th«  pawnor  is  looked  npon  ae  the  posBeseion  of  the  pawnee,  and  the  aecorit^ 
remains.    Reeves  v.  Capper,  Ibid. 

See,  on  the  BDbject  of  pawnbroken,  st  39  £  40  G.  3,  C.  99,  28tb  JqI;,  1800, 
intituled  An  Act  for  beUtr  Tsgidafinn  the  Businen  of  Patcnbroken  [amended  aa 
to  the  hours  of  business  by  9  &  10  Vict.  c.  98] ;  and  see  NickesBon  t.  Trotter, 
3  Mee.  &  Wei.  130.  This  act  limits  the  interest  which  pawnbrokers  may  take 
[upon  loans  not  exceeding  ten  pounds,  leaving  loanB  of  larger  amount  subject 
to  the  ordinary  law,  see  Fennel!  v.  Attenborongh,  4  Q.  B,  868],  aod  contains 
provisions  guarding  against  the  facility  of  putting  away  stolen  goods  through 
pawnbrokers.  At  the  expiration  ot  a  year  and  a  day  the  pledges  may  be  sold, 
by  public  auction  only,  unless  the  pawnor  give  a  notice  to  the  contrary,  in  which 
case  the  eale  must  be  postponed  for  three  months ;  but  if  the  pawnbroker 
neglect  to  sell,  the  pawnor  will,  as  at  common  law,  hare  a  right  to  redeem  at 
any  time.     Waller  v.  Smith,  5  B.  &  A,  439. 

r*!!)!!  *o'A2t/.  Locaiio  operii  faciendi.  In  this  case,  goods  are  entrusted  by 
the  bailor  to  the  bailee,  to  be  safely  kept,  or  to  be  carried,  or  to  have 
some  work  done  upon  them,  for  hire  to  be  paid  to  the  bailee.  Such  is  the 
bailment  of  goods  to  a  worebonseman  or  wharfinger  to  be  taken  care  of,  of 
cloth  to  a  tailor  to  be  made  into  a  garment,  of  jewels  to  a  goldsmith  to  beset,  of 
a  seal  to  a  stone-cutter  to  be  engraved,  &c.  In  such  cases  the  rule  is,  that  the 
bailee  is  bonndnot  only  to  perform  hia  contract  with  regard  to  the  work  to  be  done, 
bnt  also  to  use  wrdinary  diligence  in  the  care  and  preservation  of  the  property 
r'lOlal  *P''t"'s'«d  to  him.  Vide  Best  v.  Yate,  1  Tent.  268.  Thus,  if  a  watch 
be  left  with  a  watchmaker  for  repairs,  he  must  use  ordinary  care  about 
its  safeguard.  If  he  use  less,  and  the  watch  be  tost,  be  is  chargeable  with  its 
vatne.  Clarke  v.  Earnshow,  1  Gow,  30,  [So  a  wharfinger  who  takes  upon  him 
the  mooring  and  stationing  of  the  vessels  at  his  wharf  is  liable  for  any  accident 
occasioned  by  his  negligent  mooring.  Wood  v.  Curling,  15  M.  &  W.  G2G ;  16 
H.  &  W.  628.  So  if  cattle  be  agisted,  and  the  agister  leaves  the  gates  of  his 
field  open,  he  uses  less  than  ordinary  diligence  ;  and  if  the  cattle  stray  out  and 
are  stolen,  he  must  make  good  the  loss.  Broadwater  v.  Bolt,  Holt,  541.  If  an 
ODCommon  or  nnexpected  danger  arise,  he  mnst  use  efforts  proportiooed  to  the 
emergency  to  ward  it  off.  In  Leek  v.  Maestaer,  1  Camp.  138,  the  defendant 
was  the  proprietor  of  a  dry-dock,  the  gates  of  which  were  burst  open  by  aa 
uncommonly  high  tide,  and  the  plaintiff's  ship,  which  was  lying  thet«,  forced 
against  another  ship  and  injured.  It  was  sworn,  that  with  a  sufficient  number 
of  hands  the  gates  might  have  been  shored  up  in  time  so  as  to  bear  the  pressure 
of  the  water;  and,  though  the  defendant  offered  to  prove  that  they  were  in  a 
perfectly  sound  state.  Lord  Ellenborough  held  that  it  was  his  duty  to  hava 
had  a  sufficient  number  of  men  in  the  dock  to  take  measures  of  precaution 
when  the  danger  was  approaching,  and  that  ho  was  clearly  answerable  for  the 
effects  of  the  deficiency.  So  a  warehouseman,  who  is  a  bailee  of  this  descrip- 
tion, does  not  use  ordinary  diligence  abont  the  goods  entrusted  to  bim,  if  he 
have  not  his  tackle  in  proper  order  to  crane  them  into  the  warehouse,  whereby 
they  fall  and  are  injured.  Thomas  v.  Day,  4  Esp.  262.  But  he  is  not  liable 
for  loss  by  a  mere  accident,  not  resulting  from  his  negligence.  Garside  v. 
Trent.  Nav.  Co.  4  T.  B.  581 ;  see  Hyde  v.  Do.  5  T.  R.  389 ;  In  re  Webb,  8 
Tannt.  443;  Vere  v.  Smith,  1  Vent.  121.  [Yet,  in  case  of  a  loss,  the  onns  is 
on  the  bailee  to  prove  that  it  occurred  through  no  want  of  ordinary  care  on  his 
part.  Mackenzie  v.  Coi,  9  Car.  4:  P.  632.]  There  are,  however,  two  cases 
in  which  the  liability  of  bailees  falling  within  this  class  is  extended  very  mnch 
beyond  the  limit  just  pointed  out,  vi2.,  where  the  bailee  is  an  innkmper  or  a 
common  carrier.    The  extent  of  the  innkeeper's  liability  has  already  beed  di£> 
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cnssed  in  tlie  Dotes  to  OBlje's  cate,  the  leading  aatbority  on  that  sobject.  Jl 
kf/  words  Bholl  now  be  devoted  to  that  or  the  curler. 

A  common  carrier  is  a  person  who  undertakes  to  transport  from  place  to 
pUce,  For  hire,  the  goods  of  such  persona  aa  think  fit  to  employ  him.  Snch 
is  *  proprietor  of  wagons,  bsirgea,  lighters,  merchant-^hlps,  or  other  instm- 
ments  for  the  public  coavejance  of  goods.  See  the  test ;  Forward  t.  Plttard, 
n  T.  R.  27 ;  Mors  v  Slew,  2  Lev.  69 :  1  Vent.  190,  238,  commented  r 
on  in  the  text  by  Lord  Holt ;  Rich  t.  Kneeland,  Cro.  Joe.  330 ;  MaTiug  ^ 
T.  Todd,  1  Stark.  72  ;  Brook  v.  Pickwick,  1  Bing.  21B ;  (Benett  v.  Penittsular 
Steamboat  Co.  6  C.  B.  77a.)  A  person  who  conveys  passengers  on/y  is  not  a 
common  carrier.  Aston  v.  Heaven,  2  Esp.  533 ;  Christie  v.  Qriggs,  2  Camp. 
79;  see  Sbarpe  v.  Grey,  9  Bing.  460.  [But  see  Brotherton  v.  Wood,  3  B.  t 
B.  54,  and  Carpne  v.  London  and  Brighton  Railway  Company,  6  Q.  B.  747. 
As  to  the  liabihty  of  a  cab  proprietor  for  passenger's  luggage,  see  Ross  v.  Hill, 
2  C.  B.  877.]  Nor  is  a  town  carman  so,  who  does  not  ply  from  one  fixed  teN 
minus  to  another,  but  undertakes  casual  jobs.  Brind  v.  Dale,  2  M.  &  Rob.  80. 
A  raiiwav  company  are  common  carriers  unless  eiempt  by  some  special  pro- 
vision. Palmer  v.  Grand  Junction  Canal  Co.,  4  M.  &  W.  749.  [Pickford  v. 
Grand  Junction  Railway  Company,  10  M.  &  W.  399;  Parker  v.  Great  Weat^ 
era  Railway  Company,  7  Scott,  N.  R.  635.]  The  extraordinary  liabilities  of  ft 
carrier  were  imposed  upon  him  in  consequence  of  the  public  nature  of  his 
employment,  which  rendered  his  good  conduct  a  matter  of  importance  to  the 
whole  Gommnnity.  He  ia  bound  to  convey  the  goods  of  any  person  offering  to 
pay  his  hire,  unless  hts  carriage  be  already  full,  or  the  risk  sought  to  be  imposed 
upon  him  extraordinary,  or  unless  the  goods  be  of  a  sort  which  he  cannot  con- 
vey, or  ia  not  in  the  habit  of  conveying.  Jackson  v.  Rogers,  2  Show.  32T ; 
Riley  v.  Home,  5  Bing.  217 ;  Lane  v.  Cotton,  1  Lord  Ray.  646 ;  Edwards  V. 
Sherratt,  1  East,  604;  Batson  v.  Donovan,  1  B.  &  A.  32.  [And  in  a  declara- 
tion against  him  for  refusing  to  carry,  it  Is  enough  to  aver  readiness  and  wil- 
lingness to  pay  the  hire  without  a  formal  tender,  Pickford  v.  Grand  Junction 
Railway  Company,  8  M.  &  W.  373 ;  Wyld  v.  Pickford,  8  M.  &  W.  443.  Th« 
hire  charged  must  be  no  more  than  a  reasonable  remuneration  to  the  carrier, 
and,  consequently,  not  more  to  one  than  to  another,  for  the  same  service.  Pick- 
ford V.  Grand  Jnnction  Railway  Company,  10  M.  &  W.  399 ;  Parker  v.  Great 
Western  Railway  Company,  7  Scott,  N.  R.  835,  As  a  general  rule,  "if  any- 
thing is  delivered  to  a  person  to  be  carried,  it  is  the  duty  of  the  person  receiving 
it  to  ask  snch  questions  as  may  be  oecessary ;  if  he  ask  no  questions,  and  there 
be  no  fraud  to  give  the  case  a  false  complexion,  on  the  delivery  of  the  parcel, 
he  is  bound  to  carry  the  parcel  as  it  is,"  per  Parke,  B.,  Walker  v.  JackEon,  10 
M.  &  W.  169,  where  it  was  held  that  the  uncommunicated  fact  that  a  carrif^ 
contained  valuable  jewellery  and  watches,  did  not  exonerate  the  owners  of  a 
ferry  over  which  it  was  curried,  from  liability  for  a  loss,  which  was  alleged  to 
have  been  partly  occasioned  by  the  weight.]  While  the  goods  are  in  Us 
custody,  he  is  bound  to  the  utmost  care  of  them  ;  'and,  nnUke  other  r«ini  -i 
bailees  falling  under  the  same  class,  he  is,  at  common  law,' responsible 
for  every  injury  sustained  by  them  occasioned  by  any  means  "whatever,  |-^,.  __, 
except  only  the  act  of  God  or  the  King's  enemies.    1  Inst.  69 ;  Dale  v.  -' 

Hall,  1  "Wils.  281;  Covington  v.  Wiilan,  Gow,  115;  see  Davies  v.  Garrett,  6 
Bing.  716.  [Bonme  v.  Gattliffe,  8  Scott,  N.  R.  604, 11  CI.  A  Fin.  4S.]  How- 
ever,  when  the  increase  of  personal  property  throughout  the  kingdom,  and  the 
frequency  with  which  articles  of  great  value  and  small  bulk  were  transmitted 
from  one  place  to  another,  had  begun  to  render  this  degree  of  liability  intolerably 
dugerous,  carriers,  on  their  part,  began  to  insist  that  their  employera  should,  in 
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SQch  cases,  either  dimiiush  it,  by  entering  into  Bpc-cial  contracts  to  that  eflect 
upon  depo siting  their  goodafor  conrej^ance,  or  ahonldpa;^  a  rate  of  remuneration 
proportionable  to  the  risk  nndertakeD.  To  this  eod,  the;  posted  np  and  dis- 
tribnted  written  or  printed  notices,  to  the  effect  that  they  wonld  not  be  accoant- 
able  for  property  of  more  than  a  specified  value,  untess  the  owner  had  inanred 
and  paid  an  additional  premiom  for  it.  If  this  notjce  was  not  commnnicBted  to 
the  employer,  it  was  of  course  ineffectual.  £err  t.  Willan,  6  M.  A  S.  150. 
But  if  it  eonid  be  bronght  home  to  his  knowledge,  it  was  looked  upon  as  incor- 
porated into  his  ag^reement  with  the  carrier,  and  he  became  bound  by  its  con- 
tents. Mayhew  v.  Earaes,  6  B.  A  C.  601 ;  Bowley  t.  Home,  3  Bing.  2 ;  Nich- 
olson V.  Willan,  5  Bast,  SOT.  Still  the  carrier,  notwithstanding  hia  protection 
by  the  notice,  was  bound  to  avoid  gross  negligence ;  and  if  the  property  was 
lost  or  injnred  bj  snch  negligence,  he  was  responsible.  Smith  v.  Home,  2  B. 
M.  18  i  Duff  T.  Budd,  3  B.  4  B.  177 ;  Birkett  t.  Waian,  2  B.  A  A.  356 ;  Gar- 
nett  T.  Willan,  6  B.  &  A.  53j  Sleat  t.  Fagg,  Id.  542 ;  Wright  v.  Snell,  Id. 
350  ;  [Wjld  T.  Pickford,  8  M.  4  W.  M3] ;  see  Owen  t.  Burnett,  4  Tyrwh. 
143;  [Hinton  v.  Dibbin,  2  Q.  B.  646].  Unless,  indeed,  the  employer  had 
lulled  his  Tigilance  by  an  undue  concealment  of  the  nature  of  the  trust  impoeed 
on  him,  for  snch  conduct  wonld  have  exonerated  the  carrier,  even  had  he  given 
no  notice.  Bataon  t.  Donovan,  4  B.  4  A,  21 ;  Miles  v.  Cattle,  6  Biog;  743 ; 
see  4  Burr.  2301 ;  B.  N.  F.  71 ;  [and  as  to  the  mode  of  pleading  such  a  defence, 
see  Webb  v.  Page,  6  Scott,  N.  B.  951,  which  shows  that  it  cannot  be  raised 
Qiider  the  plea  of  not  guilty.]  Tery  many  questions,  as  was  naturally  to  be 
expected,  having  arisen  upon  the  construction  of  these  notices,  and  whether 
they  had  come  to  the  customer's  knowledge,  the  legislature  has  thought  proper 
to  step  in,  and  by  several  enactments  to  regnlatetberesponsibility  of  carriers  by 
land  and  water.  The  land^carrier's  act  is  stat.  11  Oeo.  4  4  1  Will.  4,  cap.  G8, 
which  enacts  that  no  common  carrier  by  land  for  hire,  shall  be  liable  for  lose 
or  injury  to  any  gold  or  silver  coin,  gold  or  alver  in  a  manufactured  or  unmana- 
factuied  state,  precious  stones,  jewellery,  watches,  clocks,  time-pieces,  trinkets, 
[sec,  Davey  v.  Mason,  1  Car.  &  M,  45],  bills,  bank-notes,  orders,  notea,  or  secu- 
rities for  payment  of  money,  stamps,  maps,  writings,  title  deeds,  paintings, 
engravings,  pictures,  gold  or  silver  plate,  or  plated  article,  glass  (see  Owens  v. 
Bnmett,4TyTwh.l43),china,ailka — maonfacturedornnmanufactored — wronght- 
up  or  not  wrought-up  with  other  materials,  [see  Davey  v.  Mason,  1  Car.  4  M. 
45,]  furs  (see  Mayhew  v.  Nelson,  6  C.  4  P.  59,)  or  lace,  contained  in  any  par- 
cel, when  the  valu8  exceeds  the  sum  of  102.,  unless  at  the  time  of  delivery,  the 
Talue  and  nature  of  the  article  shall  have  been  declared,  and  the  increased 
charges,  or  an  engagement  to  pay  the  same,  accepted  by  the  person  receiving 
the  parcel.  By  sect.  2,  tbe  carrier  may  demand  for  snch  parcels  an  increased 
.late  of  charge,  which  is  to  be  notified  by  a  notice  affixed  in  his  office,  and  cus- 
tomers are  to  be  bound  thereby,  without  further  proof  of  the  notice  having 
come  to  their  knowledge.  Carriers  who  omit  to  affix  the  notice  are,  by  sect 
3,  precluded  from  the  benefit  of  this  act,  and,  by  aect,  4,  they  can  no  longer 
by  a  notice  limit  their  responsibility  in  respect  of  articles  not  within  the 
act.  Special  contmots,  however,  between  the  carrier  and  hia  employer  are 
still  allowed,  and  are  not  affected  by  this  statute.  [See  Wyld  v.  Pickford, 
8  M.  4  W.  443.]  By  sect.  5,  the  act  is  not  to  protect  carriers  from  their 
liability  to  answer  for  loss  occasioned  by  the  felonious  acts  of  their  own  eer- 
vants,  nor  is  it  to  protect  the  servant  from  answering  for  his  own  neglect  or 
miscondact.  And  it  bos  been  held  that,  notwithstanding  this  statute,  the 
carrier  is  still  answerable  for  gross  negligence  on  his  part,  which  has  occa- 
sioned a  loss  of  property  snch  as  the  act  directs  to  be  insared,  even  although 
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the  Aimer  luu  neglected  to  insore  it ;  for  tie  protection  ^ven  to  the  carrier  bjr 
the  act  iaaubatitoted  for  the  *prot«ction  which  he  formerljderired  from  rtt^gj-i 
his  own  notice,  and  the  former,  therefore,  it  bae  been  supposed,  will  not 
now  protect  him,  in  a  case  in  which  the  latter  wonld  not  have  been  allowed  to 
do  eo,  in  consequence  of  his  miscondnct.  Owen  v.  Surnett,  4  Tyrwb.  142. 
[Bnt  the  Court  of  Qaeen's  Bench  has  lately  decided  that,  in  a  case  within  the 
carrier's  act,  the  carrier  is  not  liable  for  a  loss  by  his  servant  of  the  articles 
mentioned  in  the  statute,  even  though  it  ma;  have  been  occasioned  by  groa 
vegligenee  and  amoanting  to  a  mii(fea»anee.  Uinton  v.  Dibbin,  2  Q.  B.  646, 
where  the  general  subject  is  discussed  in  a  most  elaborate  judgment.]  (See 
Uaehn  T.  Railway  Co.  2  Ezcb.  415.) 

*  With  respect  to  carriers  bj  water,  besides  the  e*emptions  for  which 
Uiej  BtipulaU  in  their  charter-parties  and  bills  of  lading,  {which  latter  I  ^"^"1 
always  contain  a  clanae  discharging  them  from  liability  for  losses  occasioned  by 
"the  act  of  Qod,  the  Ring's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  what  natnre  and  kind  soever ;" 
the  first  two  of  which  exemptions  they  indeed  enjoyed  at  common  law,  and  that 
&om  lose  by  fire  nnder  26  Geo,  3,  c.  86,  s.  2,)  they  are  further  protected  by  the 
last  mentioned  statute  from  making  good  loss  or  damage  to  any  gold,  sUver, 
diamonds,  watches,  jeweb,  or  precious  stones,  sustained  by  any  robbeTy,  em- 
bezslement,  making  away  or  secreting  thereof,  unless  the  owner  or  shipper  haa, 
at  the  time  of  shipping,  declared  the  nature  and  value  thereof  in  writing ;  G 
Geo.  4,  c.  155,  s,  53,  esempts  them  from  liability  from  damage  arising  from  the 
want  of  a  duly  qualified  pilot,  unless  incurred  by  their  own  rel'usal  or  neglect  to 
take  one  on  bo^ ;  and  sect.  55,  from  liability  for  loss  incnrred  through  the  de- 
fault or  incompetency  of  a  licensed  pilot.  Where  their  common  law  liability 
remains,  it  is  much  narrowed  by  the  following  acts,  viz.,  1  Geo.  2,  c.  15,  which 
exempts  them  from  making  good  losses  incurred  by  the  misconduct  of  the 
master  and  mariners,  without  their  privity,  to  a  greater  extent  than  the  value 
of  the  ship  and  freight  (see  Sutton  v.  Mitchell,  1  T.  R.  18)  [Brown  v.  Wilkin- 
son, 15  H.  k  W.  391]  ;  26  Geo.  i,  cap.  66,  sec.  1,  which  extends  the  above 
enactment  to  all  cases  of  loss  by  robbery,  by  whomsoever  committed,  and  53 
Geo.  3,  cap.  159,  which  extends  to  all  cases  of  loss  occasioned  without  their 
default  or  privity ;  but  this  act  does  not  extend  to  Tessela  need  solely  in  rivers 
or  inland  navigation,  nor  to  any  ship  not  duly  registered  according  to  law ;  nor 
do  any  of  the  acts  extend  to  lighters  and  gabbets.  Hunter  v.  H'Gowan,  1 
Bligfa.  573.  It  should  also  be  observed,  that  the  benefit  oAhe  three  last  men- 
tioned acts  extends  to  owners  only,  not  to  masters,  and  that  the  last  contains 
an  express  cIbobb  againBt  relieving  the  master,  though  he  may  happen  also  to 
be  a  part  owner.    Bee  Wilson  v.  Dickson,  2  B.  ft  A.  2. 

Where  goods  consigned  to  a  vendee  are  lost  through  the  default  of  the  car- 
rier, the  consignee  is  the  proper  person  to  sue,  (if  the  property  in  the  goods  has 
passed  to  him,)  for  the  consignor  was  his  agent  to  retain  the  carrier.  Dawes 
T.  Peck,  8  T.  E.  330;  Button  v.  Solomonson,  3  B.  &  P.  582  ;  King  v.  Mere- 
dith, 2  Camp.  639 ;  Brown  t.  Hodgson,  Id.  36.  Bnt  it  is  otherwise  where  the 
goods  were  sent  merely  for  approval,  Swain  v.  Shepherd,  1  M.  &  Rob.  224,  or 
the  consignee  is  the  agent  of  the  consignor;  Sergeant  v.  Morris,  3  B.  &  A. 
277,  or  the  carrier  has  contracted  to  be  liable  to  the  'cons^or  in 
consideration  of  the  latter's  becoming  responsible  for  the  price  of  the  >•  ^''^i 
carriage  j  Uoore  v,  Wilson,  1  T,  R.  659 ;  Davis  v.  James,  8  Burr.  2680 ;  [or 
where  the  property  in  the  goods  has  not  yet  passed  to  the  vendee,  as,  for 
instance,  when  there  is  no  evidence  of  a  contract  sufficient  to  satisty  the  Statute 
of  Frauds,  and  the  carrier  is  not  of  the  vendee's  selection ;  Coats  v.  Chaplin,  3 
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Q.  B.  483  J  Nomftn  v.  Phfllips,  14  M.  ft  W.  277 ;  or,  to  apeak  generally,  where 
the  carrier  is  employed  by  the  coDBignor,  and  the  goods  are  at  hts  risk  ;  Dnnlop 
V.  Lambert,  6  CI.  &  Fin.  600.]  See  Freeman  v.  Birch,  1  Ner.  &  M.  420 ;  6 
Q.  B.  492,  D.  S.  G. 

In  the  case  of  an  action  broTight  against  a  carrier,  it  \%  sufficient  primdjaeie 
eyidence  of  a  Iobb  by  hia  negligence,  to  show  that  the  goods  never  reached  the 
consignee,  [or  a  short  delivery,  Hawkea  v.  Smith,  Car.  ft  M.  72,  Roirc,  B.]  Bnt 
where  they  are  bailed  to  a  booking-office  keeper,  to  be  delivered  to  a  carrier, 
the  plaiotifT  mast  show  by  direct  evidence,  that  they  were  not  delivered  to  one. 
Gilbert  v.  Dale,  5  A.  ft  B.  543 ;  Griffith  v.  Lee,  1  C.  A  P,  110.  With  regard 
to  the  mode  of  declaring  against  a  carrier,  formerly,  the  practice  was  to  set  oat 
the  custom  of  the  realm ;  that  has  been  discontiuned,  becange  the  costom  of 
the  realms,  being  the  law  of  the  realm,  the  coorfs  take  notice  of  it.  After- 
wards the  practice  became  to  state  the  defendants  to  be  common  carriert 
for  hire,  toiidem  verbU;  that  was,  however,  departed  from  fo  some  extent 
'in  Brotherton  v  Wood,  3  B.  ft  B.  58,  and  still  more  in  Pozzi  v.  Ship- 
ton,  8  A.  ft  E.  974,  where  a  declaration  stating  that  the  plaintiff  delivered 
mid  that  the  defendant  accepted  the  goods  in  qacstion,  to  be  carried  for 
reward  from  A.  to  B.,  was  held  snfliciently  npon  the  custom  of  the  realm 
to  warrant  a  verdict  against  one  of  two  defendants,  npon  evidence  of  his 
being  a  common  carrier.  The  conrt,  however,  doubted  whether  it  would  have 
been  good  on  special  demurrer.  [If  to  such  a  declaration  the  defendant  pleads 
on  acceptance  of  the  goods  on  the  special  terms  of  a  carrier's  notice,  the  plain- 
tiff, if  he  means  t«  rely  upon  gross  negligence  as  rendering  the  defendants 
liable  notwithstanding  the  notice,  mnst  reply  or  new  assign  ETich  negligence. 
Wyld  V.  Pickford,  8  M.  ft  W.  443.  It  is  the  duty  of  a  carrier  not  only  to  carry 
aafely,  bnt  also,  if  no  time  be  stipulated,  to  carry  within  a  reasonable  time,  and 
a  breach  of  that  duty  may  be  proved  under  a  declaration  alleging  the  lapse  of 
»  reasonable  time,  and  that  the  carrier  has  not  delivered.  Raphael  v.  Pickford, 
5  Men.  *  Qr.  551,  6  So.  N.  R.  47fi. 

Questions  have  arisen  as  to  the  time' daring  which  the  liability  of  the  carrier 
continues,  and  there  is  sometimes  considerable  difficulty  in  determining  the 
period  at  which  he  ceases  to  hold  the  goods  in  his  capacity  of  carrier,  though 
retaining  "the  control  or  possession  of  them.  It  is  for  the  jury  (when 
[  lOacJ  (ji^j.^  jg  jj^  written  contract)  to  determine  the  extent  of  the  agreed 
transit,  a::,  for  instance,  in  the  case  of  goods  carried  across  a  ferry,  it  is  for  the 
jniy  to  determine  from  evidence  of  the  practice  at  the  ferry  whether  the  owners 
of  the  ferry  have  undertaken  to  carry  goods  up  a  slip,  or  only  to  land  them  on 
the  shore.    Sec  Walker  v.  Jackson,  10  M.  ft  W.  161. 

Where  a  railway  company  employs  porters  at  the  station  to  carry  luggage 
out  to  the  hackney-carriages,  and  a  porter  accordingly  undertakes  to  carry  out 
a  passenger's  luggage  to  the  carriage,  the  liability  of  the  company  as  common 
carriers  continues  until  the  luggage  is  placed  in  the  hackney-carriage ;  Richards 
V.  Railway  Co.,  7  0.  B.  839.) 

When  the  goods  have  arrived  at  the  end  of  the  transit,  it  seems  that  the  car- 
rier is  bound  to  keep  them  a  reasonable  time  at  hia  own  risk  for  the  owner,  and  it 
would  seem  that  daring  the  period  for  which  he  keeps  them  under  an  obliga- 
tion to  do  BO,  springing  out  of  his  receipt  of  them  as  a  carrier,  he  is  subject  to  the 
same  liability  as  daring  their  transit.  See  Hyde  v.  Trent  Navigation  Com- 
pany, 5  T.  R.  389.  After  that  period  his  extraordinary  liability  as  a  common 
carrier  is,  it  wonld  seem,  at  an  end.  and  he  remains  liable  only  to  the  same  extent 
OS  ordinary  depositees.  See  per  Lord  Abinger,  C.  B.,  Cairns  v.  Robins,  8  M, 
ft  W.  258. 
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In  Bonnw  v.  Gatliff,  4  N.  0.  314,  6  Soott,  667,  3  Scott,  N.  B.  1,  8  Man.  A 
Gr.  643,  8  Scott,  N.  R.  604. 11  Clark  &  Fio.  45,  the  dnt;  of  a  carrier  bj  sea  waa 
much  considered.  It  was  there  holden  by  the  Conrta  of  Common  Fleas  and 
Exchequer  Chamber,  and  by  the  House  of  Lords,  that  in  the  absence  of  any 
conree  of  dealing  or  nsag«  of  the  port  to  jnatif;  him,  a  carrier  by  sea  nnder  a 
bill  of  lading  i^f  goods  to  be  delivered  "  at  the  port  of  London,  (all  and  every 
the  dangers  of  the  sea,  See.,  excepted,)  onto  Mr.  Saninel  Qatliff  or  assigns,  on 
paying  for  the  said  gooda  freight,"  tc,  was  not  entitled  immediately  on  t^e 
arrivsJ  of  the  tsssbI,  and  vithont  notice  to  the  owner,  to  land  the  gooda ;  and 
that,  having  so  landed  th^m  on  a  wharf,  where,  before  coming  to  the  bands  of 
the  owner,  they  wero  destroyed  by  accidental  Sre,  the  carrier  was  responsible 
for  their  loss.  In  the  same  case,  apon  a  piea  to  the  second  connt,  a  qneation 
aroee  as  to  the  liability  of  a  carrier  by  sea,  who,  for  an  additional  hire,  nnder- 
takee,  after  the  arri'ral  of  the  goods,  to  take  eara  of  them  at  the  whu'f  where 
they  are  landed,  and  to  convey  them  within  a  reasonable  time,  to  the  place  of 
business  of  the  cnstomer.  The  Conrt  of  Common  Pleas  held  that  he  was  liable 
for  a  los8  of  the  goods  by  occidetital  fire, whilst  on  the  wharf,  there  being  no 
groand  for  supposing  him  to  be  clothed  with  one  degree  of  responsibility  whilst 
taking  care  of  the  goods  at  the  wharf,  and  another  and  different  degree  whilst 
carijiqg  the  goods  from  the  wharf,  inasmuch  as  both  these  dnties  formed  part 
of  the  same  express  contract,  and  were  paid  for  by  the  same  reward  ;  and  that 
court  referred  to  Hyde  v.  Trent  Navigation  Compuiy,  as  an  authority  for  their 
judgment.  In  "the  Excheqoer  Chamber  that  part  of  the  jndgraont  r,,n«.| 
was  reversed,  on  the  gronnd  that  the  second  connt  did  not  state  an   l-  -I 

employment  of  the  defendants  as  common  carriers,  a  point  not  noticed  in  the 
Common  Fleas,  and  the  principle  acted  upon  by  that  coort  is  therefore,  per- 
haps, nntonched  by  the  reversal. 

Id  Cairns  v.  Bobins,  8  M.  £  W.  258,  goods  were  sent  by  a  carrier,  who  deli- 
vered them  to  his  customer,  accompanied  by  a  printed  bill  which  stated  that 
"any  goods  that  shall  have  remained  three  months  in  the  wacehoose  withont 
being  claimed,  or  on  account  of  the  non-payment  of  the  charges  thereon,  will 
be  sold  to  defray  the  carriage  and  other  charges  thereon,  or  the  general  lien, 
as  the  cose  may  be,  together  with  warehonse  rents  and  expenses."  The  cus- 
tomer sent  them  back  to  the  carrher's  warehouse  to  await  his  orders.  They 
remained  there  more  than  a  year,  and  then  were  lost.  The  customer  brought 
an  action  treating  the  carriers  as  bailees  for  reward,  and  a  verdict  found  for 
the  plaintiff  was  upheld  by  the  Court  of  Exchequer,  on  tbfc  ground  stated  by 
AldersoD,  B.,  in  the  course  of  his  judgment,  that  there  was  evidence  from 
whence  the  jury  might  reasonably  find,  that  in  consideration  that  the  parties 
whose  goods  were  carried  would  pay  a  certain  sum,  the  defendants  would  not 
only  carry  them,  but  would  warehouse  tbem  for  three  months,  the  compensation 
so  paid  being  a  compensation  not  only  for  carrying,  but  for  warehouse  rent  also.] 

The  rixth  and  lost  class  of  bailments  is  (according  to  Lord  Holt)  mandaluei, 
or  a  delivery  of  goods  to  somebody  who  is  to  carry  tbem,  or  do  something  about 
them,  gra/is.  And  this  might  have  been  classed  under  the  same  head  with 
d^oiUvm.  For  as  the  keeping,  carrying,  and  Korking  upon  goods  ^br  Aire  are 
all  included,  both  by  Lord  Holt  and  Sir  W.  Jones,  nnder  the  same  head,  there 
seems  no  good  reason  why  the  keeping,  carrying,  and  waking  vpon  them  gralui- 
(Mufyshoald  not  have  been  so  likewise.  Certain  it  is,  that  the  liabilities  of  the 
depoiitary  and  of  th^  maTidaiaTy  are  precisely  the  same  ;  both  (in  the  absence, 
at  leatt  of  a  contract  in  special  terms)  are  boand  to  slight  diligence,  and  to  ahght 
diligence  only,  and  liable  to  nothingshort  of  gross  negligence,  the  reason  in  each 
cua  being  the  same,  namely,  that  neither  is  to  receive  any  reward  for  his  ser> 
Vol.  1.— 20 
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Tices.  Accordingly,  wheneTer  the  extent  of  a  mandataTy'B  liability  ia  di 
we  find  tho  casea  Tespecting  that  of  depoBitaries  cited,  and  relied  apon,  and  so 
vice  Tersa.  The  cases  of  Boanchamp  r.  Fowle;,  1  M.  &  Rob.  38;  Shiells  T. 
Blackburne,  1  H.  BI.  158;  and  Dartnall  t.  Howard,  4  B.  &  C.  34S,  the  facta  of 
nhicb  are  reapectivcly  stated  at  tbe  commenceinent  of  this  note,  were  decisions 
*on  the  reapoDaibiJit;  of  mandataries,  and  from  those,  oa  well  as  from 
I  -I  the  general  principle,  it  appeara  that  anch  bailees  are  liable  for  ^ow 

ntgligenee,  and  for  that  only. 

[A  grattdtous  agent  is,  however,  bonnd  to  nae  snch  skill  aa  he  poaaesaca;  for 
inatftoce,  a  person  who  rides  a  horse  gratuitoasiy  at  the  owner's  request  for  the 
purpose  of  showing  him  for  sale,  if  proved  to  be  a  person  skilled  in  the  manage- 
ment of  a  horse,  is  hold  equally  liable  with  a  borrower  for  injnry  auataii^d  by 
the  horae  whilat  ridden  by  him.    Wyson  v.  Brett,  11  M.  A  W.  113.] 

From  the  above  cursory  view  of  the  law  of  bailments,  it  will  be  seen  that 
heaideB  the  six  claasea  ennmerated  by  Lord  Holt,  baileea  may  be  diatribated 
into  three  general  clasaea,  varying  from  one  another  in  their  degreea  of  respon- 
sibility. Thejirst  of  these  is,  where  the  bailment  is  for  the  benefit  of  the  bailor 
alone :  this  indndea  the  caaes  of  mandalarw  and  depontx,  and  in  this  the  bailee 
is  liable  only  for  groai  itegligenee.  The  leeond  is,  where  the  bailment  ia  for  the 
benefit  of  the  bailee  alone  ;  this  comprises  loans,  and  in  this  class  the  bailee  is 
bound  to  the  very  striclal  diligence.  The  third  ia,  where  the  bailment  ia  for 
the  benefit  both  of  bailor  and  bailee ;  this  includes  locatio  rei,  vadium  and  loea- 
tiooperit,  and  in  this  class  an  ordinary  and  average  degree  ofdiligenee  ia  suffi- 
cient to  ^empt  the  bailee  from  responaibility. 


In  the  common  law,  the  only  anre  way  of  ascertaining  legal  obligations, 
and  the  moat  convenient  method  of  arranging  them,  is  by  considering  the 
remedies  by  which  the  obligatiouB  are  enforced.  Bights  and  duties,  ao 
called,  exislJDg  beyond  the  limits  of  legal  remedy,  may  be  matters  of  en- 
lightened curiosity,  and  moral  or  metaphysicsl  speculatioD,  bat  are  no  part 
of  the  common  law. 

Most  of  the  classes  of  peraona  mentioned  in  the  preceding  case  and  note, 
may  bo  comprehended  under  the  diatinction  of  ordinary  paid  agent*  and 
unpaid  agenit ;  and  as  the  actions  by  wbich  their  liability  is  enforced,  are 
case,  trover,  and  assumpsit,  there  can  be  no  difficulty  in  determining  the 
ground  and  extent  of  their  liabilities. 

But,  besides  these,  there  are  at  least  three  clasaea  of  persons  apon  jrbom 
the  common  law  has  imposed  a  peculiar  responsibility;  and  has  allowed  a 
special  writ  for  the  enforcement  of  it.  It  differs  from  the  liability  of  the 
two  first  mentioned  claaaea  in  this;  that,  whereas  they  are  liable  only  for 
negligence  or  want  of  diligence,  this  claas  is  made  responsible,  as  a  kind  of 
insurers,  for  damage  arising  wholly  by  the  act  of  olhera,  or  by  inevitable 
accident;  by  any  cauae,  in  short,  except  the  act  of  God.  Such  ia  tho  liv 
bility  at  common  law,  of  a  master  of  a  house,  for  damage  done  to  his  neigh- 
bor'a  property,  by  a  fire  ariaing  in  his  house,  thongb  occasioned  by  the 
negligence  of  others,  if  they  have  entered  the  bouse  with  bis  consent  or 
knowledge :  of  an  innkeeper,  for  any  loas  or  injury  to  goods  of  travellera 
placed  infra  bospitam ;  and  of  common  carriers.  The  liability  of  tbese 
three  appears  to  reat  on  the  same  principle,  and  have  the  same  extent;  being 
within  the  range  of  its  ao^a,  a  responsibility  for  all  damage  arising  by 
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baiDMi  means  ;  and  It  is  enforced  hj  the  B&ma  kind  of  specinl  writ,  upon 
the  law  and  cuiiom  of  the  realm  of  England.  It  appears  to  be  a  peculiar 
and  Dative  institution  of  the  English  people ;  very  siniikr  in  its  policy  to 
the  law  which  made  the  hundred  liable  for  robberies,  &c. 

The  common  law  responsibilitj  of  a  master  of  a  houM  is  understood  to  be 
abolished  bj  statute  6  Ann.  c.  81,  s.  6;  10  Ann.  o.  14,  s.  1;  which  pro- 
Tides  that  no  action  eball  be  maintained  against  any  person  in  whose  houae 
or  chamber  any  fire  shall  accidentatly  occur;  the  old  cases,  however,  espe- 
cially 2  Hen.  IV.  18,  pi.  6,  are  worth  reading,  on  account  of  the  close 
analogy  to  the  cases  of  innkeepers  and  carriers;  and  the  case  of  Anonymous, 
Cru.  £1.  10,  to  illustrate  the  difierence  between  a  special  action  on  the  cus- 
tom, and  an  action  on  the  case  for  negligence.  See  also  Filliter  v.  Phippard, 
11  Q.  B.  347,  354. 

The  whole  subject  of  the  preceding  case,  and  of  Calye'a  (ante,  p.  194,) 
may  therefore  be  cooudered  under  the  following  heads : 

1.  Innkeepers. 

2.  Common  carrieia. 

3.  Ordinary  paid  agents;  and  unpaid  agents. 

1.  Imniuupeh. — The  principle  eibibited  in  Calye's  case,  (ante,  p.  194,) 
in  regard  to  the  liability  of  an  innkeeper,  is  well  established,  as  a  part  of 
the  law  in  this  country.  An  innkeeper  is  answerable  for  all  losses  happen- 
ing to  the  goods  of  travellers  becoming  his  guests,  except  sach  losises  as  are 
caused  by  the  act  of  God  or  the  public  enemies,  or  by  the  conduct  of  the 
gueat  himself,  or  his  servant,  or  the  companion  whom  he  brings  with  him; 
Mason  v.  Thompson,  9  Pickering  2«0,  284 ;  Kiatcn  v.  Hildebrand,  9  B. 
Monroe,  72,  74;  Thiokatnn  v.  Howard,  8  Blackford,  535,  537  ;  and  he  is 
answerable  not  only  for  their  safe  keeping,  but  for  their  well  keeping; — 
liable  if  they  be  injured,  as  well  as  if  they  be  stolen  ;  8haw  v.  Berry,  31 
Haine,4^,  in  which  a  misconception  by  Sxoar,  J,,  of  the  principal  case,  ^-^  V  S 
and  of  tse  law  of  innkeepers,  is  ably  corrected. 

To  become  subject  to  this  extraordinary  liability,  it  is  essential  that  the 
person  should  be  a  common  innkeeper ;  that  is  to  say,  should  exercise  the 
calling  or  business  of  entertaining  travellers,  or  transient  persons;  either 
together  with,  or  without  their  horses ;  and  should,  thereby,  become  bound 
to  receive  and  entertain  all  travellers  demanding  hospitality,  unless  there  be 
a  good  excuse  for  refusing.  The  keeper  of  a  boarding-house  or  a  cofiee- 
honse,  though  he  may  occasionally  entertain  travellers,  does  not  incur  the 
responsibility  of  an  innkeeper;  Lyon  v.  Smith,  1  Morris,  184;  Kbten  v. 
Hildebrand,  9  B.  Monroe,  72,  75.  And  see  Dansey  v.  Richardson,  3  Ellis 
fcBlackburne,  (1  Q.  B.)  14*,  (77  E.  C.  L.  143.)  And  it  is  only  in 
rektion  to  the  goods  of  travellers  or  wayfarers,  becoming  his  guests,  that 
an  innkeeper  incurs  this  liability ;  the  goods  of  a  permanent  boarder  at  an 
inn  are  not  thus  protected ;  Manning  v.  Wells,  9  Humphreys,  746 ;  Kisten 
T.  Hildebrand.    And  see  Berkshire  Woollen  Co.  v.  Proctor,  17  Cashing,  417 

To  give  rise  to  this  liability  in  an  innkeeper,  it  is  necessary  that  the  tra- 
veller should  have  become,  in  point  of  law,  his  guest.  If  a  traveller  comes 
to  an  inn  and  becomes  its  guest,  snd  leaves  his  property  there,  and  goes 
out  for  a  time,  intending  to  return,  the  inukeeper  is  liable  for  goods  lost 
during  the  guest's  absence;  M'Donald  v.  Kdgerton,  5  Barbour's  S.  Ct.  560. 
And  the  liability  is  not  altered  by  the  fact  that  the  traveller  has  made  an 
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ftgre«ment  with  tbe  innkeeper  for  the  price  of- his  board  by  the  week; 
Berkehire  Wogllen  Co.  t.  Prootor,  7  CuibiDg,  417.  Bat,  apon  the  ques- 
tion whether  a  traveller  can  become  a  guest  by  sending  his  goods  to  an  inn 
without  going  there  himself,  there  has  been  a  difference  of  opinion.  Tbe 
true  principle  appears  to  be,  that  the  business  of  an  innkeeper  is  two-fold ; 
to  entertain  travellers,  and  to  entertain  their  horses,  inclnding  the  care  of 
travelling  eqnipage.  A  person  will,  no  donbt,  incur  the  fbll  liability  of 
an  innkeeper,  aa  respects  goods  broaght  to  hie  inn  by  a  Iraveller,  even  if 
rach  person  provides  entertainment  for  travellers  onlj,  and  not  for  their 
horses.  And  on  the  other  hand,  a  person  who  provided  ent-ertunnieat 
only  for  tbe  horses  of  travellers,  and  not  for  travellers  also,  would  not  inour 
an  innkeeper'a  iCBponsibility,  as  respeota  horses  sent  to  him  by  travellers; 
for  he  would  be,  in  taw,  a  liveryman,  and  not  an  innkeeper.  But  the  boBi- 
ness  of  an  innkeeper,  in  its  greatest  Gomplet«ness,  includes  both  services ; 
and  the  law  seems  to  be,  that  a  traveller,  by  sending  bis  horses  and  car- 
riage to  an  inn,  becomes  tbe  guest  of  the  inn,  so  br  aa  a  reeponsibility  for 
those  objects  is  oonoenied,  Uiungh  tbe  traveller  himself  lodges  and  diets 
elsewhere ;  but  that,  by  sending  to  an  inn  his  luggage,  or  other  effects 
aooompanying  tbe  peisOD,  without  coming  himself,  be  does  not  become  % 
guest,  nor  does  the  innkeeper  become  chargeable  for  them.  That  a  traveller 
by  sending  bis  horse,  chaise  and  harness  to  an  inn,  though  he  himself  goee 
to  lodge  with  a  friend,  becomes  the  guest  of  the  inn,  so  iar  as  to  cause  tbe 
innkeeper  to  be  liable  for  the  loss  of  tbe  horse  or  eqnipage,  is  decided  in 
Mason  v.  Thompson,  9  Pickering,  280,  285,  on  the  authority  of  Yorke  t. 
Grenaugh,  2  Lord  Raymond,  866,  868 ;  and  again  in  Peet  v.  M'Oraw,  25 
Wendell,  658.  If,  however,  one  who  is  not  a  traveller,  wayfarer,  or  tran- 
sient person,  but  a  resident  in  the  town,  keep  his  horses  at  an  inn,  the  inn- 
holder  is  not  auflwerable,  but  for  negligence ;  being  in  law,  as  respeate  such 
horses,  only  a  liveiymsn.  This  is  the  point  adjudged  iuQrinnell  v.  Oook, 
S  Hill's  N.  T.  486}  Thickstun  v.  Howard,  8  Blackford,  635;  and  Hick- 
man V.  Thomas,  16  Alabama,  666,  and  although,  in  all  of  these  oases  the 
opinion  was  expressed,  that  to  make  an  innkeeper  liable  for  the  horses  of 
any  one,  the  proprietor  must. became  personally  a  gnest  of  the  inn,  yet  that 
point  was  not,  in  any  of  these  cases,  judicially  before  the  oonrt.  The  case 
of  Washburn  v.  Jones,  14  Barbour,  193,  waa  decided  very  reluotantly,  and  is 
justly  spoken  of  by  the  court  as  "a  close  case,"  and  one  in  which  they 
bad  difficulty.  There  an  agreement  was  made  between  the  owner  of  a 
stallion  and  an  innkeeper,  by  which  the  latter  was  to  entertain  the  groom 
and  the  horse  one  day  in  each  week,  or  whenever  tbe  groom  should  call 
with  such  horse,  who  was  on  a  circuit  of  tbe  township  during  the  seaxon. 
The  horse  was  to  be  kept  in  a  particular  stall  in  the  innkeeper'^  stable, 
and  the  groom  waa  to  take  ezdnsive  care  of  him.  While  the  horse  was  in 
tbe  stall,  pursuant  to  tbe  agreement,  be  received  an  injury.  Tbe  court 
held  the  case  one  of  innkeeper  and  guest,  and  that  the  former  wu  liable 
for  an  injury  which  bad  happened  without  bis  default;  it  not  happening 
by  inevitable  accident  or  the  public  enemy. 

The  liitbility  of  an  innkeeper  is  for  all  goods  of  a  traveller,  that  are  infra 
ho^ilium,  that  is,  intrusted  to  the  care  and  keeping  of  tbe  inn.  An  inn- 
keeper, Indeed,  ia  bound  to  take  into  bis  oare  and  keeping,  tbe  goods  of 
all  travellers  coming  as  guests  to  hia  inn,  without  its  being  necessary  that 
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the  goods  should  be  placed  in  his  special  keeping ;  and,  therefore,  if  i, 
traveller  is  his  gnest,  and  the  goods  are  brought  within  the  inn,  that  is 
Bufficient  to  create  the  responsihilit; ;  McDonald  t.  £dgerton,  6  Barbour's 
8.  Ct.  560.  [And  this  liability  extends  not  only  to  Inggage  and  goods  but 
to  money  also,  and  baa  not  been  restricted  to  Bach  things  and  snoh  sums  as 
are  dengned  for  the  ordinary  travelling  expenses  of  the  guests ;  nor  is  any 
usage  of  guests  at  an  inn  to  leave  their  money  or  valuables  at  the  bar, 
where  there  was  a  safe  binding  on  the  gnest,  nnless  he  has  aotnsl  notice  of 
it,  which  is  a  question  for  the  jory.  The  Berkshire  Woolen  Co.  v.  Proctor, 
7  Coshing,  417.  As  to  the  amount  of  money  which  a  traveller  may  have, 
the  enforcement  of  the  rule  withont  some  restrictions  might  possibly  go 
too  Car.  The  only  way  to  secure  the  enforcement  of  a  good  rule  is  to  make 
it  reasonable,  praoticable,  and  proportioned  or  sympathetic  to  its  main 
subject.  The  bumnesa  of  the  innkeeper  is  to  entertain  traveilers;  persons 
who  at  iraveBtra  are  engaged  in  passing  from  place  to  place.  Such 
people  he  is  bouTuI  to  receive.  For  their  property  generally  too,  that  they 
bring  with  them,  be  is  and  onght  to  be  made  liable.  If  a  traveller  oome 
with  wagons  and  boxes,  the  innkeeper  perceives  at  once  the  character  of 
his  guest  and  is  forewarned  aooordingly.  But  where  a  stranger  comes' 
withont  declaring  hi^  character,  but  having  great  amounts  of  money — 
>8  bank  notes  or  coupon  bonds — upon  his  person,  or  immensely  valuable 
diamonds  in  his  trunk,  the  purpose  of  which  is  generally  not  to  carry 
valuables,  but  clothes  merely,  the  innkeeper  is  positively  thrown  off  his 
guard.  Of  money  even  the  innkeeper  is  and  ought  to  be  responsible  for  loss 
of  any  amount  which  it  is  fit  or  convenient  for  the  traveller  to  have  tn  the 
bvtinfti  or  act  of  traveJUng ;  but  not  for  that  which  has  no  necessary  con- 
nection with  travelling  at  all,  bat  belongs  to  some  other  business  that  the 
traveller  follows  when  bis  journey  is  ended  or  before  it  is  begun.  The 
common  carrier  is  liable  for  the  safety  of  passengers  and  of  their  baggage, 
but  the  rule  is  that  under  the  denomination  of  baggage,  only  such  amount 
of  money  as  is  reasonably  necessary  for  travelling  expenses  is  included. 
Why  shall  the  principle  be  extended  in  regard  to  innkeepers,  in  oases 
where  the  innkeeper  has  publicly  notiSed  that  he  has  a  safe  for  valnables 
for  which  he  will  not  be  liable  unless  they  are  deposited  in  it  ?  Within 
certain  limits  (which  I  do  not  attempt  exactly  to  define)  let  the  innkeeper 
be  held  liable,  whether  his  gnest  give  him  bis  money  or  property  to  keep 
for  him  or  not,  »nd  let  every  facility  in  the  way  of  evidence,  as  of  his  own 
oath,  perhaps,  or  still  better,  of  presumption  without  oath,  be  given  to  the 
gnest — as  has  been  done  in  favor  of  traveller  on  suits  against  carriers  for 
loss  of  baggage — to  show  his  possession  and  loss.  The  innkeeper  knows 
that  the  guest  is  a  traveller  and  he  may  be  presumed  to  conceive  it  possible 
that  he  is  travelling  to  a  distance.  And  for  all  the  money  likely  to  be 
wanted  for  him  or  his  party  in  such  journey,  let  him  be  held  liable.  But 
if  the  traveller  foregoing  the  use  of  banks,  bills  of  exchange,  expresses, 
and  other  oontrivanoes  of  modem  commerce  made  to  avoid  these  very  risks, 
is  carrying  enormous  soms  for  trade,  or  investment,  or  transfer,  at  the  end  of 
ku  journey — Uke  the  agent  of  an  exchange  broker  or  the  runner  of  a  bank- 
it  Beema  reasonable  that  he  should  inform  the  innkeeper  of  the  special  risk 
in  order  that  the  innkeeper  may  put  a  special  guard,  eapeeially  if,  as  in  ths 
oase  of  the  traveller,  the  innkeeper  is  bound  to  receive  him.    The  rules  of  the 
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"cnatom  of  ttie  Tetilin  of  England" — io  wbich  country,  as  compared  with 
oare,  it  Cftn  hardl;  be  said  Uiat  there  is  "a  travellicg  public,"  or  "a 
public"  of  any  kind,  are  not  praaticalile — and  indeed  never  were  applied, 
even  in  a  limited  vaj,  to  a  conutrj  like  onrs.  What  comparison  could  be 
made  between  the  trarelling  of  England  and  America?  or  of  the  risks  of 
the  proprietor  of  Mivarta,  or  Ijong's,  or  Fcnton's,  or  the  Clarendon  in 
London,  and  the  proprietor  of  such  enormous  receptaolei  of  ever  changing 
people  as  the  Aetor  House,  or  Metropolitan,  or  St.  Nicholas  in  Neir  York, 
or  the  Oirard  House  in  Philadelphia,  crowded  by  traders,  brokers,  and  so 
motley  a  oongregation,  that  it  is  nece^isary  to  warn  travellers  by  placard  to 
"beware  of  pickpooketa  and  chamber-thieves."  The  true  rule,  as  I  have 
said,  is  therefore  to  make  the  rule  absolute,  liberal,  and  easy  of  enforcement, 
within  its  proper  sphere :  but  not  to  seek  to  apply  it  to  cases  so  bard  as 
will  destroy  its  application  any  where.]  But  if  the  goods  are  inlmsted  to 
the  keeping  of  the  innholder,  it  matters  not,  whether  or  not,  they  are 
brought  within  the  building,  or  even  within  the  curtilage  of  the  inn  :  the 
liability  does  not  depend  upon  the  place  where  the  goods  are  deposited,  but 
upon  the  question,  whether  they  are  given  into  the  custody  of  the  inn- 
keeper, or  kept  at  the  risk  of  the  guest  The  inquiry  always  is,  did  the 
party  rest  on  the  security  of  the  inn  f  And  where  an  innkeeper  gave 
notice  that  he  would  furnish  all  passengers  and  their  baggage  with  a  free 
passage  from  a  railroad  station  to  his  house,  they  coming  there  as  guests, 
and  employed  certain  carriages  to  bring  such  passengers  and  tbetr  baggage 
free  of  charge,  to  his  bouse,  it  was  held  that  he  was  liable  to  ar'traveller  to 
whom  this  arrangement  was  known,  and  who  having  employed  one  of  these 
carriages  to  go  to  the  inn,  had  his  baggage  lost  or  stolen  on  the  way. 
Dickerson  v.  Winchester,  4  Gushing,  119.  The  court  remarked  that 
whether  the  defendant  was  to  be  charged  as  an  innkeeper  or  as  a  common 
carrier  of  persons,  was  perhaps  immaterial.  But  the  report  does  not  clearly 
show  from  what  cause  the  loss  arose.  The  liability  was  further  extended 
in  Needles  v.  Howard  in  the  C.  P.  of  New  York  City,  1  E.  D.  Smith,  54, 
in  which  it  was  decided  where  the  defendant,  the  proprietor  of  the  Irving 
House,  a  large  hotel  in  New  York,  was  in  the  habit,  not  as  an  incidental 
thing,  but  as  an  established  practice  of  receiving  small  packages  for  his 
guests  while  they  were  stopping  at  his  house;  keeping  a  book  in  the  office, 
where  an  entry  was  habitually  made  of  the  date  of  the  packages,  receipt, 
the  person  to  whom  it  was  sent,  the  number  of  his  room,  and  the  servant 
to  whom  it  was  delivered ;  that  the  innkeeper  was  responsible  at  innkeeper 
for  them.  Whether  be  was  bound  to  receive  packages  sent  to  his  hotel  is 
that  way,  was  a  different  question ;  but  having  himself  adopted  the  practice 
of  receiving  them,  and  from  the  regulations  he  bad  CEtablisbed  respecting 
them,  having  made  it  a  part  of  his  business  as  hotel  keeper  to  receive  and 
take  charge  of  them  for  his  guests,  he  became  liable  for  tbeir  safe  keeping. 
The  &ct  that  no  direct  compensation  was  received,  was  not  considered 
important.  Such  compensation  was  not  received  even  for  ordinary  baggage. 
The  contract  in  either  case  was  accessory  to  the  main  contract,  and  in  con- 
sideration of  no  other  gainful  contract.  In  the  oase  then  before  the  court, 
an  innkeeper  was  accordingly  held  liable  to  a  partmerthip  for  thirty-etx 
packages  of  lace  sent  to  oite  of  the  partners,  who  alone  was  lodging  at  his 
hoteL    If  (be  guest  leaves  hia  horse,  carriage,  or  other  property,  to  the 
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care  and  dlspoul  of  the  mokeepeT,  the  latter  ie  liable,  though  the  property 
be  put  ID  a  stable,  wagon-baiua,  open  shed,  or  pasture-lot;  Clute  t.  Wig- 
gioa,  i4  Johnson,  175 ;  Piper  v.  Maaoy,  21  Wendell,  282 :  but  if  the 
guest  requires  that  his  horse,  or  other  animal,  should  be  put  to  pasture,  and 
he  is  stolen,  the  innkeeper  is  not  liable ;  Hawley  v.  Smith,  25  Wendell, 
G42.  That  is  the  principle  upon  vhich  the  court,  in  that  case,  professed 
to  proceed,  and  it  is  no  doubt  a  correct  one;  but,  as  the  statement  says, 
that  the  plaintiff  stopped  at  the  bouse  with  a  drove  of  700  sheep,  which, 
"  with  his  knowledge,"  were  turned  out  to  pasture,  and,  there,  were  injured 
by  eating  laurel,  probably,  the  true  ground  of  the  judgment  is,  that  a  flock 
of  sheep  is  not  comprehended  among  the  "  bona  et  estalla  transeuntia," 
which  an  innkeeper  is  bound  to  receive  and  protect.  Upon  a  similar  prin- 
cipal, that  an  innkeeper  is  liable  only  for  such  things  as  are  put  infra 
ho^ilium,  or,  under  the  protection  of  the  inn,  it  was  held  in  a  ease,  where 
the  plaintiff  coming  to  lodge  at  the  inn,  had  delivered  a  bag  of  money  to 
the  innkeepers'  step-daughter,  who  was  in  the  house  as  a  relation,  and  not 
as  a  serrant,  the  plaintiff  being  on  terms  of  great  intimacy  with  her,  and 
having  often  before  trusted  money  to  her  keeping,  and  then  actually  courting 
her  in  marriage,  and  she  had  carried  the  bag  into  the  defendant's  bed- 
room, that  the  true  point  iu  the  case,  was,  whether  the  plaintiff  did  not 
repose  his  trust  and  confidence  in  the  step-daughter,  without  resting  on  the 
security  of  the  inn;  and  the  jury  found  for  the  defendant;  Sneider  t. 
GeisB,  1  Teates,  34.  The  innkeeper's  liability  ceases  when  the  guest  pays 
his  bill  and  leaves  the  bouse  with  the  declared  intention  of  not  returning. 
If  he  leaves  his  baggage  behind  him,  the  innkeeper  is  no  longer  responsible 
for  its  safe  keeping,  anless  it  is  specially  committed  to  his  charge,  and  then 
only  as  a  common  bailee.     Wintermate  T.  Clarke,  5  Sanford,  242. 

It  is  almost  unnecessary  to  add  that  to  hold  the  innkeeper  liable  for  the 
lo6s  of  the  guest's  property  the  latter  must  himself  not  have  been  Iguilty  of 
negligence  oonduoing  to  the  loss  :  and  hence  a  recent  English  Case  decided 
that  where  a  guest  showed  his  money  ostentatiously,  in  the  presence  of 
several  persons,  and  there  openly  put  it  into  an  ill-secured  hoz  which  he 
left  iu  the  traveller's  room  from  w henoe  it  was  stolen,  that  the  landlord  was 
not  liable.    ArmisUad  v.  Welde,  17  Q.  B.,  261. 

If  any  casualty  befal  an  animal,  in  the  possession  of  an  innkeeper,  to 
which  his  responsibility  as  innkeeper  would  not  extend,  he  will  still  he 
liable  as  a  bailee,  for  negligence ;  Hill  v.  Oven,  5  Blackford,  323 ;  Hawley 
V.  Smith. 

2.  CoHKON  Cakoiebs. 

Definition  of  common  carriert.  A  common  carrier  is  usually  defined, 
one  who  undertakes  for  hire  to  carry  for  any  who  choose  to  employ  him. 
See  Mershon  et  al.  v.  Hobensack,  2  Zabriskie,  373,  377,  3  id.  580.  The 
subject  is  examined  by  Gibbon,  C.  J.,  in  Gordon  t.  Hutchinson,  1  Watts 
and  Sergeant,  285,  and  the  rule  deduced  is,  that  "a  wagoner,  who  carries 
goods  for  hire,  is  a  common  caarier,  whether  transportation  be  his  principal 
and  direct  business,  or  an  occasional  and  incidental  employment."  A  defi- 
nition which  in  the  South  has  been  thought  a  little  broad;  Fish  v.  Chapman, 
2  Kelly,  S55.  In  Craig  v.  Childress,  Peek's  Tennessee,  270,  271,  the  rule 
laid  down,  and  approved  of  in  Tumey  v-  Wilson,  7  Yerger,  340, 342,  is 
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tb&t  "one  who  undertakes  for  a  reward  to  convey  produce  or  gooda  of  anj 
sort,  from  one  plnoe  upon  tbe  river  to  another,  becomes  thereby  liable  as  a 
common  carrier:"  and  in  Moses  et  al.  v.  Noriis,  i  New  Hampshire,  304, 
it  was  held  to  be  well  settled  tha^"all  peraouB  carrying  gooda  for  hire, 
eome  under  the  denomination  of  common  carriera."  In  Chevallier  v. 
Btrahams,  2  Texas,  115,  thia  subject  was  examined,  and  the  rule  dcdaced, 
that  all  persons  who  transport  goods  from  place  to  place  for  hire,  for 
such  persons  as  see  fit  to  employ  them,  whether  usually  or  occasionally, 
whether  as  a  principal  or  an  inoidental  and  subordinate  occupation,  are 
aommon  carriers,  and  incur  all  their  reapoUEibilities.  In  I^  v.  Chapman, 
2  Kelly,  (Qeorgia)  852,  the  Pennsylvania  definition  of  Gibson,  0.  J-,  waa 
admitted  to  be  favoured  by  the  law  establbbed  in  Tennessee  and  New 
Hampshire,  but  was  thought  too  broad  « in  a  planting  and  commercial  com- 
munity," where  there  are  few  planters  owning  a  l«am,  who  do  not  occasion- 
ally  contract  to  oarry  goods,  and  a  common  carrier  was  defined  to  be  "one 
who  undertakes  to  transport  from  place  to  place  for  hire  the  gpods  of  such 
as  employ  him  :"  and  the  court  said  that  the  bunneas  mnst  be  "habitual 
and  not  casual."  It  is  reasonable,  and  seems  to  be  settled,  that  one  who 
undertakes,  though  it  be  only  pro  hac  vice,  to  act  as  a  common  carrier,  that 
is  to  carry  for  hire  without  a  special  contract,  thereby  incurs  the  responsi- 
bility of  a  common  carrier,  or  to  carry  "unavoidable  accidents  only 
excepted;"  Fiah  v.  Chapman,  2  Kelly,  855;  Powera  v.  Davenport,  7 
Blackford,  497.  And  Elkins  t.  Hie  Boston  and  Maine  B.  R.  Co.,  8  Foster, 
275,  is  not  inconsistent  with  this  in  deciding  that  where  a  railroad  com- 
pany has  distinct  seta  of  trains,  one  a  poasengor  train  and  one  a  freight  train, 
on  the  former  of  which  it  is  against  their  regulations  to  take  articles  unless 
the  owner  is  with  them,  and  on  which  it  never  hod  so  taken  articles  except 
twice  within  two  yeara, — when  the  bills  did  not  state  and  there  was  no 
agreement  that  they  were  to  go  by  theiw  trains, — in  such  case  against  a 
plaintiff  who  had  delivered,  without  any  address  upon  them  two  articles  to 
be  transported  by  the  passenger  train,  that  there  was  not  sufficient  evidenca 
to  show  that  the  defendants  held  thcmaelvea  only  as  common  carriers  by 
these  trains;  the  presumptions  being  that  on  both  oocauooa  the  goods  were 
thus  tranaport^d  for  the  temporary  convenience  of  the  company.  Ship- 
ownera,  and  ateamboat-ownera,  carrying  gooda,  on  rivcra,  lakea,  or  the  high 
seas,  either  to  foreign  or  domeatic  ports,  are  common  carriers,  with  all  the 
duties  and  reaponaibilitieB  which  belong  to  carriers  by  land.  Elliott  & 
Stewart  v.  Rosaell  &  Lewia,  10  Johnson,  1 ;  Kemp  &  Billing  v.  Goughtry 
and  others,  11  id.  107;  M'Arthur  &  Huribert  v.  Seara,  21  Wendell,  190, 
over-ruling  whatever  was  contra  in  Avmar  v.  Aator,  6  Cowen,  266;  Crosby 
y.  Fitch,  12  Coonectiout,  410;  Haatmga  et  al.  v.  ^pper,  11  Pickering, 
41 ;  Bennett  v.  Filyaw,  1  Florida,  403 ;  Friend,  &c.  v.  Woods,  6  Grattan, 
189, 192;  Porterfield  &  Brooks  v.  Humphreys,  8  Humphreys,  497,  &o., 
&c.  To  constitute  a  common  carrier,  a  right  to  compensatiota  must  exist, 
though  a  contract  to  pay  a  certain  sum  need  not  have  been  made ;  Kbox  v. 
lUvea,  Battle  &  Co.,  14  Alabama,  249 ;  see  also  M'Gill  v.  Rowand,  3  Barr, 
451 ;  Kirtland  v.  Montgomery,  1  Swann,  456.  What  variation  the  bills 
of  lading  may  introduce,  see  infra.  While  in  relation  to  paasengera,  stage- 
owners,  and  steamboat  and  railroad  companies,  do  not  incur  the  liability  of 
common  carriers,  and  are  responsible  only  for  negligence  in  conducting  the 
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joumey,  or  in  providing  the  meani  of  transportation  (see  this  matter 
treated  of  apeoiallj,  farther  on) ;  of  all  of  the  ^ai^^cn^e  of  passengeTB,  they  are 
common  oarriers,  the  compenaation  for  its  convejanee  being  in  law  included 
in  the  passage-Aonej  paid  by  the  traveller;  Orange  County  Bank  v.  Brown, 
9  Wendell,  85;  Camden,  &c.,  Company  v.  Burke,  13  id.  611;  Hollister  v. 
Nowlen,  19  id.  235 ;  Cole  T.  Ooodwin,  id.  2fil ;  Bennett  t.  Dutton,  10 
New  Hampahin,  481,  486;  see  Blanch ard  v.  Isaacs,  3  Barbour's  8.  Ct. 
3S8 ;  Peixotti  v.  H'Langhlin,  1  Strobhart,  468 ;  but  unless  notice  is  given, 
and  an  extra  price  paid,  where  articles  of  unusual  character  and  value  are 
earned,  as  in  Camden  &a.  Co.  v.  Burke,  the  implied  liability  for  the  safe 
carriagB  of  baggage,  created  by  the  principal  contract  in  relation  to  the 
passenger,  will  not  extend  beyond  what  is  strictly  and  ftirly  baggage,  that 
ii,  sncb  arliclea  as  are  nsnally  carried  by  travellers  for  their  personal  accom- 
modation and  use  in  the  joarney,  though  in  M>Gill  v.  Bowand,  3  Barr, 
452,  a  valnable  diamond  breast  pin,  a  gold  breast  pin,  and  a  miniature  set 
with  gold,  with  chain,  were  included  as  part  of  a  ladies'  baggage ;  as  in 
another  case  a  viateh  in  a  trunk  was;  Jones  v.  Voorhies,  10  Ohio,  145; 
and  will  not  include  money  or  merchandise  carried  tu  trunks ;  Orange  County 
Bank  t.  Brown, 9  Wendell  85 ;  Pardee  v.  Drew,  2b  Wendell,  469;  Hawkins 
T.  Hoffman,  6  Hill,  586;  Bingham  v.  Rogers,  6  Watts  &  Sergeant,  495; 
N.  J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard's  8.  C  344,  417; 
Bomar  v.  Maxwell,  9  Humphreys,  621,  624;  except  money  to  such  an 
extent  as  is  reasonably  necessary  for  travelling  expenses;  Johnson  v.  Stone, 
11  Humphreys,  420;  Weed  v.  The  Saratoga  and  8chenect«dy  R  R,,  19 
Wendell,  534;  Jordan  t.  The  Fall  River  K.  R.,  5  Cushing,  73 ;  olthongh 
in  the  case  in  6th  Hill,  a  doubt  was  expressed  whether  any  money  could  be 
iocloded  ;  and  in  Orant  v.  Newton,  £.  B.  Smith's  C.  P.  05,  it  was  expressly 
decided  that  even  so  small  a  sum  as  twelve  dollars  could  not  be  recovered. 
I  do  not  think,  however,  that  this  c&ae  is  law.  No  prudent  man  travels 
with  aU  his  money  on  his  person,  or  leaves  himself  in  such  a  condition  that 
if  his  pockets  were  picked  he  would  be  without  the  means  of  paying  for  a 
meal  or  lodging,  or  even  for  the  postage  of  a  letter  homo  to  replace  himself 
in  fund's.  The  Camden,  &e,,  v.  Badauf,  16  Penn.  State,  79,  where  the 
carrier  was  charged  with  $2245  is,  perhaps,  not  very  pertinent;  first,  because 
it  did  not  appear  that  the  loss  was  not  in  consequence  of  the  carrier's 
fraud  or  gross  neglect,  and  second,  because  it  was  not  clear  whether  the 
money  was  taken  as  freight  or  as  baggage.  The  responsibility  of  such 
pereons  as  common  carriers,  attaches  as  soon  as  the  baggage  is  delivered  to 
the  agent  or  conductor,  and  taken  into  keeping  by  him,  though  not  intended 
to  start  till  the  next  conveyance ;  Camden,  &c.,  v.  Belknap,  21  Wendell, 
355;  Jordan  V.  The  Fall  River  R.  R.,  5  Cushing,  71;  and  mere  arrival  at 
the  place  of  stopping,  does  not  discharge  the  steamboat  owner,  but  he  con- 
tinues liable  as  carrier,  till  the  usual  time  of  delivery,  &nd  is  liable  if  ho 
deliver  the  baggage  to  the  wrong  person,  upon  a  forged  order;  Powell  and 
others  V.  Myers,  26  Wendell,  501,  in  the  Court  of  Errors.  See  also  Logan 
V.  The  Ponohartraiu  Rail  Road  Company,  11  Robinson's  Louisiana,  24. 
But  when  goods  carried  upon  a  railway,  are  deposited  in  a  railway  com- 
paay's  warebonse,  the  company's  liability  while  the  goods  are  in  their 
warehoDse,  is  only  that  of  paid  depositaries ;  Thomas  v.  B.  ft  Pr.  R.  R. 
Corp.  10  Uetcalf,  472.    See  Lewis  v.  Western  R.  B,  Corporation,  11  Id. 
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509.  Eerrjmon  are  ooTumon  carriers;  Batherfoid  v.  U'Gowen,  1  Nott  tt 
M'Cord,  17;  Cook  t.  dourdiu,  id.  19;  Pomeroy  v.  Donaldson,  5  MiBsanri, 
8G;  Smith  v.  Seward,  3  Barr,  342,  345;  Peixotti  v.  M'Laughlin,  1  Strob- 
hart,  468  j  White  y.  The  Winniummet  Co.,  7  Cuahing,  75.  lo  Dwight 
et  al.  7.  Brewster  et  ol.,  4  Fiokering,  50,  a  oommoa  carrier  is  defiaed, 
"  One  who  undertakes  for  hire  or  reward,  to  transport  the  goods  of  sacb  aa 
choose  to  employ  him  ftom  place  to  pUce :"  and  it  was  there  held,  in  the 
case  of  a  stage  coach,  whose  principal  businees  was  to  carry  the  mail  and 
passengers,  that  the  practice  of  taking  parcels  for  hire  to  be  conveyed  in 
the  stage-coach,  constituted  the  proprietors  oommoa  carriers;  and  that  the 
notice  "  all  baggage  at  the  risk  of  the  owners,"  related  only  to  the  baggage 
of  passengers  and  not  parcels ;  and  the  same  points  are  danded  in  Beck- 
man  &  Johnson  t.  Shonse,  5  Bawle,  179.  See,  however,  a  qualification  or 
the  role  in  a  case  where  the  company  had  one  train  expressly  for  freight 
and  another  for  passengers  with  their  baggage  only.  Elkina  t.  The  Boston 
and  Maine  B.  B.  Co.,  8  Foster,  275,  already  cited.  In  Bobertson  &  Co. 
V.  Kennedy,  2  Dana,  431,  where  the  same  definition  is  given,  it  was  held, 
that  "  Draymen,  oartmen,  and  porters,  who  undertake  to  carry  goods  for 
hire,  aa  a  common  employment,  &om  one  part  of  a  town  to  another,  come 
within  the  definition."  A  person  may  be  a  common  carrier  of  money,  hb 
well  as  of  other  property:  Kemp  &  Billings  v.  Conghtry  and  others,  11 
Johnson,  107;  S.  P.  Harrington  and  others  v.  M'Shane,2  Watts,  443;  and 
Bmery  v.  Hersey,  4  (jlreenleaf,  407.  But  whatever  may  be  the  liability  of 
the  party  towing  or  hauling,  if  a  person  contracts  to  carry  persons  and  put 
them  in  tow  of  another,  he  is  liable  for  accidents  to  them,  happening 
through  negligence,  even  though  the  towing  party  be  the  eommonwealtb 
and  the  accident  happen  through  the  negligence  of  its  agents;  Petors  t. 
Byland,  20  Penn.  State,  497;  Eirklane  v.  Montgomery,  1  Swan,  453. 
Whether  the  owners  of  machines  or  boats  which  tow  or  haul  other  boats  or 
cars,  are  common  carriers  is  perhaps  a  question  not  well  settled.  In  Louisiana 
they  seem  not  to  be  so  considered;  Adams  v.  New  Orleans  Steam  (Jo.,  91 
Louisiana,  49  :  and  with  this  view  is  the  law  of  Pennsylvania ;  Leonard  v. 
Hendrickson,  18  Penn.  State,  43;  and  now  the  law  of  New  York;  Wells 
T.  Stoam  Navigation,  2  Comstock,  208  :  overruling  Alexander  v.  Gill,  7 
Hill,  533.  The  decisions  would,  perhaps,  depend  upon  the  mode  of  towing 
and  how  far  the  boat  towed  was  put  into  the  custody  and  control  of  the 
towing  vessel,  and  how  far  her  own  captain  or  hands  remained  upon  her. 
See  the  case  of  Alexander  v.  Green,  7  Hill,  633,  abeady  alluded  to. 

Where  the  buuness  undertaken  by  the  proprietors  of  a  conveyance,  ia 
not  clearly  defined  and  known,  the  qaevtion  often  arises  as  to  the  liability 
of  the  proprietors,  for  articles  delivered  to  the  agent  who  conducts  the  con- 
veyance; the  stage-driver,  for  instance,  or  steamboat  captain.  This  is  not 
s  question  in  the  law  of  common  carriers ;  but  it  is  a  question  obviously 
belonging  wholly  to  the  law  of  agency.  If  there  had  been  no  actual  autho- 
rity given  to  the  conductor  of  the  conveyance,  and  yet  the  circumstancea 
are  such  as  to  create  a  general  agency  as  to  the  kind  of  carrying  in  question, 
the  proprietors  will  be  liable,  as  in  Dwight  et  al.  v.  Brewster  et  al. :  on  the 
Other  hand,  if  the  proprietor  of  a  vehicle,  who  is  not,  though  he  formerly 
may  have  been,  in  the  buuness  of  a  common  carrier,  send  his  servant  with 
it,  on  a  special  journey,  with  express  orders  not  to  carry  for  others,  he,  the 
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proprietor,  U  not  liable.  Satterlee  aod  others  t.  Oroat,  1  Wonclell,  172. 
The  case  of  AUese  r.  Sevall  uid  othera,  2  Wendell,  327,  S.  0.  Id.  335, 
tamed  in  &ot  wholly  upon  the  question  of  agenoy  or  no  agency }  and  a 
majority  of  the  Conrt  of  Errors  were  finally  of  opinion,  that,  under  the 
special  facte  of  the  case,  the  parcel  had  been  confided  to  the  personal  trust 
and  care  of  the  captain,  and  not  to  him  as  agent  and  represeDtative  of  die 
proprietors,  and  that,  therefore,  the  latter  were  not  liable.  The  same  prin- 
ciples, of  making  the  liability  of  the  ship-owner  for  the  acts  of  the  master, 
tnm  on  the  gdieral  law  of  agency,  are  acted  on  in  Walter  v.  Brewer,  11 
Mass.  9&;  eee  also  Taylor  v.  Wells,  3  Watts,  65. 

A  common  carrier  is  bound  to  receire  ordinary  freight  or  parcels  offered 
•  to  him,  nor  has  be  a  general  right  to  refuse  to  carry,  unless  informed  of  the 
contents  of  the  parcel  offered;  Grouch  t.  L.  &  N.  W.  Bailway,  14  C.  B. 
78  E.  C.  L.  254.  And  see  Pitch  v.  Newbury,  1  Douglas  {Illinois)  1 ; 
Phillips  T.  Earle,  8  lackering,  182;  2  Kelly,  349.  And  his  liability  u 
a  common  carrier  ia  not  affected  by  the  fact  that  one  terminus  of  his  route 
is  in  a  foreign  country;  Crouch  t.  L.  &  N.  W.  Railway. 

S%e  lialnlily  of  a  carrier.  A  oommon  carrier  is  absolutely  liable  for  the 
safety  of  the  goods ;  and  is  responnble  for  injuries  or  losses  arising  from 
the  acta  of  others,  without  any  neglect  or  foult  on  his  part :  the  exceptions, 
according  to  the  usual  language,  are,  "the  acts  of  Qod,  the  public  enemies, 
or  the  bult  of  the  party  complaining."  Dnser  t.  Murgatioyd,  1  Wasfa- 
mgtOD,  C.  C.  R.  13,  17 ;  Priend,  &o.  t.  Woods,  6  Qrattan,  189,  192 ;  see 
also  New  Jersey  Steam  Nav.  Co.  t.  Merohauta'  Bank,  6  Howard's  S.  Gt., 
344,  381;  declaration,  McCleoagban  v.  Brock,  15  Bichardaou,  24,  ove^ 
ruling  some  earlier  dfloiaioaB  in  North  Carolina. 

What  precisely  is  meant  by  the  technical  expresuon.  Act  of  Ood,  has 
been  a  point  of  some  liUle  difficulty.  I  apprehend  that  the  true  notion  of 
the  exception  ia,  those  losses  that  are  occasioned  exclusively  by  the  violence 
of  nattire;  by  that  kind  of  force  of  the  elements,  which  human  ability 
could  not  have  foreseen  or  prevented ;  snch  as  lightning,  tornadoes,  sudden 
squalls  of  wind,  &e.  If,  however,  it  does  not  necessarily  mean  only  the 
taaUitee  of  nature,  it  certainly  is  restricted  to  the  act  of  nature,  and  implies 
the  entire  exclusion  of  all  human  agency,  whether  of  the  carriers  or  of 
&ird  persons.  This  principle  is  settled  in  M' Arthur  &  Hurlbert  v.  Sears, 
21  Wendell,  190;  a  highly  interesting  and  important  case,  to  which  the 
reader  is  specially  referred  :  it  is  there  said, "  No  matter  what  degree  of  pru- 
dence may  be  exercised  by  the  carrier  and  his  servsnts;  although  the  delusion 
by  which  it  is  baffled,  or  the  force  by  which  it  is  overcome  be  inevitable  j" 
yet  if  it  be  lA«  retult  o/human  meant,  the  carrier  is  responsible;"  p.  196. 
All  the  cases  appear  to  agree  in  requiring  this  entire  exclnsion  of  human 
agency,  from  the  cause  of  the  injury  or  loss.  See  Mershon  et  al.  v.  Hoben- 
sack,  2  Zabriskie,  873,  881 ;  and  see  also,  Chevallier  v.  Strahnms,  2  Texas, 
115,  125,  where  it  was  held  that  a  loss  caused  by  fire,  blown  from  some  dis- 
tance by  the  wind,  was  not  caused  by  an  aot  of  God.  In  Backhouse  v.  Sneed, 
1  Mnrphy,  173,  It  is  held  that,  "  all  accidents  which  can  occur  by  the  inter- 
vention of  human  means,  however  irresistible  they  may  be,  the  carrier  is 
considered  as  insuring  against."  In  Ewart  v.  Street,  2  Bailey,  157,  it  u 
held,  that  to  come  within  the  exception,  the  loss  must  result  not  from 
homan  agency,  but  immediately  and  directly,  and  not  consequentially,  from 
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the  ftot  of  Ood ;  and  is  SmTrl  t.  Niolon,  Id.  421,  it  'a  mA,  that  if  a  freghet 
h&ve  so  disturbed  and  changed  the  regntar  navigation  of  the  river,  that  a 
enog  has  been  lodged  in  the  usual  channel,  and  a  Teasel  descending  the 
usu:il  channel,  is  lost  npon  this  snag,  which  was  not  before  known  to  be 
there,  this  is  a  loss  by  the  act  of  God ;  bat  It  eeema  to  be  ver^  questjonable 
whether  anoh  a  loss  is  not  too  remote  a  consequence  of  the  act  of  God,  and 
whether  the  navigator  of  a  river,  whose  channel  is  liable  to  be  so  inter* 
rupted,  is  not  bound  to  take  notice  of  the  probable  results  <d  a  freshet,  and 
to  be  responsible  for  what  is  in  ftct,  an  ordinary  peril  of  tlTe  kind  of  navi- 
galJon  he  has  undertaken.  It  ia  true  that  the  cue  of  Smjrl  v.  Niolon ' 
appears  to  be  confirmed  in  Faulkoer  &  Carns  t.  Wright,  Goker  &  Tuttle, 
Rice,  108.  The  case  of  Williams  and  others  v.  Grant  and  others,  t  Con- 
necticut, 487,  goes  still  fardier  than  that  of  Smyrl  v.  Niolon,  for  it  is  said 
there  that  striking  npon  a  rock,  in  the  sea,  not  generally  known  to  navi- 
gators, and  actually  not  known  to  the  master  of  the  ship,  is  the  act  of  Ood; 
but  this  seems  to  be  giviDg  rather  a  Mahometan  extension  to  that  phrase  : 
and  perhaps  both  of  these  cases  are  liable  to  the  remark  of  confounding  the 
exception  of  the  act  of  God,  with  the  exception  of  perils  of  the  "naviga- 
tion," in  hills  of  lading : — between  which  there  is  a  settled  distinction, 
which  may  here  be  noted.  While  it  is  nniversally  agreed  that  the  liability 
of  carriers  by  water,  is,  at  common  law,  and  in  the  absence  of  express  con- 
tract, identical  with  that  of  carriers  by  land,  it  seams  to  be  admitted  by  the 
best  authorities,  that  the  bill  of  lading  may,  in  navigation  by  water,  iutro- 
duoe  exceptions  not  existing  by  common  law ;  see  Elliott  v.  Rossell,  10 
Johnson,  1,  9 :  and  M' Arthur  &  Hurlbert  v.  Sears;-  and  this  seems  to  be 
the  point  asserted  in  Aymer  v.  Astor.  This  exception  of  the  "perils  of 
the  sea  or  of  the  river,"  has  received  a  fixed  constmction,  narrow  enough, 
jet  somewhat  wider  than  "the  act  of  God."  In  Johnson  r.  Friar,  4 
Yerger,  48,  it  is  decided  that  the  expreasion  "dangers  of  the  river 
excepted,"  in  bills  of  lading,  means  only  such  as  no  human  skill  or  fore- 
sight could  have  guarded  against;  and  in  Gordon  v.  Buchanan,  5  Yerger, 
72,  82,  the  distinction  is  expressly  taken;  the  act  of  God,  it  is  said,  "means 
disasters  with  which  the  agency  of  man  has  nothing  to  do,  such  as  light- 
ning, tempests,  and  the  like;"  "the  perils  of  the  river,"  inolndea  some- 
thing more ;  "  Many  disaBtere  which  would  not  come  within  the  exception 
of  the  act  of  God,  would  fall  within  the  exception  in  this  receipt.  Such, 
for  instance,  as  losses  oooasionod  by  hidden  obstrnetions  in  the  river  newly 
placed  there,  and  of  a  character  that  human  skill  and  foresight  oould  not 
nave  discovered  and  avoided."  Turney  v.  Wilson,  7  Yerger,  S40,  con- 
firms these  cases.  In  Williams  v.  Branson,  1  Marphy,  417,  it  is  held  that 
this  exception,  in  the  bill  of  lading,  narrows  the  common-law  liability : 
that,  "  dangers  of  the  river,"  "  signify  the  natural  accidents  incident  to  tie 
navigation,  not  such  as  might  be  avoided  by  the  exercise  of  that  discretion 
and  foresight  which  are  expected  from  persons  in  such  employment;"  and 
that  to  ascertain  whether  the  loss  were  by  a  "peril  of  the  sea,"  it  must  be 
inquired  whether  the  accident  arose  through  want  of  proper  foresight  and 
prudence.  In  Mwsh  &  Howren  v.  Blithe,  1  Nott  &  M'Cord,  170,  the 
point  is  the  same ;  the  meaning  of  "  the  act  of  God"  was  not  in  question ; 
the  point  deoided,  was  that  to  determine  whether  the  cause  of  the  loss  was 
"  B  peril  of  the  sea,"  the  existence  or  non^existenoe  of  negligence  was  to  be 
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tried  hj  the  jar;;  and  we  S.  F.  HnmphrajB  v.  Baed,  6  Wharton,  435, 
442,  444;  Whiteiid«8  v.  BnsseU,  8  Wktta  &  Sergeant,  44,  49.  In  Jones 
et  aL  T.  Pitcher  &  Co.,  3  Stevait  &  Porter,  1S6,  171,  &o. ;  oonfirmed  4 
Id.  S82,  there  is  a  rambling  diBoaasion  as  to  the  meaning  of  "act  of  Qod" 
and  "  perils  of  the  river,"  to  the  same  efieot.  The  oase  of  Williams  and 
othen  T.  Grant  and  others,  1  Connectiont,  487,  is  an  aiUAoriiy,  as  an 
adjadged  case,  only  aa  to  the  meaning  of  the  "  perils  of  the  sea ;"  for  in  that 
case  there  was  a  bill  of  lading,  oontuning  that  ezoeption :  the  oourt  hoir- 
erer  supposed  the  two  expressions  to  have  the  same  meaning,  and  define 
the  act  of  God  to  mean  "  all  misfortimeB  and  aooidents  aiising  from  inevi- 
table neeeesitj,  which  hnman  pindenoe  oonld  not  foresee  and  prevent ;" 
bet  this  opinion  that  the  two  phrasaa  are  the  same,  ia  denied  in  M' Arthur 
A  Hnrlbert  t.  Sears.  That  there  is  a  diatinotiou  between  the  two  ezpra^ 
rionsis  also  establiBhed  in  Plaisted  r.  Boston  &  Kennebeo  Steam  Nav.  Co., 
27  Maine,  132,  where  it  is  decided  that  a  loss  by  collision  at  sea  is  not  an 
act  of  God  to  flzcnse  a  oanier,  though  it  would  be  a  peril  of  the  sea.  There 
ia  one  other  oase  which  shonid  be  referred  to,  which,  though  it  does  not 
cany  the  meaning  of  an  <<  act  of  Gh>d,"  beyond  the  meaning  of  "  an  aot  of 
nature,"  yet  mihtatea  against  its  meaning  a  direct  and  violent  act  of  nature : 
the  ease  is  that  of  Oolt  i,  Colt  v.  M'Mechen,  6  Johnson,  160.  It  waa 
dedded  there,  that  a  sadden  failure  of  the  wind,  whereby  the  vessel  tack- 
ing was  unable  to  change  her  tack,  and  so  was  sent  ashore,  was  an  act  of 
God  :  it  is  stated  in  the  evidence,  and  the  opinion,  that  the  wind  was  light 
and  variable :  that  they  were  standing  for  the  west  shore,  and  had  approached 
it,  as  near  as  was  osual  and  proper,  when  they  put  down  the  helm  to  bring 
her  about,  the  jib-sail  began  to  fill,  the  vesMl  had  partly  changed  her  taok, 
when  the  wind  suddenly  oeased  blowing,  and  the  headway  nnder  which  the 
Teasel  waa,  shot  her  on  the  bank.  "  The  endden  gust,  in  the  oase  of  the 
hopman,"  saya  Sfssosr,  J.,  alluding  to  the  oase  of  Amies  v.  Stephens,  1 
Str.  128, "  and  the  sudden  and  ondre  fiulure  of  the  wind  snfiviieat  to  enable 
the  vessel  to  beat,  are  equally  to  be  considered  the  acts  of  God.  He  caused 
the  gnst  to  blow  in  the  one  oase ;  and  in  the  other,  the  wind  was  stayed  by 
him."  This  may  be  very  &ir  divinity ;  and  upon  snch  a  theologioal  theory 
of  canaa^n,  every  thing  may  be  the  act  of  Ood ;  but  it  is  the  moat  extra- 
ordinary version  of  the  priuoiple  on  which  a  common  carrier  is  discharged 
from  liability  that  the  books  oontun,  and  upon  the  authority  of  later  oases, 
may  confid«itly  be  pronounced  to  be  wrong.  Kent,  Oh.  J.,  in  fact  aub- 
alantially  diasented :  for  while  he  assented  to  the  theology  of  Sfenoeh, 
J.,  that  the  stopping  of  the  wind  was  the  aot  of  Qod,  he  thought  there 
"  was  ft  degree  of  negligence  imputable  to  the  master,  in  suling  so  near  the 
shore  nnder  a  light  variable  wind,  that  a  ftulnre  in  coming  about  would 
oast  him  aground.  He  ought  to  have  exeroised  more  caution,  and  guarded 
against  suoh  a  probable  event,  ia  the  oase,  as  the  want  of  wind  to  bring  hia 
Teasel  about,  &o. ;"  in  other  words,  he  thought  it  not  such  an  act  of  God 
as  takes  away  the  legal  inference  of  negligence.  The  principle  so  clearly 
and  carefally  aacertuned  in  M' Arthur  &  Hnrlbert  v.  Sears,  controls  both 
this  case  and  Williuus  and  others  v.  Grant  and  others.  The  principle  that 
all  hnman  agency  is  to  be  excluded  &om  creatjng  or  entering  into,  the 
cense  of  mischief,  in  order  that  it  may  be  deemed  the  aot  of  God,  shote  out 
those  cases  where  the  natural  object  in  question  is  made  a  cause  of  miachief 
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solely  by  the  act  of  the  captain  in  bringing  hia  veasel  into  that  partionlar 
position  where  alone  that  natural  object  could  canse  mischief;  in  the  two 
cases  in  question,  it  was  the  act  of  the  captain  that  imparted  to  the  natnnd 
objects  all  the  mischieTons  qoalities  that  they  poeseeeed ;  for  rocks,  ahorea, 
cncrents,  and  dying  breeies,  are  not  by  their  own  nature,  and  inherently, 
agents  of  mischief  and  causes  of  danger,  as  tempests,  lightning,  &c.,  are  ; 
the  danger  therefore  sprang  from  human  agency.  It  may  be  thought  th&t 
in  principle  the  distinction  does  not  amount  to  mnch,  for  that  the  carrier  is 
always  liable  for  his  own  negligence,  and  it  is  easy  to  see  that  snoh  acci- 
dents never  can  prove  fatal  without  negligence  on  his  part.  But  practically 
the  distinction  is  of  the  first  importance,  beeaiae,  it  affects  the  burden  of 
the  proof:  and  the  confusion  of  the  distinction  tends  to  thwart  the  wise 
provision  of  the  common  law,  which  will  not  allow  the  carrier  to  throw  npoa 
the  employer  the  burden  of  proving  or  inferring  negligence  or  defective 
means  in  the  carrier,  until  he  has  shown  the  intervention  of  snoh  an  extra- 
ordinary, violent,  and  destructive  agent,  as  by  its  very  nature  raises  a  pre- 
sumption that  no  human  means  oonld  reuat  its  eSeot.  Upon  the  whole,  it 
would  seem  that  an  act  of  God  sigaifiee  the  extracrdiiuirif  vwlenee  of  natttre. 

In  the  late  case  of  Friend,  &c.,  v.  Woods,  6  Grattan,  189,  the  views  here 
expressed  are  approved,  and  it  is  decided  that  the  act  of  Ood  which  excuses 
the  carrier  must  be  a  direct  and  violent  sot  of  nature.  It  was  there  held 
that  the  stranding  of  a  boat  on  a  bar  recently  formed  in  the  ordinary  channel 
of  the  river,  of  which  the  navigators  of  the  boat  had  no  knowledge,  but 
which  might  have  been  ascertained  by  human  foresight  and  diligence,  was 
not  a  loss  by  the  aot  of  God,  but  made  the  carrier  liable.  In  Walpole  r. 
Bridges,  5  Blackford,  222,  it  was  considered  by  the  court  that  an  exception 
in  a  bill  of  lading  of  "  unavoidable  dangers  and  accidents  of  the  road,"  was 
equivalent  to  an  exception  of  "  the  acts  of  God,"  and  did  not  amount  to  a 
restriction  of  the  common  law  liability;  but  what  was  meant  by  "unavoid- 
able dangers  and  accidents  of  the  road,"  was  not  determined  in  that  case. 
Again,  in  M'Call  v.  Brock,  5  Strobhart,  119,  124,  it  was  decided  that  the 
bursting  of  the  boiler  of  a  steamboat  cannot  be  considered  as  included  in 
the  exception  of  the  act  of  God,  or  inevitable  accident ;  and  the  court  there 
said,  "  The  well-settled  legal  import  of  theae  phrases  limits  inevitable  acci' 
dents  to  such  as  may  be  produced  by  physical  causes  which  are  irresistible, 
which  human  foresight  and  prudence  cannot  anticipate,  nor  human  skill 
and  diligence  prevent;  such  as  loss  by  lightning,  storms,  inundations  and 
earthquakes,  and  the  unknown  dangers  of  navigation,  which  are  suddenly 
produced  by  their  violence." 

It  has  been  said  above  that  the  carrier  is  always  liable  for  injuries  result- 
ing from  hia  own  negligence ;  including,  of  course,  defects  in  the  means  of 
transportation  provided  by  him;  he  is  therefore  liable  for  those  injuries 
which  the  violence  of  nature  causes  in  consequence  of  his  negligence  or 
defective  means.  The  course  of  proof  in  regard  to  a  common  carrier  appears 
to  be  thus :  By  proving  the  delivery  of  the  thing  to  him  to  be  carried  by 
him,  the  burden  of  accounting  for  it  is  thrown  upon  him;  and  he  most 
either  show  the  safe  delivery  of  the  goods,  or  prove  that  the  loss  occurred 
by  one  of  the  excepted  causes.  Murphey,  Brown  &  Co.  v.  Staton,  3  Mun- 
ford,  239 ;  Craig  v.  Childress,  Peck,  270 ;  Tumey  v.  Wilson,  7  Yerger, 
310 ;  Evrert  v.  Street,  and  SmyrI  r.  Niolon,  2  Bailey,  (So.  Car.)  157, 421 ; 
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Gsmeron  v.  Rich,  4  Strobhart,  168, 180.  If  the  carrier  prove  that  the 
injmy  or  loss  was  occaeioned  bj  one  of  those  occmrenoeB  which  are  termed 
thetot  ot  Qod,  prim&  facie  he  diachargea  hiiUBelf :  and  tbeonas  of  proving 
that  the  alleged  canae  or  agency  would  not  have  produced  the  loss  or  injury 
vithont  hia  negligence  or  defective  meana,  is  thrown  upon  the  plaintiff : 
but  if  the  pUintiff  can  prove  such  negligence  or  defective  meaua,  on  hia 
part,  as  that  without  their  oo-operation,  the  violenco  of  nature  might  not 
have  resnlted  in  ocoaaioning  a  loaa,  he  shall  recover.  Bell  v.  Reed  & 
Beelor,  4  Binney,  127 ;  Hart  v,  Allen  &  Hart,  2  Watta,  114 ;  Reed  v.  I. 
k  I.  Dick,  8  Id.  479 ;  Williams  and  others  v.  Grant  and  others,  1  Conneo- 
tiont,  487;  Lawrence  v.  M'Qregor,  Wright,  198;  Pntman  v.  Wood,  8 
Massaclinsettfl,  481;  Fanikner  &  Cams  v.  Wright  &  Coker,  Rice,  108. 
The  true  way  of  looking  at  this  is  not  that  the  carrier  discharges  his  pecn-  ~ 
liar  liability  by  showing  an  act  of  God,  and  is  then  made  responsible  as  an 
ordinary  agent,  for  negligence ;  bnt  that  the  intervention  of  negligence 
breaks  the  carrier'a  line  of  defence  by  showing  that  the  iujnry  or  loss  was 
not  directly  cansed  by  the  act  of  God,  or  more  correctly  speaking,  was  not 
the  act  of  God. 

The  carrier  is  answerable,  however,  only  for  the  eonseqnencea  of  his 
negligence  or  fault,  so  far  as  tbey  are  proximate,  and  not  for  those  which 
arise  from  a  oonjonotion  of  bis  fiiult  with  other  circnmstanoes  which  are  of 
as  extraordinary  nature;  Morrison  v.  Davis  &  Co.,  20  Penna.  State,  175. 
The  liability  of  a  oarrier  does  not  begin,  until  there  has  been  a  delivery 
of  the  goods  to  him,  or  his  anthoriaed  servants,  or  agents,  actually  or  con- 
stmctivelj;  Tower  v.  The  U.  &  8.  R.  R.  Co.,  7  Hill,  47;  Blanebard  t. 
Isaacs,  3  Barbour's  S.  Ct.  888;  Merriam  v.  Hartford  &  New  Haven  R.  R. 
Co.,  20  Connecticut,  854;  White  v.  The  Winnesimmet  Co.,  7  Cushiug,  156; 
and  when  his  liability  has  attached,  it  does  not  cease,  until  a  delivery  of 
the  goods  by  him,  according  to  the  usage  of  business ;  Graff  v.  Bloomer,  9 
Barr,  114;  T.  &  M.  Bank  v.  Ch.Tr.  Co.,  18  Vermont,  131, 140;  McHenry 
T.  Railroad  Co.,  4  Barring.  448.  But  notice  to  the  conugnee  of  the 
arrival  of  the  goods,  and  an  offer  to  deliver  them  at  the  proper  place,  is  so 
&r  tantamount  to  an  actual  delivery,  that  after  that  time  the  carrier  holds 
the  goods  as  a  bailee  merely.  "  Hia  liability  is  not  at  an  end  entirely,  bat 
it  asBumea  a  different  and  less  onerous  character"  than  that  of  the  common 
carrier,  and  if  the  goods  are  destroyed,  without  any  foult  on  their  part, 
diey  are  not  liable  ;  Gould  v.  Chapin,  10  Barbour,  620  ;  also  Clendaniel 
V.  Tuckerman,  17  Id.  184  ;  and  ao,  perh<^,  where  a  long  route  is  com- 
posed of  parts,  each  under  entirely  different  ownership  and  control ;  though 
for  the  sake  of  convenience  to  all  parties,  ihrovgh  tickets  may  be  given,  yet 
die  oarrier  is  liable  om  carrier  only,  for  forwarding  the  goods  or  passengers 
to  the  end  of  his  own  portion  of  the  route,  and  then  for  due  diligence  in 
banding  over  hia  charge  to  the  carrier  in  continuation;  Hood  v.  N.  Y.  & 
N.  H.  Railroad,  22  Connecticut;  15. 

ExeeptitM*  to  a  camer'i  iiability. — ^In  Phillips  v.  Earle,  et  al.,  8  Kcker- 
iag,  182,  it  is  decided  that  a  carrier  is  liable  for  the  loss  of  a  valuable  pack- 
age,  though  not  informed  of  the  valne  of  the  contents ;  but  it  is  said  he 
would  not  be,  if  deceived  as  to  the  value,  for  that  would  be  a  fruud.  The 
same  principle  ia  eatabliahed  in  Relf  v.  Rapp,  8  Watts  &  Sergeant,  21 ;  and 
itia  there  decided,  that  where  a  fraudulent  miarepresentation  ia  made,  as 
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.bjmarkiDg  a  box  of  jewelry  "glue,"  the  carrier  in  not  liable  for  tbe  velae 
of  the  jpwelrj.  A  principle,  similar  to  that  of  these  owes,  is  established 
by  the  fine  disansuons  in  Hollister  v.  Nowlen,  and  Dole  t.  Goodwia  and 
Story,  19  Wendell,  235  and  263 ;  Camden,  &a.,  t.  Baldanf,  16  Penos. 
State,  78,  and  Fish  t.  Chapman,  2  Eelly,  360;  and  tbe  points  considered 
as  aeltled  in  those  cases  are,  agreeably  to  tbe  aforecited  oases;  that  it  is 
not  tbe  duty  of  the  owner  to  disclose  the  valne  and  nature  of  the  contents 
of  bis  paroels,  bat  tbe  oartier  is  liable,  whatever  they  may  be;  but  the 
carrier  has  a  right  to  require  from  the  owner  or  traveller,  to  be  informed  of 
tbe  value,  that  he  may  know  what  degree  of  care  is  necessary,  and  may 
make  his  ohu-ge  according  to  the  responsibility;  and  if  he  make  such 
demand,  and  the  owner  is  guilty  of  /rand  in  misrepresenting  the  nature 
and  value,  tbe  common  carrier's  extraordinary  liability  is  remitted;  but 
knowledge  that  the  carrier  requires  this  information  must  be  brought  home 
directly  to  the  employer,  and  general  notices  stuck  up  in  public  places,  or 
advertised,  however  exteuHivelj,  are  ngt  sufficient  evidence  of  fraud  in  him ; 
and  it  is  strongly  doubted,  if  not  denied,  in  these  cases,  as  also  in  the  Ohio 
case  of  Darrson  v.  Graham,  22  Ohio,  131,  that  if  the  employer  has  seen  the 
notices,  it  is  enough;  there  should  he  partdoular  and  special  inquiry  from  him. 

This  question  is  a  whoUy  different  one  from  that  of  the  right  of  tbe  car- 
rier to  rid  himself  of  this  extraordinary  liability,  by  notice,  oi  a  special 
acceptance ;  it  oonoems  only  his  right  to  require  information  of  the  value, 
that  be  may  regulate  his  care  and  charges  aooordingly.  And  it  is  highly 
Batisfaotory  to  observe,  that  the  American  oases  all  put  this  exception  on 
the  ground  of  fraud  in  tbe  owner,  and  not  on  the  ground  of  special  con- 
tract or  notice.  There  is  no  doubt  that  this  is  in  perfect  accordance  with 
legal  principle,  and  the  superior  propriety  of  resting  the  exception  on 
fraud,  as  coBcemsprinoiple,and  the  burden  of  proof,  is  ably  and  abundantly 
vindicated  by  Bbonson,  J.,  in  Bollistei  v.  Nowlen,  and  Kisbet,  J.,  in 
fish  V.  Chapman. 

That  it  is  posidble  for  a  common  carrier,  by  either  general  notice  or  & 
special  acoeptanoe,  to  limit  his  extraordinary  liability,  is  a  position  whicb, 
it  is  believed,  is  not  supported  by  the  anthority  of  any  controlling  case  in 
the  United  States.  It  had  lately  been  determined  in  New  York,  after 
prolonged  and  repeated  consideration,  that  a  carrier  cannot,  by  any  kind  of 
notice,  nor  even  byoxpressagisement,  limit  or  vary  his  common  law  respon- 
sihility ;  although  that  dedsion  solemoly  made,  bas  now  been  overruled  by 
a  new  court ;.  (Parsons  v.  Monteath,  13  Barbour,  358 ;)  it  remains  yet  to 
be  seen,  whether  anything  else  has  been  done  in  such  a  commentary  on  the 
value  of  precedents,  than  to  teach  to  the  next  new  oonrt,  instructions  which 
will  retnra  to  plagtie  tbe  inventor.  Out  of  the  state,  one  decision  balauoes 
the  other.  It  has  recently  been  decided  by  the  Supreme  Conrt  of  the 
United  States,  that  the  carrier  cannot  protect  himself  by  any  sort  of  notice, 
although  there  ma;  be  forms  of  express  and  ^racial  oontract,  upon  which 
his  liability  may  be  different  from  that  imposed  by  the  common  law. 

In  South  Carolina,  indeed,  in  an  action  brought  upon  a  bill  of  lading, 
exoeptdng  dangers  by  fire,  it  has  been  held,  that  a  carrier  may,  by  agree- 
ment, limit  bis  liability ;  Swindler  v.  Hillard  &  Brooks,  2  Richardson,  286, 
803.  But  this  seems  never  to  have  been  carried  beyond  the  exemptioa 
from  iJabili^  for  fire,  and  the  tnie  ground  of  that  exemption,  in  South 
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Carolina,  appears  to  In  usage;  see  Singleton  t.  Hilliard  k  Brooks,  1  Strob- 
hart,  203,  216. 

The  declaradonB,  diotoms  of  deoiuon  in  SI  Maine,  238,  Sager  t.  Ports- 
nooth,  &c.,  haTe  little  pertinence  to  the  general  subject,  as  the  articles 
cBiriBd  were  live  stock,  a  matter  hereafter  '  particularly  considered  as 
BobjectB  of  "  common  carriage." 

bi  Hollister  v.  Nonlen,  19  Wendell,  235,  tbe  point  adjudged  by  the 
eonrt,  raceording  to  Bkonson,  J.'a  statement  of  the  point  in  Cole  t,  Good- 
win &  Story,  id.  254,)  is,  that  stage  proprietors  cannot  limit  their  liability 
by  a  general  notice  brought  home  to  the  employer;  and  in  Camden,  &c. 
IVaasportation  Co.  v.  Belknap,  21  Wendell,  865,  the  same  point  is  again 
affirmed  to  be  the  settled  law  of  the  court;  see  also  Logan  v.  The  Pont- 
chartrain  Railroad  Company,  11  Robinson's  Loaisisna,  24.  In  Hollister 
T,  Nowlen,  and  Cole  t.  Goodwin  &  Story,  the  effect  of  a  special  acceptance 
or  express  contract,  excepting  certain  risks  A-om  the  earner's  lisbUity,  was 
left  undecided,  though  Mr.  Justice  Cowxn,  in  the  latter  ease,  after  an 
daborate  inTestigation  of  the  English  cases,  which,  as  he  shows,  have  been 
not  a  little  misapprehended  on  this  point,  and  the  principles  of  the  rule 
oame  to  the  conclusion  that  soch  agreements  are  in^id.  At  a  snbseqnent 
time,  upon  that  point  coming  up  in  G)«uld  and  Others  t.  Hill  and  others,  2 
Hill's  a.  Y.  628,  where,  upon  delivery  of  goods  to  the  common  carrier,  a 
written  memoraadnm  had  been  received  from  him,  engaging  to  deliver  the 
goods,  [danger  of  fire,  &e.,  excepted,}  which  the  court  held  "undoubted 
evidence  of  assent  on  the  part  of  the  employer,"  and  the  goods  were  subse- 
quently destrt^ed  by  fire,  without  any  negligence  on  the  currier's  part,  the 
Supreme  Court  adopted  the  opinion  of  Judge  Cuwkn,  and  decided  that  all 
Boeb  agreements  are  vend.  This  deciuon,  as  just  now  stated,  has  since  been 
overruled.  See  Wells  v.  Th^  Steam  Navigation  Co.,  2  Comstock,  204, 209, 
and  Slocnm  v.  Fairchitd,  7  Hill,  292,  297.  In  Fish  v.  Chapman,  decided 
in  1S47,  by  the  Snpreme  Court  of  Georgia,  2  Kelly,  861,  the  whole  subject 
of  carriers'  noljoes  and  special  contnols  was  considered ;  and  .the  court, 
quoting  the  language  of  the  present  note,  "  adheres  to  the  sound  principles 
of  the  common  law,  sustained  by  the  courts  of  our  own  nnion,  and  holds 
notices,  receipts  and  contracts  in  restriction  of  the  liability  of  a  common 
carrier,  as  known  and  enforced  in  1776,  void." 

Not  more  recently  than  in  any  of  these  cases,  the  subject  of  notices  has 
received  consideration  in  New  Hampshire,  Moses  v.  The  Boston,  &c.,  4 
Poster,  85,  a  ease  where  that  matter  was  fully  considered,  and  where,  after 
a  review  of  the  whole  subject,  snob  notices  were  declared  to  he  ineffica- 
eioas,  and  a  similar  doctrine  seems  to  be  admitted  in  Ohio ;  Davison  t 
Oiaham,  22  Ohio,  131. 

In  the  absence  of  any  controlling  decision  to  the  contrary,  it  may,  per- 
haps, be  considered  that  the  thorough  discussion  the  matter  underwent  in 
the  cases  of  Hollister  v.  Ifowlen,  Cole  v.  Goodwin  &  Story,  and  Moses  v. 
The  Boston  &,  Maine  R.  B.,  and  in  the  long,  learned,  and  able  opinion  of 
the  Supreme  Court  of  Georgia,  in  Fish  v.  Chapman,  2  Kelly,  has  KttUd  the 
priooiples  of  law  for  this  country  generally,  in  respect  to  die  inefficacy  of 
notioes.  "  The  rale  of  the  common  law,"  says  Brombok,  J.,  "  is  founded 
upon  a  great  principle  of  public  policy;  it  has  been  approved  by  many 
generations  of  wise  men,  and  if  the  eoorts  were  now  at  liberty  to  make, 
Vol.  I.— 21 
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instead  of  declaring  tlie  Iftv,  it  mny  well  be  questioned  whether  they  could 
devise  a  system,  which,  oo  the  whole,  wonld  operate  more  beneficially.  I 
feel  the  more  confident  in  thie  remark,  from  the  fact,  that  in  Great  Britain, 
after  the  courts  had  been  perplexed  for  thirty  years,  with  Tarious  modifitia- 
tioas  of  the  law  in  relation  to  oarriers,  end  when  they  had  wandered  too 
hi  to  retrace  their  steps,  the  legislature  finally  interfered,  and  in  its  more 
important  features  restored  the  salutary  rule  of  the  common  law;"  p.  241; 
"  The  doctrine  that  a  carrier  may  limit  bis  responsibility  by  a  notice,  was 
wholly  nnknown  to  the  common  law  at  the  dme  of  onr  Bevolution.  It 
has  never  been  reoeived  in  this,  nor,  ao  far  as  I  have  obserred,  in  any  of 
the  states.  Sbonld  it  now  be  received  among  as,  it  will  be  after  it  has 
been  tried,  condemned,  and  abandoned  in  that  country  to  which  we 
have  been  accustomed  to  look  for  light  on  questione  of  jnriepmdenoe;" 
p.  248. 

In  New  Jersey  St«am  Navigation  Company  v.  Merchants'  Banic,  6 
Howard's  8.  Ot.  344,  382,  tbe  Supreme  Court  of  the  United  States,  thongh 
givin^effect  to  a  special  agreement  of  a  particular  kind  between  an  express 
agent  and  a  steamboat  company,  (the  character  of  which  will  be  more  fully 
stated  preeently,^  decided  that  a  carrier  cannot,  by  published  notices, 
exonerate  himself  from  the  liabilities  whioh  the  law  has  annexed  to  his 
employment.  In  that  case,  notice  was  published  that  "  all  goods,"  &o, 
"  most  be  at  the  risk  of  the  owners  of  such  goods,  &c.  The  court  said, 
however,  that  admitting  the  right  of  the  carrier  to  restrict  his  obligation  by 
a  previone  general  agreement  defining  the  privileges  and  duties  of  both 
parties,  "it  by  no  means  fbllows  that  he  can  do  so  by  any  act  of  his  own. 
He  b  in  the  exercise  of  a  sort  of  public  office,  and  has  public  duties  to  per- 
form, from  which  he  should  not  be  permitted  to  exonerate  himself,  without 
the  assent  of  the  parties  concerned.  And  this  is  not  to  be  implied  or 
inferred  from  a  general  notice  to  tbe  public,  limiting  his  obligation,  which 
may  or  may  not  be  assented  to.  He  is  bound  to  receive  and  carry  all  the 
goods  offered  for  transportation,  subject  to  all  the  responaibilities  incident  to 
his  employment,  and  is  liable  to  an  action  in  ease  of  reiusal.  And  we 
agree  with  the  court  in  HoUister  v.  Nowlen,  that,  if  any  implication  is  to 
be  indulged  Arom  the  delivery  of  the  goods  under  tbe  general  notice,  it  is 
as  strong  that  the  owner  intended  to  insist  upon  his  rights,  and  the  duties 
of  the  carrier,  as  it  is  that  he  assented  to  their  qualification.  The  burden 
of  proof  lies  on  the  carrier,  and  nothing  short  of  an  express  stipulation  by 
parol  or  in  writing,  should  be  permitted  to  discharge  him  from  duties  which 
the  law  has  annexed  to  his  employment.  The  exemption  from  these  duties 
should  not  depend  apon  implication  or  inference,  founded  on  doubtful  and 
conflicting  evidence;  but  should  be  specific  and  certain,  leaving  no  room 
for  controversy  between  tbe  parties." 

But,  though  the  principle,  that  no  effeot  ie  to  be  given  to  these  limitary 
notices,  has  not  elaewbere  been  decided,  a  kindred  policy  has  been  generally 
adopted,  and  by  construing  such  notices  with  great  rigor,  and  throwing 
various  obstacles  in  the  way,  the  matter  has  been  so  managed,  that,  it  is 
believed,  no  carrier,  charged  upon  his  common  law  liability,  has  ever  pro- 
tected himself  in  a  conrtof  lav,  bj  such  a  notice.  In  Barney  t.  PrestJss  & 
Garter,  4  Harris  &  Johnson,  817,  the  conrt  declined  to  say  whether  com- 
mon curien  could,  by  any  publications,  ezonenttA  themselves,  but  decided 
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that  admitting  that  they  oonld,  tha  notice  mnat  be  plam,  explicit,  and  free 
from  all  ambiguity,  and  that,  aa  the  defendant,  in  his  notice§,  had  used 
ambiguoOB  and  doublful  Ungnage,  he  stood  as  if  no  notice  had  been  pnb- 
liahed.  In  Beans  t.  Green,  et  al.,  8  Fairfield,  422,  the  admission  of  the 
doctrine  of  notice  via  regretted,  aod  it  wsb  decided  that  general  notice  that 
the  carrier  will  not  be  liable,  nnlesa  the  fare  is  paid,  and  the  article  entered 
on  the  way-bill,  was  nonght,  unless  clearly  brought  home  to  the  actual 
knowledge  of  the  party  to  be  affected.  Tbe  Supreme  Court  of  Alassacht- 
setts  has  intimated  an  opinion  anfavorable  to  the  validity  of  notices.  "The 
doctrine  of  the  common  law,  as  applied  to  common  carriers,"  tbey  have 
said,  '<  is  founded  in  practical  wisdom,  and  has  long  been  consistently  en- 
forced ;  and  we  are  neither  disposed  to  relax  its  requisitions,  nor  gire  conn- 
tenance  to  ingenious  devices,  by  which  its  provisions  may  be  evaded ;" 
Thomas  v.  Boston  &  Providence  fi.  R,  Corp.,  10  Metcalf,  472,  4T9.  In 
Pennsylvania,  there  are  numeroos  and  strong  dicta  against  the  expediency 
of  allowing  any  limitation  of  the  carrier's  liability  ■  see  per  Roobrs,  J., 
in  Beckman  &  Johnson  v.  Shouse  et  al.,  5  Bawle,  179,  who  says,  that 
when  notice  is  set  up,  "  not  only  the  notice  should  be  brought  home  to  tbe 
employer,  bot  also  that  the  terms  of  tbe  no^ce  should  be  clear  and  explicit, 
and  not  liable  to  the  charge  of  ambigaity  or  doubt :"  per  the  same,  in 
Eagle  T.  White,  6  Wharton,  505,  who  says,  it  is  a  principle  "  which  has 
Btood  the  test  of  experience,  and  which  we  are  unwilling  to  see  frittered 
away,  further  than  has  been  already  done  in  those  cases  where  carriers 
have  been,  as  I  think,  unwisely  permitted  to  limit  their  own  responsibility ;" 
per  Gibson,  C.  J-,  in  Atwood  v.  Reliance  TAnsportation  Co.,  9  Watts, 
87,  who  says,  "  The  maxim  that  any  one  may  dispense  with  a  rule  provided 
for  his  eiclasive  benefit,  is  not  without  its  exceptions,  and  notwithstanding 
the  unfortunate  direction  given  to  the  decisions  at  an  early  day,  it  is  still 
almost  susceptible  of  a  doubt,  whether  an  agreement  to  lessen  the  common 
law  measnre  of  a  carrier's  responsibility,  like  an  agreement  to  forego  a  fee- 
simple  t«nant's  right  of  alienation,  or  a  mortgagor's  right  of  redemption, 
is  not  void  by  the  policy  of  the  law.  That  the  bailor  is  left  as  much  at 
another's  mercy  by  an  agreement  like  the  present,  (excepting  "  dangers 
of  the  navigation,  fire,  leakage,  and  all  other  unavoidable  accidents,") 
as  a,  borrower  would  be  by  an  agreement  to  turn  his  mortgage  into  a  con- 
ditional Bale,  is  entirely  evident  from  the  fact  that  the  carrier  has  the 
excloKve  custody  of  the  goods,  and  that  to  convict  him  of  negligence  in 
his  fnnction,  would  be  as  impracticable  as  to  convict  him  of  connivance  at 
robbery,  against  which  the  common  law  rule  of  his  responsibility  was  in- 
tended, more  especially,  to  guard.  From  his  servants,  who  are  usually  the 
only  persons  that  can  speak  of  the  matter,  it  would  be  idle  to  expect  testi- 
mony to  implicate  themselves,  and  the  owner  can  seldom  have  any  other 
account  of  his  property  than  what  tbey  may  choose  to  give  him.  Snch  a 
sMa  of  things  is  not  to  be  encouraged ;  and  though  it  is  perhaps,  too  late 
to  say  that  a  carrier  may  not  accept  bis  charge  in  special  terms,  it  is  not 
too  late  to  any  that  the  policy  which  dictated  the  rule  of  common  law,  re- 
quires that  exceptions  to  it  be  strictly  interpreted,  and  that  it  is  his  duty 
to  bring  his  case  strictly  within  them."  These  remarks  were  relied  on  by 
the  court,  in  the  New  York  case  of  Gould  and  others  v.  Hill  and  others,  as 
encouraging  them  to  come  to  the  conclusion  there  reached;  and  though  in 
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New  York  tb&t  deraaton  liu  been  overruled,  in  PennaylvaiuB  tlie  conree  of 
feeling  and  remark  which  inspired  and  promoted  it,  have  been  extended 
and  increased  in  strength ;  Chonteanx  t.  Leech,  18  Penna.  8t«te,  232,  and 
Coxe  V.  Heislej,  19  Id.  247.  The  case  of  Bingham  v.  Rogera,  6  Watta  & 
Sergeant,  495,  settles  nothing  oa  this  poiut.  The  remark  in  Lung  t. 
Colder,  8  Barr,  479,  that  the  right  of  a  carrier  to  limit  tua  liability  by 
notice,  was  expressly  decided  by  Bingham  t.  Sogers,  and  that  this  mast 
now  be  taken  as  the  law  of  thi^t  state,  not  only  attaches  far  too  much 
weight  to  the  rambling  and  ancertain  discoorse  of  the  judge  in  that  case, 
which  was  an  action  for  negligence,  and  not  on  the  custom,  bat  ia  iteelf 
bnt  an  extra-judicial  dictum,  the  action  in  Laing  t.  Colder  being  case  for 
negligence,  whereby  injury  to  the  person  and  goods  was  oocasioned.  In 
Camden,  &c.,  T.  Balden,  16  Penna.  State,  78,  the  court  exploded  the  idea 
that  carriers  could  discharge  themaelTes  from  all  liabi'lty,  even  by  an 
express  agreement,  and  while  admitting  reluctantly  that  they  might,  under 
certain  circnmstancea,  limit  the  extent  of  the  liability,  yet  held  them 
liable  to  a  German  emigrant  for  a  large  sum  of  money,  broaght  into  the 
cars  by  hini,  in  violation  of  a  notice,  which  was  is  Eugliah,  and  whic^ 
language  he  could  not  read.  ,  With  the  accession  of  a  coart  in  Pennsyl- 
vania, elected  by  the  people,  there  appears  to  be  a  diepoaition  to  reatoie 
tbe  full  common  law  rule.  "It  is  of  the  utmost  importance,"  aays 
BliAGE,  C.  J.,  "that  carriera  ahonld  be  held  to  strict  accountability. 
Slight  evidence  oaght  to  be  sufficient,  aside  from  any  special  provision  in  tha 
bill  of  lading,  which  is  intended  to  relieve  the  carrier  from  his  ordinary 
legal  responsibility ;  Chouteaux  v.  Leech,  18  Penna.  State,  232 ;  &  Cox  t. 
Heisley,  19  id.  247,  where  a  ooatom  not  ancient,  uniform,  notorious  and 
reasonable,  controlling  the  common  law  rule,  was  not  allowed  to  b«  shown. 
The  inefficaoy  of  notices,  whether  general  or  particular,  whether  pub- 
lished at  large,  or  brought  home  to  the  knowledge  of  the  party  concerned, 
in  limiting  the  responsibility  of  common  carriera,  ought  now,  aoU 
withstandiug  the  deciaiou  in  Parsona  v.  Montcath,  IS  Barbour,  358, 
overruling  a  solemn  decision  made  jnst  before  it,  and  iteelf  inviting  in  turn 
a  similar  disposition  from  the  next  succeaaion  of  judgea,  fairly  to  be  ooo. 
sidered  as  a  settled  principle  in  American  law.     It  remains  to  inquire  what 

Srinoiple  is  established  by  the  Supreme  Court  in  the  New  Jersey  Steam 
avigation  Company  v.  The  Merchants'  Bank,  in  regard  to.  the  effect  of 
special  agreements.  In  that  case,  a  formal  contract  bad  been  entered  into 
in  writing,  between  Hamden  and  the  Steam  Navigation  Company,  by  which 
in  consideration  of  paying  $250  a  month,  Hainden  was  to  have  the  privi- 
lege of  transporting  in  the  company's  boats,  a  wooden  crate  of  certain  di- 
mensions, contents  unknown.  The  agreement  comprised  sundry  mutoal 
stipulations,  and  contained  a  condition  that  the  orate  and  its  contents  wers 
alwaye  to  be  at  the  exclusive  risk  of  Hamden,  and  that  the  company  were 
not  to  be  responsible  to  him  or  his  employers  for  any  losses.  The  oontiaot 
was  originally  under  seal  for  a  fixed  period,  and,  upon  the  expiration  of  that 
time,  was  renewed  by  writing  not  under  seat,  for  another  definite  period. 
A  loss  by  fire  having  occurred  during  the  tatter  term,  tbe  owncra  of  tbe 
goods  carried  by  Hamden  aued  tbe  company,  not  upon  a  genenl  liability  aa 
common  carriera,  but  upon  the  special  agreement  with  Hamden,  treating 
themselves  as  Hamden's  prinatpals  in  that  agreement,  which  the  court  held 
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tliiit  thej  might  do.  FoDnding  tbeir  case  npon  the  agreement,  of  course 
tbey  ware  bound  by  its  stipnlationa.  As  the  owaers,  said  the  court, 
"elaim  tbroagh  it  they  mast  affirm  its  proviaiona,  so  for  as  they  may  be 
ooosistent  with  lav."  Here  was  an  executory  agreement  of  a  general 
character  entered  into  previously  to  the  tender  of  the  goods  to  the  carrier 
for  transport,  creating  a  more  onerous  liability  than  that  imposed  by  the 
Dommon  law,  because  it  deprived  the  carrier  of  his  right  to  be  informed  of 
the  nature  and  value  of  the  goods  carried ;  and  this  was  set  up  and  sued 
upon  by  the  owner  as  the  ground  of  his  right  to  recover.  There  conld  not 
be  a  doubt  of  the  right  of  the  carrier  in  such  a  suit  to  avail  himself  of  the 
condition.  Whether  a  common  earner,  when  charged  npon  his  common 
law  responubility,  can  discharge  himself  from  it  by  showing  a  condition  or 
agreement,  verbal  or  written,  assented  to  or  entered  into  on  the  part  of  the 
owner,  by  acoepting  a  bill  of  lading  or  signing  a  memorandum,  at  the  time 
the  goods  are  delivered  to  the  carrier,  is  a  totally  difTcrent  queBtion,  and  is 
not  touched  by  the  decision  of  the  Supreme  Court,  in  support  of  the  express 
agreement  in  that  case,  l^arsons  v.  Monteath,  was  the  case  of  an  excep- 
tion ■■  by  fire,"  on  the  bill  of  lading.  The  gooda  were  lost  hy  a  great  and 
terrible  conflagration,  at  Albany.  "By  whose  or  by  what  means  the  fire 
originated,"  did  not  appear;  and  the  preeumptjon  was  of  course  made 
against  the  carrier,  that  it  did  not  originate  by  the  act  of  God.  This  de- 
cision undoubtedly  goes,  however,  to  the  extent  of  deciding  that  parties  may 
by  special  agreement,  change  the  rule  of  the  law.  To  what  extent  in  the 
bee  of  a  precedent  deciding  the  exact  reverse,  this  decision  will  be 
respected  anywhere,  remainii,  as  I  have  said,  to  be  seen. 

Policy  and  legal  principle  concur  in  requiring  that  all  sneh  restrictions, 
whether  in  the  form  of  an  exception  in  a  bill  of  lading,  or  of  a  note  signed 
by  the  owner  on  deliveringi,.the  goods,  should  he  deemed  nullities.  The 
&llacy  of  the  argnmcnt  in  favour  of  the  right  of  the  carrier  to  vary  his 
liability  by  introducing  oonditionB  into  his  acceptance  of  goods,  lies  in  con- 
sidering the  carrier  as  an  inanrer,  and  thence  inferring  that  hia  liability  is 
voluntary,  and  arises  ex  contractu  ;  for  if  it  arose  from  contract,  it  might 
seem  liable  to  be  varied  by  contract.  In  result,  his  responsibility  is  some- 
what like  an  insurer's;  but  it  does  not  arise  in  the  same  way,  and  in  its 
legal  ground  and  nature,  is  wholly  different.  See  Galea  v.  Hallman,  1 
Jones,  516,  520.  It  is  a  responsibility  attached  hy  law  to  the  calling  or 
employment  of  common  carrier ;  if  he  aBsumes  the  calling,  he  baa  no  power 
over  the  duties  which  the  law  annexes  to  that  calling.  His  assuming  the 
character  of  a  common  carrier  depends  entirely  on  his  own  will  and  assent: 
but  if  be  undertakes  that  occupation,  the  liabilities  which  come  upon  him 
in  respect  to  goods  brought  to  him  te  be  carried,  are  imposed  by  the  law, 
and  not  created  by  his  assent  or  agreement.  The  law  of  common  carriers 
is  different  from  the  law  applicable  to  other  classes  of  people.  They  are 
recognized  by  the  law  as  peculiar  persons,  in  respect  to  whom,  in  their 
employment,  non-feasance  is  a  mie-feasance, — a  failure  to  carry  and  deliver 
safely  is  a  tort, — and  their  liability  is  enforced  by  an  action  on  the  case. 
Though  assumpsit  will  also  lie,  it  is  an  assumpsit  implied  and  defined  by 
the  law,  and  not  created  hy  any  express  contract  of  the  carrier.  The 
ground  upon  which  the  invalidity  of  all  these  restrictiona  attempted  te  be 
affixed  by  common  carriers  upon  their  legal  duties,  may  confidently  be 
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affirmecl,  is  this,  tliat  tho  carrier  is  bound  to  carry  all  goods  that  am  ten- 
dered to  him  for  the  purpose,  and  is  liable  to  an  actioa  if  be  refuses. 
Crouch  V.  L.  &  N.  W.  Kailway,  14  C.  B  (B.  C.  L.)  255.  He  ia  bound 
to  carry  uoconditjonally,  and  under  the  fnll  reaponBibitity  of  his  commos 
law  duty ;  and  to  say,  then,  that  he  has  a  legal  right  to  prescribe  the  terms 
and  determine  the  liabilities  under  which  he  will  carry,  is  contradictory 
aad  absurd.  The  law  which  imposes  a  definite  and  absolute  duty  npon 
him,  puts  him  under  an  inoapacity  to  contract  in  derogation  of  that  duty. 
There  is  no  subatantial  difference  between  mere  notices  published  by  a  car- 
rier* and  special  agreements  entered  into  upon  the  deliTery  of  the  goods  to 
him ;  and  to  allow  au  important  public  duty  to  be  defeated, — to  suffer  a  great 
principle  of  policy  and  justice  and  reason  to  be  circumvented — by  an  empty 
form  of  words,  imposed  by  one  mau  who  has  no  right  to  propose  them, 
npon  another  who  has  no  power  to  repel  them, — wonld  be  a  reproach  to 
the  law.  In  these  oases  of  "  special  agreements,"  so  called,  there  is  no 
real  assent  to  the  new  contract  proposed  by  the  carrier  :  the  owner  accepts 
the  conditional  bill  of  lading,  or  signs  a  memorandum  discharging  the 
carrier,  because  bo  cannot  help  it :  he  must  have  his  goods  carried,  and  be 
sees  that  the  carrier  will  refuse  tbem  unless  the  prescribed  terms  are 
accepted.  So  far  as  policy  and  convenience  are  concerned,  there  ia  clearly 
no  distinctjon  between  mere  "  notices,"  and  these  <■  special  agreements," 
and  in  point  of  formal  and  legal  reasoning,  the  latt«r  are  without  any  efieo- 
tive  value.  In  the  first  place,  if  the  carreir  is  in  law  bound  absolntely  to 
carry  the  goods  under  a  full  and  entire  liability,  the  owner's  agreement  to 
remit  a  part  of  this  liability  is  a  contract  wholly  without  consideration.  In 
the  next  place,  it  is  an  agreement  made  nnder  an  unlawful  compulsion.  In 
the  third  place,  the  carrier's  liability  ia  not,  in  any  individual  case,  an 
advantage  introduced  for  the  benefit  only  of  the  party  concerned  in  that 
case  ;  it  is  a  principle  of  public  policy  established  for  the  convenience  of 
society  and  the  benefit  of  the  community  at  large;  and  as  the  consent  of 
any  one  person  to  these  conditions  in  his  own  case  tenda  to  establish  a 
cnatom  in  derogation  of  the  interests  and  rights  of  the  public,  such  consent 
should  be  deemed  unlawful  and  void.  A  carrier's  special  acceptance,  there- 
fore, or  a  special  contract  proposed  by  him  on  the  delivery  of  goods,  and 
asaented  to  by  the  owner, — whatever  form  or  name  may  be  given  to  it — 
ought  to  be  considered  as  a  mere  notice,  lacking  the  essential  qualities  of  a 
valid  contract :  and  the  Supreme  Court  of  the  United  States,  which  upon 
grounds  of  policy  has  condemned  such  notices,  cannot  rationally  stop  short 
of  the  salutary  result  arrived  at  by  the  Supreme  Court  of  New  Yorh,  and 
the  Supreme  Court  of  Georgia,  that  all  such  agreemeuta  are  void.  The 
point  decided  in  the  New  Jersey  Steam  Navigation  Company  v.  Merchants' 
Bank  is  no  doubt  accurate  and  safe.  It  amonnta  to  this ;  that  if  a  man,  in 
advance  of  any  tender  of  goods  to  a  carrier  to  be  transported,  voluntarily 
enters  into  a  special  agreement  as  to  the  circum stances,  conditions  and 
terms,  upon  which  goods  shall  thereafter  be  carried,  he  is,  on  all  occasions 

*  "  I  caoDot  see,"  saja  Niibet,  J.,  ia  sn  able  opioion  of  the  BnpremB  Court  of 
O«orgia,  Fiak  v.  Chspmma,  2  Rell;,  859,  "anj  differeoce.  A  notice  aontainB  tbe 
teriBH  and  cooditioDi  upon  whioh  the  carrier  will  serve  the  public  or  some  limitation 
of  his  extraordinar;  reBpoasibilitj,  whioh  when  knowD  and  acted  on  bj  his  oqh- 
tomer  is  a  coDtrsot ;  aa  mnoh  so  as  if  the  same  BlipulaUone  were  mode  by  a  erparato 
contract  with  each  individoal  customer.    The  onl  j  differonco  is  in  the  mode  of  proof." 
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on  wbicb  he  deals  with  him  on  the  basis  of  th&t  contract,  bonnd  by  its 
proviaioDS.  In  as  far  as  such  agreement  extends,  and  wbea  the  parties 
are  dealing  apoo  the  footing  of  it,  it  may  tral;  be  said,  tliat  « the  carrier 
is  not  to  be  regarded  as  in  the  exercise  of  his  public  employment '."  such 
contract  is  oollateral  to  his  ordinary  character  and  dnty  ;  and  id  a  source  of 
new  rights  and  liabilities,  not  incansistent  with  his  implied  and  general 
obligationa,  bat  apart  from  them.  Uat  when  a  person  oomes  with  goods  to 
a  carrier  to  be  transported  by  him,  he  means  to  deal  with  him,  and  the 
other  considers  himself  to  be  dealt  with,  as  a  common  carrier ;  and  whatever 
contracts  may  then  be  made  in  limitation  of  his  liability  are  in  direct  and 
necessary  repugnance  with  his  duty  and  calling  as  a  common  carrier. 

Bnt  even  if  effect  be  given  to  notices  or  special  acceptances,  as  the 
court  in  the  Ohio  esse  of  Davidson  v.  Graham,  22  Ohio,  131,  unnecestariiy 
went  into  an  argument  to  show  that  effect  might  be,  they  can  only  operate 
to  discharge  the  extraordinary  liability  of  the  carrier ;  and,  on  the  authority 
of  Alexander  and  others  v.  Greene  and  others,  8  Hill's  N.  Y.  9,  to  dis- 
charge them  from  the  liability  of  a  warehouseman,  or  other  bailee  for  hire. 
He  will  still  be  liable  to  any  losses  occasioned  by  his  own  act  or  fraud,  or 
by  snob  negligence  or  defective  means  as-wonld  render  an  unpaid  agent 
liable.  This  is  the  point  decided  in  Camden,  &o.,  Co.,  t.  Burke,  V6  Wendell, 
6L1,  before  the  doctrine  of  notice  was  wholly  rejected.  Such  is  the  prin- 
ciple asserted  iu  Beckman  &  Johnson  v.  Shonse,  et  al.,  5  Bawle,  179,  169 ; 
Davison  v.  Qraham,  22  Ohio,  ISl ;  and  the  principle  stated  as  aqufere,  oi 
admitted  as  a  oonoession,  but  not  decided  in  Moses  v.  The  Boston  &  Maine 
R.  R.,  and  Sager  v.  The  Portsmouth,  31  Maine,  283 ;  in  both  which  cases 
the  judgment  was  against  the  carrier.  And  so  in  Bono  v.  Hogan,  12  B. 
Monroe,  61  and  The  Camden,  &c.,  v.  Baldauf,  16  Fenna.  State,  79. 
In  Hew  Jersey  Steam  Navigation  Co.  t.  Merchants'  Bank,  6  Howard's 
S.  Ct.  844,  388,  the  Supreme  Court,  recognizing  this  as  established 
in  regard  to  notices,  decided  upon  a  similar  principle,  that  a  special  ood- 
traci  with  an  express  agent  that  the  goods  were  to  be  conveyed  at  his 
risk,  and  that  the  carriers  were  not,  in  any  event,  to  he  responaiblc  to  him 
or  bis  employers,  for  any  loss,  or  damage,  could  not  npon  any  fair  and 
reasonable  construction,  be  regarded  as  stipulating  for  wilful  misconduct, 
gross  negligence,  or  want  of  ordinary  care,  either  in  the  seaworthiness  of 
the  vessel,  her  proper  equitments  and  furniture,  or  her  management  by  the 
master  and  hands.  It  was  there  held,  that  though  the  carrier  was  exempt 
his  agreement  from  those  losses  against  which  he  was  a  sort  of  insurer, 
yet,  inasmuch  as  he  has  undertaken  to  carry  the  goods  from  one  place  to 
another,  he  incurred  the  same  degree  of  responsibility  ss  that  attached  to  a 
private  person,  engaged  casually  in  the  like  occupation,  and  was  bouud  to 
use  ordinary  diligence  in  the  custody  and  delivery  of  the  goods,  and  to  pro- 
vide vehicles  and  means  of  transportation.  In  Thomas  v.  Boston  and  Pro- 
Tidcnce  Railroad  Corporation,  10  Metcalf,  472,  480,  the  court  seem,  also, 
to  have  been  of  opinion,  that  the  effect  of  notice,  at  the  most,  conld  only  be 
to  discharge  the  extraordinary  liability  of  the  carrier,  and  to  put  him  on 
the  footing  of  an  ordinary  bailee  for  hire,  who  would  still  be  liable  for  loss 
occasioned  by  his  negligence  or  want  of  ordinary  care.  The  note  to  Carr 
T.  Rulway,  7  Rxchequer,  716,  presents,  it  is  believed,  a  true  view  of  this 
■nbject. 
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While,  howBTOT,  these  ezoeptions  mode  by  those  who  are  cororaon  car- 
riers, are  geneitdly  to  be  regarded  as  against  the  policy  of  the  law,  yet 
there  seems  to  be  some  obscurity  as  to  what  persons  are  commao  carriers 
in  AU  paint  of  view.  Withoat  opening  doubts  apon  this  part  of  the  law, 
and  without  going  into  the  principle  of  the  distiaotlon,  it  seems  to  be  settled 
and  unquestionable,  that  the  liability  of  carriers  by  sea,  and  upon  the  great 
rivers,  may,  by  the  bill  of  lading,  be  limited,  at  least  to  the  extent  of 
ezoepting  the  "perils  of  the  navigation,"  the  meaning  of  which  is  expltuned 
in  a  former,  part  of  this  note.  See  Patnam  y.  Wood,  3  Mass.  48L; 
Sohieffelin  and  another  t.  Harvey,  6  Johnson,  170,  180 ;  and  New  Jersey 
Steam  Navigation  Company  v.  Merchants'  Bank,  6  Howard's  8.  Ct.  844, 
382.  This  is  a  trade  in  which  the  carrying  has  always  been  by  bill  of 
lading,  and  that  particular  exoeption  has  been  used  in  bills  of  lading  for 
ages,  and  old  and  universal  usage  may  be  conmdered  as  having  established 
it;  but  the  exception  of  fire,  leakage,  &c.,  now  frequently  need  in  bills  of 
lading,  are  of  modem  practice,  and  the  cases.  Parsons  t.  Monteath  excepted, 
and  that  was  a  canal  case,  do  not  authorise  their  being  deemed  valid. 

The  liability  of  the  oarriebs  or  tbatellebs  ob  passxhobbs  is  well 
settled.  Though  not  insurers  of  life  and  limb,  they  are  yet  bound  to  the 
Kimatt  care  and  diligence.  They  must  omit  no  preoaution  which  may 
oonduce  to  the  passengers'  safety.  And  in  cases  calling  upon  the  carrier 
to  expose  either  himself  or  his  passengers  to  risk,  he  is  bound  to  expose 
himself  rather  than  his  passengers.  Thus,  where  in  it  case  of  shipwreck, 
passengers  and  sailors  had  been  at  sea  in  a  small  boat  for  several  days, 
with  but  very  little  prospect  of  b^ng  picked  np,  and  the  sailors,  at  last, 
considering  it  impossible,  as  the  sea  was  getting  rough,  that  under  any  cir- 
cumstances, all  could  Burrive,  threw,  the  passengers  overboard  with  a  view 
to  self-preservation,  the  court  deohired  that  "  in  consideration  of  the  pay- 
ment of  fare  the  owners  of  the  vehicle  are  bound  to  transport  the  passen- 
gers to  the  place  of  contemplated  destination.  Having  in  all  emei^ndes 
the  conduct  of  the  journey  and  the  control  of  the  passengers,  the  owners 
rest  under  every  obligation  for  care,  skill  and  general  capacity,  and  if  ^m 
defect  of  any  of  these  requisites,  grievous  injury  is  done  to  the  passenger, 

the  persons  employed  are  liable The  sailor,  said  the  court, 

owes  more  benevolence  to  another  than  to  himself:  lie  u  bound  to  set  a 
greater  vaiue  on  the  life  of  othen  than  on  hiM  otcn,  and  while  we  admit 
that  sailor  and  sailor  may  lawfuUy  struggte  with  each  other  for  the  plank 
which  can  save  but  one,  we  think  that  if  the  passenger  is  on  the  plank, 
even  the  law  of  necessity  justifies  not  the  sailor  who  takes  it  from  him." 
The  extremity  of  the  danger,  said  the  court,  so  far  from  releasing  the  car- 
rier, only  makes  his  obligation  the  greater;  U.  S.  v.  Holmes,  1  Wallace, 
Jr.,  2.  And  these  remarks  of  the  court  made  in  1842,  though  considered 
by  some  at  tho  time,  as  extremely  hard,  were  quoted  with  universal  appro- 
bation by  the  Press  of  the  country,  after  the  calamitous  loss  at  sea  of  the 
steamer  Arctic,  in  1853,  where,  in  consequence  of  the  cowardice  and  sel- 
fishness of  the  sailors,  who  abandoned  a  sinking  ship,  taking  possession  of 
the  boats,  about  3V0  passengers  were  consigned  to  die  fate  of  the  vessel, 
and  engolphed  in  the  ocean.  So  with  regard  to  the  amount  of  precaution 
"carriers  most  show,"  says  Woodward,  J,  Soott  v.  Pennsylvania  and 
Ohio  B.  It  (MS.  £ep.  N.  P.)  "  that  their  whole  duty  was  performed,  and 
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that  the  aoddent  wu  nnaToidable  hj  any  hnmsn  foreught.  They  most 
satisfj  the  jury  on  sTei;  point  that  touches  the  pasaengera'  safety — roada, 
oairiagee,  boata,  engiaeB,  management.  Whatever  human  foresight  caa 
Beoore  m  r^erence  to  the  mode  of  eonvej/atue — the  inevitable  risks  of  which, 
of  course,  the  pasaeDger  takes — they  are  responsible  for;  Bupposing,  of 
eonne,  that  there  is  do  fault  on  the  part  of  the  passenger.  Ingpection  of 
railway  cars  (and  of  steamboats,  of  course,)  is  declared  "  to  be  a  most 
important  duty,  and  one  which- every  company  ia  bound  to  see  faithfully 
performed  at  Uie  end  of  ev*ry  ronte  of  any  considerable  length."  And 
though  a  carrier  is  not  reaponsible  for  internal  and  hidden  defects,  which  a 
thorODgb  and  careful  examination  could  not  diaolose,  and  which  could  not 
bo  guarded  against  by  the  exercise  of  »  Bound  judgment  and  the  exercUe  of 
the  tnoti  vigiiant  judgment,  (Ingalla  v.  Bills,  9  Metcalf,  1,)  yet  It  is  not 
anongfa  that  this  vigilanoe  be  exercised  only  ^fier  the  oar  or  boat  has  eome 
into  the  carrier's  posaassion.  In  the  case  already  cited  of  Scott  v.  The 
Pennsylvania  and  Ohio  R.  B.,  before  WoDDWAKD,  J.,  at  Philadelphia  in 
1854,  the  carrier  showed  that  the  injury  to  the  passenger  had  arisen  from 
a  defect  in  an  iron  axle  which  no  amount  of  inspection  by  the  company's 
Mrrants,  afrer  the  car  was  bonght,  could  discover;  and  he  proved  fully 
that  the  car  was  bought  at  a  manu&ot«ry  of  the  highetl  reputation.  But 
U  he  did  not  show  that  the  manu/actttro'  had  properly  teiled  the  iron,  the 
ooort  very  rightly  directed  a  verdict  in  fiivor  of  the  passenger.  "Who," 
aaid  the  court,  "can  he  responsible  to  the  passenger  except  the  company? 
Tfaey  do  not  insure  the  life  of  the  passenger,  but  their  contract  amounts  to 
%  warranty  of  the  aufficienoy  of  their  oars.  Or,  at  the  least,  when  called  to 
account  for  an  accident  resulting  from  defective  materials,  they  ought  to 
■bow  that,  before  those  materials  were  used,  they  were  subjected  to  the 
moat  approved  testa  of  soundness  and  sufficiency.  It  is  nob  enough  to  pur- 
chase cars  at  shopa  of  good  character.  Let  it  be  shown  that  the  materials 
were  tested  at  that  shop  before  they  were  used.  I  believe  the  manufacturer 
of  car  bodies  does  not  generally  manufacture  the  running  gears,  and  I  am 
not  sure  that  the  wheels  and  axles  are  always  made  at  the  same  shop ;  but 
whether  the  manufacturers  of  these  easent^  parts  of  the  oar  be  many  or 
few,  it  is  the  business  of  the  company  to  know  whose  materials  and  work- 
manship they  tue ;  and  when  they  would  vindicate  themselves  from  alleged 
neglect  in  using  defective  material,  they  should  show  either  that  they  or 
those  from  whom  tbey  purchased  bid  taken  all  practicable  means  to  detect 
latest  defects.  This  done  and  proved,  I  would  not  hold  a  company  liable 
for  defects  so  minute  and  concealed  as  to  elude  the  most  approved  tests. 
This  car  was  made  at  the  shop  of  Osgood  &  Bradley,  of  Massachusetts. 
Whether  they  manufactured  the  axle  or  not  is  not  in  evidence,  but  there  is 
no  proof  that  it  was  ever  tried  or  examined  as  to  its  soundness  before  it 
was  used.  Herein  was  neglect.  The  tests  of  the  soundness  of  axles  may 
not  be  infallible,  but  it  should  have  been  shown  that  such  as  they  are  they 
were  applied.  Defective  iron  waa  uaed  in  this  axle.  This  is  agreed  on  all 
hands,  and  no  effort  ever  was  made  to  detect  its  defects.  I  am  of  opinion 
that  for  this  neglect  the  passenger  has  a  right  to  bold  the  company  respon- 
sible. His  remedy  must  be  against  the  company,  if  he  have  any,  for  he 
has  no  contract  with  the  manufacturer.  Let  the  company  accouut  to  the 
paaaenger,  and  the  mannfiicturer  to  the  oompany,  and  then  we  shall  hare 
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a  real  respoDsibility  that  vill  contribute  to  (be  safety  of  human  life."  I 
qaote  these  lemarks  at  length,  becaoBc,  in  mj  opinion,  they  state  the  troe 
law  on  the  subject,  and  because  with  every  additional  year  of  our  national 
progress,  I  doubt  not  it  nill  be  found  neeessary  to  enforce  everything  tbat 
is  here  inserted  as  to  the  obligation  of  the  carrier  of  passengers  by  steam, 
with  the  utmost  striugency  and  meaning.  The  old  rules  about  the  caniera 
of  passengers  by  stage-ooaobes,  while  in  the  abstract  good  enough,  and 
indeed  identical  with  those  of  modern  days,  reqnire  concretely,  an  infi- 
nitely closer  and  mora  searching  application.  Care  and  intelligeuoe  which 
would  be  abundant  in  the  one  ease,  would  be  wholly  insufficient  in  the 
other.  These  views  are  taken  in  The  Philadelphia  &  Reading  Rail  Koad 
T.  Derby,  14  Howard,  486,  where  the  court  declared,  that  when  "carriers 
nndertalce  to  convey  persona  by  the  dangerous  agency  of  steam,  public  policy 
and  safely  require  that  they  be  held  to  the  grtalett  pouthle  care  and  dili- 
gence: and  that  any  negligence  in  such  oases  may  well  deserve  the  epithet 
of  groa."  And  though  the  passenger  in  that  case  was  invited,  as  a  com- 
pliment to  him,  to  go  on  the  railroad,  and  paid  no  fare,  and  was  travelling 
in  a  special  oar,  and  the  accident  occurred  from  a  servant's  disobedience  of 
an  express  order  which  the  President  had  given,  the  court  still  held  that 
the  road  company  was  responsible  in  damages;  and  the  doctrines  of  this 
case  have  been  since  deliberately  approved  by  the  court  which  pronounced 
them ;  Steamboat  v.  King,  16  Howard,  474.  In  Peters  v.  Ryland,  20 
Fenoa.  State,  497,  the  owner  of  passenger  cars  running  on  a  road  owned 
by  the  Oommonwealth,  was  held  liable  as  a  common  carrier  for  an  injary 
by  oollision,  thongh  the  motive  power  of  the  road  was  furnished  by  the 
State,  and  controlled  by  its  agents,  through  whose  negligence  the  accident 
happened :  The  carrier  contracting  with  a  knowledge  of  the  government 
of  the  road,  is  liable.  If  a  road  have  special  dangers — as  if  posts  run  very 
near  the  cars,  so  as  to  endanger  a  man's  arm  resting  on  the  sill — it  is  not 
enough  that  there  be  written  or  printed  or  verbal  notice  of  the  danger. 
The  passenger  may  be  unable  from  many  causes  to  read  or  to  hear,  or 
otherwise  profit  by  them ;  he  may  be  ignorant,  blind,  deaf,  asleep,  or  a 
foreigner.  He  may  not  see  or  hear  the  notice.  It  is  the  duty  of  the  car- 
rier to  render  so  far  as  practicable  i,uy  probable  danger  impottiblef  and  io 
the  case  of  a  road  such  as  tbat  above  spoken  of,  although  there  was  no 
danger  to  a  passenger  who  kept  his  arms  entirely  inside,  yet  as  passengers 
might  naturally  project  their  arms  a  little  from  the  window,  the  carrier 
was  held  liable  because  he  did  not  put  glass  or  gratings  to  render  it  impot- 
tible  to  incur  this  risk;  New  Jersey  R.  R.  Company  v.  Senuard,  *2L 
Penna.  State,  203.  See  on  the  subject  generally,  Dewart  v.  Loomer,  21 
Gonnecticat,  251 ;  Laing  v.  Colder,  8  Penna.  State,  482;  New  Jersey  R.  B. 
Go.  v.  Kennard,  21  Id.  203.  The  presumption  of  negligence  is  against  the 
carrier  when  an  accident  has  happened ;  and  on  him  lies  the  onus  of  proving 
care.  Holhrook  v.  The  Utica  &  Schenectady  K.  B.,  16  Barbour,  113; 
Steamboat  New  World  v.  King,  16  Howard,  477.  The  act  of  Gongresa 
of  July  7,  1838,  which  enacts  that  in  any  suit  against  the  proprietors  of 
steamboats  "  for  injury  arising  to  person  or  property  from  the  bursting  of 
the  boiler,  or  the  collapse  of  a  flue,  or  other  dangerous  escape  of  steam,  the 
ftict  of  such  bnrsting,  collapse  or  injurious  escape  of  steam  shall  be  taken 
as  full  prim&  facie  evidence  sufficient  to  charge  the  defendant  or  those  ia 
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his  emplojmeDt  with  negligence,  until  he  gbati  show  that  no  negligence  fau 
been  committed  bj  him  or  those  in  his  emptoyment,"  did  prubably  only 
declars  a  mte  which  the  coarts  would  reach  withont  it,  as  ooe  salutary  in 
itself  and  indispensable  for  practical  application. 

Cabkiees  Of  Lite  Stock. — This  branch  of  carriage  bia  of  late  years 
become  imporlAnt.  Considerable  discussion  of  it  existed  in  the  Eoglish 
books,  bnt  the  question  is  there  mised  op  with  the  effect  of  notices  and 
special  contracts  in  derogation  of  the  carriera'  common  law  liability.  Hie 
Gngtish  railway  companies  receive  cattle,  making  special  agreements  some- 
times  that  ■'  the  owner  nndertakes  all  risks  whatever,  and  that  the  company 
will  not  be  responsible  for  any  injury  or  damage  hoKever  caused;"  some- 
times ^mixing  up  the  matter  further  with  the  case  of  paseengers)  mating 
B  contract  or  giving  notice  that  the  fare  is  "  for  the  nse  of  the  railway  car- 
riages  and  locomotive  power  only,  and  the  company  will  not  be  liable  for 
defect!  in  Ihe  car^  nnless  pointed  out  by  the  passenger  before  he  gets  in, 
nor  for  any  damage  whatever  to  lire  stock ;"  and  sometimes  making  the 
owner  of  the  stock  sign  a  certificate  that  he  has  "  examined  the  carriages 
snd  is  satisfied  with  their  sufGotency."  Hence  in  Shaw  v.  The  York  &  N. 
H.  R.,  6  Eng.  Railway  Cases,  87;  Austin  v.  The  Manchester  &  S.  R.,  5 
Eog.  Law  and  Equity,  S29 ;  S.  0.  11  Id.  50(! ;  Carr  v.  The  Lancashire  R. 
Co.,  14  Id.  840;  Chippendale  v.  Id.  7  Id.  895;  MorviUe  v.  The  Great 
Northern  R.  R.  10  Id.  S66,  thongb  the  cases  were  all  cases  of  the  car- 
riage of  horses  or  other  beasts,  the  matter  of  the  nolices  was  the  chief 
element  of  the  decision. 

Snch  mixed  qnestions  would  not  arise  in  America.  Our  courts  have 
dealt  with  the  whole  matter  of  common  carriers,  and  have  disposed  of  all 
their  shifts  and  endeavours  to  discbarge  themselves  of  the  liability  which 
the  common  law  put  on  them,  with  a  freedom,  vigor,  fearlessness  and  sense 
of  pnblic  policy,  very  refreshing,  and  quite  beyond  any  that  the  English 
judges  have  been  able  to  reach.  And  whether  the  injury  was  to  man, 
beast  or  goods,  no  railway  corporation,  I  presume,  in  America,  wonld  dare 
to  come  into  court  asserting  that  it  bad  contracted  against  all  injuries 
"lehatever ;"  that  it  wonld  not  be  liable  for  "any  injury  or  damage  Sow- 
evtr  caused,"  or  in  an  action  brought  against  it  for  furnishing  unroadworthy 
Tehictes,  rely  on  a  certificate  from  the  owner  of  the  oattle  that  he  <<  had 
examined  and  was  satisfied  with  them."  The  qoestion  however  remains 
whether  live  stock  are  the  subjects  of  the  ordinary  and  implied  ooutracts  of 
common  carriers  at  all.  In  regard  to  slaves,  who  in  some  States  wonld 
eome  perhaps  more  nnder  the  title  of  live  stock  than  of  passengers,  the 
question  baa  been  several  times  decided.  Though  chattels  to  some  pur- 
poses, they  are  still  human  beings;  and  as  they  cannot  be  stowed  away 
like  bales  of  goods,  and  have  the  power  of  locomotion — of  running  and 
of  avoiding  risks — and  a  measure  of  intelligence,  the  common  law  measure 
of  liability  of  the  carrier  of  goods  has  in  certain  cases  been  held  not  to 
apply  in  all  its  extents.  Thus,  where  slaves  carried  on  a  steamboat,  have 
been  lost  by  drowning  or  escape;  Boyce  v.  Anderson,  2  Peters,  151; 
Clark  V.  McDonald,  4  McOord,  223 ;  Sill  v.  The  So.  Car.  R.  R.  4  Rich- 
udson,  154,  or  shot  by  accident,  McClcnaghan  v.  Brock,  5  Id.  17,  the  car- 
rier has  been  discharged,  it  appearing  he  had  used  proper  care  and  dili- 
gence in  the  case.     In  deciding  how  far  the  corriera  of  live  stock  are  to  be 
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obsrged  as  common  oorrierB,  say  the  oonrt  in  White  t.  The  WinniBimmet 
Co.,  7  CuBhing,  158,'regard  is  to  be  had  to  the  nattue  of  the  thing  trans- 
ported. Camera  of  paaaeagers  ate  not  common  oarriers  irith  all  the  liabili- 
ties of  Buch.  And  the  court  distingnishea  the  case  of  living  beings  who 
oannot  be  put  under  the  absolute  control  of  the  carrier,  who  have  the  power 
of  looomution  and  the  opportunity  by  their  own  voluntary  act  of  exposing 
themselves  to  greater  hazard  as  well  as  guarding  against  perils,  from  the 
ease  of  dead  freight  Live  stock  oan  in  no  proper  seoae  be  called  "  gooda 
or  produce,"  in  the  carriage  of  whicb  the  office  of  the  coqimon  carrier  is 
defined  to  ooonst.  Ante  p.  S12.  The  transportation  of  live  stock  for  any 
distance  has  sprung  up  since  the  introduction  of  railways.  In  three  or 
four  of  the  English  oaaes  above  cited,  as  also  in  the  last  aited  American 
one,  where  a  horse  on  k  boat  broke  loose  and  was  injured,  the  owners  or 
their  servants  accompanied  the  train  oe  boat;  and  it  is  customary  both  in 
England  and  here  for  the  owners  of  live  stock  transported  by  railway  or 
steamboats,  to  provide  some  special  attendant  of  th^r  own  to  accompany 
(hem.  "There  is,"  say  Messrs.  Smith  &  Bates,  I  American  Baitway  Cases, 
p.  183,  "  no  such  complete  delivery  6i  the  property  into  the  custody  of  the 
company  as  to  impose  upon  them  all  the  duties  and  liabilities  of  oommon 
carriers.  It  has  been  decided  that  the  owners  of  steamboats  employed  to 
low  other  vessels  are  not  oommon  oarriers,  on  the  ground  that  there  is  not 
that  delivery  of  the  vessels  or  their  cargoes  which  .the  law  requires  to 
Iksten  upon  carriers  thdr  common  law  liabilities;  Gaton  v.  Bnmoey,  13 
Wendell,  387;  Alexander  v.  Greene,  3  Hill,  9;  Welle  v.  The  Steam 
Navigation  Co.,  2  Comstook,  204.  These  cases  are  somewhat  analogous  to 
those  of  the  transportation  of  cattle  on  a  railway  as  respects  the  care  and 
onatody  of  the  property;  for  though  the  conductors  of  a  train  have  a  mora 
complete  possession  of  the  cattle  in  their  charge,  than  the  managers  of  a 
tow  boat  have  over  the  vessels  committed  to  their  care,  it  seems,  never- 
theless, to  fall  short  of  that  exclusive  control  which  carriers  usually  have 
over  the  ordinary  articles  of  transport."  The  feeding  and  other  care  whioh 
cattle  require  are  duties  which  the  common  law  never  imposed  on  the 
common  carrier;  and  in  the  nature  of  things  the  oommon  carrier,  while 
answering  against  all  injuries  or  losses  from  external  sources,  cannot  be 
answerable  for  the  nature  of  the  beast  entrusted  to  him,  who  may  kill  him- 
self or  others  in  the  place  or  pen  with  him,  or  be  lost  under  circumstances 
where  dead  freight  would  be  perfectly  safe.  Without,  therefore,  too  much 
narrowing  the  liability  of  the  carrier  of  live  stock — and  affirming. that  he 
is  probably  liable  for  the  performance  of  all  that  the  law,  irrespective  of 
any  contract  of  his,  would  impose  upon  him,  and  is  liable  probably  as  a 
common  carrier,  except  in  regard  to  tiiose  risks  specially  springing  from  the 
character  of  living  animals,  we  may  safely  say  that  his  liability  is  limited 
by  the  nature  of  the  subject,  snd  that  it  is  not,  in  ail  respects,  Kt  extensive 
as  that  of  the  common  carriers  of  dead  freight.  For  the  rest,  the  matter 
yet  remains  to  be  defined  by  judicial  decision. 

Common  carriers  may  be  sued  either  in  case  on  the  custom,  or  in  aa- 
.  Bumpsit  on  their  oontraot,  and  the  action  chosen  will,  as  to  joinder  of 
defendants,  be  governed  by  its  own  rules;  M'Calla  v.  Forsyth,  4  Watts  & 
Sergeant,  179 ;  Zell  v.  Arnold,  2  Penroso  and  Watts,  292 ;  Hunt  v.  Wynn, 
6  Watl«,  47 }  Porter  et  al  t.  Hildebruid,  2  Harris,  129, 132;  SmiOi  v. 
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Seward,  3  Barr,  842 ;  Menhon  et  al.  t.  Hobensack,  2  Zabriskie,  8TS,  381 ; 
Bank  of  Onmge  t.  Btowd  and  five  others,  8  Wendell,  158,  where  the 
rabject  is  extensively  examined.  See,  bovever,  Livingston  v.  Core,  6 
Barr,  360. 

8.   ObdIKAKY  paid  AG15NTH  ANB  imPAn)  AGBST8. 

All  the  other  oases  ia  which  property  is  confided  to  the  possession  of 
another,  are  distiogniahable  into  two  classes;  1.  Where  the  employee  is  a 
paid  agent :  2.  Where  he  is  not  pud.  The  conduct  of  an  employee  of 
either  class,  after  receiving  possesaion,  may  be  such  as  to  render  him  liable 
in  trover  for  the  oonveTsion  of  the  goods,  or  in  caxe  or  asfamptit  for  injury 
or  losa.  Before  epaaking  of  the  specific  liabilities  of  the  two  claases  for 
mjaries  or  loss  arising  from  their  breach  of  duty,  or  from  their  neglect,  it 
wUl  be  proper  to  consider  the  action  of  trover;  foi  the  same  principles  in 
respect  to  its  use,  apply  to  all  cases  in  which  property  is  lawMly  in  the 
poesession  of  another ;  that  is,  to  the  case  of  innkeepers,  oarriers,  ordinary 
paid  agents  and  unpaid  agents,  finders,  &o.  (It  has  not  been  deemed  neces- 
■ary  to  take  notice  of  the  action  of  detinue,  because  the  other  actions  cover 
the  whole  groand  of  the  liability.) 

As  the  original  possession  is  rightful,  trover  will  not  lie,  nnless  there  be 
a  conversion.  If  there  be  no  proof  of  a  positive  act  of  conversion,  there 
moFt  be  a  demand  and  refusal,  in  order  to  ground  the  action.  Hosmer  v. 
Clarke,  2  Oreenteaf,  308.  A  demand  and  refusal  is  primO,  facie  evidence 
of  convcrsioa;  bat  the  presamption  is  rebutted,  if  it  appear  that  the  pro- 
perty was  not  in  the  defendant's  possession  or  control  at  the  time,  bnt  was 
lost  or  stolen ;  Lockwood  v  Bull  k  Eager,  1  Coweu,  822  ;  Packard  v.  Getr 
man,  6  id.  757 ;  Hallenbaok  v.  Fish,  8  Wendell,  547,  relating  to  innkeepers, 
who  stand  precisely  as  common  carriers.  If  the  property  have  been  med 
by  the  defendant  against  the  permission  expressed  or  implied  upon  the 
delivery,  or  eold  or  delivered  to  another,  or  destroyed  by  the  defendant,  this 
k  a  conversion,  and  trover  is  the  remedy^,  Murray  v.  Ogden  and  Bnrling, 
10  Johnson,  172 :  BnUaid  v.  Young,  8  Stewart,  46 ;  but  there  is  no  con- 
version, and  trover  will  not  lie  where,  without  an  act  of  the  defendant, 
the  goods  have  been  lost,  or  have  been  stolen,  the  remedy  is  assumpsit  or 
esse.  Packard  v.  6etman,  4  Wendell,  618 ;  Moses  et  al.  v.  Norria,  4  N. 
H.  304 ;  Hawkins  v.  Hofiinan,  6  Hill,  686.  Nor  will  trover  lie  by  the 
bailor  not  realty  owning  the  goods,  where  the  bailee  has  delivered  them  to 
the  true  owner.  King  and  another  v.  Bichards,  6  Wharton,  418.  Where 
things  have  been  loaned  or  hired  for  a  defiultepurpose,  and  are  used  for 
another  purpose,  that  is  at  once  a  ctmvernon,  and  trover  is  the  remedy.  In 
Wheelock  r.  Wheelrtght,  6  Masaachnsetts,  104,  it  is  decided  that  if  one 
hire  a  horse  to  go  to  a  certain  specified  distance,  and  he  go  further  and 
elsewhere,  this  is  a  conversion ;  the  remedy  is  trover,  and  not  case ;  had 
the  horse  been  returned,  the  return  had  gone  to  the  reduction  of  the 
damages;  being  killed,  the  plaintiff  was  entitled  to  recover  the  actnal  value 
of  the  horM  at  the  lime  of  the  conversion.  In  Homer  v.  Thwing  et  al.,  S 
Hckerin^  492,  the  same  prindplea  are  established,  and  it  is  decided  that  * 
under  the  same  ciroum  stances,  trover  lies  against  an  infant.  In  Botch  et 
aL  T.  Hawes,  12  id.  136,  these  principles  are  approved;  but  it  is  held,  that 
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if  the  OTDCT  ratify  this  extension  of  the  original  hiring,  iy  accepting  pay- 
ment for  the  whole,  this  is  eqaivaleat  to  an  original  hiring  for  the  whole, 
and  trover  will  not  Ue  ;  but  case  will  He  for  any  injury  done  to  the  horae. 
In  M'Neila  v.  Brooks,  1  Yerger,  73,  it  is  decided  that  the  hirer's  carrying 
excessire  burdens  with  him  on  a  riding  horse,  is  no  conversion;  for  any 
injury,  the  remedy  must  be  case,  and  not  trover ;  but  if  the  animal  had 
been  appropriated  to  a  different  use,  as  by  going  elsewhere,  it  had  been  a 
conversion. 

The  liability  of  paid  agents,  where  there  has  been  no  conversion,  differs 
from  that  of  unpaid  agents.  As  to  the  former,  the  obligation  is  not,  as  ia 
case  of  a  common  carrier,  to  carry,  or,  as  in  case  of  an  innkeeper,  to  keep; 
but  the  contract  is,  for  the  service*  of  the  employee,  for  diligence  and  skill 
in  the  agency  or  work  undertaken ;  and  the  liability  is,  for  want  of  diligence 
in  the  ordinary  duly  of  a  professional  person  of  the  kind  in  question,  or, 
which  ia  the  same  liing,  for  negligence  in  the  ordinary  course  of  the  ser- 
vice ;  doing  or  omitting  what  ought  to  be  not  done,  or  done,  in  the  common 
routine  of  the  profession.  In  the  case  of  the  latter,  there  is  no  contract  at 
all;  there  is  no  legal  liability  but  for  wrongful  conduct;  for  negligence 
that  causes  mischief,  or  for  colluaion;  for  what  the  law  denominates  fraud. 
In  both  it  is  believed,  that  the  legal  principle  and  measore  of  liability,  is 
not  in  any  degree  affected  by  the  fact  that  the  possession  of  the  property  ia 
delivered  to  the  employee  ;  in  other  words,  that  bailment  is,  at  the  present 
day,  no  necessary  title  in  the  law.  As  respects  the  former  class,  the  duty 
or  liability  of  a  paid  agent,  to  whom  property  is  delivered,  as  a  warehouse- 
man or  forwarding  agent,  is  the  same  as  that  of  a  person  employed  abonji 
property  in  the  possession  of  the  employer,  as  where  there  is  no  spetn&j 
article  of  property  in  the  case,  as  a  domestic  servant  or  out-door  servant,  an 
attorney,  a  physician,  a  commercial  agent.  As  respects  the  latter  class, 
though  the  fact  of  delivery,  and  the  circumstances  attending  it,  may  strongly 
affect  the  evidence,  yet  the  legal  ground  and  principle  of  liability  is  the 
same  where  an  unpaid  person  is  made  responsible  for  the  injury  or  loss  of 
property  in  possession  of  the  owner,  and  where  the  property  boa  been  deli- 
vered into  his  posaession. 

In  stating  their  abilities,  the  two  classes  may  be. considered  separately. 

As  to  ordinary  paid  agents,  baring  possession  itf  goods,  it  has  been 
remarked  above,  that  the  contract  made,  and  the  duty  undertaken  by  tbcm, 
is  to  give  skill  and  diligenoe  in  the  profession  or  business  undertaken ;  and 
to  know  the  extent  of  this,  reference  must  be  had  to  the  particular  profes- 
Uon  or  business  in  hand,  and  the  extent  of  labour  and  ability  ordinarily 
understood  to  be  required  by  it.  Insufficiency  of  means  or  skill,  and  want 
diligence,  according  to  the  ordinary  demands  of  the  business,  render  the 
party  liable.  Want  of  ordinary  diligence,  or,  which  ia  the  same  thing,  ordi- 
nary negligence,  is  the  language  used  by  the  cases  in  defining  the  liability 
of  a  paid  agent ;  sec  Knapp  &  Curtis  v.  Boot,  9  Wendell,  60 ;  Schmidt  & 
Webb  v.  Blood  &  Green,  id.  268 ;  and  Cbenowith  &  Co.  v.  Dickinson  & 
Shrewsberry,  8  B.  Moore,  156,  159  ;  and  Jones  v.  Hatchelt  &  Bro.,  14 
Abbama,  743  ;  Hatobett  &  Bro.  t.  Gibson,  13  id.  588 ;  Forsythe  v.  Wal- 
.  ker,  9  Barr,  148 ;  cases  of  warehousemen ;  Caton  v.  Rumney,  IS  id.  887, 
the  case  of  a  steamboat  towing  a  freight-boAt ;  Brown  v.  Denlson,  2  id.  593, 
the  ease  of  a  forwarding  merchant;  Ware  v.  Gay  and  others,  11  Pickering, 
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106,  the  ease  of  stage  owDers'  liability  for  injoriea  to  passengers  by  the 
breaking  down  of  the  coach,  where  it  was  held  that  indnfficienoj  in  the 
ocMLch,  or  carelessness  in  conducting  it,  most  ha  proved ;  and  Stokes  y.  Sal- 
tonstall,  18  Peters,  181, is  to  the  same  effect;  M'Caw  v.  Kiinbul,  4  M'Cord, 
220,  the  case  of  a  cotton-^oner ;  Newtou  v.  Pope,  1  Cowen,  109,  the  case 
of  one  hired  to  drive  horses.  In  Foote  v.  Storrs,  2  Barbour's  S.  C.  327, 
it  was  said  that  wharfiDgers  and  warehonsemen  were  liable  only  for  oommoD 
and  reasonable  care. 

The  attempts  made  by  some  of  the  judges  to  explain  to  the  jury  what  is 
meant  by  ordinary  neglect.,  by  saying  that  it  is  the  degree  of  care  which  a 
prodent  man  takes  in  relalioa  to  his  own  affairs,  or  other  Himilar  periphrases, 
have  not  been  very  felicitous.  It  seems  to  be  strictly  right,  and  far  more 
iDtcUigible  and  practicable  to  saj,  as  was  decided  in  Moore  t.  The  Mayor,  &o. 
of  Mobile,  1  Stewart,  284,  to  be  correct,  that  a  paid  agent  is  liable  if  negli- 
gent, and  not  liable,  if  not  negligent. 

The  action  agaiost  apaid  ageot  maybe  either  assumpsit  or  case;  thecou' 
tract  is,  for  performing  what  is  the  legal  duty ;  and  a  breach  of  legal  duty 
is  a  fraud ;  or,  as  stated  by  Tiudal,  G.  J.,  in  pronouncing  the  judgment  of 
the  Exchequer  Chamber,  in  Boormyu  t.  Brown,  8  Q.  B.  511,  526,  "  the 
contract  creates  a  duty,  and  the  neglect  to  perfonn  that  duty,  or  the  Don- 
feasance,  is  a  ground  of  action  upon  a  tort"  See  M'Call  v.  Forsyth,  4 
Watts  &  Sergeant,  179 ;  Zell  v.  Arnold,  2  Penrose  &  Watts,  292 ;  M'Cahan 
V.  Hirst,  7  Watts,  175 ;  How  v.  Cook,  21  WendeU,  29  ;  N.  J.  Steam  Nsv. 
Go.  V.  MerchanU'  Bank,  6  Howard's  8.  Ct.  844,  411  ;  Robinson  t.  Thead- 
^11,  13  Iredell,  39;  Swigert,  &c.,  v.  Graham,  7  B.  Monroe,  661,  662.  If 
the  cause  of  action,  as  stated  in  the  declaration,  arises  from  a  breach  of 
promise,  the  action  is  ex  conlractu,  but  if  from  a  breach  of  duty  growing 
out  of  the  contract,  it  is  ex  delicto  and  case ;  Wilkinson  v.  Mosely,  18 
Alabama,  288. 

In  Alexander  and  others  T.  Green  and  others,  8  Hill's  N.  N.,  9,  it  is 
decided  that  ordinary  paid  agents,  or  bulees  for  hire,  may,  by  a  special 
agreement  or  acceptance,  discbarge  themselves  &om  their  implied  liability 
for  ordinary  diligence,  and  that  a  contract  to  tow  a  boat  ■'  at  the  risk  of  the 
master  or  owners  thereof,"  did  discharge  them  from  liability  for  "  every 
risk  arising  from  a  want  of  ordinary  care  and  skij! ;"  but  that  no  man  can 
by  any  contract,  discharge  himself  from  liability  for  bis  fraudulent  acts, 
liie  accuracy  of  this  case  is  very  donbtfol ;  the  exception  seems  directly  to 
oODtradiot  and  repel  the  contract.  It  has  since  been  reversed  in  the  Court 
of  Errors.     7  Hill,  633. 

Unpaid  agent»,  who  have  possession  of  the  property  of  others,  are  per- 
sons nudertaking  to  keep,  or  carry,  or  perform  something  about  the  thing, 
without  reward  ;  borrowers,  hirers, — for  though  a  hirer  pays  for  the  use  of 
the  article,  he  is  not  paid  to  take  care  of  it, — finders,  pawnees,  &a.  In  all 
these  oases  there  is  no  contract;  and  if  there  has  been  no  conversion,  so 
that  trover  will  not  lie,  the  only  remedy  for  loss  or  injury  is,  by  action  on 
the  eate.  It  is  true  that  in  the  books  of  precedents,  we  find  in  respect  to 
some  of  these  persons,  especially  hirers,  declarations  called  m  attumpgil; 
but  a  little  atten^n  to  ^ese  declarations  will  show  that  effectively,  they 
ere  in  ca$e.  They  are  mixed  declarations,  and  have  a  double  aspect.  They 
Kt  out  an  assumpsit  for  reasonable  diligence;  and  then  say  that  the  de* 
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fendaot  did  not  perform  his  promise,  bat,  on  the  contrary,  waa  so  negligent, 
&o.,  that  by  reason  of  his  nogligenoe,  &o.,  the  damage  or  loas  eaeued, — a 
clause  purely  in  case.  This  statement  of  the  contract  ia  inducement,  open- 
ing the  way  to  a  statement  of  the  gravamen ;  and  even  if  any  conrt  would, 
for  oonTenience,  sustain  such  a  count  as  assampsit,  which  the  lazcst,  it  is 
believed,  if  attention  were  called  to  the  point,  could  not  do  ;  tee  Dixon  v. 
Barclay,  22  Alabama,  870 ;  Wilkinson  v.  Mosely,  18  id. ;  Kirtlsnd  v. 
Montgomery,  1  Swan,  452 ;  also  16  American  Jurist,  254,  a  Tery  able 
essay,  in  which  the  law  is  better  stated  than  in  Balfe  t.  West,  £ng.  Law 
&  Equity  Reports,  506 ;  8.  G.  7  Common  I^w  Reports,  225 ;  still  it  is 
certain  that  the  latter  clause,  charging  negligence  as  to  the  cause  of  damage 
mutt  be  proved;  and,  therefore,  even  under  tbis  lax  style  of  declaring,  we 
are  still  bound  to  say,  that  no  conduct  will  render  the  defendant  liable,  but 
such  as  will  sustain  a  count,  or  clause  of  a  count,  in  case.  The  late  eas^ 
indeed,  of  Garland  v.  Daria,  4  Howard's  S.  Ct.  131,  143,  144,  appears  to 
decide  that  all  such  declarations  are  realty  in  case,  and  that  non-assumpsit 
is  a  bad  plea ;  and  see  also.  Smith  t.  Seward,  3  Barr,  342,  345.  We  may 
therefore  affirm,  almost  with  the  certainty  of  &ct,  and  with  a  confidence 
which  no  dicta,  or  even  -  deoisions,  unless  those  decisions  have  first  altered 
the  pleadings,  which  they  have  not  done,  ought  to  disturb,  that  the  princi> 
pie  and  legal  ground  and  extent  of  an  unpaid  bailee,  or  person  to  whom 
goods  are  delivered,  for  injury  or  toss  to  the  goods,  is  the  same  as  that  of 
one  to  whom  goods  have  not  been  delivered,  bnt  from  whose  negligence 
or  carelessness  injury  has  ensued,  while  the  goods  were  in  the  plaintiff's 
possession.  Here,  then,  is  a  l^al  definition — ^plain,  precise,  and  practical 
— of  the  liability  of  one  who  is  in  possession  of  another's  property,  and  is  not 
paid  for  his  servioes ;  and  the  particular  question  respecting  unpaid  bailees, 
resolves  itself  legally,  into  the  more  general  inquiry,  Wiiftt  is,  in  any  cas&, 
necessary  to  sustain  an  action  on  the  case  7  In  the  notes  to  Scott  v.  Shop- 
perd,  Ashhy  ?.  White,  and  Pasley  v.  Freeman,  (infTa,J  the  reader  will  find 
some  il.nstrations  of  this  action.  It  appears  that  case  will  lie  for  any  injury 
resulting  from  the  fraudulent  conduct  of  another,  and  any  conduct  is  fraudu- 
lent within  the  scope  of  this  remedy,  which  is  necessarily  or  reasonably  the 
cause  of  damage,  and  is  not  requisite  to  the  enjoyment  of  the  defendant's 
own  rights.  The  real  point  of  inquiry  then  is,  whether  upon  the  whole 
state  of  the  case,  from  the  beginning  to  the  end  of  it,  the  defendant  ia 
fairly  responsible  as  the  legal  came  of  the  injury.  It  is  impossible  to  lay 
down  any  general  rule  as  to  the  requisite  proximity  and  directness  of  the 
defendant's  agency  in  the  mischief.  In  Essex  Banlc  v.  Gloucester  Bank, 
17  Massachusetts,  1,  80,  there  is  an  able  investigation  of  the  degree  of 
directness  necessary  to  make  a  defendant's  negligence  the  legtJ  and  action- 
able cause  of  mischief.  It  may  be  observed,  tliat  the  law,  when  it  is  led 
on  by  the  scent  of  bad  &ith  or  unfiur  dealing,  wilt  go  extremely  far  in 
fixing  the  responsibility  of  causation  upon  a  defendant ;  and  any  one  who 
will  familiarise  his  mind  with  the  principles  of  law,  and  evidence,  and  rea- 
soning, embodied  in  such  cases  as  Pasley  v.  Freeman,  will  have  no  difficulty 
in  understanding  what  circumstances  will  make  an  unpaid  bdilee  liable. 
We  team  from  that  case,  and  those  which  have  followed  it^  that  if  a  defend- 
ant has  Icnowingly  made  false  representations  about  the  circumstances  of 
■nothet,  and  tlie  plaintifE  acting  upon  tiiem,  has  suffered  a  toss,  the  defend- 
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ant  is  ic  law  responeible  as  the  l^al  cawe  of  that  loss.  If  the  representa- 
tioDS  or  promises  of  a  defendant  have  caaeed  or  induced  the  plaintiff  to  put 
ha  property  into  the  defendant's  posseBsioB,  it  is  eaaj  to  see,  that  if  his 
Bobaequeot  conduct  falsifiea  those  promises  and  expectations,  and  if  the 
trosting  of  the  property  to  his  possession,  is,  upon  a  fair  view  of  the  vhole 
case,  to  be  regarded  as  the  cause  of  an  injury  that  befalls  it,  though  pro- 
g  from  the  agency  of  nature,  or  the  acts  of  third  persons,  the  defeod- 
I  false  representations  and  bad  faith,  may  justly  be  considered  the 
Ifgal  and  fravdulent  cav»e  of  the  injury  ;  but,  as  before  remarked,  every- 
thing must  depend  on  the  particular  circumstances.  Again,  if,  after  the 
property  is  in  the  defendant's  posseaaion,  he,  by  positive  act,  exposes  it  in 
sneb  a  way  as  to  invite  and  bring  on  injury  from  third  persons,  he  will,  in 
many  cases,  be  properly  considered  as  the  cause  of  the  injury;  but,  here, 
also,  the  special  facts  and  motives  must  determine  whether  the  third  person 
is  to  be  made  wholly  responsible,  or  whether  the  defendant's  coudnct  has 
$0  far  induced  the  injurious  agency,  as  to  be  fairly  the  cause  of  it.  Finally, 
if  the  negligent  acts  of  the  defendant  have  directly  produced  the  damage, 
and  a  fortiori,  if  actual  fraud  on  his  part,  has  done  the  mischief,  he  is  liable 
in  an  action  on  the  case. 
,  We  find  it  frequently  laid  down,  that  an  unpaid  bailee  is  liable  only  for 
grott  negligaice.  This,  it  will  be  observed,  is  not  a  legal  term ;  the  decla- 
ration charging  only  fraud,  or  eardat  and  negligent  conduct,  producing 
damage :  it  is  an  expression  nsed  by  judges  and  test-writers,  to  explain 
what  is  meant  by  tbe  legal  terms  ns^  in  the  declaration.  If  actual  fraud, 
and  malignity  of  design,  is  the  point  of  the  case,  then  gross  negligence  must 
mean,  such  wanton  carelessness  as  satisfies  the  jury  of  snct  corrupt  design ; 
but  if — as  is  more  frequently  the  case, — aotual  fraud  in  fact  cannot  be  in- 
ferred, then  negligence  must  be  considered  gross  or  not,  according  to  tbe 
d^;iee  in  which  it  is  the  came  of  the  injury.  Nearly  all  the  confusion  and 
obscurity  which  belong  to  the  sabject  of  baiiments,  have  been  occasioned  by 
the  unfortunate  introduction  of  the  words  grots  and  dight  negligence,  which 
do  not  belong  to  our  law,  and  which  convey  no  precise  idea.  The  civil-law 
distribadon  and  classification  of  these  liabilities,  is  entirely  different  from 
ours :  our  law  has  conceived  of  the  legal  obligations  and  duties  of  men,  is 
relation  to  their  neighbour's  property,  and  has,  by  this  action  on  the  ca»e 
defined  them,  with  so  much  comprehension  and  precidon,  that  the  same 
principle  applies  irrespectively  of  the  seat  of  the  possession. 

The  late  case  of  Wilson  v.  Brett,  11  Meeson  v.  Welsby,  113,  forcibly 
Itlustrates  the  inapplicability  of  the  distinctions,  recited  by  Lord  HoLT  fiwn 
the  nril  law,  between  the  cases  where  the  bailment  is  exclusively  for  the 
benefit  of  the  bailor,  and  where  it  is  exclusively  for  the  benefit  of  tbe  bailee, 
or  where  it  is  for  the  joint  benefit  of  both  ;  and  shows  that  in  regard  to  an 
unpaid  bailee,  tbe  liability  is  simply  for  negligence  under  the  droumstances 
of  the  esse,  which  will  vary  with  the  skill  and  knowledge  which  the  bailee 
is  shown  to  possess;  and  Kolfe,  B.,  observes  that  be  could  see  no  differ- 
ence between  negligence  and  grata  negligence, — that  it  was  the  same  thing, 
with  the  addition  of  a  vituperative  epithet.  See  also  the  remarks  of  Pahek, 
B.,  in  WyldT.  Pickford,  8  Id.  443,  461,  462,  and  of  LordDBNMAN.C.  J., 
in  Hinton  y.  IHbbin,  2  Q.  B.,  646,  661,  as  to  the  want  of  an  intelligible 
distinction  between  negligence  and  gross  negligence. 
Vol.  I.— 22 
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It  may  be  proper  to  note,  tbat  where  money  is  the  Hnbject  of  bailment, 
or  delivery  to  an  agent,  paid  or  unpaid,  atmanptit  is  the  proper  remedy  ; 
atfumptit  in  the  form  of  jnoaty  had  and  received,  osnallj  being  in  case  of 
money,  a  snbatitnte  alike  for  treepasa,  trover  and  caw ;  thoDgh,  as  a  Bub- 
stitnte  for  trover,  there  need  be  do  previous  demand.  See  Graves  et  al.  v, 
Tioknor,  S  New  Hampshire,  537,  and  Gordon  and  wife  y.  Gamp,  2  Florida, 
422, 428. 

It  has  been  Hfated  above,  tbat,  in  trover,  proof  of  demand  and  refasal, 

throws  npon  the  defendant  the  bnrden  of  proving  that  the  property  was  lost 

or  stolen.     In  case,  the  burden  of  proving  negligence  is  on  the  plaintiff. 

Harrington  v.  Snyder,  3  Barbour'a  8.  Ct.  380,  883  ;  Foote  v.  Storra,  2  Id. 

327  ;  Runyan  v.  Caldwell,  7  Humphreys,  134;  Mims  v.  Mitchell,  1  Texas, 

440,  463.     Where  the  goode  have  not  been  returned  or  delivered  by  the 

defendant,  the  moat  convenient  way  for  the  pUinCifT  to  proceed,  appears  to 

be,  first,  to  make  a  demand,  and  then  to  bring  trover  and  case :  the  demand 

and  refusal  will  cause  a  recovery  on  the  former  count,  unless  the  defendant 

prove  a  loss  or  theft ;  and  then  upon  the  latter,  the  plaintiff  will  recover  if 

he  prove  tbat  negligence  caused  the  loss ;  but  the  bnrden  of  this  is  npon 

him.     Id  Beckman  &  Johnson  v.  Shouse  et  al.,  &  Rawie,  179, 190,  in 

assumpsit,  against  one  liable  as  a  paid  agent,  it  is  said,  tbat  the  coarse  of 

proof  is  similar;  tbat  proof  of  the  contract  and  delivery,  puts  the  defendant 

to  prove  loss,  and  then  the  plaintiff  must  show  negligence;  and  in  Clark  t 

Co.  V.  Spenoe,  10  Watts,  335,  337,  the  same  thing  is  said,  in  what  the 

book  calls  an  action  on  the  case.    This  disregard  of  the  form  of  aotiona,  ia 

an  elegancy  believed  to  be  peculiar  to  Pennsylvauia  practice.     If  a  hired 

article  is  returned  iu  a  damaged  state,  and  the  hirer  will  give  no  explana- 

tion  or  acoonnt  of  the  injury,  there  is  an  implication  of  negligence,  and  the 

burden  of  disproving  it  is  on  him  j  Logan  v.  Mathew,  6  Barr,  417. 

/      The  practical  dednction  from  this  consideration  of  the  remedies  which 

/  the  law  has  given  against  an  unpaid  bailee  is  tbia: — For  a  oonver^on  of 

I  the  goods,  he  is  liable  iu  trover;  for  an  injury  or  loss,  be  is  liable  in  case : 

I    and  when  the  latter  action  is  brought,  the  first  inquiry  is,  whether  upon  the 

I    whole  state  of  the  case  between  the  parties,  the  defendant's  conduct  can  be 

I     regarded  as  having  been  the  legal  cause  of  the  injury  or  loss ;  and  where 

there  is  evidence  of  a  bad  intention,  the  chain  of  oausation  ought  to  be  oar^ 

ried  hack  very  &r ;  the  next  inquiry  is,  whether  the  defendant  can  be 

1      regarded  as  fraudulently  the  caoae ;  and  any  conduct  ia  fraudulent  in  law, 

'     which  the  defendant  might  reasonably  have  foreseen  would  prodnce  injury 

I     and  which  is  not  necessary  to  the  defendant's  enjoyment  of  his  own  right; 

',    a  fortjori,  conduct  is  frandnlent  which  springs  from  a  bad  design. 

But,  lest  this  view  of  principles  should  be  erroneous,  and  mislead  the 
reader,  the  American  cases  are  here  briefly  appended. 

In  the  great  case  of  Foster  and  another.  Executors,  &a.  v.  The  Essex 
Bank,  17  Masaachasetts,  479,  the  court  say,  tbat  in  case  of  a  deposit  to  be 
kept  witboat  reward,  "  the  bailee  will  be  answerable  only  for  gross  negli- 
genoe,  which  is  oonddered  as  equivalent  to  a  breach  of  faith,"  p.  498 ;  the 
bailor  "  shall  be  the  loser,  nnless  the  person  in  whom  he  confided,  baa  shown 
bad  faith,  in  expodng  the  goods  to  hazards,  to  which  he  would  not  expose 
hia  own,"  p.  601;  "the  depositary  is  answerable,  in  case  of  loss,  for 
groa  neifligence  only,  or  fravd,  which  will  make  a  bailee  of  any  character 
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answeroble,"  p.  507 :  uid  it  might  be  added,  woald  make  my  body  liable, 
whether  a  bailee  or  not.  The  Ute  case  of  Whitney  and  wife  v.  Lee,  8  Met- 
calfe, 91,  establishsB  the  same  rule.  Stanton  and  Little  t,  Bell  &  Joiner, 
2  Hawki,  145,  vaa  the  case  of  a  mandatary,  gratuitously  undertakiDg  to 
act  about  oertMn  goods  for  the  benefit  of  the  bailor;  the  court  below  charged, 
« that  the  defendant  were  bonnd  to  use  that  care  and  diligence  which  a 
prudent  and  discreet  man  would  use  relative  to  his  affairs ;"  and  a  majority 
of  the  oourt  held  this  to  be  erroneous,  and  said,  that  this  rale  applied  to  a 
mandatary  who  aole  for  a  reward,  and  that  the  jury  sbonld  have  been  in- 
structed, "  that  the  defendants  were  only  liable  for  fraud  or  gross  neglect ;" 
and  on  that  account  alone,  granted  a  new  trial.  In  Beardslee  y.  Richard- 
son, 14  Wendell,  25,  the  court  said  that  a  mandatary  carrying  gratuitously 
a  sealed  letter,  containing  money,  was  liable,  in  case  only  for  yroa  neglect : 
'•  the  plaintiff,"  (per  Sataoe,  G.  J-)  "  was  bound  to  show  that  the  money 
was  lost  by  the  defendant's  negligence,  or  could  not  be  obtained  upon  request. 
Had  he  shown  a  demand  and  refusal,  the  defendant,  I  think,  would  hare 
bean  bound  to  account  for  the  loss,  and  to  indemnify  the  plaintiff,  unless 
be  could  show  the  property  lost  without  fault  on  his  part,  that  is,  without 
gross  negligence  ;"  the  meaning  of  the  learned  chief  justice  appears  to  have 
been  that  if  the  plaintiff  could  prove  a  evnvertion,  of  which  a  demand 
and  refusal  would  be  primA  facit  evidence,  he  should  recover  the  value 
in  damages;  (but,  then,  according  to  Wbeelock  y.  Wheelright,  5  Massa- 
chueetta,  104,  the  action  should  be  trover;)  but  that  if  there  were  no 
conversion,  then,  in  an  action  on  the  case,  gross  neglect  must  be  proved. 
Tomkins  v.  Saltmarsh,  14  Sergeant  &  Rawle,  275,  was  assumpsit,  against 
one  who  had  gratuitously  undertaken  to  carry  a  letter  containing  money, 
which  he  never  delivered  ;  the  court,  per  Duncan,  J.,  said,  that  in  such  a 
case,  "tbo  bailee  is  only  liable  for  yroi*  neghgence,  dolo  proximns,  a  prac- 
tice equal  to  a  fraud.  It  is  that  omission  of  care,  which  even  the  most 
inatt«ntive  and  thoughtless  men,  never  fail  to  take  of  their  own  concerns." 
Id  Millon  v.  Salisbury,  IS  Johnson,  211,  it  was  held,  that  the  hirer  of  a 
horse  was  not  liable,  when  not  proved  guilty  of  ill  treatment,  or  conversion 
to  another  use ;  <■  as  to  all  accidents  naturally  incident  to  the  use  of  the 
horse,  in  the  manner  oontracted  for,  the  law  imposes  the  risk  on  the 
bailor;"  and  this  is  confirmed  in  Harrington  v.  Snyder,  8  Barbour's  S. 
Ct.  380,  382.  In  Hawkins  v.  Phythian,  8  B.  Monroe,  515,  518,  the  court 
said,  that  a  hirer  would  be  responsible  only  for  want  of  ordinary  care, 
which  is,  Buoh  care  aa  a  man  of  ordinary  pradenoe  would  take  of  his  own 
property.  In  Swigert,  &c.,  v.  Grraham,  7  Id.  661,  the  court  investigated 
the  ground  upon  which  the  hirer  of  a  slave  was  liable  for  aocidents 
happening  to  him,  and  laid  down  the  following  general  prinoiples ;  that  a 
bailee  on  hire  is  bound  to  ordinary  diligence,  and  responsible  for  ordinary 
neglect;  but  ordinary  diligence  varies  not  only  with  the  circnmstances  of 
the  case,  but  with  the  nature  of  the  subject;  and  what,  in  respect  to  one 
species  of  property,  might  be  gross  neglect,  might,  in  respect  to  another, 
be  extraordinary  care ;  and  under  peculiar  circumstances  of  donger,  extra- 
(wdiuary  exertions  may  be  required  of  one  who  is  bound  only  to  ordinary 
diligence ;  or,  in  other  words,  the  circnmstances  may  be  such  that  extra- 
ordinary exertions  are  nothing  more  than  ordinary  diligence ;  that  ordinary 
diligence  means  that  degree  of  core,  attention,  or  exertion,  which  under  the 


.oogle 


340  smith's  leading  cases. 

actoal  circanutaDces,  a  man  of  ordinar;  prudence  and  discretion  would  use 
in  reference  to  the  particular  thing,  were  it  his  own  property,  or  in  doing 
the  particular  thing  were  it  his  own  concern.  See  also,  Mims  t.  Mitchell, 
1  Texas,  443,  453.  Todd  t.  Figley,  7  Watts,  542,  is  reported  in  too  vague 
a  manner,  to  enable  ns  to  judge  what  principle  as  to  the  liability  of  a  bor- 
rower ia  decided  :  the  court  eay,  he  is  liable  for  "  an  injury  happening  to 
the  mare  CYcn  from  slight  neglect"  on  his  part ;  and  afterwords  they  appear 
to  approve  of  the  liability  being  rested  on  the  principle  that  any  neglect 
oocasioning  the  injury,  would  render  him  answerable  :  and  upon  the  whole, 
the  decision  seems  to  be  rested  on  the  question,  whether  or  not  the  negleot 
of  the  defendant,  was  the  cause  of  the  injury.  In  Anderson  v.  Foresman, 
Wright's  Ohio,  598,  the  jndge  told  the  jury,  that  one  carrying  money  with- 
out reward,  is  bound  to  take  the  same  care  of  it  that  be  does  of  his  own ; 
but  in  Monteatb  t.  Bissell's  Adm'r,  Id.  411,  the  same  judge  said,  that  a 
bailee  of  money  without  reward,  is  not  liable  for  slight  neglect  but  only 
groti  neffleel ;  and  that  if  he  kept  the  money  where  he  kept  his  own,  he 
was  not  liable.  See  also  McLean  t.  Rutherford,  8  Missonri,  109.  In  Fel- 
lowes  &  Co.  V.  Gordon  &  Baroett,  8  B.  Monroe.  415,  416,  the  court  said 
that  gratuitous  bailee,  having  undertaken  the  commission  and  proceeded  ia 
its  execution,  were  "  bound  to  proceed  with  reasonable  care  and  diligence, 
according  to  the  terms  of  the  mandate."  In  Tracy  et  al.  T,  Wood,  3 
Maaon,  132,  the  case  of  one  gratuitously  carrying  two  bags  of  money,  Mr. 
Justice  Stobt,  in  charging  the  jury  said  :  "  [  agree,  that  in  cases  of  bailees 
without  reward,  they  are  liable  only  for  gross  negligence.  The  language  of 
the  books  aa  to  what  constitutes  gross  negligence,  or  not,  is  sometimes  loose 
and  inaconrate,  from  the  general  manner  in  which  propositiona  are  stated. 
When  it  is  said,  that  gross  negligence  is  equivalent  to  firaod,  it  is  not  meant, 
that  it  cannot  exist  without  fraud.  There  may  be  very  gross  negligence, 
in  cases  where  there  is  no  pretence  that  the  party  has  been  guilty  of  fraud ; 
thoagh  certainly  such  negligence  is  often  presumptive  of  fraud.  It  appears 
to  me,  that  the  true  way  of  considering  cases  of  this  nature,  is  to  consider 
whether  the  party  has  omitted  that  care  which  bailees,  without  hire,  or  man- 
dataries of  ordinary  prudence,  usually  take  of  property  of  this  nature.  If 
he  has,  then  it  constitutes  a  case  of  gross  negligence.  The  question  is  not, 
whether  he  has  omitted  that  care,  which  very  prudent  persons  usually  take 
of  their  own  property,  for  the  omission  of  that  would  be  but  slight  negli. 
geuce ;  nor  whether  he  has  omitted  that  care  which  prudent  persons  ordina- 
rily take  of  their  own  property,  for  that  would  be  but  ordinary  negligence. 
But  whether  there  be  a  want  of  that  care,  which  men  of  common  sense, 
however  inattentive,  nsnally  take,  or  ought  to  be-presumed  to  lake,  of  their 
property,  for  that  is  gross  negligence.  The  contract  of  bailees  without 
reward,  is  not  merely  for  good  faith,  but  for  such  care  as  persons  of  common 
prudence  in  their  situation  nsually  bestow  on  such  property. — If  they  omit 
such  care,  it  is  gross  negligence."  This  was  a  bailment  of  money,  of  which, 
said  the  learned  judge,  much  greater  care  is  always  taken,  than  of  other 
things.  '(  He  kept  his  own  money  in  the  same  valise,  and  took  no  better 
oare  of  it  than  of  the  plaintiff's.  StiU,  if  the  jury  are  of  opinion,  that  he 
omitted  to  take  that  reasonable  care  of  the  gold,  which  bailees  without 
reward  in  hia  situation  uanally  take,  or  which  be  himself  usually  took  of 
such  property,  undei  such  drcamstancea,  he  has  been  guilty  of  gross  negli* 
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gence."     See  other  cases  cited  in  note  to  Wilson  T.  Brett,  11  M.  ft  W. 
113,  116. 

It  waa  observed  before,  that  tbe  phreacB  gross  DCgligence,  and  slight  neg- 
ligence, are  not  legal  terms,  but  are  used  bj  judges  to  explain  the  legal 
laiigua.ge  in  tbe  declaration ;  and  it  would  seem,  that  unless  thej  do  express 
the  common  law  nation  of  actionable  negligence,  more  clearly  and  without 
error,  tbej  had  better  be  disused.  Now  it  is  clear  from  the  above  cases, 
especially  Tracy  et  al.  t.  Wood,  that  the  term  i/roit  negligence,  is  not  to  be 
taken  in  its  ordinary  and  everyday  meaning :  it  appears  from  Tracy  et  al. 
T.  Wood,  that  it  is  a  technical  and  artificial  phrase,  tbe  meaning  of  which  it 
is  almost  impossible  to  define  with  precision.  Tracey  et  al.  t.  Wood,  implies 
that  the  definition  of  gross  negligence,  given  in  the  cases  from  Wright's 
Reports,  and  one  of  the  definitions  g^ven  in  Foster,  &o.  t.  The  Essex  Bank, 
that  gross  negligence  is,  the  exposing  the  property  tobaEsrds,  to  which  the 
defendant  would  not  expose  bis  own,  is  erroneous.  But,  so  difficult  and 
perplexing  is  this  phrase,  that  tbe  learned  judge  in  Traoy  et  al.  t.  Wood, 
has  given  not  less  than  five  clearly  different  explanations,  or  rules  to  guide 
the  jury.  He  first  defines  it,  the  want  of  that  care  which  unpaid  bailees, 
of  ordinary  prudence,  nsnally  take  of  bailed  property  :  then,  of  that  care, 
which  men  of  common  sense,  however  inattentive,  usually  take  of  their  own 
property :  next,  the  care  which  such  men  ought  to  be  presumed  to  take  of 
their  own  property  :  then  it  is,  the  reasonable  care  which  unpaid  bailees 
nsnally  take  of  bailed  property  :  and  then,  that  reasonable  care  which  he 
himself  nsn^^ly  took  of  bailed  property.  Without  being  too  critical,  it  may 
certainly  be  said,  that  in  each  of  these  sentences,  a  different  rule  is  given  : 
and  that  all  of  ibem  are  too  vague  and  general,  to  be  capable  of  application 
by  a  jury.  It  is  believed,  that  the  common  law  principle  set  out  in  the 
nature  of  the  action,  that  any  negligent  oonduot  which  causes  injury  or  loss, 
or  which  satisfies  the  jury  that  there  has  been  fraud  and  collusion,  is  action- 
able, explains  itself  more  clearly,  than  these  various  definitions  explain  it. 
The  expressions  convey  so  indefinite  a  meaning,  that  we  find  liord  Holt 
saying,  that  a  hirer  and  borrower,  are  both  liable  for  slight  negligence,  and 
Sir  W.  Jones,  and  Mr.  Justice  Stort,  maintaining,  tbat  a  borrower  is  liable 
for  slight  negligence,  and  a  hirer  only  for  gross  negligence.  To  what  test 
are  these  differences  to  be  submitted,  and  by  what  arbiter  decided  ?  There 
is  none  but  tbe  form  of  the  pleadings.  The  action  sgninst  both  is  the 
same,  and  charges  negligent  condnct  occasioning  iujury  or  loss  :  from  which 
it  appears,  that  the  older  judge  is  right,  in  saying  that  the  same  degree  of 
negligence  will  make  both  liable  (with  which  Blackbtone  agrees) :  and 
also  in  saying,  tbat  slight  negligence,  or  any  negligence,  if  it  be  the  legal 
cause  of  the  injury  or  loss,  will  make  them  liable. 

Since  these  remarks  were  first  published,  Obieb,  J.,  in  the  giving  the 
opinion  of  the  Supreme  Court  in  Railroad  v.  Derby,  li  Howard,  having 
questioned,  as  Lord  Denman,  in  Henton  v,  Dibbin,  2  Ad.  &  Ellis,  N.  8. 
&16,  had  also  done,  whether  the  difference  be  "  capable  of  definition,"  and 
treated  it  with  but  little  ceremony,  opened  the  way  in  a  later  case,  Steam- 
boat New  World  v.  King,  16  Howard,  474,  to  expressions  so  full  and 
strong,  that  the  distinction  may  now  be  oonsideied  as  entirely  exploded.* 

H.  B.  W. 
•  "  The  tliMrj,"  saja  Jadge  Cuaiis,  in  deliveriDg  the  Coort's  opimcn,  "  that  there 
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TEINITT.— 2  ANN^. 


A  niHO  vbo  hu  m  right  ta  f  ot«  it  ui  e]«tba  fbr  rnvmbsri  of  puU(UD«nt  nuj  nulntAln  ui  i^tlaa 
a^Dit  th«  retdrnlDi;  oftiYT  fbr  ivfoBlDS  bo  blmlt  hij  tote,  thDU^  hlfl  rij^ht  wv  neTei  determined 
ia  piuTlUmflDt,  uh]  thimgh  tlv  penoiu  fbr  whom  h«  oflflnd  to  Tota  nn  flL*o(*d.(a) 

BUCKINQHAMSHIRE,  to  wit. :  Matthias  Aahbj  compUiDS  of  William 
White,  Richard  Talbois,  William  Bell,  and  Bichard  Heydon,  being  in  the 

cnstody  of  the  marshal  of  the  Marehalsea  of  the  lord  the  king,  before  the 
king  himself,  for  that,  to  wit. :  That  whereas  on  the  26th  day  of  November, 
in  the  12th  year  of  the  reign  of  the  lord  the  now  ting,  a  certain  writ  of  the 
said  lord  the  now  king,  issued  out  of  the  Court  of  Chancery  of  him  the  sud 
lord  the  now  king,  at  Westminster,  in  the  county  of  Middlesex,  directed  to 

are  tliree  dcgreaE  of  nagligeoce  described  bj  the  teraiB  Bligbt,  ardiaary,  and  gross, 
has  been  iutrodnoed  into  the  comman  law  tWiiD  some  of  the  commentators  on  tha 
Roman  lav.  It  may  be  doubted  if  these  terms  oaa  be  awfully  applied  in  practice. 
Their  meaning  ia  dot  fixed,  or  capable  of  being  so.  One  degroe,  Ihui  deecribed,  not 
only  may  he  confaunded  with  another,  but  it  is  quite  Impracticable  wactly  to  dis- 
tingoish  them.  Their  aigniScation  necessarily  lariee  aooording  to  aircumataDoeB,  to 
whoee  inSueoce  the  ooarts  hare  been  forced  to  yield,  antil  there  are  bo  many  real 
excepUone,  that  the  rules  themselves  can  scarcely  be  said  to  have  a  general  opera- 
tion. In  Storer  t.  Qonen,  18  Maine  R.  177,  the  Supreme  Court  of  Maine  says ; — 
•  How  much  care  will,  in  a  given  case,  ralisTe  a  party  from  tbe  impntaWon  of  gross 
negligence,  or  what  emission  will  amouot  to  the  charge,  is  neceBsarily  a  queetion  of 
fact,  depending  on  a  great  variety  of  circumstances  which  the  law  canaot  exactly 
define.'  Mr.  Jnstice  Story  (Dailments.  sect.  11,)  says: — .'Indeed,  what  ia  common  or 
ordinary  diligence  is  more  a  matter  of  fiuit  thau  of  law.'  If  tbe  law  furnishes  no 
definition  of  the  terms  groes  negligence,  or  ordinary  negligence,  which  can  be  applied 
in  practice,  but  leaves  it  to  the  jury  to  determine,  in  each  case,  what  the  duty  was, 
and  what  omissions  amount  to  a  breach  of  it.  it  wcnld  seem  that  imperfect  and  con- 
fessedly unancceBsful  attempts  to  define  that  dnty,  had  better  be  abandoned. 

"  Recently  the  judges  of  several  courta  have  expresBed  their  disapprobatioD  of 
these  attempts  to  fix  the  degrees  of  diligence  by  legal  definitions,  and  have  com- 
plained of  the  impracticability  of  applying  them.  Wilson  T.  Brett,  11  Meeson  JtWels. 
118.  Wylde  v.  Pickford,  8  lb.  44S,  461,  4t)2.  Hinton  v.  Dibbin,  2  Q.  B.  S46,  851. 
It  most  be  confesBed,  that  the  difficulty  in  defining  gross  cegligence,  which  Is  appa- 
rent in  perusing  such  cases  as  Tracy  et  al.  T.  Wood,  3  Mason,  182,  and  Foster  t.  The 
Essex  Bank,  IT  Maaa.  479,  would  alone  be  anffioieat  to  justify  these  complaints.  It 
may  be  added,  that  some  of  tbe  ablest  commentators  on  the  Roman  law,  and  on  the 
civil  code  of  Fraaoe.  have  wholly  repudiated  this  theory  of  three  degrees  of  diligence, 
at  unfounded  in  principles  of  natural  justioe,  useless  in  practice,  and  presenling 
inextricable  embarrasBmeols  and  difficiUties.  See  Toullier's  Droit  Ci»i!,  Bth  vol,  p. 
239,  &c  ;  11th  vol.  p.  208,  &c.     Makeldey,  Man.  Do  Droit  Romain,  191,  Ac." 

(a)  [S.  G.  Satk.  19.  S  Salk.  17.  Holt,  624.  6  Mod.  45.  Vide  1  Bro.  Pari.  Caa. 
47.  6  St.  Tr.  89.  Somewhat  umilar  to  tbia  action  is  that  of  Peering  v.  HarriB,  2 
Moo.  &  Rob.  S,  againat  an  overeeeT  for  tnaUcionsly  omitting  a  parishioner's  name 
from  the  rate,  per  qaod  ahewas  unable  to  obtain  a  beer  licenae.  So,  against  a  sheriff 
for  delaying  to  eiecnte  a  writ,  per  quod  the  plaintiff  incurred  unnecessary  costs. 
Haton  V.  Painter,  1  Q  B.  974.  So,  against  an  officer  of  ouBtoms,  for  reniaisg  lo 
si^  a  bill  of  entry,  without  payment  of  an  eicesBivs  duty,  Barry  v.  Arnaud,  10  Ad. 
ft  El.  64S.  See  as  to  an  action  agwnst  a  clergyman  for  ref^ising  to  marry,  Davis  t. 
Black,  1  Q  B.  900.] 
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the  then  sheriff  of  BuckinghamBhire  aforeBaid,  reciting  that  the  Bud  lord 
the  king,  hj  the  advice  and  assent  of  his  council,  for  certain  arduouB  and 
nrgeat  basinees  concerning  him  the  said  lord  the  king,  the  stale,  and  the 
defenoeof  his  realm  of  England,  and  of  the  ohorch  of  England,  had  ordained 
hia  certain  parliament  to  be  holden  at  his  city  of  WestmiuBter,  on  the  6th 
day  of  February,  then  next  coming,  and  there  with  the  prelates,  nobles,  and 
peers  of  his  said  kingdom,  to  hsTe  discourse  and  treaty,  the  said  lord  the 
now  king  commanded  the  then  sheriff  of  Buckiogh  am  shire,  by  the  stud  writ 
fin&l;  enjoining,  that,  having  made  proclamation  in  bis  next  said  oonnty 
court  ftfter  the  receipt  of  the  same  writ  to  be  holden,  of  the  day  and  plaoe 
tforesaid,  two  knights,  girded  with  swords,  the  most  fitting  and  discreet  of 
the  county  aforesaid,  and  of  every  city  of  that  county  *two  citizens, 


and  of  every  borough  two  bm^sses  of  the  more  discreet  and  most 


L*106] 


Bnfficient,  should  be  freely  and  indifferently  chosen  by  those  whom  Back 
proclamation  should  concern,  according  to  the  form  of  the  statute  there- 
upon made  and  provided,  and  the  names  of  the  said  knights,  citizens,  and 
bu^esaes,  so  to  he  chosen,  to  be  inserted  in  certain  indentures  thereof,  to 
be  made  between  him,  the  then  sheriff,  and  those  who  should  be  concerned 
at  such  election  (although  such  persons  to  be  chosen  should  be  present  or 
absent),  and  should  cause  them  to  come  at  the  said  day  and  place ;  bo  that 
they  the  said  knights,  oitiaeDs,  and  bnrgeBses,  might  severally  have  full  and 
sufficient  power  for  themselves  and  the  commonalty  of  the  county,  citicB, 
and  borough  aforesaid,  to  do  and  consent  to  those  things  which  should 
then  happen  to  be  ordained  there  of  the  conimoD  council  of  the  said  realm 
of  him  the  said  lord  the  now  king  (by  God's  assistance),  upon  the  business 
aforesaid ;  so  that  for  want  of  such  power,  or  because  of  an  improvident 
election  of  the  knights,  citizens,  and  burgesBea  aforesaid,  the  said  busi- 
nesses might  not  in  any  wise  remain  undone ;  and  should  certify,  without 
delay,  that  election  made  in  the  full  county  of  him  the  then  sheriff,  dis- 
tinctly and  openly,  under  his  eeal,  and  the  seals  of  those  who  should  be 
concerned  at  that  election,  to  the  said  lord  the  now  king,  in  bis  Chancery, 
at  the  said  day  and  place;  sending  to  him  the  said  lord  the  king,  the  conn* 
teipart  of  the  indenture  aforesaid,  sewed  to  the  same  writ,  together  with  that 
writ;  which  said  writ,  afterwards,  and  before  the  6th  day  of  February  in 
the  writ  aforesaid  mentioned,  to  wit,  on  the  29th  day  of  December,  in  the 
tirelfth  year  abovesaid,  at  the  borough  of  Aylesbury,  in  the  said  county  of 
Bucks,  was  delivered  to  one  Robert  Weedon,  Esq.,  then  sheriff  of  the  same 
county  of  Bucks,  to  be  executed  in  form  of  law;  by  virtue  of  which  said 
writ,  the  aforesaid  Robert  Weedon,  being  then  and  there  sheriff  of  the 
county  of  Bucks  aforosoid,  as  before  is  set  forth,  afterwards  and  before  the 
■foresud  6th  of  February,  to  wit,  on  the  30th  day  of  December,  in  the 
12th  year  abovesaid,  at  the  borough  of  Aylesbury  aforesaid,  in  the  said 
county  of  Bucks,  made  his  certain  precept  in  writing,  under  the  seal  of 
him  the  said  Robert  Weedon,  of  his  office  of  sheriff  of  the  county  of  Bucks 
aforesaid,  directed  to  the  constahles  of  the  borough  of  Aylesbury  aforesaid, 
reciting  *the  day  and  plaoe  of  the  parliament  aforesaid  to  be  holden,  r«i  ny-j 
thereby  requiring  them  and  giving  to  them  in  command,  that  having  *■  ^ 
made  proclamation  within  the  borough  aforesaid  of  the  day  and  place  in  the 
same  precept  recited,  thsy  should  caose  to  be  freely  and  indifierently  chosen 
two  burgesses  of  that  borough,  of  the  more  discreet  and  most  sufficient,  by 
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those  wboin  sach  proclamittjon  aLould  concern,  oooording  to  the  form  of  the 
statatea  in  each  eaeea  made  and  provided,  and  the  names  of  the  said  bur- 
gesses BO  elected  (although  ihej  should  be  present  or  absent)  to  be  inserled 
in  certain  indentures  between  the  said  sheriff  and  those  who  should  have 
interest  in  each  election ;  and  that  he  should  cause  them  to  come  at  the  day 
and  place  in  the  same  precept  recited,  so  that  the  said  burgesses  might  have 
full  and  sufficient  power  for  themselves  and  the  oommonaUy  of  the  borough 
aforesaid,  to  do  and  conseut  to  those  things  which  should  then  happen  to  be 
ordained  there  of  the  common  council  of  the  said  realm  (by  Ood's  asMstanoe) 
upon  the  business  aforesaid ;  so  that  for  want  of  such  power,  or  because  of 
an  improvident  election  of  the  burgesses  aforesaid,  the  said  husinesses  might 
Dot  remain  nndone ;  and  that  they  should,  without  delay,  certify  the  elec- 
tion to  bim  the  said  then  sheriff,  sending  to  the  same  sheriff  the  counterpart 
of  the  indenture  aforesiud  annexed  to  the  said  precept,  that  be  the  said 
sheriff  might  certify  the  same  to  the  said  lord  the  king  in  his  Chancery  at 
the  day  and  place  aforesaid,  which  said  precept  a^rwards  and  before  the 
said  6th  day  of  February,  to  wit,  on  the  same  30th  day  of  December  in  the 
year  abovcsaid,  at  the  borough  of  Aylesbury  aforesaid,  in  the  said  couotj' 
of  Backs,  was  delivered  to  them  the  said  William  White,  Richard  Talbois, 
William  Bell,  and  Bichard  Heydon,  then,  and  until  after  the  return  of  the 
same  writ,  being  constables  of  the  borough  of  Aylesbury  aforesaid,  to  be 
executed  in  form  of  law ;  to  which  said  William  White,  Richard  Talbois, 
William  Bell,  and  lUcbard  Heydon,  by  reason  of  their  office  of  constables 
of  the  borough  aforesaid,  the  execution  of  that  precept  of  right  did  then 
and  there  belong:  by  virtue  of  which  siud  precept,  and  by  force  of  the  writ 
aforesaid,  they  the  said  burgesses  of  the  borough  of  Aylesbury,  being  in 
that  behalf  duly  forewarned,  afterwards  and  before  the  6th  day  of  February, 
r*l()R1  ^°  "'^'  ^'^  ^^^  ^'^  ^'^^  °^  January,  in  the  12th  year  aforesaid,  at  the 
L  -I  *borough  of  Aylesbury  aforesaid,  before  them  the  said  William 
White,  Bichard  Talbois,  William  Bell,  and  Bichard  Heydon,  the  constables 
aforesaid,  were  assembled  to  elect  two  burgesses  for  the  borough,  according 
to  the  exigency  of  the  writ  and  precept  aforesaid,  and  during  that  assembly, 
to  that  intention,  and  before  such  two  burgesses,  by  virtue  of  the  writ  and 
precept  aforesaid,  were  elected,  to  wit,  on  the  day  and  year  last  abovcsaid, 
at  the  borough  of  Aylesbury  aforesaid,  in  the  county  aforesaid,  he,  the  said 
Mat^ias  Ashby,  then  and  there,  being  a  burgess  and  an  inhabitant  of  the 
borough  aforesaid,  and  not  receiving  alms  there  or  any  where  else,  then  or 
before,  but  being  duty  qualified  aod  entitled  to  give  his  vote  for  the  choosing 
of  two  burgesses  for  the  borongh  aforesaid,  according  to  the  exigency  of  the 
writ  and  precept  aforesaid,  before  them  the  said  William  White,  Richard 
TalbfHS,  William  Bell,  and  Bichard  Heydon,  the  four  constables  of  that 
borough,  to  whom  then  and  there  it  did  duly  belong  to  take  and  allow  the 
vote  of  him  the  said  Matthias  Ashby,  of  and  in  the  premises,  was  ready  aDd 
offered  to  give  his  vote  for  choosing  Thomas  Lee,  hart,  and  Simon  Mayne, 
Esq ,  two  burgesses  for  that  parliament,  by  virtue  and  according  to  the 
exigency  of  the  writ  and  precept  aforesaid ;  and  the  vote  of  him,  the  said 
Matthias,  then  and  there  of  right  ought  to  have  been  admitted;  and  the 
aforesaid  William  White,  Ricbanl  Talbois,  William  Bell,  and  Richard  Hey. 
don,  so  being  then  and  there  constables  of  the  borough  aforesaid,  were  then 
knd  there  requested  to  receive  and  allow  the  vote  of  him  the  said  Matthias 
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Aebbf,  in  the  premises;  nevertLcleaa  tbey,  tbe  said  William  Whiie,  Richard 
Talbois,  William  Bell,  and  Bichard  HeydoQ,  being  then  and  there  constables 
ot'  the  boTongh  aforesaid,  well  knowing  the  premises,  bat  conti-iTing,  and 
fraudnlentlj  and  maliciously  intending  to  damnify  him  the  said  Matthias 
Asbbj,  in  this  behalf,  and  wholly  to  hinder  and  disappoint  him  of  Lis  pri- 
vilege of  and  in  the  premiaes,  did  then  and  there  hinder  hira,  the  said 
Matthias  Ashby,  to  ^ve  his  vote  in  that  behalf,  and  did  then  and  there 
absolutely  refuse  to  permit  him,  the  said  Matthias  Ashby,  to  give  bis  vote 
fi>r  choosing  two  bnrgcsses  for  that  borough  to  the  parliament  aforesaid,  and 
did  not  receive,  nor  did  they  allow  the  vote  of  him,  the  said  Matthias  Ashby, 
fi>r  that  election  :  and  two  burgesses  of '''that  borough  were  elected  . 


for  the  parliament  aforesaid  rhe,  the  said  Alattbias  Asbbj,  being 


[*109] 


exclndcd,  m  before  is  set  forth)  withoat  any  vote  of  him,  the  said  Matthias 
Aahby,  then  and  there,  by  Tirtue  of  the  writ,  and  precept  aforesaid,  to  the 
enervation  of  the  aforesaid  privilege  of  him,  the  said  Matthias  Ashby,  of 
and  in  the  premises  aforesaid;  whereupon  the  said  Matthias  Ashby  saith 
that  he  ia  injured,  and  hath  anatained  damage  to  the  value  of  200^.,  and 
thereupon  be  brings  suit,  &c,     Kot  guilty.     Verdict  for  the  plaintiff. 

JVtrfe. — Judgment  was  arrested  in  B.  R.  by  three  judges  against  Holt. 
Bnt  on  the  14tb  of  January,  1703,  this  judgment  was  reversed  in  the 
House  of  Lords,  and  judgment  given  for  the  plaintiff  by  fifty  lords  against 
sixteen. 

After  a  rerdiot  for  the  plaintiff  on  not  guilty  pleaded,  it  was  moved  in 
arrest  of  judgment  by  Sergeant  Whitaker,  that  tbia  action  was  not  main- 
tAinable.  And  for  the  difficulty,  it  was  ordered  to  stand  in  the  paper,  and 
was  argned,  Trin.  1  Q.  Anno  by  Mr,  Weld  and  Mr.  Montague  for  the 
defendants,  and  this  term  judgment  was  given  against  the  plaintiff,  by  the 
opinion  of  Powell,  Powys,  and  Oonld,  justices,  Holt,  chief  justice,  being 
of  opinion  for  the  plaintiff. 

Gould,  J. — I  am  of  opinion,  that  judgment  ought  to  be  given  in  this  case 
for  the  defendants,  and  I  cannot  by  any  means  be  reconciled  to  give  my 
judgment  for  the  plaintiff,  for  there  are  no  footsteps  to  warrant  such  an 
opinion,  bnt  only  a  single  case.  I  am  of  opinion  that  this  action  is  not 
maintainable,  for  these  four  reasons :  first,  because  the  defendants  are  judges 
of  the  thing,  and  act  herein  aa  judges  :  secondly,  because  it  is  a  parliamen- 
tary matter,  with  which  we  have  nothing  to  do :  thirdly,  the  plaintiff's 
privilege  of  voting  is  not  &  matter  of  property  or  profit,  so  that  the  hin- 
drance of  it  ia  merely  datanum  vine  injuria :  fourthly,  it  relates  to  the 
public,  and  is  a  popular  offence. 

As  to  the  first,  the  king's  writ  constitutes  the  defendant  a  judge  in  this 
case,  and  gives  him  power  to  allow  or  disallow  the  plaintiff's  vote.  For  this 
reason  it  is,  that  no  action  lies  against  a  sheriff  for  taking  insufficient  bail, 
because  he  is  the  judge  of  their  sufficiency.  So  ia  the  case  of  Medoalf  v. 
Hodgson,  Hutt,  1:20,  and  their  sufficiency  is  not  traversable,  1  Lev.  86 ; 
Bentley  v.  Hore.  Upon  the  same  reason  the  resolution  of  the  court  is 
founded  in  the  case  of  Hamilton  v.  Howell,  2  Mod.  218,thatno(a)  p^iig-i 
action  lies  ^against  a  man  for  what  he  does  aa  a  judge ;  9  Hen.  6,  '-  ^ 
p.  9. 

(a)  Tide  L.  Bat.  151. 
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2.  This  ia  a  parliamenlajy  matter,  aod  the  parlianiQQt  is  to  jnige  whether 
the  plaiotiff  had  a  right  of  electing  or  not ;  for  it  may  be  a  dispute  whether 
the  right  of  election  be  in  a  select  number  or  in  the  populace;  and  this  is 
proper  for  the  parliament  to  determine,  and  not  for  us ;  and  if  we  shonld 
take  upon  ns  to  determine  that  he  has  a  right  to  Tot«,  and  the  parliament 
be  of  opinion  that  he  has  none,  an  inconvenience  voald  follow  from  coatrary 
judgments.  So  in  2  Vent.  37,  Onslow's  case,  it  is  adjudged  that  nolb)  action 
lies  for  a  double  return  of  members  to  serve  in  parliament.  The  resolutioa 
of  the  King's  Bench  in  the  case  of  Bamardiaton  t.  Soame,  2  Lev.  114,  was 
g^ven  on  this  particular  reason,  that  there  had  been  a  determination  before 
in  pitrliament,  in  fitvor  of  the  plaintiff.  And  Hale  said,  we  pursue  the 
judgment  of  the  parliament;  but  the  plaintiff  would  have  been  too  early, 
if  he  had  come  before;  and  yet  that  judgment  was  reversed. 

3.  It  is  not  any  matter  of  profit,  either  in  pratenH  or  in  fahtfo.  To 
raise  an  action  upon  the  case,  both  damage  and  injury  must  concur,  as  is 
the  case  of  19  Hen.  6,  44,  cited  Hob.  267.  If  a  man  forge  a  bond  in 
another's  name  no  action  upon  the  case  lies  till  the  bond  be  put  in  suit 
against  the  party ;  so  here,  it  may  be  this  refusal  of  the  pluntiff 's  vot« 
may  be  no  injury  to  him  according  as  the  parliament  shall  decide  the  mat- 
ter; for  they  may  adjudge  that  he  had  no  right  to  vote,  whereby  it  will 
appear,  the  plaintiff  was  mistaken  in  his  opinion  as  to  his  right  of  election, 
and  consequently  has  sustained  no  injury  by  the  defendant's  denying  to 
take  his  vote. 

4.  It  is  a  matter  which  relates  to  the  public,  and  is  a  kind  of  popular 
offence,  and  therefore  no  action  ia  given  to  the  party ;  for  by  the  same  reason 
one  man  may  bring  an  action,  a  hundred  may,  and  so  actions  infinite  for 
one  default ;  which  the  law  will  not  allow,  as  is  agreed  in  William's  ease, 
5  Co.  78  a,  and  104  b.  Boulton's  caie.  Perhaps,  in  this  case,  after  the 
parliament  have  adjudged  the  plaintiff  has  a  right  of  voting,  an  information 
may  lie  against  the  sheriff  fur  his  refusal  to  receive  it.  So  the  case  of 
Ford  T.  Hofikins,  2  Cro.  368.  2  Brownl.  194.  Such  an  action  as  this 
r*lin  ""  never  brought  before,  and  therefore  shall  'be  taken  not  to  lie, 
L  J  though  that  be  not  a  conclusive  reason.  As  to  the  case  of  Stcr* 
ling  V.  Turner,  2  Lev.  50,  2  Vent.  50,  where  an  action  was  brought  by 
the  plaintiff,  who  was  candidate  for  the  place  of  bridge-master  of  London, 
for  refu»ng  him  a  poll,  and  adjudged  maintainable,  there  is  a  loss  of  a 
profitable  place.  So  the  case  of  Herring  v.  Finch,  2  Lev.  250,  where  the 
plaintiff  brought  an  action  on  the  case  against  the  defendant,  for  that  the 
plaintiff  being  a  freeman,  who  had  a  voice  in  the  election  of  mayor,  the 
defendant  being  the  present  mayor,  refused  to  admit  his  voice;  in  that  case 
the  defendant  is  guilty  of  a  breach  of  his  faith ;  and  in  both  these  oases 
the  plaintiff  has  no  other  remedy,  either  in  parliament  or  anywhere  else,  as 
the  plaintiff  in  our  case  has.  So  that  I  am  of  opinion  that  judgment  ought 
to  be  given  for  the  defendant  upon  the  merits.  Bat  upon  this  declaration 
the  plaintiff  cannot  maintain  any  action,  for  the  plaintiff  does  not  allege  in 
his  count,  that  the  two  burgesses 'elected  were  returned,  and  if  they  were 
never  returned,  there  is  no  damage  to  the  plaintiff!  See  2  Bulstr.  265. 
But  I  do  not  rely  upon  this  fault  in  the  declaration. 

(t)  D.  oont  1  Will.  127. 
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Rvifft,  J. — I  am  of  the  same  opinion,  that  no  aotion  lies  sgainBt  the 
defend&DtB,  1.  Becaaee  the  defendant  as  bailiff  is  qwin  a  judge,  and  has  a 
diatingoiahing  power  ei&er  to  receive  or  refuse  the  votes  of  snch  as  come  to 
vote,  and  does  preside  in  this  affair  at  the  time  of  election :  though  hia 
determination  be  not  conclnsive,  but  subject  to  the  judgment  of  the  par- 
liament, where  the  plaintiff  must  take  his  remedy. 

2.  If  the  defendant  misbehave  himself  in  bis  office  by  making  a  false  or 
double  return,  an  action  lies  against  him  for  it  on  the  late  statnte,  7  &,S 
W.  S,  0.  7,  and  therein  all  this  matter  of  refbsing  the  pI^ntifT'a  vote  is 
oompromised,  and  all  the  special  matter  is  aoanaed  In  that  action.  And  if 
yoa  allow  the  ptuntiff  to  maintain  an  action  for  this  matter,  then  every 
elector  may  bring  his  action,  and  so  the  officer  aball  be  loaded  with  a  num- 
ber of  actions,  that  may  rain  bim ;  and  he  may  follow  one  law  sait,  though 
he  may  not  be  able  to  follow  many.  These  actions  proceed  firom  heat,  I 
will  not  call  it  revenge;  and  it  is  not  like  splitting  of  actions,  tcUicet,  of 
one  cause  of  action  into  many,  but  the  causes  of  action  are  several,  and  the 
court  cannot  unite  them,  but  *  A.,  6.,  C,  J>.,  E.,  and  a  hundred  r*iiQi 
more,  may  at  this  rate  bring  aotiona.  '■        ^ 

3.  There  is  a  vast  intricacy  in  determining  the  right  of  electors,  and 
there  is  a  variety,  and  a  different  manner  and  right  of  election  in  every 
borough  almost.  As  in  some  boroughs  every  potwaller  has  a  right  to  vote, 
in  some,  residents  only  vote,  and  in  others  the  outlying  burgesses  that  live 
%  hundred  miles  off — nay,  I  know  Ludlow,  a  borough  where  all  the  bur- 
gesses' daughters'  huBbands  have  a  right  to  vote.  But  now  all  this  mBtt«r 
is  comprised  in  an  action  against  the  officer  for  a  false  return.  But  it  is 
objected,  that  by  the  law  of  England,  every  one  who  suffers  a  wrong  has 
a  remedy;  and  here  is  a  privilege  lost,  and  shall  not  the  plaintiff  have  a 
remedy  ?  To  that  I  answer  first,  it  is  not  an  injury,  properly  speaking; 
it  is  not  damnum,  for  the  plaintiff  does  not  lose  hia  privilege  by  this  refusal, 
for  when  the  matter  oomes  before  the  committee  of  electiona,  the  plaintiff's 
vote  will  be  allowed  as  a  good  vote;  and  so  in  an  action  upon  the  case  by 
one  of  the  candidatea  for  a  false  return,  this  tender  of  hia  vote  by  the  plain- 
tiff shall  be  allowed  as  much  as  if  it  had  been  given  actually  and  received. 
And  if  thie  refusal  of  the  plaintiff's  vote  be  an  injury,  it  is  of  so  small  and 
little  consideration  in  the  law,  that  no  action  will  lie  for  it ;  it  is  one  of 
those  things  within  the  maiim,  de  minimis  non  cvrat  lex.  In  the  case  of 
Ford  V.  Hoekina,  2  Cro.  868 ;  Mod.  833 ;  2  Bulatr.  336,  1  Boll  Bep.  125, 
where  an  action  is  brought  against  the  lord  of  a  copyhold  manor,  for  re- 
Aising  to  accept  one  named  as  successor  for  life  by  the  preceding  tenant  for 
life,  according  to  the  costom,  there  the  plaintiff  suffera  au  injury,  and  yet 
itis  adjudged  that  no  action  lies.  The  late  statute,  7  &  8  W.  8,  c.  7,  gives 
an  action  against  the  officer  for  a  misfeasanoe  to  the  party  grieved,  i.  e.  to 
the  candidate,  who  is  to  have  hia  vote ;  ao  that  by  the  judgment  of  the 
parliament  he  cannot  have  any  action.  Before  the  atatute  of  23  Hen.  6, 
no  action(&)  lay  for  the  candidate,  who  was  the  party  aggrieved,  against 
&o  officer  for  a  fiilse  return,  because  it  related  to  parliamentary  matters,  as 
is  adjudged,  8  Lev.  29,  30,  Onslow  v.  Baply,  and  yet  he  had  an  injury; 
and  till  the  7  &  8  W.  3,  no  action(c)  lay  for  the  candidate  against  the 


(i)  D.  cont  1  Wila.  127.  (<)  D.  eont.  1  Wils.  127. 
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r«l  1  ^^  officer  for  a  double  return,  u  is  adjudged  in  the  same  ^case,  3  lier- 
I-  ^  29,  2  VentT.  37,  and  yet  he  suffered  an  injury  thereby ;  a  fortiori 
no  action  shall  lie  for  the  plaintiff  in  this  case. 

4.  This  action  is  not  maintainable  for  another  rcaaoo,  vhioh  I  think  is  a 
weighty  one,  vi«.,  this  action  is  primse  impretsitmis,  never  the  like  action 
was  brought  before,  and  therefore  as  (if] Littleton,  s.  108,  uses  it  to  prove 
that  no  action  lay  on  the  statute  of  Merton,  20  Hen.  3,  i^.  6,  ei  parenlea 
eonqueranlur,  for  if  it  had  Iain,  it  would  have  sometimes  been  put  in  nse  : 
so  here.  So  in  the  case  of  Lord  Say  and  Seale  v.  Stephens,  Cro.  142,  for 
the  law  is  not  apt  to  catch  at  actions.  It  is  agreed  by  the  consent  of  all 
ages,  that  no  (e]action  lay  at  common  law  against  the  officer  for  a  double 
return;  and  yet  in  one  year,  viz.,  1641,  there  was  no  less  than  seventy 
double  retuTDB,  and  yet  they  made  no  act  to  help  it,  though  the  parliament 
could  not  be  misconnsant  of  the  matter. 

5.  Another  reason  against  the  action  is,  that  the  determination  of  this 
matter  is  pariicuiarlj  reserved  to  the  parliament,  as  a  matter  properly  conn- 
sable  by  tbem ;  and  to  them  it  belongs  to  determine  the  fundamental  rights 
of  their  bouse,  and  of  the  constituent  parts  of  it,  the  members;  and  the 
courts  of  Westminster  shall  not  t«tl  them  who  shall  sit  there.  Besides  we 
are  not  acquainted  with  the  learning  of  elections ;  and  there  is  a  particular 
cunning  in  it  not  known  to  us,  nor  do  we  go  by  the  same  rules,  and  tbey 
often  determine  contrary  to  our  opinion  without  doors.  The  late  statute, 
which  enacts  that  the  last  determination  of  the  house  as  to  the  right  of 
election,  shall  be  a  rule  to  the  judges  in  the  trial  of  any  cause,  is  a  declara- 
tion of  their  power;  and  the  paths  tbo  judges  are  to  walk  in  are  chalked 
out  to  them,  so  that  they  ore  not  left  to  use  their  own  judgment;  but  the 
determination  of  the  house  is  to  be  the  rule  of  law  to  us,  and  we  are  not  to 
examine  beyond  that.  Suppose  in  this  action  we  should  adjudge  one  way, 
and  after  in  parliament  it  should  be  determined  another  way;  or  suppose  & 
judge  of  nisi  prins,  before  whom  the  cause  comes  to  be  tried,  should  say, 
"I  am  not  bound  by  the  rule  of  the  last  determination  in  parliament  in  this 
action,  for  this  is  another  sort  of  action,  not  within  the  meaning  of  the 
statute;"  these  things  would  bo  of  ill  conEeqnence. 

r*1 1  ii  ^'  '^°<'^^^'  reason  agunst  this  action  is,  that  if  we  should  ^allow 
'■  •'  this  action  to  lie  for  the  plaintiff,  a  fortiori  we  must  allow  an  actjon 
to  be  maintainable  for  the  candidates  against  the  defendant  for  the  same 
refusal;  for  the  candidates  have  both  damnum  et  injuriam,  and  are  the 
parties  aggrieved;  and  if  we  should  allow  that,  we  shall  multiply  actions 
upon  the  officers,  at  the  suit  of  the  candidates,  and  every  particular  elector 
too;  30  that  men  will  be  thereby  deterred  from  venturing  to  act  in  such 
offices,  when  the  acting  therein  becomes  so  perilous  to  them  and  their 
families.  I  will  not  insist  upon  the  exceptions  to  the  declaration,  but  give 
my  opinion  upon  the  merits.  I  think  there  is  a  sufficient  allegation  in  the 
count  of  the  return  of  the  eleotioo,  especially  after  a  verdict.  Nor  shall  I 
insist  that  it  docs  not  appear  in  the  declaration,  how  near  the  party  was  to 
be  chosen ;  nor  that  thb  action  is  brought  merely  for  a  possibility ;  for  this 
is  an  action  for  a  personal  injury;  and  the  plaintiff  might  ^ve  his  vote  for 
which  he  pleased,  either  the  oandidateB  that  had  fewer  or  more  voioes;  or  be 

(d)  Vide  Co.  Utt  ei,  b.    18  Ed.  n.  2.  («]  D.  Coat  1  Wila.  127. 
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might  giye  bis  vote  for  one  who  had  no  other  bargess*  voice  but  the  plain- 
tiff's own }  for  the  pUintiff,  in  those  cases,  is  deprived  as  much  of  his 
privilege  as  if  the  persoii  for  whom  he  voted  was  nearest  to  be  ohosen.  Bat 
it  has  been  objected,  that  the  defendant  should  not  have  ahaolntely  refused 
to  receive  the  plaintiff's  vote,  but  should  have  reserved  it  for  scrutiny, 
and  should  hare  admitted  it  de  bene  esso.  I'd  that  I  answer;  he  might 
indeed  have  done  so ;  but  he  was  not  obliged  to  do  it,  for  the  oEGoer  ia  sup- 
posed to  know  everj  man's  right  and  pretence  of  election,  and  aommonly 
the  weaker  party  ore  for  bringing  in  new  votes,  and  devising  new  contri- 
Tsnces;  but  the  officer  onght  to  disallow  them  at  first,  and  not  to  give  so 
much  countenance  to  such  &  practice,  as  to  reserve  it  for  a  scrutiny.  As 
here  in  IVestminster-hall,  when  a  matter  of  law  comes  before  us,  if  it  be  a 
eiear  case,  we  may  give  judgment  in  it  on  the  first  argument,  and  it  will  be 
a  good  judgment,  although  it  be  nsnal  to  hear  several  arguments.  The 
objection  of  weight  is  the  resolution  between  Sterling  and  Turner,  2  Lev. 
50.  Hale  said  thut  it  was  a  good  precedent;  and  the  case  of  Herring  and 
finch,  2  Lev.  250,  though  as  to  that  case  it  was  not  adjudged  upon  the 
matter  of  law,  but  went  off  upon  a  point  of  evidence,  yet  I  will  admit  the 
action  to  lie  for  the  plaintiff  in  those  cases,  hut  they  do  not  at  all  relate  to 
tbe  parliament,  but  are  matters  of  oustom  merely  relating  to  the  government 
of  the  city,  *and  are  properly  determinable  at  common  law.  And  ^. . , 
although  it  may  be  said  that  this  case  also  relates  to  tbe  government  <-  ■! 
of  the  town,  so  does  a  public  nuisance  in  a  highway ;  but  if  a  particular 
person  receive  an  injury,  he  may  have  his  action ;  but  that  does  not  relate 
to  tbe  parliament  as  this  matter  does;  and  the  whole  case  here  turns  upon 
that,  viz.,  Its  being  a  parliamentary  matter.  If  we  should  admit  this  action 
to  lie,  we  shall  have  work  enough  in  Weatminster-hall,  brought  in  by  a  side- 
wind ;  nay,  so  much,  that  we  shall  even  bo  glad  to  petition  the  parliament 
to  take  this  power  away  from  us.  Beside?,  the  judgment  here  cannot  be 
called  properly  a  determination;  it  will  only  be  a  litigation;  for  our  judg- 
ment cannot  be  cited  as  an  authority  in  parliament,  nor  will  the  parliament 
mind  it  or  be  bound  up  by  it,  for  they(/)  themselves  are  not  hound  even 
by  their  ovrn  determination,  but  may  determine  contrary  to  it,  though  that 
be  a  rule  upon  the  courts  of  Westminster.  But  it  has  been  objected,  that 
Ibis  is  no  determination  of  the  election  in  this  judgment,  hut  only  of  a  par-  ' 
ticnlar  injury.  To  that  I  answer,  it  will  be  in  consequence  of  a  determi- 
nation of  the  election ;  for  if  the  plaintiff  had  a  right  to  vote,  then  this 
letion  is  maintainable ;  if  he  has  no  right,  then  be  can  have  no  action ;  and 
by  consequence,  twenty  others  may  have  a  right  to  vote,  and  tbe  election 
may  turn  upon  this  single  vote;  and  his  right  of  voting  is  aa  mncb  parlia- 
mentary as  the  whole  election,  and  may  as  much  entangle  the  case.  It  is 
said  in  Onslow's  case,  2  Vent.  37,  that  the  courts  at  Westminster  must  not 
enlarge  their  jurisdiction  in  these  matters,  further  than  the  statute  gives 
them ;  and  indeed  it  ia  a  happiness  to  us,  that  we  are  so  far  disengaged  from 
the  heats  which  attend  elections.  Our  business  is,  to  determine  of  mmm 
and  tu)im,  where  the  heats  do  not  run  so  high  as  in  things  belonging  to  the 
legislature  :  therefore,  this  being  an  unprecedented  case,  I  shaU  conclade 
with  a  saying  of  my  Lord  Coke,  2  Bulst.  338  :  Omnit  innovatio plus  navi- 
UUe  perturbat  quam  vHlilate  pivdest. 

(/)  Tide  2  Q.  2,  c.  24,  ».  4.     1  Doug,  on  Elections,  18. 
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I\»eellf  J. — I  Km  of  the  same  opinion,  that  the  jndgment  ought  to  be 
urested.  As  to  the  aovelty  of  this  action,  I  think  it  no  argument  against 
the  aotionj  for  there  have  heen  actions  on  the  ease  hronght  that  had  never 
_^jj„  been  broaght  before,  but  had  there  beginniogof  late  jears;  and  *wo 
>-  J  must  judge  upon  the  same  reaGon  as  other  eases  have  been  deter- 
mined b;.  I  do  not  agree  with  m;  brothers  upon  their  first  reason,  that 
the  defendant  is  a  judge.  I  do  not  understand  what  my  brother  Fowys 
means  by  saying  he  is  quasi  a  judge  :  surely  he  must  be  a  judge  or  no 
judge.  The  bfuliff  is  not  a  judge,  but  only  an  officer  or  minister  to  exooate 
the  precept.  But  I  agree  with  them  in  their  other  reasons  to  give  judg- 
ment against  the  plaintiff;  and  chiefly,  because  in  this  action  there  doea 
not  appear  such  an  injury  or  damage  as  la  necessary  to  maiDtain  an  action 
on  the  case.  An  injury  must  have  relation  to  some  privilege  the  party  has. 
The  ease  of  Turner  and  Sterling,  2  Lev.  50,  is  adjudged  upon  a  particular 
reason ;  for  the  defendant  by  refusing  him  the  poll,  deprived  him  of  the 
means  of  knowing  whether  he  had  a  right  or  not.  If  cestui  que  use  desires 
the  feoffees  to  muke  a  feoffment  over  to  another,  and  they  refuse,  no  aotioD 
upon  the  case  lies  against  them  for  tbis  refltsal  And  in  the  case  of 
Ford  against  Hoskin,  2  Bulstr.  S37,  2  Cro.  868,  it  is  resolved,  that  no 
action  lies  for  the  nominee  against  the  lord,  for  refusing  to  keep  a  oourt, 
and  to  admit  him  y\  yet  this  is  a  hard  case,  for  the  party  is  thereby  deprived 
of  the  means  of  coming  to  his  right.  But  that  case  differs  from  the  case  of 
Sterling  v.  Turner;  for  the  party  hath  a  known  remedy  in  Chancery,  to 
compel  the  lord  to  bold  a  court  and  admit  him,  but  the  other  hath  no 
remedy  against  the  mayor  but  on  action.  Here  is  no  injury  to  the  plaintiff; 
for  though  he  has  alleged,  in  his  declaration,  that  be  has  a  right  to  vote, 
and  was  hindered  of  it  by  the  defendant,  yet  that  does  not  give  him  aright, 
unless  the  finding  thereof  by  the  jury  do  confer  such  right ;  but  tliat  cannot 
he  BO,  for  the  jury  cannot  judge  of  this  right  in  the  first  instance,  beoause 
it  is  a  right  properly  detorminable  in  parliament.  The  parliament  have  a 
peculiar  right  to  examine  the  due  election  of  their  members,  which  is  to 
determine  whether  they  are  elected  by  proper  electors,  such  as  have  a  right 
to  elect ;  for  the  right  of  voting  is  the  great  difficulty  in  the  determination 
of  the  due  election,  and  belongs  to  the  parliament  to  decide.  But  it  is 
objected,  admitting  the  plaintifT  had  a  right  to  vote,  and  was  deprived  of 
it,  shall  he  have  no  remedy  7  To  that  I  answer,  he  shall  have  a  remedy  in 
pcilTI  P'^P^'  time;  but  the  plaintiff  here  comes  too  soon  ;  be  shull  have 
'■  -la  remedy  by  ^action  after  Uie  parliament  have  determined  that  he 
had  a  right,  but  not  before.    This  is  not  such  a  right,  the  deprivation 

t  But  he  may  have  a  mandamnB.  Bex  v.  Lord  of  Ibe  Manor  of  Hendon,  2  T.  K. 
4S4;  ReiT,  Coggan,  6EB«t,  J3I.  And  so  ma;  the  heir.  Rex  t.  Mastcra  of  Brewers' 
Co.  8  B,  &C.  172;  though  in  Rei  t.  Rennet,  2  T.  R.  197,  it  had  been  held  otherwise. 
[So  may  the  smreDderee  of  the  heir,  although  the  heir  was  not  adicittrd,  upon  pay- 
ment of  the  proper  fine,  including  the  fine  payable  upon  the  descent  to  the  heir.  K. 
y.  DullinghttO),  8  Ad.  &  E.  858 ;  1  P.  &  D.  172,  8.  C]  But  where  the  heir's  tide 
la  clearly  barred  by  lapse  of  time,  a  mnudaiuuB  will  not  bcgmnted  to  admit  liim,  for 
he  mt.j  bring  ejectment  withoat.  R.  i.  Agardsley,  G  Dowl.  17.  [And  in  oases 
iuTOlTing  questions  of  equity,  e.  g.  that  of  the  aurrenderee  of  a  trustee  appointed 
under  11  Geo.  4,  and  1  Will.  4,  o.  60,  s.  8,  the  Court  of  Queen's  Bench  will  not  inter- 
fere by  manaamna.  R.  t.  Pitt,  10  A.  &  E,  272.  Also,  inasmuch  ns  the  lord  must 
be  included  in  the  writ,  no  mandamus  lies  le  admit  to  a  copyhold  held  of  the  crown. 
R.  T.  PowelJ,  1  Q.  B.  362.]  *~ 
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wbereof  will  make  an  injury,  till  it  be  determined  in  parliament.  But 
tbe  plaintiff  hoB  a  proper  remedy,  by  petition  to  the  parliament  setting  fortb 
his  case  ;  and  after  the  parliament  have  adjudged  tbat  he  had  a  right  of 
TOting,  he  shall  have  an  action  at  law  to  recover  damages,  when  his  right  ia 
EO  fixed  and  settled.  The  opinion  of  mj  lord  Hobart  in  tbe  ca^e  of  Sir  Wil- 
liam Elvis  and  tbe  arrhbishop  of  York,  Hob.  817, 818,  and  the  reason  of  that 
opinion,  comes  very  near  to  the  present  case;  That  if  the  church  be  litigious, 
and  two  clerks  be  presented  to  the  ordinary,  and  he  award  a_;urej*a(TOna(M^ 
to  inquire  which  patron  has  the  right,  and  the  inquest  find  for  one,  and  yet 
the  ordinary  receive  the  clerk  of  the  other,  contrary  to  tbe  finding  of  tbe 
jary,  in  tbat  case  if  the  other  patron  bring  his  qttare  impedit  against  Jhe 
nsnrper  and  his  incumbent,  not  naming  the  bishop,  and  proves  his  title,  be 
may  afterwards  have  an  action  upon  the  case  against  the  ordinary,  for  that 
wilful  wrong,  delay,  and  trouble,  tbat  he  hath  put  him  to ;  and  he  shall 
recover  coats  and  damages,  not  in  respect  of  the  value  of  the  church  (for 
there  are  no  damages  for  that  by  the  common  law,  but  by  West.  2,  13 
£dw.  1,  St.  1,  o.  5,  s.  SVbut  for  the  other  respects  before  mentioned.  Bat 
if  he  name  tbe  ordinary  in  the  quare  impedil,  he  can  have  no  other  actioii 
of  the  case ;  neither  shall  he  have  snob  action  upon  the  case  before  he  hath 
tried  his  title  in  a  proper  action,  and  against  the  proper  parties.  So  that  in 
tbat  case,  though  the  patron's  right,  being  fonnd  by  the  jury  on  the  jjtre 
patronalut,  is  in  some  measure  determined,  yet  he  shall  not  maintain  an 
action  npon  the  case  against  the  ordinary,  hut  he  must  first  prove  bis  title 
in  a  proper  manner  by  a  quare  impedit,  and  thereby  prove  the  ordinary  a 
disturber ;  and  after  that  he  may  bring  bis  action  on  the  case,  against  the 
ordinary  for  his  damages.  Where  the  party  has  no  possibility  of  settling 
bis  right,  as  in  the  cose  of  Sterling  and  Turner,  there  he  shall  maintain  his 
action  for  the  disturbance  before  bis  ri^t  be  settled;  but  where  he  has  a 
proper  method,  as  in  our  case,  be  shall  not  maintain  an  action  till  his  right 
be  determined;  and  the  reason  ofthis  difference  is  very  strong,  because  of  the 
inconveniences  of  contrary  determinations  upon  tbe  several  *actions,  p^. .  „, 
or  of  the  di^rent  judgments  by  the  House  of  Commons,  and  the  >■  ■' 
jodges  at  common  law :  for  the  honse  may  be  of  opinion  that  the  plaintiff 
has  a  right  to  vote,  and  yet  the  judges  may  be  of  opinion  upon  the  action 
that  he  bath  none,  and  give  judgment  against  him ;  and  even  though  ha 
has  a  right,  be  will  have  no  remedy;  et  e  eonoerso.  Bnt  this  difference  of 
opinions  will  he  prevented  by  such  previous  application  to  tbe  house  before 
any  action  brought.  Besides,  in  this  case,  here  is  not  a  damage,  upon 
which  this  action  is  maintainable ;  for,  to  maintain  an  action  upon  the  case, 
there  most  be  either  a  real  damage,  or  a.  possibility  of  a  real  damage,  and 
not  merely  a  damage  in  opinion,  or  consequence  of  law.  For  a  possibility 
of  a  damage,  as  an  action  upon  the  case,  lies  for  the  owner  of  an  ancient 
market,  for  erecting  a  new  market  near  his;  and  yet  perhaps  the  cattle 
that  come  to  the  old  market  might  not  be  sold,  and  so  no  toll  due ;  and 
consequently  no  real  damage,  hut  there  is  a  possibility  of  damage.  But  in 
oar  case  there  is  no  possibility  of  a  damage.  It  is  laid  in  the  declaration, 
that  the  defendant  obstructed  him  from  giving  his  vote  ;  hut  that  is  too 
general,  with^jut  showing  the  manner  how  he  obstructed  him,  as  that  the 


t  See  the  oatore  of  this  proceeding  explaiocd,  8  BL  Coram.  ! 


.lOogle 


352  smith's  leading  cases. 

defendant  iept  him  ont  of  the  nsnal  place  where  the  votes  are  taken.  Tlie 
plaintiff  ehowB  no  damage  in  his  oouot,  and  the  verdiot  will  not  supply  it, 
for  the  plaintiff  ought  alwajfs  allege  a  damage,  as  in  an  acUon  upoD  the  case 
brought  against  the  lessee  by  him  in  the  reversioo,  for  refusing  to  permit 
^im  to  enter  to  riew  waste,  it  would  not  be  sufficient  to  allege  thus  gen- 
erallj,  the  defendant  obstructed  him,  &o.  It  is  laid  here,  that  the  de- 
fendants iptuJit  the  plaintiff  ad  tuffraffium  suuni  dare  obetruxerunt,  et 
peniiiu  recueavMvnt :  I  do  not  know  what  that  means  in  this  case.  Indeed, 
it  is  a  sufficient  description  of  a  disseisin  of  a  rent  seek ;  but  if  the  plaintiff 
gives  hia  vote  for  a  candidate,  that  is  as  eSeotual  as  if  the  officer  writ  it 
down,  for  it  is  his  vote  by  the  giving  of  it,  and  the  officer  caDDOt  hinder 
him  of  it,  and  on  a  poll  it  will  be  a  good  vote,  and  must  be  allowed,  and  so 
there  is  no  wroog  done  to  the  plaintiff,  for  his  vote  was  a  good  vote  not- 
withstanding what  the  defendant  did.  Besides,  the  plaintiff  can  make  no 
profit  of  his  vote ;  and  it  is  like  the  case  of  a  quart  impedit,  in  which  the 
plaintiff  at  common  law  recovered  no  damages,  because  he  ought  not  to  sell 
r^imi  ^^  presentation,  and  ""so  could  make  no  profit  of  h.  So  here,  for 
L  J  it  would  be  criminal  for  the  plaintiff  to  sell  his  vote.  Perhaps  the 
putting  the  plaintiff  to  trouble  and  charge,  to  maintain  and  vindicate  his 
right  of  voting,  might  be  sufficient  damage  to  maintain  an  action  on  the 
case;  but  as  our  case  is,  I  cannot  see  that  the  plaintiff  has  received  any 
damage.  Great  inconveniences  do  attend  the  allowance  of  this  action,  as 
my  brothers  have  said  ;  as  that  it  will  occasion  multiplicity  of  actions,  and 
for  that  reason  it  is,  that  the  law  gives  no  action  to  a  private  person  for  & 
pnblic  nuisance,  for  there  is  a  remedy  by  indictment  to  redress  it.  So  here 
the  plaintiff  has  a  remedy  in  parliament.  As  to  the  case  of  Westbury  v. 
Powell,  Co.  Lit.  50,  a,  where  the  inhabitants  of  Southwark  had  a  watering- 
place  for  their  cattle  by  custom,  which  was  stopped  up,  thereiany  inhabi- 
tant might  have  an  action,  because  there  was  no  other  remedy  by  present- 
ment or  the  like;  but  if  it  had  been  a  nuisance  presentable,  no  action(a) 
would  have  lain.  So  in  the  case  of  Sterling  and  Turner,  the  party  had  no 
other  remedy.  So  in  the  case  of  Herring  and  Finch,  which,  is  a  strong 
case ;  and  I  do  not  know  whether  an  ai;tion  will  lie  in  that  cose,  for  refusing 
lo  admit  his  voice  to  the  election  of  a 'mayor  ;  but  there  the  plaintiff  has  no 
Other  remedy,  nor  other  way  to  settle  his  right.  If  we  should  adjndge  that 
this  action  lies,  it  will  be  dangerous  to  execute  any  office  of  this  nature, 
and  will  deter  men  from  undertaking  public  offices,  which  will  be  a  thing 
of  ill  conaeqnence.  I  am  of  opinion  upon  the  whole  matter,  that  after  h 
determination  in  the  parliament  for  the  piainlifTs  right,  the  trouble  and 
charge  of  vindicating  it  will  maintain  an  action,  but  in  this  case  no  action 
lies,  and  therefore  the  judgment  ought  to  be  arrested. 

Hdtf  Chief  Justice. — The  single  question  in  this  case  is.  Whether,  if  a 
free  burgess  of  a  corporation,  who  has  an  undoubted  right  to  give  hia 
vote  in  the  election  of  a  burgess  to  serve  in  parliament,  be  revised  and  hin- 
dered to  give  it  by  the  officer,  if  an  action  on  the  case  will  lie  against  such 
officer  7 

I  am  of  opinion  that  judgment  onght  to  be  given  in  this  case  for  the 
plaintiC     My  brothers  differ  from  me  in  opinion;  and  they  all  differ  from 

{a)  TideLBay.  488. 
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one  another  in  tbe  Te&sons  of  their  opinion;  bnt  not  withstanding  their 
opinion,  I  think  the  plaintiff  ought  to  recover,  and  that  thia  MtioD  is  well 
main  tunable  ^and  oaght  to  lie.  I  will  consider  their  reasoaB.  My  p^inn-i 
brother  Gould  thinks  no  action  will  lie  againatthedefendant,becanse,  '^  ^ 
aa  he  saja,  he  ia  a  jndge;  my  brother  Powya  indeed  aays  he  ia  no  jadge, 
hot  gttati  a  jndge;  but  my  brother  Powell  ia  of  opinion,  that  thedefendant 
neither  ia  a  jndge,  nor  any  thing  like  a  judge,  and  that  is  true  :  for  the 
defendant  is  only  an  officer  to  execnte  the  ptecept,  i.  e.  only  to  give  notice 
to  the  eleotora  of  the  time  and  place  of  election,  and  to  assemble  them 
together  in  order  to  elect,  and  npon  the  conclosioB  to  caet  np  the  poll,  and 
declare  which  candidate  hoa  the  majority. 

But  to  proceed,  I  will  do  theae  two  thinga  :  First,  1  will  maiotain  that 
tbe  plaintiff  has  a  right  and  privilege  to  give  his  vote  :  Secondly,  in  oonae- 
quence  thereof,  that  if  he  be  hindered  in  the  enjoyment  or  exercise  of  that 
right,  the  law  ^ves  him  an  action  against  the  disturber,  and  that  thia  is 
the  proper  aotioi)  given  by  tbe  law. 

I  did  not  at  first  think  it  would  be  any  difficulty  to  prove  that  the  plain- 
tiff has  a  right  to  vote,  nor  neceasary  to  maintain  it,  but  from  what  my 
brothers  have  said  in  their  arguments  I  find  it  will  be  necessary  to  prove  it. 
It  is  not  to  be  doubted,  but  that  the  Commons  of  England  have  a  great  and 
considerable  right  in  the  government,  and  a  share  in  the  legislative,  without 
whom  no  law  passes  j  but  becanse  of  their  vast  numbers  thia  right  ia  not 
ezerciseable  by  them  in  their  proper  persona,  and  therefore  by  the  consiitn- 
tion  of  England,  it  has  beeu  directed,  that  it  should  be  exercised  by  repre- 
sentatives, chosNi  by  and  out  of  themaelves,  who  have  the  whole  right  of 
all  the  Commons  of  England  vested  in  them ;  and  this  representation  is 
exercised  in  three  different  qualities,  either  as  knights  of  shirea,  citizens  of 
cities,  or  burgesses  of  boroughs;  and  these  are  the  persons  qualified  to 
represent  all  the  Commons  oi  England.  The  election  of  knig^ta  belongs 
to  the  ireeholders  of  the  counties,  and  it  ia  an  coiginal  right  vested  in  and 
inseparable  firom  the  freehold,  and  can  no  more  be  severed  from  their  free- 
hold, than  the  freehold  itself  can  be  taken  away.  Before  the  statute  of  8 
Hen.  6,  o.  7,  any  man  that  had  a  freehold,  though  never  ao  amall,  had  a 
right  of  voting,  but  by  that  atatnte  the  right  of  election  is  confined  to  such 
persons  aa  have  lands  or  tenements  to  the  yearly  value  of  forty  shillings  at 
least,  becanee  as  the  statute  saye,  of  tbe  tumults  and  disorders  which  hap- 
pened *at  elections,  by  the  excessive  and  outrageous  number  of  raioii 
electors;  but  still  the  right  of  election  ia  as  an  original  right,  ind-  '-  ^ 
dent  to,  and  inseparable  from  the  freehold.  Aa  for  citiiena  and  burgesses, 
they  depend  on  the  same  right  as  tbe  knights  of  ahirea,  and  differ  only  as 
to  the  tenure,  but  the  right  and  manner  of  their  election  is  on  the  same 
foundation.  Now,  boroughs  are  of  two  sorts :  first,  where  tbe  electors  give 
their  voices  by  reason  of  their  burgerahip ;  or,  secondly,  by  reasoo  of  their 
being  members  of  the  corporation.  Littleton,  in  his  chapter  of  tenure  in 
burgage,  162,  C.  L.  108,  b.  109,  says,  "Tenure  in  burgage  is,  where  an 
ancient  borough  is,  of  tbe  which  the  king  ia  lord,  of  whom  tbe  tenants  bold 
by  certain  rent,  and  it  is  bnt  a  tenure  in  socage ;"  and  sect.  164,  he  eaya, 
"  and  it  is  to  wit,  that  the  ancient  towns  called  borongha  be  tbe  most 
ancient  towns  that  be  within  England,  and  are  called  boroughs,  because 
of  them  come  the  bnrgeaaes  to  parliament."  So  that  the  tenure  of  bnt- 
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gags  is  from  tlie  aotiqaitj,  and  their  teaare  id  BOoage  is  the  reasoa  of 
their  estate,  and  the  right  of  election  is  onaexed  to  their  estate.  80  that 
it  is  part  of  the  constitution  of  England,  that  theae  borougha  shall  elect 
members  to  serve  in  parliament,  whether  they  be  boronghs  corporate  or 
not  corporate;  and  in  that  case  the  right  of  eteotion  is  a  privilege  annexed 
to  the  bargage  land,  and  is,  as  I  may  properly  call  it,  a  real  privilege.  Bat 
the  second  sort  b,  where  a  corporation  is  created  by  charter,  or  by  prescrip- 
tion, and  the  members  of  the  corporation  as  snch  choose  burgesses  to  serve 
in  parliament.  The  Srst  sort  have  a  right  of  choosing  burgesses  as  a  real 
right,  but  here  in  this  last  case  it  is  a  personal  right,  and  not  a  real  one,  and 
is  exoroised  in  such  a  manner  as  the  charter  or  custom  prescribes;  and  the 
inheritance  of  this  right,  or  the  right  of  election  itself,  is  in  the  whole  body- 
politic,  bat  the  exercise  and  enjoyment  of  this  right  is  in  the  particular 
members.  And  when  this  right  of  election  is  granted  within  time  of 
memory,  it  is  a  Iranohise  that  can  he  given  only  to  a  corporation ;  as  ia 
resolved  by  all  the  judges  against  m;  Lord  Hobart,  in  the  case  of  Duogan- 
non  in  Ireland,  12  Co.  120,  121,  that  if  the  king  grant  b>  the  inhabitants 
of  Islingtm  to  be  a  free  borough,  and  that  the  burgeBses  of  the  same  town 
may  elect  two  burgesses  to  serve  in  parliament,  that(a)  such  a  grant  of  such 
r«1SS7  P'^^^S^  ^  bnrgeBses  not  incorporated  b  void,  for  the  inbaDitants 
I  i  have  not  capacity  to  take  an  inheritance.  See  Hob.  15.  Tbe  prin- 
cipal case  there  was,  the  king  oonstituted  the  town  of  Dnngannon  to  be  a 
free  borough,  and  that  the  inhabitants  thereof  shall  be  a  body  politic  and 
corporate,  consisting  of  one  provost,  twelve  free  burgesses  and  commonalty ; 
and  in  the  same  name  may  sne  and  he  sued ;  et  quod  ipse  pra/atus  pree- 
potHui  et  liberi  burgmiet  burgi  prasdicti  et  gucceuoret  mi  in  perpetuum 
habeant  plenam  poteOatem  et  aitthorUatem  digendi,  mitlendi,  et  retomandi 
dvo$  dttcrelM  et  tdoneoi  viroa  ad  inaermendum  et  attendendum  in  qvodHbet 
parliament},  in  dido  regno  nottro  Hibemiae  in  poiterwn  tenendo,  and  so 
proceeds  to  give  them  power  to  treat,  and  give  voice  in  parliament,  as  other 
butgeases  of  any  other  ancient  borough,  either  in  Ireland  or  England,  have 
nsed  to  do.  And  upon  this  grant  it  was  adjudged,  by  all  the  judges  of 
England,  that  this  power  to  elect  burgesses  is  an  inheritance  of  which  the 
provost  and  borgessas  were  not  capable,  for  that  it  ought  to  be  vested  in 
the  endre  corporation,  viz.  provost,  burgesses,  and  commonalty,  and  that 
therefore  the  law  in  this  case  did  vest  that  privilege  in  tbe  whole  corpora- 
tion in  point  of  intfireet,  thongh  the  execution  of  it  was  committed  te  some 
persons,  members  of  the  same  corporation.  12  Go.  120,  121.  Hob.  14, 
15.  As  to  the  manner  of  election,  every  borough  subsists  on  its  own  foun- 
dation, and  where  this  privilege  of  electjon  is  used  by  puticular  persons,  it 
is  a  pardcniar  right  vested  in  every  particular  man ;  for  if  we  connder  the 
matter,  it  will  appear,  that  the  particular  members  and  electors,  their  per- 
sons, their  estates,  and  their  liberties,  are  concerned  in  &e  laws  that  are 
made,  and  they  are  represented  as  particular  persons,  and  not  gruOentu  & 
body  politic;  therefore,  when  their  particular  rights  and  properties  are  to 
be  bound  (which  are  much  more  valuable  perhaps  than  those  of  the  corpora- 
tion] by  the  act  of  the  representative,  he  ought  to  represent  the  private 
persons.    And  this  is  evident  from  all  the  writs,  which  wer«  anciently 

(a)  \ide  Co.  Idt  8  a. 
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issued  for  levjing  the  w&ges  of  the  knights  and  bnrgeBieB  that  aeired  in 
parliftment.  Ab  46  Bdw.  3,  Rot.  Pari.  memb.  4,  in  dorao.  For  when  wages 
men  paid,  to  the  membere,  they  were  not  assessed  upon  the  corporation,  but 
vpoD  the  commonalty  as  private  persons,  as  the  writ  shows,  which  indeed 
is  directed  to  the  sheriff,  or  to  the  mayor,  &c.,  yet  the  command  is  <  quod  de 
commHn^ale  *coMitaius  dviialu,  vel  hvrgi,  habere  fadat  mililihu  r^-jaa-i 
eivibus  aut  butyetuibut  10/.  pro  ea^entis  *ui».'  Snt  now,  if  the  cor-  '-  ^ 
poration  were  only  to  be  represented,  and  not  the  particular  members  of  it, 
then  the  corporation  only  onght  to  be  at  the  charge ;  hut  it  is  plain  that 
the  particular  members  are  at  the  charge.  And  this  is  no  new  thing,  but 
agreeable  to  reason  and  the  rules  of  law,  that  a  firaDobise  should  be  vested 
Id  the  corporation  aggregate,  and  yet  the  benefit  of  it  to  redound  to  the  par< 
ticnlar  members,  and  to  be  enjoyed  by  them  in  their  private  capacity.  As 
in  the  case  of  Waller  and  Hanger,  Mo.  882, 833,  where  the  king  granted  to 
the  mayor  and  oiticeuB  of  Loudon,  quod  nvBa  priaagia  tmt  loluta  di  vintt 
eivimn  et  l^erorvtn  Aominum  de  Lrmdon,  dtc.  And  there  it  was  reBolved, 
that  although  the  grant  be  to  the  corporation,  yet  it  should  not  enure  to  the 
body  politic  of  the  city,  but  to  the  particular  persons  of  the  corporation  who 
should  have  the  fruit  and  execution  of  the  grant  for  their  private  wines,  and 
it  should  not  extend  to  the  wines  belonging  to  the  body  politic;  and  bo  is 
the  constant  experience  at  this  day.  So  in  the  case  of  Mellor  v.  Spateman, 
1  Sannd.  343,  where  the  corporation  of  Derby  claim  common  by  prescrip- 
tion, and  though  the  inheritance  of  the  common  be  in  the  body  politic,  yet 
the  particular  members  enjoy  the  &nit  and  benefit  of  it,  and  put  in  their 
own  cattle  to  feed  on  the  common,  and  not  the  cattle  belonging  to  the  cor- 
poration ;  but  that  is  not  indeed  our  case,  fiat  from  hence  it  appears  that 
every  man,  that  is  to  ^ve  his  vote  on  the  election  of  members  to  serve  in 
parliament,  has  a  several  and  a  partionlar  right  in  his  private  capacity,  bb 
a  citiien  or  burgefs.  And  sarely  it  cannot  be  said,  that  this  is  so  inconsi- 
derable a  right,  as  to  apply  that  maxim  to  it,  de  minimis  non  cvrat  lex.  A 
right  that  a  man  has  to  give  his  vote  at  the  election  of  a  person  to  represent 
bim  in  parliament,  there  to  oononr  to  the  making  of  laws  which  are  to  bind 
hia  liberty  and  property,  is  a  most  transoendent  thing,  and  of  an  high  nature, 
and  the  law  takes  notice  of  it  as  such  in  divers  statutes :  as  in  the  statute 
of  84  &  35  Hen.  8,  c.  18,  intituled  an  act  for  making  of  knights  and  bnr- 
gesaeB  within  the  county  and  city  of  Chester;  where  in  the  preamble  it  is 
said,  that  whereas  the  said  county  palatine  of  Chester  is  and  hath  been 
always  hitherto  exempt,  excluded,  and  separated,  out,  and  from,  the  nioj-i 
King's  *oourt,  by  reason  whereof  the  said  inhabitants  have  hitherto  '■  -' 
sustained  manifold  disherisouB,  losses,  and  damages,  as  well  in  their  lands, 
goods,  and  bodies,  as  in  the  good,  civil,  and  politic  governance  and  mainte- 
nance of  the  commonwealth  of  their  said  county,  &c.  So  that  the  opinion 
of  the  parliament  is,  that  the  want  of  this  privilege  occasions  great  loss  and 
damage.  And  the  same  brther  appears  horn  the  25  Car.  2,  c.  9,  an  act 
to  enable  the  county  palatine  of  Durhiim  to  send  knights  and  burgasses  to 
serve  in  parliament,  which  recites,  '  whereas  the  inhabitants  of  the  county 
palatine  of  Durham  have  not  hitherto  had  the  liberty  and  privilege  of  elect- 
ing and  sending  any  knights  and  bargesses  to  the  high  court  of  parliament,' 
&6.  The  right  of  voting  at  the  election  of  burgcsseB  is  a  thing  of  the 
highest  importance,  and  so  great  a  privilege  that  it  is  a  great  injury  to 
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deprive  the  pluntiff  of  it    These  reasons  Lave  satisfied  me  to  the  first 

2.  If  the  plaintiff  has  a  right,  he  must  of  necessity  have  a  means  to  vin- 
dicate and  maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise  or 
enjoyment  of  it ;  and  indeed  it  is  a  run  thing  to  imagine  a  right  without  a 
remedy;(i)  for  want  of  right  and  want  of  remedy  are  reciprocal.  As  if  a 
purchaser  of  an  advowson  in  fee-eimple,  before  any  presentment,  snfisr  an 
usurpation,  and  six  months  to  pass,  without  brining  his  quare  impedit, 
he(i)  has  lost  his  right  to  the  advowson,  beoanse  he  has  lost  his  quare  im- 
jitdil,  which  was  his  only  remedy ;  for  he(/)  could  not  maintain  a  wnt  of 
right  of  advowson;  and  though  he  afterwards  usurp  and  die,  and  the  advow- 
son descend  to  his  heir ;  jet^m)  the  heir  cannot  be  remitted,  but  the  advow- 
son is  lost  forever  without  recovery,  6  Co.  50.  Where  a  man  has  but 
one  remedy  to  come  at  his  right,  if  he  loses  that  he  loses  his  right.  It 
would  IooIe  very  strange,  when  the  Commons  of  England  are  so  fond  of 
their  right  of  sending  representatives  to  parliament,  that  it  should  be  in  the 
power  of  a  sheriff  or  other  officer  to  deprive  them  of  that  right,  and  yet 
that  they  should  have  no  remedy ;  it  is  a  thing  to  be  admired  at  by  all 
mankind.  Supposing  then  that  the  pluntiff  had  a  right  of  voting,  and  so 
it  appears  on  the  record,  and  the  defendant  has  excluded  him  from  it, 
nobody  can  say,  that  the  defendant  has  done  well ;  then  be  must  have  done 
„,„-..  ill,  for  he  has  deprived  the  plaintiff  of  his  right;  so  that  the  "plain- 
<■  ^  tiff  having  a  right  to  vote,  and  the  defendant  having  hindered  him 
of  it,  it  is  an  injury  to  the  plaintiff.  Where  a  new  act  of  parliament  ia 
made  for  the  benefit  of  the  subject,  if  a  man  be  hindered  from  the  enjoy- 
ment of  it,  he  shall  have  an  action  agunst  such  person  who  so  obstructed 
him.  How  else  oomes  an  action  to  be  maintainable  by  the  party  on  the 
statute  of  2  Bio.  2,  de  Kandalit  magjuUum,  12  Co.  134,  butinoonsequenoe 
of  law  f  For  the  statute  was  made  for  the  preservation  of  the  public  peace, 
and  that  is  the  reason  that  no  writ  of  error  lies  in  the  Exchequer  Chamber 
by  force  of  the  statute  of  27  Eliz.  in  a  judgment  in  the  King's  Bench  on 
au  action  de  icaitdalw,  for  it  is  not  included  within  the  words  of  the  statute ; 
for  though  the  statnte  says,  such  writs  shall  lie  upon  judgments  in  actions 
ou  the  case,  yet  it  does  not  extend  to  that  action,  although  it  be  an  action 
on  the  case,  beoanse^n)  it  is  an  action  of  a  far  higher  degree,  being  founded 
specially  upon  a  statute,  1  Cro.  142.  If  then,  when  a  statute  gives  a  right, 
the  party  shall  have  an  action  for  the  infringement  of  it,  is  it  not  as  forcible 
when  a  man  has  his  right  by  the  common  law  ?  This  right  of  voting  is  a 
right  in  the  plaintiff  by  the  common  law,  and  consequently  he  shall  main- 
tain an  action  for  the  obstruction  of  it.  But  there  wants  not  a  statute  too 
in  this  case,  for  by  West.  1,  8  Edw.  1,  o.  5,  it  is  enacted,  "  that  forasmuch 
as  elections  ought  to  be  free,  the  king  forbids,  upon  grievous  forfeiture,  that 
any  great  man,  or  other,  by  power  of  arms,  or  by  malice,  or  menaces,  sball 
disturb  to  make  free  election."  2  Inst.  168, 169.  And  this  statute,  as 
my  Lord  Coke  observes,  is  only  an  enforcement  of  the  common  law;  and  if 
the  parliament  thought  the  freedom  of  election  to  be  a  matter  of  that  oon- 


(i)  D.  ace.  S.    Co.  58,  b.  (k)  Sed  nona  vide  7  Ann  a.  18. 

(l)  Tida  H.  B1.    1  Lit.  s.  614.   Co.  Lit.  293.  a. 

(n)  Vide  6  Co.  68.  (n)  Tide  1  BL  Com  88. 
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aeqnenoe,  as  to  give  their  sanction  to  it,  and  to  enact  that  thej  should  be 
free;  it  ia  a  violation  of  that  statute  to  disturb  the  plaintiff  in  this  caae  in 
giring  hia  vote  at  an  election,  and  conseqaentlj  actionable. 

And  I  am  of  opinion,  tbat  tbia  action  on  the  case  ia  a  proper  action.  My 
brother  Powell  indeed  thinks,  that  an  action  upon  the  case  ia  not  maintain- 
able, becaose  here  is  no  hurt  or  damage  to  the  plaintiff;  bot  surely  every 
injury  imports  a  damage,  though  it  doee  not  coat  the  party  one  farthing,  and 
it  ia  impOBsible  to  prove  the  contrary ;  for  a  damage  u  nol  merely  pecum'ary, 
bvl  an  injury  imporit  a  damage,*  whtn  a  man  it  thereby  hindered  , 


of  hit  right.     As  in  an  action  for  alanderoua  words,  though  a  n 


'  [*126] 


does  not  loae  a  penny  by  reason  of  the  speaking  them,  yet  he  shall  have  an 
kctiou.  80  if  a  man  gives  another  a  cuff  on  the  ear,  though  it  cost  bim 
nothing,  no  not  bo  much  as  a  little  diachylon,  yet  he  shall  have  his  action, 
for  it  is  a  peiBonal  injury.  So  a  man  shall  have  an  action  against  another 
for  riding  over  his  ground,  though  it  do  him  do  damage  :  for  it  ia  an  inva- 
sion of  hia  property,  and  the  other  has  no  right  to  oome  there ;  and  in  these 
cases  the  action  is  brought  vi  et  armta.  But  for  invasion  of  another's  (ran- 
chise  trespaas  vi  et  armit  doea  not  lie,  but  an  action  of  treapaaa  on  the  case; 
as  where  a  man  haa  retorna  hrevium,  he  ahall  have  an  action  against  any 
one  who  enters  and  invades  his  franchise,  though  he  loae  nothing  by  it.  So 
here  in  the  principal  case,  the  plaintiff  is  obstructed  of  his  right,  and  shall 
therefore  have  hia  action.  And  it  is  no  objection  to  say,  that  it  will  occa- 
sion multiplicity  of  actions ;  for  if  men  will  multiply  injuries,  actions  must 
be  multipUed  too,  for  every  man  that  ia  injured  ought  to  have  bis  recom- 
pense. Suppose  the  defendant  had  beat  forty  or  fifty  men,  the  damage  done 
to  each  one  is  peculiar  to  himself,  and  he  shall  have  hia  action.  So  if  many 
persona  receive  a  private  injury  by  a  public  nuisance,  every  man  ahall  have 
hia  action,  as  ia  agreed  in  Williama'  oaae,  5  Co.  73,  a. ;  and  Westbury  and 
Powell,  Co.  Lit.  66,  a.  Indeed,  where  many  men  are  offended  hy  one  par- 
tievlar  act,  there  they  muU  proceed  by  way  of  indiclmejtf,  and  not  of 
action;  for  in  thai  cate  the  law  will  not  mvUiply  adioni.  But  it  is  other- 
wise, when  one  man  only  is  offended  by  that  act,  be  shall  have  hia  action) 
as  if  a  man  dig  o  pit  in  a  common,  every  commoner  shall  have  an  action  on 
the  oaae  per  qtiod  cammuniam  luam  in  tarn  amplo  modo  habere  non  potuit ; 
for  every  commoner  has  a  several  right.  But  it  would  be  otherwise  if  a 
man  dig  a  pit  in  a  highway ;  every  passenger  ahall  not  bring  his  action,  but 
the(o^  party  shall  be  punished  by  indictment,  becanse  the  injury  is  general 
and  oommon  to  all  that  pasa.  But  when  the  injury  ia  particular  and  pecn- 
Uar  to  every  man,  each  man  shall  have  his  action.  In  the  case  of  Turner 
v.  Sterling,  the  pluntiff  was  not  elected ;  he  could  not  give  in  evidence  the 
loss  of  bis  place  as  a  damage,  for  he  was  never  in  it;  but  the  giu  of  the 
action  is,  tbat  the  plaintiff  having  aright  to  stand  for^the  place,  and  nin^-i 
it  being  difficult  to  determine  who  had  the  majority,  he  bad  there-  '■  -I 
fore  a  right  to  demand  a  poll,  and  the  defendant,  by  denying  it,  was  liable 
to  an  action.  If  public  officers  will  infi-inge  men's  rights,  they  ought  to 
pay  greater  damages  than  other  men,  to  deter  and  hinder  other  officers  from 
the  like  offences.  So  the  oaae  of  Hunt  and  Dowman,  2  Cro.  478,  where  an 
actioQ  on  the  case  u  brought  by  him  in  reversion  agunst  lessee  for  years, 

(0)  Tide  ante,  4B6. 
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for  refusing  to  let  tim  enter  into  the  Kodbo,  to  see  whether  aiij  nste  nu 
oommitted.  In  that  oaee  the  aotion  is  not  fonnded  on  the  damage,  fix  it 
did  not  appear  that  any  waste  was  done,  bat  beoaose  the  plaintiff  was  hin- 
dered in  the  enjajment  of  his  right,  and  surely  so  other  reason  for  the  action 


But  in  the  principal  case,  my  brother  says  we  cannot  jndge  of  this  nut- 
ter, because  it  is  a  parliamentary  thing.  01  by  all  means,  be  very  tender 
of  that.  Berides,  it  is  intricate,  that  there  may  be  contrariety  of  opinions. 
But  this  matt«r  can  never  come  in  question  in  parliament,  for  it  ia  agreed 
that  the  persons  for  whom  the  plaintiff  voted  were  elected,  so  that  the 
action  is  bronght  for  being  deprived  of  his  vote ;  and  if  it  were  carried  foe 
the  other  c&ndidates  against  whom  he  voted,  his  damage  would  be  less.  To 
allow  this  action  will  make  public  officers  more  oareful  to  observe  the  con- 
stitution of  cities  and  boroughs,  and  not  to  be  so  partial  as  they  commonly 
arc  in  all  elections,  which  is  indeed  a  great  and  growing  mischief,  and  tends 
to  the  prejudice  of  the  peace  of  the  nation.  But  they  say,  that  this  is  a 
matter  out  of  our  jorisdicrioo,  and  we  oaght  not  to  enlarge  it.  I  agree  we 
ought  not  to  encroach  or  enlarge  our  jnrisdiotion ;  by  so  doing  we  Dsnrp 
both  on  the  right  of  the  queen  and  the  people ;  but  eure  we  may  determine 
on  a  charter  granted  by  the  king,  or  on  a  matter  of  onstom  or  prescription, 
when  it  comes  before  ua,  without  encroaching  on  the  parliament.  And  if 
it  be  a  matter  within  our  jurisdiction,  we  are  bound  by  our  oaths  to  jndge 
of  it.  This  is  a  matt«r  of  property  determinable  before  ns.  Was  ever 
snob  a  petition  heard  of  in  parliament,  as  that  a  man  was  hindered  of 
giving  his  vote,  and  praying  them  to  give  him  remedy  ?  The  parliament 
r*l281  ^^'^o^^^'j  would  say,  take  your  remedy  at  law.  It  is  not  like  the 
>■         i   *case  of  determining  the  right  of  election  between  the  candidates. 

My  brother  Powell  says,  that  the  plaintiff's  right  of  voting  ought  first  to 
have  been  determined  in  parliament,  and  to  that  purpose  cites  the  opinion 
of  my  Lord  Hobart,  318,  that  the  patron  may  bring  his  aotion  upon  the 
oase  against  the  ordinary  after  a  judgment  for  him  in  a  quare  impedit,  but 
not  before.  It  ia  indeed  a  fine  opinion,  but  I  do  not  know  whether  it  will 
bear  debating,  and  bow  it  will  prove,  when  it  comes  to  be  handled.  For  at 
common  law  the  patron  had  no  remedy  for  damages  against  the  disturber, 
but  the  statute  13  Ed.  1,  st.  1,  c.  6,  s.  3,  gives  him  damages ;  but  if  he 
will  not  make  the  bishop  a  party  to  the  suit,  he  has  lost  his  remedy  which 
the  statute  gives  him.  But  in  our  oase  the  plaintiff  haa  no  opportunity  to 
have  remedy  elsewhere.  My  brother  Powys  has  rated  the  opinion  of  little- 
ton  on  the  statute  of  Merton,  that  no  aotion  lay  upon  the  words,  "eiparen- 
ta  emtquerantur,"  because  none  had  ever  been  brought,  yet  he  cannoi 
depend  upon  it.  Indeed,  that  is  an  argument,  when  it  is  founded  upon 
reason,  but  it  is  none  when  it  ia  against  reason.  But  I  will  consider  the 
opinion.  Some  question  had  arisen  on  the  opening  of  that  statute  on  those 
words,  "n  parentet  congvertattur,"  &o.,  what  was  the  meaning  of  them, 
whether  they  meant  a  complaint  in  a  oonrt  in  a  judicial  manner.-j'    Bat 

f  That  usage  msj  Bxpliio  the  meaaing  of  an  anciant  statute,  see  Bex  v,  Saett,  S 
T.  R.  S04  ;  Sbeppard  t.  aoBDald,  Tsugh.  169.  [Dunbar  t.  Roibni^h,  8  CI.  &  Fin. 
886.1  In  Bmk  of  England  v.  Anderson,  8  Bing.  H  C,  066,  per  Tindal,  C.  J,—"  Wo 
attribute  great  weight  to  that  mailm  of  lav,  eonUnpoTanta  a^titio  fartittima  eH  m 
l^t."     And  this  is  said  irith  reference  to  a  statute  no  alder  tlun  S  &  6  W.  &  H. 
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it(p)  is  plain  the  word  "  eonquerantut^'  means  only  "  tiparmUt  hmenlen- 
ttcr,"  tliat  IE,  only  a  complaint  in  pau,  and  not  in  a  court :  for  the  goar- 
disD  in  socage  shall  enter  in  that  oase,  and  shall  have  a  special  nrit  de 
tJKlione  aatodiee  Unm  et  hxrtdU.  Bat  this  saying  has  no  great  force  j  if 
it  had,  it  would  haye  heen  destructive  of  niaa;  new  actions,  which  are  at 
this  day  held  to  be  good  law.  The  oase  of  Hunt  and  Dowman,  before  men- 
tioned, was  the  first  action  of  that  nature  ;  hot  it  was  grounded  on  the  oom- 
mon  reason  and  tbe  ancient  justice  of  the  law.  So  the  case  of  Turner  and 
Sterling.  Let  us  consider  wherein  tbe  law  ooneiste,  and  we  shall  find  it  to 
be,  not  in  particular  inoidcnte  and  precedents,  but  in  the  reason  of  the  law, 
and  vhi  eadem  ratio,  tin  idemjiu.  This  pnvilege  of  voting  does  not  differ 
from  any  other  franchise  wbatsoeTcr.  If  the  House  of  Gommoas  do  deter- 
mine this  matter,  it  is  not  that  tbej  have  an  original  *right,  but  ninn-i 
as  incident  to  elections.  But  we  do  not  deny  them  their  right  o(  ^  ^ 
examining  elections;  but  we  must  not  be  frightened  when  a  matter  of  pn^ 
perty  comee  before  us,  by  saying  it  belongs  to  tbe  parliament ;  we  must 
exert  tbe  queen's  jurisdiction.  My  opinion  is  founded  on  the  law  of  Eng- 
land. The  case  of  Mors  and  Slue,  1  Vent.  190,  238,  was  the  first  action 
of  that  nature  j  but  tbe  novelty  of  it  was  no  objection  to  it.  So  tbe  case 
of  Smith  and  Grashaw,  1  Cro.  15,  W.  Jones,  9S,  that  an  action  of  tbe  oase 
lay  for  falsely  and  malicionsly  indicting  the  plaintiff  for  treason,  thongb  the 
objections  were  strong  against  it,  yet  it  was  adjudged,  that  if  tbe  prosecu- 
tion were  without  probable  cause,  there  was  as  much  reason  the  action 
should  be  maintained,  as  in  other  cases.  So  15  Car.  2,  C.  B.,  between 
Bodily  and  Long,  it  was  adjudged  by  Bridgman,  chief  justice,  &a.,  that  an 
action  on  the  case  lay  for  a  riding  whenever  the  plaintiff  and  his  wife 
fought,  for  it  was  a  scandalous  and  reproachful  thing.  So  in  the  case  of 
Herring  and  Finch,  2  Lev.  250,  nobody  scrupled  but  that  the  action  well 
lay,  for  tbe  pluntiff  was  thereby  deprived  of  his  right.  And  if  an  action 
is  maintainable  against  an  offioer  for  hindering  tbe  plaintiff  from  voting  for 
a  mayor  of  a  corporation,  who  cannot  bind  him  in  bis  liberty  nor  estate,  to 
say  that  yet  this  action  will  not  lie  in  our  case,  for  hindering  the  plaintiff 
to  vote  at  an  election  of  bia  representative  in  parliament,  is  inconsistent. 
Therefore,  my  opinion  is,  that  the  plaintiff  ought  to  have  judgment. 

Friday,  tbe  14th  of  January,  1703,  tbisfa)  judgment  was  reversed  in  the 
House  of  Lords,  and  judgment  ^ven  for  the  plaintiff  by  fifty  lords  against 
sixteen.  Trevor,  chief  juadce,  and  baron  Price,  were  of  opinion  with  the 
three  judges  of  the  King's  Bench.  Ward,  C.  B.,  and  Bury  and  Smith, 
barons,  were  of  opinion  with  tbe  Lord  Chief  Justice  Holt,  Tracy  dubitante, 
Nevill  and  Blencowe  absent. 

(Note. — I  had  it  from  good  hands,  that  Tracy  agreed  clearly  that  tbe 
action  lay,  but  was  doubtful  upon  the  manner  of  laying  tbe  declaration.) 

Upon  the  arguments  of  this  case.  Holt,  chief  justice,  said,  tbe  plaintiff 
has  a  particular  right  vested  in  him  to  vote.  Is  it  not  then  a  wrong,  and 
an  injury  to  that  right,  to  refute  to  receive  hia  vote  ?  So  if  a  r^ionn 
borough  has  a  right  *of  common,  and  the  freemen  are  hindered  '-  ^ 
from  enjoying  it  by  indosure  and  the  like,  every  freeman  may  nuuntain 
his  notion.     This  action  is  brought  by  the  plalatiff,  for  the  infringement 


{p)  Tide  Litt  108.  (a)  Tide  1  Bio.  Pari.  Caa.  4S. 
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of  his  franohise.  Yon  vonld  hftve  nothiDg  to  be  (t  damage,  but  what  is 
pecaniary,  and  a  damage  to  propeit<r.  If  a  man  has  retoma  brevium, 
althongh  no  fees  were  dne  to  him  at  common  law,  yet  if  the  sheriff 
enters  within  his  liberty,  and  execntes  prooeaa  there,  it  is  an  invasion  of 
his  franchise,  and  ho  may  bring  his  acdon;  and  there  is  the  same  reason 
JQ  this  oaee.  Althongh  this  matter  relates  to  the  parliament,  yet  it  ia  an 
injury  preoedaneons  to  the  parliatnsnt,  as  my  Lord  Hale  sud  in  the  case 
of  Bernard] ston  t.  Soamo,  2  Lev.  114,  116.  The  parliament  cannot  judge 
of  this  injory,  nor  give  damage  to  the  plaintiff  for  it ;  they  cannot  make 
him  a  recompense.  Let  all  people  como  in,  and  vote  fairly :  it  is  to  snp- 
port  one  or  the  other  party  to  deny  any  man's  vote.  By  my  consent,  if 
snob  an  action  comes  to  be  tried  before  me,  I  will  direct  the  jnry  to  make 
him  pay  well  for  it;  it  is  denying  him  bis  English  ri^t:  and  if  this 
Action  be  not  allowed,  a  man  may  be  forever  deprived  of  it.  It  is  a  grest 
privilege  to  choose  snob  persons  as  u«  to  bind  a  man's  life  and  property 
by  the  laws  they  make. 


Ashbj  V.  White,  is  asuallv  cited  to  eseraplily  that  maxim  of  the  law,  ubijiu 
ibi  rrmedium  ;  a  mazim  which  has  at  all  times  been  considered  so  valaable,  that 
it  gave  occasion  to  the  first  invention  of  tbat  form  of  action  called  an  action 
OD  the  case.  For  the  statute  of  Westminster  2,  13  Ewd.  1,  c.  24,  which  is 
only  in  affirmance  of  the  common  law  on  this  subject,  and  waa  passed  to  quicken 
the  dili^DCe  of  the  clerks  in  the  chancery,  who  were  too  much  attached  to 
ancient  precedeets,  enacts,  that  "whensoever  from  thenceforth  a  writ  shall  be 
foand  in  the  chancery,  and  in  a  like  case  falling  nnder  the  same  right,  and 
requiring  like  remedy,  no  precedent  of  a  writ  can  be  produced,  the  clerks  in 
chancery  shall  agree  in  forming  a  new  one ;  and  if  they  cannot  agree,  it  shall 
be  adjourned  to  the  next  parliament,  where  a  writ  shall  be  framed  by  consent 
of  the  learned  in  the  law,  lest  it  happen  for  the  fnture  that  the  court  of  onr 
lord  the  king  be  deficient  in  doing  jDHtice  to  the  suitors."  Accordingly  the 
courts  have  always  held  that  the  novelty  of  the  particular  complaint  alleged  in 
an  action  on  the  case,  is  no  objection,  provided  an  injury  cogniEable  by  law  be 
shown  to  have  been  inflicted  on  the  plaintiC  Thus,  in  Chapman  v.  Fickers- 
^1,  2  Wilson,  146,  which  was  an  action  for  falsely  and  maliciously  suing  ont  a 
commission  of  bankruptcy,  Pratt,  C.  J.,  in  answer  to  the  objection  that  the 
action  was  of  a  novel  description,  said,  that  "  this  had  been  urged  in  Ashby  v. 
White,  bat  he  did  not  wish  ever  to  hear  it  again.  This  was  an  action  for  tort; 
iorit  were  in  finitely  various,  for  there  was  not  *any  thing  in  nature  that  r,,„,., 
might  not  bo  converted  into  an  instrument  of  mischief."  So  in  Fosley  <■  ^ 
T.  Freeman,  3  T.  B.  63,  per  Ashhurst,  J. :  "  Another  argument  which  has  been 
made  use  of,  is,  that  this  is  a  new  case,  and  that  there  is  no  precedent  of  such 
an  action.  Where  cases  are  new  in  their  principle,  there  I  admit  that  it  ia 
necessary  to  have  recourse  to  legislative  interposition  in  order  to  remedy  the 
grievance ;  but  where  the  cose  is  only  new  in  the  irulance,  and  the  only  question 
is  upon  the  application  of  a  principle  recognised  in  the  law  to  snch  new  case,  it 
will  be  just  as  competent  to  courts  of  justice  to  apply  the  principle  to  any  case 
that  may  arise  two  centuries  hence  as  it  was  two  centuries  ago.  If  it  were  not 
80,  we  oaght  to  blot  out  of  onr  law  books  one  fourth  part  of  the  cases  that  are 
to  be  found  in  them."  In  Winsmore  v.  Greenbank,  Willes,  577,  the  declaration 
stated  that  the  plaintiff's  wife  unlawfully,  and  against  his  consent,  went  away 
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sod  absented  herself  from  bim,  aod  that  daring  her  absence  a  targe  eatate  was 
deTiHed  to  her  separate  use ;  that  she  thereupon  became  deairoas  of  being 
reconciled  and  co'habitiDg  with  her  husband,  bat  that  the  defendant  persnoded 
Hiid  enticed  her  to  continue  apart  till  her  death,  which  she  did ;  whereby  the 
plaintiff'  lost  the  comfort  and  societj  of  hia  'wife,  and  her  asaistance  in  bis 
domestic  affairs,  aod  the  profit  and  advantage  of  her  fortune.  On  motion  in 
arrest  of  jndgment  it  was  objected  that  the  action  was  nnprecedented ;  bat 
Willes,  V.  J.,  said  "that  the  form  of  action  on  tbe  case  was  introduced  for  this 
leasoD,  that  the  law  wonld  neTer  suffer  an  injury  and  a  damage  without  a  remedy, 
and  that  there  mnst  be  new  facts  in  evei?  special  action  on  tbe  case."  Numer- 
tnw  other  instaoces  might  here  be  cited,  but  this  in  so  clear  a  matter  seems 
DOiiecesaai^.  See  the  judgment  in  Langridge  t.  Levy,  3  Mee.  &  Welsby,  519. 
The  class  of  cases  from  which  it  is  important  to  distingaish  Ashby  v.  White, 
Ac.,  are  those  in  which  a  damage  is  incorred  by  the  plaintiff,  but  a  damage  not 
occaeioiwd  by  anytliing  wliich  the  law  esteems  an  injniy.  In  such  cases  as 
tikese  he  is  said  to  suffer  damnum  ^iim  mjurid,  and  can  maintain  no  action. 
[Thus  in  the  case  of  Piyce  t.  Belcher,  'reported  on  demurrer,  3  G.  B.  „^  „-. 
58,  and  afterwards  on  a  motion  to  enter  a  verdict  for  tbe  pluntiff,  4  '-  -* 

C,  B.  866,  which  presents  some  features  of  resemblance  to  Ashby  v.  "White,  it 
appeared  that  Mr,  Piyce,  who  was  registered  as  a  voter  for  the  borough  of 
Abingdon,  but  who  in  consequence  of  non-residence,  had  by  tbe  effect  of  6  & 
1  V.  c.  18,  s.  79,  in  fact  lost  the  right  to  vote,  had  notwithatauding  tendered 
his  vote  at  an  election  for  tbe  boroagh;  whereupon  Mr.  Belcher,  the  returning 
officer,  exceeding  the  limits  of  his  duty,  which,  by  6  &  7  Y.  c  18,  s.  79,  was 
cenfiaed  to  patting  the  question  as  to  the  identity  of  the  voter,  and  whether 
he  had  voted  before  at  the  election,  wilfully,  but  not  maliciously,  instituted  an 
inquiry  into  Mr.  Pryce's  right  to  vote,  and  upon  his  appearing  not  to  be  duly 
qualified  in  point  of  residence,  refused  to  receive  the  vote  except  as  itndcred, 
and  did  not  include  or  reckon  it  amongst  the  votes  given  for  the  candidate  for 
whom  Mr.  Pryce  desired  to  vote.  An  action  upon  the  case  was  thereupon 
brought  by  Mr.  Pryce,  in  which  be  declared  in  one  coont  for  the  refusal  to 
permit  bim  to  vote,  in  another  for  the  omission  of  bis  vote  in  the  acconnt  of  the 
poll,  and  in  a  third  for  the  nnanthorised  scrutiny  and  decision  upon  his  right  to 
Tote,  whereby,  as  he  alleged,  he  was  delayed  and  hindered  in  the  exercise  of  his 
right,  all  which  counts  were  boldeu  to  present  good  primd  facie  causes  of  action, 
3  C.  B.  58.  But  it  was  finally  decided  that  the  plaintiff  could  not  maintain  his 
action,  on  the  ground  stated  in  the  judgment,  "that  although  a  party  in  the 
situation  of  tbe  plaintiff  has  the  poioer  to  compel  the  returning  officer,  under 
the  apprehension  of  a  prosecution,  to  put  his  name  upon  the  poll,  he  has  not  the 
right  to  do  so ;  and  in  doing  so  be  is  acting  in  direct  contravontion  of  the  act 
of  parliament,  the  terms  of  which  are  express  'that  he  shall  not  be  entitled  to 
vote :  and  that  the  rejection  of  his  vote  cannot  amount  to  a  violation  of  any- 
thing which  the  law  can  consider  as  his  right.  The  foundation  of  the  plaintiff's 
tction  is  the  injury  to  his  right;  but  we  are  of  opinion,  for  the  reason  above 
jven,  that,  he  has  no  right,  and,  consequently,  that  he  has  suffered  no  iiywy." 
lore  striking  instances  of  damnum  absque  injurid  occur  in  legal  proceedings, 
ifititated  for  the  bond  Jide  purpose  of  asserting  some  supposed  right,  or  prose- 
Oting  a  criminal  charge,  which,  however  in  the  event,  proves  groundless.  In 
sch  cases,  in  order,  it  would  seem,  to  facilitate  the  administration  of  justice,  it 
ifestablished  that  unless  there  be  both  malice  and  an  absence  of  reasonable 
ad  probable  cause,  the  person  against  whom  the  proceedings  are  taken  has  no 
le^  ground  of  action.  See  the  note(c)  to  "Skinner  v.  Gunton,  1  Wm. 
Sand.,  230  a;  and  for  modern  instances  see  Qibbs  v.  Pike,  9  M.  &   1^  '■°^''i 
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W,  3S1,  where  one,  who,  witboat  nalice,  had  regiatered  andet  1  &  2  Vict.  c. 
110,  aa  order  which,  as  he  contended,  had  the  eSect  of  a  judgmeot,  was  holden 
justified,  withont  regard  to  whether  it  had  that  effect,  or  waa  properly  registered 
or  not;  Daviea  v.  Jenkins,  II  M.  k  W.  745,  where  an  attorney,  by  mist&ke, 
sued  to  judgment  and  execntion  a  person  of  the  same  name  as  the  intended 
defendant ;  De  Medina  t.  Grove,  10  Q.  B.  152  (since  aEGnned),  where  a  judg- 
ment dehtor  was  taken  in  execntion  for  more  than  wae  dne  on  the  jodgment 
(secoB  where  the  amonnt  is  agreed,  Wentworth  v.  Bnllen,  9  B.  &  C.  810) ;  Boret 
v.  Lewis,  Bsch.,  19  Jan.  1B48, 17  L,  J.  99,  where  a  person  privileged  from  arrest 
was  nevertheless  arrested  through  malice,  but  not  without  reasonable  or  pro- 
bable canse.  The  immunity  of  certain  privileged  or  confidential  statements, 
defamatory  of  third  persons,  on  the  ground  that  they  are  made  bonajide  in  thft 
asBertion  of  a  right,  or  the  performanco  of  a  duty,  or  that  they  are  fair  criticism 
upon  matter  of  public  interest,  furnishes  another  head  of  damnum  abtqw 
injurid.  In  anch  cases,  generally  speaking,  however  harsh,  hasty,  or  nntrue 
may  be  the  language  employed,  so  long  as  it  is  honestly  believed  by  the  speaker 
or  writer  to  bo  tme,  it  does  not  furnish  a  legal  ground  of  action.  See  Dodd  v. 
Hawkins,  8  C.  A  P.  88,  per.  Alderson,  B.  The  extent  and  application  of  this 
doctrine  have  lately  been  the  snbject  of  much  discussion  and  difierence  of 
opinion.  See  Coxhead  t.  Bichards,  2  C.  B.  569 ;  Blackburn  v.  Fngh,  Ibid, 
611;  Bennett  V.  Deacon,  Ibid,  528;  Gathercole  v.  Miall,  15  M.  &W.  319.  Acta 
done  by  way  of  self-defence  against  a  common  enemy,  snch  as  the  erection  of 
banks  to  prevent  the  inroads  of  the  sea  or  destroying  bnildings  In  case  of  fire 
where  there  is  reasonable  gronnd  to  believe  it  necessary,  2  Carter's  Indiana, 
35,  tiill  within  the  same  rule,  and  damage  resnlting  therefrom  is  not  actionable 
Bez  V.  Fagbam,  8  6.  <fe  C.  355 ;  2  Man.  k  R.  468,  9.  C. ;  per  curiam,  Scott  v. 
Shepherd,  2  Blackatone,  892,  post  210.  And  to  the  same  class  may  be  referred, 
perhaps,  cases  of  injnry  done  by  the  public  authorities  in  grading  or  ntiliring 
public  streets  and  where,  without  negligence  on  their  part,  temporary  incon- 
venience or  even  permanent  injury  has  happened  to  individuals.  See  Plant  v. 
The  Railroad  Co.,  IC  Barbour,  26  ;  Bounds  v.  Mumford,  2  Hhode  Island,  152. 
Instances  might  be  multiplied  in  which  wrongs  the  most  grievous  are  withont 
legal  redress.  The  seduction  of  a  daughter  not  in  her  father's  service  actual  or 
constructive,  Blaymire  v.  Haley,  6  M.  A  W.  55 ;  Davies  v.  Williams,  10  Q.  B. 
725;  even  though  the  father  be  thereby  forced  to  maintain  her,  Grinnell  v. 
Wells,  8  Scott,  N.  B.  741 ;  the  seduction  of  a  daughter  in  her  father's  service, 
unless  an  actual  loss  of  service  accrue,  Eager  v.  Gaimwood,  I  Ezch.  6L  (qnod 
mirum)  are  damna  abtqut  iiy'urid.  So  before  the  recent  act  of  parliament;  9  & 
10  Yict.  c.  93,  "  for  compensating  the  families  of  persons  killed  by  accidents," 
no  action  at  law  waa  maintainable  against  a  penon,  who,  by  his  wrongful  act, 
^  neglect  or  default,  may  have  caused  the  death  of  'another,  though 
I-  '  under  circumstances  which  would  have  given  the  Enfferar  a  right  o' 

action  had  he  snrvived ;  and  the  husband,  wife,  parent,  or  children  of  tb 
deceased  were  without  remedy  against  the  wrong  doer,  by  whom  they  had  beo 
deprived  of  comfort  and  support.  The  case  of  the  school  set  up  near  anothr 
school,  reported  H.  11  H.  4,  fo.  47,  pi.  21,  presented  more  lately  in  the  :d 
edition  of  Wallace's  Beporters,  is  one  of  the  earliest  on  the  subject  of  dams^ 
withont  legal  canse  of  action,  and  possesses  much  interest ;  and  others  ire 
referred  to  in  Comyne's  Digest,  titles  Aelion  upon  the  eate  (B),  and  AcHan  uym 
tie  Caae  for  a  Ntiiaanct  (G),  in  which  serious  damages,  even  actual  nnisanies, 
have  under  the  circumstances,  been  holden  not  actionable,  as  being  either  Mt 
temporal  injuries,  or  only  such  as  must  be  expected  to  resnlt  from  the  reasau^ 
ble  exercise  of  legal  rights.]    Thus,  if  a  man  establish  an  offensive  trade  ear 
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my  dwelliiig-IioiiBe,  8a  as  to  render  it  nocorafortable,  I  maj  mttintam  an  action 
on  tbe  case  against  Mm  for  a  naiaance,  for  here  is  damnum  conpled  mih  iytjiirid. 
But  ir  I  bnild  mj  hooBe  near  his  premiseB,  at  all  events  if  the;  have  been  so 
naad  for  twenty  years,  the  case  is  altered;  and,  altbongh  I  bave  daaitmm.  yet  I 
shftH  maintain  no  action,  since  it  in  not  coupled  with  what  the  law  considers 
injitrid.  Snch,  too,  It  was  once  thought,  might  be  the  law,  even  if  the  new 
comer  had  boilt  within  the  twenty  years,  since  otherwise  a  man  setting  up  an 
otTenaive  trade  even  in  the  remotest  spot  night  be  rained  by  the  first  person 
vbo  chose  to  come  and  dwell  near  him  within  twenty  years.  In  Bliss  v.  Hall, 
4  Bing,  N.  C,  185,  some  expressions,  however,  dropped  from  the  court  from 
irhicfa  it  may  be  thought  that  their  lordships'  opinion  was  that  nothing  bnt  a 
twenty  year's  aser  will  entitle  a  man  to  carry  on  an  offensive  trade  withoat 
intermption.  The  poiot  was  not,  however,  necessary  for  the  decision  of  that 
case  or  that  of  Elliotson  v.  Feetham,  on  the  anthority  of  which  it  was  decided. 
]n  thoeo  cases  to  an  action  for  a  nuisance  to  plaintiff's  dwelling'house,  a  plea 
that  the  noisome  trade  was  established  before  ikt  plaintiff  became  poateaatd  of 
the  dvelling-koiut  was  held  bad.  Non  constat,  however,  what  wonld  bave  been 
the  decision  had  the  plea  alleged  that  the  defendant  bad  carried  on  the  trade 
there  before  the  building  of  the  plaintiff't  hmn.  [See  Flight  v.  Thomas,  10 
Ad.  k  El.  590.]  On  the  same  principle — viz.  that  damage,  to  sustain  an  action, 
oust  be  conpled  with  injury — if  A.,  bnild  a  honse  on  the  edge  of  his  land,  and 
the  proprietor  of  the  adjoining  land,  after  twenty  years,  dig  so  near  it  that  it 
fall  down,  an  action  on  the  case  lies,  becanse  the  plaintiff  has,  by  twenty  years' 
use,  acquired  a  prescriptive  right  to  the  support,  and  to  infringe  that  right  was 
an  injoiy.  SUnsell  v.  Jollard,  S.  N.  F.  444.  See  Harris  v.  Ryding,  5  M.  & 
W.60;  Hide  V.  Thomborongh,  2  Gar.  &  K.  250.]  •But  it  is  other-  f„,„^ 
wise  if  the  owner  of  land  adjoining  a  newly-built  house  dig  in  a  similar  >■  ' 

manner,  and  produce  similar  reanlta,  for  there,  though  there  is  damage,  yet,  aa 
there  is  no  right  to  support,  there  is  no  ir^ry  committed  by  withdrawing  it,  and 
therefore  no  action  maintainable.  Partridge  v.  Scott,  3  Mee.  k  W.  220. 
Wyatt  V.  Ilarrison,  3  B.  &  Ad.  BTl.  Bnt  then  the  person  dicing  most  not  do 
BO  negligenlls,  otherwise  be  is  liable  to  action.  See  Dodd  v.  Holme,  1  A.  &  E, 
493;  Grocer's  Co,  v.  Donne,  3  Bing,  N.  C,  54;  Trower  v.  Shadwick,  3  Bing. 
N.  C,  334,  and  the  same  case  reversed  in  C.  S.  6  Bing.  N.  C,  1.  [Davis  r. 
London  and  Blachwail  Railway,  1  M.  &  Gr.  199,  2  Sc.  N.  B.  -i2,  S.  C. ;  Brad- 
bee  V.  Mayor  of  London,  6  B.  0.  N.  B.  79,  4  M.  &  Gr.  714,  2  Dowl.  N.  p,.  164, 
8.  C]  The  maxim  which  governs  these  cases  is  Sie  vtere  ivo  ttt  tdienum  n« 
ladat.  Therefore  A.  may  be  sued  for  so  negligently  erecting  a  hay-rick  on  the 
edge  of  bis  land  that  it  ignit«s  and  bums  his  neighbor's  house,  Taughan  v, 
Henlove,  3  Bing.  N.  C.  468  ;  [notwithstanding  6  Anne,  c.  31,  and  14  Geo.  3, 
C.  78,  which  do  not,  it  seems,  apply  to  fires  traceable  to  negligence.  [See  the 
observations  of  Lord  Lyndhurst  in  Viscount  Canterbury  v.  The  Attorney 
General,  1  Phillips,  306,  and  Pilliter  v.  Phippard,  11  Q.  B.  341,  where  the  sub- 
ject  of  liability  for  damage  by  fire  was  discussed.  For  examples  of  the  general 
rale  in  cases  of  fire  cansed  by  railway  engines,  see  Aldridge  v.  The  Great 
Western  Railway.  3  M.  4  Gr.  616,  4  Scott,  N.  R.  156, 1  Dowl.  N.  S.  241, 8.  C; 
Piggott  V.  The  Eastern  Counties'  Railway,  3  C.  B.  229.  And  as  to  the  lia- 
bility of  a  gas  company  for  aa  explosion  caused  by  the  escape  of  gas  through 
a  stop-cock  over  which  they  had  no  control,  see  Holden  v.  Tbe  Liverpool  Gas 
Company,  3  C.  B.  1).  But  it  is  settledby  Chadwick  v.  Trower,in  Cam.  Scacc. 
6  Bingh.  N.  G.  1,  that  even  supposing  that  an  action  could  be  brought  for  the 
mete  omission  to  take  care  while  pulling  down  one's  own  property  that  a  neigh- 
bonr'B  property  should  not  bo  injured,  still  the  duty  to  take  such  care  does  not 
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extend  to  csbcb  wbere  the  defendant  ia  Dot  shown  to  have  had  notice  of  the 
existence  or  nature  of  the  property  injured,  as  where  it  was  a  vaolt.  In  con- 
quence  of  this  decision  it  will  probably  become  nsnal  in  actions  of  this  sort  to 
trarerae  notice  of  the  natnre  or  existence  of  the  property.  [Yery  similar  to 
the  case  of  a  man  digging  on  the  extremity  of  his  own  land  is  that  of  one 
digging  on  his  own  close,  so  as  to  divert  the  nDder-ground  stream,  or  dnun  the 
well  of  a  neighbor.  This,  in  the  absence  of  some  special  right  to  snch  stream 
or  well,  is  damnum  absque  injuria,  Acton  t,  Blandetl,  12  M.  4  W.  324'] 

The  mode  of  determining  whether  damage  hare  or  have  not  been  occasioned 
by  what  the  law  esteems  an  injuri/,  is  to  consider  whether  ant/  right  existing  in 
the  party  damnified  have  been  in/ringed  upon;  for  if  the  party  have  no  right  in 
the  matter,  the  fact  that  be  is  injured  will  not  help  him.  Thus  where  a  Btatnt« 
made  it  the  duty  of  postmasters  to  advertise  dead  letters  in  newspapers  of  a 
certain  class,  it  was  held,  this  being  a  matter  intended  to  benefit  the  receivers 
of  letters,  and  not  the  pnblisher  of  the  paper,  that  the  publishers,  though  they 
might  receive  an  incidental  and  contingent  benefit  from  the  statnte,  bad  no  snch 
vested  right  in  the  matter,  as  that  they  could  maintain  an  action  against  ihe 
Postmaster  for  not  selecting  his  paper  as  within  the  class.  It  is  the  dnty  said 
the  court,  of  every  officer  to  perform  the  duties  imposed  upon  him  by  law,  but  it 
does  not  follow  that  for  every  violation  of  his  duty,  some  one  can  recover  private 
damages.  Strong  v.  Campbell,  11  Barbour,  13B ;  Foster  v,  HcKibben,  1 
American  Law  Journal,  411 ;  but  where  a  right  exisU  in  the  partiex  damnijied 
the  infringement  tketeof  it  an  injury :  and  if  an  injary  be  shown,  the  law  wiU 
presume  that  some  damage  resulted  from  it.  See  Barker  v.  Green,  2  Biog., 
317.  To  use  Lord  Holt's  words  in  the  present  case : — "  Every  injury  to  a  right 
imports  a  damage  in  the  nature  of  it,  tjiough  there  be  no  pecuniary  loss;"  for 
instance,  a  creditor  who  is  ascertained  to  be  such  by  a  Judgment  and  has  charged 
his  debtor  in  execution  has  a  right  to'tbe  body  of  his  debtor  every  hoar  till  the 
debt  is  paid.  Per  Bnller,  J.  5  T.  R.  40.  He  has  a  right  to  have  the  body  in 
gaol,  and  the  escape  of  a  debtor  for  ever  so  short  a  time  is  necessarily  a  damage 
to  him,  and  an  action  for  an  escape  lies."  Par  Parke,  B.  4  Mee,  &  W.  153. 
[Clifton  V.  Hooper,  6  Q.  B.  468].  But  where  a  defendant  is  in  cnstody  on 
mesne  process  and  after  the  retnm  of  the  writ  by  which  he  was  captered,  the 
plaintiff's  right  is  "  to  have  the  defendant  in  evetody  whenever  he  ehoies  to  remove 
or  declare  against  him;"  and,  therefore,  although  an  escape  which  delayed  the 
execution  of  a  habeas  corpus  or  the  delivery  of  a  declaration  would  be  actiona- 
ble, yet  an  escape  involving  neither  of  these  consequences  is  not  so.  Williams 
V.  Mostyn,  4  M.  4  Wele.,  145 ;  Planck  v.  Anderson,  5  T.  B.  37.  [So,  again, 
if  a  landlord  distrain  for  more  rent  than  is  dne,  an  action  lies  against  him, 
thoQgh  the  goods  he  take  be  of  less  value  than  the  rent  actually  due,  and  though 
he  correct  the  mistake  before  sale ;  Taylor  v.  Henniker,  12  A.  &  E.,  488.  And 
an  action  is  maintainable  against  one  who  makes  a  projection  over  the  land  of 
another,  before  any  rain  falls  so  as  to  cause  damage.  Fay  v.  Prentice,  I  C.  B, 
828.] 

There  are,  indeed,  certain  cases  in  which  an  act  may  be  in  law  an  injury,  and 
may  produce  damage  to  au  individual,  and  yet  in  which  the  law  affords  no 
remedy,  or,  at  least,  no  immediate  one.  These  are,  cases  in  which  the  act  dODS 
is  a  grievance  to  the  entire  community,  no  one  of  whom  is  injured  by  it  more 
than  another,  in  the  kind  of  injury,  though  one  may  be  much  more  injured 
than  another  in  degree ;  Smith  v.  City  of  Boston,  7  Cushing,  254.]  In  snch  a 
case  the  mode  of  punishing  the  wrong-doer  is  by  indictment,  and  by  indictment 
only.  1  Inst.  56,  a.  Still  ii  any  person  have  snstained  a  particular  damage 
therefrom,  beyond  that  of  bis  fellow-citizens  [and  differing  in  kind]  he  may 
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maiDtaiD  an  action  in  respect  of  tbat  particnlnr  damniflcation.  Tbns,  to  nse 
the  familiar  instance  pat  by  the  text  writers,  if  A.  dig  a  trencb  acroBS  tbe  high- 
vay,  this  is  the  subject  of  an  indictment ;  bnt  if  B.  fall  into  it,  then  the  par- 
ticular damage  thus  snetained  by  him  will  anpport  an  action.  "Still,  ^^  „ 
this  exception  is  snbject  to  qnaliflcation,  for  the  damage  mnst  not  be  >■  ' 
occasioned  by  want  of  ordinary  skill  and  cara  on  the  part  of  the  plaintiff; 
Butterfleld  V.  Forester,  11  East,60;FlowerT.  Adams,  "2  Taunt,  314; 
Bridge  V.  Grand  Junction  Co.,  3  Mee.  &  Welsh.  244,  (which  see  as  to  1^  ^^^i 
the  form  of  plea  in  ench  a  case).  Hawkins  v.  Cooper,  6  C.  £  P.  473 ;  [Ooles 
T.  Bank  of  England,  10  A.  &  E.  437  ;  MorriU  v.  Stanley,  1  M.  ft  G.,  568.  How- 
ever, where  a  man  carelessly  left  his  cart  and  horse  onattended  in  the  street, 
and  a  yonng  child  climbed  into  it  and  receired  a  severe  faU  the  horse  being  led 
forward  by  a  boy,  the  owner  was  held  responsible  in  case,  seemingly  on  tbe 
ground  that  having  thrown  temptation  in  the  child's  way  he  conid  not  be 
allowed  to  object  that  it  had  yielded  to  it.  Lynch  t.  Nnrden,  I  Q.  B.  29:  and 
the  rule  is  not  that  any  negligence  on  the  plaintiff's  part  will  preclude  him  from 
lecovering ;  bat,  that  though  there  has  been  negligence  on  the  plaJntiGTs  part, 
still  he  may  recover,  unless  he  could  by  ordinary  care  have  avoided  the  conse- 
quence of  the  defendant's  ne^igence.  Therefore,  a  man  who  had  improperly 
left  an  ass  fettered  on  the  highway,  was  nevertheless  held  entitled  to  recover 
against  one  who  negligently  drove  against  it ;  Davies  v.  Mann,  10  M.  ft  W., 
&46.  gee  Smith  v.  Dobson,  3  M.  ft  Or.,  S9;  and  Mayor  of  Colchester  v. 
Brooke,  7  Q.  B.  339,  where  oysters  were  placed  in  the  channel  of  f  public 
navigable  river  so  as  to  create  a  pnblic  nnisance,  yet,  a  person  nav^ting  the 
river  was  holden  not  justified  in  running  his  vessel  against  them,  when  he  bad 
room  to  pass  without  so  doing.  [And  see  Barque  Delaware  v.  Steamer  Osprey, 
2  Wallace,  Jr.,  275 ;  also  The  Steam  Tng  Sampson,  3rd  id.  M.  B.,  and  particu- 
larly the  Ohio  case  of  Eerwhaker  v.  The  Clev^and,  ftc,  B.  B.  3rd  American 
Law  Register,  342.  In  this  last  case  where  cases  are  reviewed,  the  court  says 
that  the  doctrine  that,  in  the  case  of  an  injury  by  negligence,  where  the  parties 
are  mutually  in  fanit,  t^e  injured  party  is  not  entitled  to  redress,  is  subject  to 
the  following  material  qualifications,  as  appears  from  a  review  of  the  decisions 
both  in  Knglaud  and  in  this  country,  on  the  subject,  to  wit : 
L  The  injured  party,  although  in  the  fault  to  some  extent — at  the  time,  may, 

notwithstanding  this,  be  entitled  to  reparation  in  damages  for  an  injury,  which 

he  used  ordinary  care  to  avoid; 

2.  When  the  negligence  of  the  defendant  in  a  suit  Qpon  such  ground  of  action, 
is  the  proximate  cause  of  the  injury,  bnt  that  of  the  plaintiff  only  remold  con- 
sifiting  of  some  act  or  omission,  not  occurring  at  the  time  of  Uie  injury,  the 
action  is  maintainable. 

3.  Where  a  party  has  in  his  custody  or  control,  dangerous  instruments,  or 
means  of  injury,  and  negligently  places  or  leaves  them  in  a  situation  unsafe 
to  others,  and  another  person,  although  at  the  time  even  in  the  commission 
of  a  trespass,  or  otheiwise  somewhat  in  the  wrong,  sustains  an  injury  thereby, 
he  may  be  entitled  to  redrss. 

4.  And  when  the  plaintiff  in  the  onitTuiry  exercise  of  hit  ovn  right*,  allows  his 
property  to  be  in  an  exposed  and  hazardons  position,  and  it  becomes  injured 
by  the  neglect  of  ordinary  care  on  the  part  of  the  defendant ;  be  is  entitled 
to  reparation  on  tbe  ground  that,  although,  in  allovring  his  property  to  be 
exposed  to  danger,  he  took  upon  himself  the  risk  of  loss  or  injury  by  trtera 
meeidait,  he  did  not  thereby  discharge  tbe  defendant  from  his  duty  of  observ- 
ing ordinary  care,  or  in  other  words,  voluntarily  incur  the  risk  of  injury  by  the 
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In  Bridge  t.  Grand  Junction  Railway,  supra,  In  %d  action  &t  the  suit  of  a 
passenger  bj  the  train  of  a  railway  company  against  another  railway  company 
with  a  train  of  which  a  collision  had  taken  place,  whereby  the  passenger  had 
sustained  injury,  the  defendants  pleaded  that  the  injnry  was  caused  in  part  by 
the  negligence  of  the  person  who  had  the  management  of  the  train  in  which 
the  plaintifT  was  riding.  The  plea  was  bolden  bad  in  sabatsnce,  for  not  showing 
that  by  ordinary  care  on  the  part  of  the  person  managing  the  train  in  which 
the  plaintifT  was,  the  collision  might  have  been  avoided.  A  hasty  pemsal  of 
the  report  of  that  case  might  lead  to  the  supposition  that,  according  to  the 
opinion  of  the  conrt,  the  plea  might  have  been  good  in  snbstance,  though  not 
in  form,  by  an  averment  that  the  plaintiff's  driver  could  by  ordinary  care 
have  avoided  the  accident;  but  that  result  does  not  by  any  means  follow  from 
what  the  learned  judges  said,  mnch  less  from  what  they  actnally  decided.  It 
may,  perhaps,  safely  be  asserted,  that  the  plea  was  at  all  events  bad  in  snb- 
stance,  for  not  alleging  that  the  piasengtr  who  brought  the  action  was  goilty  of 
negligence.  If  two  drunken  stage-coactunen  were  to  drive  their  respective 
carriages  gainst  each  other  and  injure  the  passengers,  each  would  have  to  pay 
for  his  own  carriage,  no  doubt,  but  it  is  inconceivable  that  "each  set  of 
L  1-320J  pasaengers  shonld,  by  a  Action,  be  identified  with  the  coachman  who 
drove  them,  so  as  to  be  restricted  for  remedy  to  actions  against  their  own  driver 
or  his  employer. 

In  Trow  v.  The  Vermont  Central  Rail  Road,  24  Vermont,  487,  where  it 
appeared  that  the  defendants,  aroilroadcorporation,  were  guilty  of  negligence  in 
Dot  erecting  and  maintaining  soitable  fences  and  cattle  guards  upon  the  tine  of 
their  road,  and  that  the  plaintiCT  had  permitted  big  horse  to  run  in  the  highway, 
which  passed  near  such  railroad,  having  knowledge  that  there  was  no  fence  or 
cattle  guards  which  would  prevent  the  horse  from  passing  from  highway  to  and 
apon  the  railroad  track,  and  the  horse  did  stray  upon  the  track,  and  was  killed 
by  a  locomotive  engine  which  was  passing,  and  it  appeared  that  the  defendants 
were  guilty  of  no  negligence  in  ihe  matiagemejtt  of  the  train,  or  engine,  when  the 
injuiy  arose, — it  was  held  that  the  plaintiff  could  not  recover  for  such  injury : 
In  this  case  the  court  declared  that  the  qnestion  of  negligence  is  a  mixed  ques- 
tion of  law  and  fact ;  and  that  it  is  the  duty  of  the  court  specifically  to  instruct 
the  jury,  whether  the  facts,  which  the  testimony  lends  to  prove,  will  if  found 
by  them  to  be  true,  constitute  that  negligence  which  will  defeat  the  action. 

And  tboagb  the  damage  and  wrong  be  excessive,  and  peculiarly  concern  an 
individual,  still,  if  it  amount  to  a  felony,  the  private  remedy  is  suspended  until 
pnblic  justice  shall  have  been  satisfied ;  a  very  wholesome  rule,  and  tending  to 
prevent  the  composition  of  felonies  under  the  pretence  of  seeking  the  remedy 
by  action.  [This  mle,  however,  does  not  apply  to  actions  against  others  than 
the  person  guilty  of  the  felony.  White  v.  Spettigue,  13  M.  &  W.,  603  And 
the  statute  9  A  10  Vict,  c,  93,  for  compensating  the  families  of  persons  killed 
by  accidents,  whilst  it  recognises  the  general  rule,  expressly  enacts  that  it  shall 
not  apply  to  actions  brought  pursuant  to  its  mvvisioQS.  See  Com.  Dig.  Action 
OD  the  Case  (B.  5.)]    ' 

Again,  there  are  some  cases  in  which  a  damage  is  sustained  by  one  man  in 
consequence  of  the  act  of  another,  which  act  would  be  considered  tortious  by  the 
law  if  the  damage  incurred  could  be  properly  deduced  from  it ;  but  which, 
nevertheless,  is  dispunishable,  because  the  damage  actually  incurred  is,  to  use 
the  legal  phrase,  too  reTnoU  to  be  the  subject  matter  of  an  action  ;  in  other 
words,  because  it  is  not  the  natnral  consequence  of  the  act  committed  by  the 
defendant ;  see  Com.  Dig.  Action  on  Case  for  De&matioD ;  and  Kelly  v.  Par- 
tington, S  B.  &  Ad.  645 ;  and  it  has  been  thought  that  damage  must  be  alwaja 
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ooDddered  too  ftmott  when  it  proceeds  from  the  illegal  act  of  a  tliird  person, 
for  that  the  Ian  will  not  esteem  it  natural  that  an  illegal  act  shootd  be  induced 
by  any  consideratiOD.  Thna,  if  A.  falsely  assert  that  B.  baa  spoken  in  dis- 
paragement of  C,  in  consequence  of  which  C.  ceased  to  befriend  and  invite  B., 
an  action  would  be  maiatainable ;  see  Uoore  v.  Ueagber,  1  Tannt.  39 ;  bnt  if 
C.  were  in  conseqnence  tobeat  B.,noaction  could  he  maintaiued  by  him  against 
A.,  on  accoont  of  the  damage  sustained  from  the  beating.  Bo  in  Vicars  t. 
"Wilcoi,  8  East,  1,  where  the  defendant  accused  the  plaintiff  of  unlawftilly  cnt- 
ting  his  (the  defendant's)  cord,  in  consequence  of  which  J.  0.  dieidissed  ploin- 
tiif  from  his  service  before  the  expiration  of  his  year,  Lord  Ellenborongh  said, 
"that  the  special  damage  must  be  the  legal  and  natural  consequence  of  the 
words  spcdien  ;  end  here  it  was  an  iilegal  consequence,  a  mere  wrongful  act  of 
the  master,  for  which  the  defendant  was  no  more  answerable,  tbiin  if,  in  conse- 
quence of  the  words,  other  persons  bad  seized  the  plaintiff  and  thrown  him  into 
ft  hoTsepond  for  his  sopposed  transgression."  See  Moms  t.  Langdale,  2  B.  ft 
P.  284;  Knight  t.  Gibbs,  1  Ad.  £  Ell.  43;  Ashley  t.  Harrison,  1  Eep.  48; 
Ward  T.  Weeks,  4  U.  A  P.  796.  This  doctrine,  however,  has  been  questioned  ; 
Bee  Green  T.  Button,  2  C.  M.  ft  R.  707 ;  [Kendillon  v.  Maltby,  1  Car.  ft  M. 
402,  Lord  Denman,  CJ.,]  and  1  Stark,  on  Libel,  205,  and  the  notes  toVtckars 
T.  Wilcox,  post,  vol.  ii. 

[Bnt  where  nothing  bnt  mischief  or  injuiy  can  be  expected  to  happen  from 
the  act  of  a  party,  and  where  the  ect  is  one  performed  in  virtne  of  a  quasi 
public  ditty,  and  is  not  in  virtue  of  a  contract  solely,  the  injury  is  not  too  remote 
because  separated  from  the  unlawful  act  by  intervening  persons  or  events.  Thus 
in  the  case  of  Thomas  v.  Winchester,  2  Selden,  406,  where  the  agent  of  a 
wholeeate  apothecary  carelessly  labelled  and  sold  "Belladonna,"  which  is  a 
deadly  poison,  as  "  Dandelion,"  an  innocent  medicine ;  and  the  medicine,  after 
passing  tiirongh  two  retail  dmggiste,  one  in  town  and  the  other  in  the  country, 
was  finally  taken  by  a  patient,  to  her  great  suffering  and  injuty  ;  it  was  held 
that  the  original  apothecary  was  liable  for  all  the  injury  it  did  to  the  person 
whom  it  thus  finally  reached.  If  in  labelling  a  poisonous  drug,  said  the  coort, 
DO  injury  had  been  done  but  what  the  defendant  owed  to  his  vendee  in  virtue  of 
his  wnfriw<o/taZ«,  the  action  could  not  stand;  but  here  the  defendant  had  aduty 
arising  out  of  the  nature  of  his  business,  and  the  danger  incident  to  its  miamanage- 
ment.  His  negligence  was  not  likely  to  fail  on  his  vendee,  who  was  a  dealer,  but 
more  likely  to  be  visited  on  a  remoter  person.  Nothing  bnt  mischief  like  that 
which  actually  happened,  conld  have  been  expected  ftom  sending  the  poison 
fitlsely  labelled  into  the  market.  The  duty  of  caution  did  not  arise  ont  of  the 
defendant's  contract  with  Aspinwall.  His  wrong  was  in  putting  the  poison  mis- 
labelled into  the  hands  of  a  dealer  as  an  article  of  merchandise,  to  be  sold  and 
used  as  an  extract  ofdandelion;  a  case  like  thatof  the  owner  of  a  horse  and  cart, 
who  leaves  them  unattended  in  the  street,  and  who  (Lynch  v.  Nordin,  1  Ad.  ft 
£Uis,  N.  S, ;  Illidge  v.  Goodwin,  5  Car.  &  Payne,  190)  is  liable  for  any  damage 
which  reenlts  from  his  negligence.  The  contract  of  sale  in  this  case,  it  was 
said,  was  part  of  the  means  by  which  the  injnry  was  effected,  and  the  injury 
aed  remedy  would  have  been  the  same  had  there  been  a  gift  oF  it.] 

The  decision  in  this  particular  case  of  Ashby  v.  White,  occasioned  one  of 
the  moet  furions  controversies  between  the  Houses  of  Lords  and  Commons,  of 
which  there  is  any  example  in  English  history.  A  full  account,  setting  forth 
at  lai^  the  parliamentary  documents  respecting  it,  will  be  found  in  the  notes 
to  Hr.  Gale's  excellent  edition  of  Lord  Raymond,  pp.  597  to  606.  It  arose 
from  an  idea  entertained  by  the  Commons  that  the  attempt  to  bring  a  case  in- 
volving the  right  to  the  dective  franchise  before  a  court  of  law,  was  •  high 
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breach  ofthepriTileges  of  tlieir  House  T  and  they  proceeded  ho  far  as  to  order 
that  Mr.  Mead  (Asbbf'a  attorney),  and  the  plaintiffs  in  several  similar  actions, 
ahonld  be  taken  into  custody.  Faty,  one  of  these  plaintiffs,  saed  out  a  habeas 
corpns  to  the  keeper  of  Newgate,  who  returned  the  Speaker's  warrant  of  com- 
mitment. On  argument  upon  this  retnm,  Fowell,  Powys,  and  Oould,  J.  J., 
held,  against  the  opinion  of  Lord  Chief  Justice  Holt,  that  they  had  no  authority 
to  discharge  the  prisoner.  On  this  decision,  Faty  proposed  to  bring  a  writ  of 
error,  for  which  he  appUed,  and  the  judges  being  sninmoned  to  dellTer  their 
opinion  whether  a  writ  of  error  was  a  writ  of  right  or  of  grace,  ten  of  them 
were  of  opinion  that  it  was  of  right,  except  in  treason  and  felony.  The  parlia- 
ment was,  howerer,  prorogned  before  the  writs  were  issued,  bnt  not  befors 
the  House  of  Commons,  who  appear  to  hare  been  actuated  by  great  indigna- 
tion, bad  committed  Mr.  Gxaar,  the  cnrsitor,  for  neglecting  to  inform  them  what 
writs  of  error  were  applied  for,  and  bad  also  directed  the  Sergeant-4t-arms  to 
take  into  custody  Mr,  Montagu,  Mr.  Letcbmere,  Mr.  Denton,  and  Mr.  Page, 
who  had  been  connsel  for  the  prisoners,  on  the  return  of  the  habeas  corpus. 
Mr.  Montagu  and  Mr,  Denton  were  accordingly  apprehended,  and  the  Ser- 
geant-at-arms  informed  the  Hoose  "that  he  had  also  like  to  have  taken  Mr. 
Nicholas  Letchmere,  but  that  he  had  got  oat  of  his  chambers  in  the  Temple, 
two  pair  of  stairs  high,  at  the  back  window,  by  the  'help  of  his  sheets 
and  a  rope."  This  gentleman  was  afterwards  Attorney  General.  "Writs  ^  ' 
of  habeas  corpus  were  served  on  the  Sergeant-at-arms  on  behalf  of  Mr.  Mon- 
tagu and  Mr.  Denton,  bnt  the  Bonse  forbid  him  to  make  any  retnrn  thereto. 
At  last,  after  two  conferences  between  the  Honses,  which  served  only  to 
widen  the  breach,  the  Queen  put  an  end  to  the  dispat«  by  proroguing  parlia- 

In  the  couree  of  these  discnssions  the  Lords  appointed  a  committee  for  the 
purpose  of  preparing  an  argument  in  the  shape  of  a  report  upon  the  proceed- 
ings in  the  case  of  Aahby  v.  White.  This  ailment  was  principally  drawn  up 
by  the  Lord  Chief  Justice,  and  contains  a  masterly  disquisition  upon  all  the 
subjects  connected  with  the  case.  It  is  printed  entire  in  the  note  by  Mr.  Gale 
above  referred  to,  and  consists  of  three  parts ;  Jirst,  it  is  argued  that  the  plain- 
tiCT  had  a  right  to  vote ;  tecojuilt/,  that  if  so,  he  must,  as  a  necessary  conse- 
quence, as  an  inseparable  incident  to  his  right,  have  a  rtmedy  to  assert  and 
maintain  it ;  Ihirdly,  that  his  proper  remedy  was  that  which  he  had  pnisned, 
viz.,  by  action. 

[For  some  particulars  of  a  recent  memorable  conflict  between  the  House  of 
Commons  and  the  Court  of  Queen's  Bench,  which  cannot  be  stated  within  the 
limits  of  a  note,  see  Stockdaie  v.  Hansard,  7  C.  &  P.  731 ;  9  Ad.  A  EL  1 ;  11 
Ad.  k  El.  253.  The  case  of  the  Sheriff  of  Middlesex,  11  Ad.  A  El.  273.  The 
statute  of  3  &  4  Tict.  c.  9  ;  Stockdaie  t.  Hansard,  U  Ad.  k  El.  297 ;  Howard 
v.  Gosset,  1  Car.  £  K.  3B0 ;  Howard  v.  Gossett,  10  Q.  B.  359 ;  Oossett  v.  How. 
tkrd,  10  Q.  B.  411 :  and  May's  Law  of  Parliament,  12!i. 


Case  is  muntainable  whenever  the  plaintiff's  right  has  been  tDJared, 
(more  accnrately,  where  the  exercise  or  enjoyment  of  his  right  has  been, 
hindered,)  by  the  sot  of  another,  and  that  act  was  not  necessary  to  the 
defendant's  fnll  enjoyment  of  hia  own  rights,  or  the  legal  pursuit  of  them. 

The  prindple,  that  where  the  injury  is  general,  or  commoD  to  many,  no 
aotioB  HeSf  seems,  vhen  properly  understood,  not  to  form  an  exception;  as, 
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in  caee  of  &  nuisaiice  in  a  bighway;  ibe  individual  here  has  DotaD  intereit 
or  Tented  right;  the  easement  is  legallj  in  the  king,  or  the  public  general Ij, 
•nd  these  are  the  parties  to  sue,  which  is  bj  indictment;  but  if  an;  indi- 
Tidnal's  right  of  penton  or  property  are  injured,  directlj  or  consequentially, 
bj  reason  of  the  nuisance,  an  action  lies  for  him.  See  PrcprietorH  of  Quincj 
Canal  v.  Newoomb,  7  Metcalf,  277,  283.  Thus  it  was  decided  id  Hughes 
T.  Hetser,  1  Binney,  46S,  that  where  one  dams  a  river  that  is  a  public  higb- 
way,  and  the  plniulifT  coming  down  with  rafts,  is  prevented  by  the  dam  from 
descending  the  river,  the  interruption  is  actionable,  for  it  ia  a  consequential 
injury  to  hia  interests  or  rights  of  property.  See  Pittsburgh  t.  Scott,  1 
Barr,  309,  319,  and  Hart  v.  Evans,  8  id.  14,  21.  It  would  seem  that  the 
legal  notion  of  an  injury,  general,  and  common  to  many,  such  as  is  not 
actionable,  is  that  tbo  thing  injured  or  interrupted  is  a  privilege  open  gen. 
erally,  or  to  many,  and  not  a  particular  vested  right.  In  Owen  t.  Henman, 
1  Watts  &  Sergeant,  548,  an  action  was  brought  for  disturbing  the  plaintiff 
In  tho  enjoyment  and  exercise  of  public  worship,  by  making  loud  noises, 
reading,  talking,  ko.,  and  it  was  decided  that  the  action  was  not  maintain- 
able, for  hero  was  no  right  of  the  plaintiff's  of  person  or  property  injured, 
and  the  injury  was  of  a  spiritual  and  not  temporal  nature,  and  besides,  was 
general  or  common  to  everybody.  See  also  First  Baptist  Church,  &c.  t. 
The  U.  i;  S.  R.  R.  Co.  6  Barbour's  S.  Ct.  313;  and  5  id.  80. 

The  proprietors  of  lands  adjoining  streams,  have  a  right  to  use  reasonably 
the  water,  subject  to  a  similar  right  in  other  riparian  owners ;  and  there- 
fore, if  one  by  erecting  a  mill,  and  using  reasonably  the  water,  leave  less 
for  one  below  bim,  thoagh  the  latter  bo  a  prior  occupant,  this  is  not  action- 
able, for  no  right  of  tbe  plaintiff  is  invaded,  and  the  act  is  necessary  to  the 
defendant's  enjoyment  of  his  own  rights;  Palmer  and  others  v.  Mulligan 
and  others,  3  Caines,  307 ;  Piatt  v.  Johnson  &  Root,  16  Johnson,  218  ; 
Weston  y.  Alden,  8  Massachusetts,  136;  Beissell  t.  Shell,  4  Dallas,  211. 
See  Cary  v.  Daniels,  8  Metcalf,  467,  and  Pitts  &  Others  t.  Lancaster  Mills, 
13  id.  156,  158;  Hartiull  v.  Sill,  12  Penna.  State,  248.  The  reasonable, 
ness  of  the  detention  of  the  water  by  tbe  upper  owner,  depends  on  the 
circumstances,  and  is  to  he  judged  of  by  the  jury ;  Hetrick  t.  Deachler,  6 
Barr,  3-2  ;  Hartwll  v.  Sill,  12  Penna.  State,  248 ;  Miller  t.  Miller,  9  id. 
70;  and  if  the  diminution  be  material;  as  perhaps  if  the  stream  being 
small  be  absorbed  for  irrigation,  or  being  larger  ho  divert  it  entirely;  it  is 
lield  in  Pennsylvania  that  the  upper  proprietor  is  liable  to  the  one  below ; 
Miller  T.  Miller,  ti  id.  74,  a  case  which  from  want  of  a  statement  is  not 
very  intelligible  as  to  the  facts.  So  in  those  rivers  where  the  right  of  fish, 
iag  is  public,  tbe  erection  of  a  dam,  which  prevents  the  fish  from  coming 
up,  ia  not  actionable  by  a  private  proprietor  of  tbe  adjoining  soil,  for  «he 
bad  no  property  either  in  the  fish  or  the  riTer.  See  Shrunk  t.  Tbe  Presi- 
dent, &c.,  of  the  Schuylkill  Navigation  Company,  14  Sergeant  and  Rawle, 
71,  84.  But  if  one,  hy  erecting  a  dam,  overflows  bis  neighbour's  land,  he 
injures  a  particnlar  vested  right  of  that  person,  and  does  what  is  not  ncces- 
saiy  to  the  enjoyment  of  his  own  limited  and  specific  ngbt;  and  however 
small  the  damage,  it  is  actionable;  Alexander  and  another  v.  Kerr,  2  Bawle, 
83;  and  see  Sackridor  v.  Beern,  10  Johnson,  24,  and  Mcrritt  v.  Parker, 
Coie,  4C0  :  nay,  as  the  injury  is  to  a  right,  which  is  property,  and  there  is, 
necessarily,  legal  damugo,  the  plaintiff  may  recover  judgment,  though  no 
Vol.  I.— 24 
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spedal  damage  at  all  be  shown;  Paatorins  t.  FUher,  1  R&irle,  27;  Alex- 
ander 7.  Eerr,  2  Bawle,  83  ;  Bipka  t.  Sergeant,  7  Watts  &  Sergeant,  11  ; 
Woodman  et  al.  t.  Tufls  et  al.,  9  New  Hampshire,  88;  Plamleigh  v. 
Dawson,  1  Oilman,  &44,  551.  So,  an  action  on  the  com  lies  for  one  who 
liafl  a  right  of  way  against  an  intruder,  without  evidence  of  actual  damage ; 
Williams  r.  Ealing,  4  Barr,  488.  The  maxim  de  mtntmu  titm  curat  lex, 
is  never  applied  to  the  positive  and  wrongful  invRBion  of  another's  property ; 
The  Seneca  Bead  Company  v.  The  Auburn,  &o.  Bail  Boad  Company,  8 
HiU,  171, 175.    See  Embiey  v.  Owen,  6  Exchequer,  862,  372,  Id.  281. 

To  corrupt  and  poison  a  stream  by  a  tauncry,  is  actionable  by  those 
whose  right  to  the  use  of  the  stream  is  injured ;  Howell  and  others  v. 
M'Goy,  S  Rawle,  256 ;  and  it  is  said  in  this  case,  that  the  plaintiff's  right 
of  action  is  gone,  if  there  have  been  an  appropriation  for  twenty  years,  or 
a  contract ;  and  it  is  held  in  M'Kellip  v.  M'Shenny,  4  Watts,  817,  tLat 
if  there  has  been  a  valid  contract,  or  a  parol  license  by  the  same,  or  a 
former  owner,  which  has  been  acted  on,  so  that  the  revocation  of  it  woold 
be  a  fraud,  it  confers  a  right. 

With  regard  to  all  these  rights  in  streams,  though  prior  occupancy  gives 
no  right  at  all,  yet  it  seems  to  be  settled,  that  unintermpted,  exclusive 
occupancy,  under  claim  of  right  for  twenty  or  twenty-one  years,  amounts 
to  a  binding  presumption  of  a  right;  Ingraham  v.  Hutchinson,  2  Conueo- 
tiout,  684 ;  Bullen  v.  Runnels,  3  New  Hampshire,  255;  Tyler  and  others 
T.  Wilkinson  and  others,  i  Mason,  397 ;  Cowell  v.  Thayer,  6  Metoalf,  258, 
256 ;  Wood  v.  Kelley,  80  Maine,  47,  67 ;  Strickler  and  another  v.  Todd, 
10  Sergeant  &  Bawle,  63 ;  Hog  v.  Sterrett,  2  Watts,  827,  where  the  cases 
are  collected ;  but  see  Cooper  and  another,  t.  Smith,  9  Sergeant  &  B&wle, 
26.  In  Parker  k  Edgarton  v.  Foote,  19  Wendell,  309,  the  natnre  of  the 
presumption  in  these  cases  of '  isoorporeal  interests  is  very  ably  explained 
by  Bbonboh,  J. ;  and  as  to  the  natnre  of  the  occupancy,  he  says,  "  To 
authorise  the  presumption,  the  enjoyment  of  the  easement  must  not  only 
be  unintemipted  for  the  period  of  twenty  years,  but  it  must  be  adverse, 
not  by  leave  or  fovor,  but  under  a  chum  or  assertion  of  right;  and  it 
must  be  with  the  knowledge  and  aoquieecenoe  of  the  owner."  See  also, 
Esling  V.  Williams,  10  Barr,  126,  128. 

That  there  may  be  a  right  to  have  lights  opening  on  another's  ground, 
is  decided  in  Story  v.  Odin,  12  MaBsachnsetts,  157.  That  this  exclusive 
right,  invading  the  property  of  another,  may  be  acquired  by  uninterrupted 
user  for  a  sufficiently  long  period,  was  sud  by  Duncan,  J.,  in  Strickler 
and  aaothei  v,  Todd;  but  strong  doubts  were  opened  upon  this  subject  by 
OoULD,  J.,  in  Ingraham  v.  Hutchinson ;  and  Booerh,  J.,  in  Hoy  v.  Ster- 
rett ;  and  in  Parker  and  Edgarton  v.  Foote,  19  Wendell,  S09,  it  was  decided 
by  a  majority  of  the  Supreme  Court  of  New  York,  that  tba  English  doc- 
trine of  a  right  to  lights  overlooking  another's  ground,  acquired  by  long 
nser,  upon  a  presumption  of  a  grant  or  otherwise,  is  inapplicable  to  this 
country,  and  does  not  exist  in  our  law.  See  Atkins  v.  Chilson  and  otbetv, 
7  Metoalf,  898. 

H.  B.  W. 
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[EEFOBTED,  8ALEELD,  2T(a).] 

A  ni>mlM  te  •iuwr'  fcr  th<  dib^  datkolt,  or  mlKarriani  of  ■boUiM'.  (br  Tfalsh  that  ollwr  miulnii 
Umblfl,  mut  tialiiinllliiclilMtUl>  tb*  BUtule  of  Fniuli.    Oontn,whan  U»otlHidiwi  not  musln 

Deci<akatioit.  Tbftt  in  oonaidention,  the  plaintiff  would  deliver  his 
gelding  to  A.,  the  defendant  promised  that  A.  should  re-delirer  him  safe, 
and  eTidence  was,  that  the  defeodant  undertook  that  A.  should  re-deliver 
him  Eafe;  and  this  waa  held  a  collateral  andertaking for  another;  for,  where 
the  nndertaker  comes  in  aid  only  to  procure  a  credit  to  the  party,  in  that 
case  there  is  a  remedy  agunst  both,  and  both  an  answerable  according  to 
their  distinct  CDgagements ;  but,  where  the  whole  credit  is  given  to  the 
undertaker,  so  that  the  other  party  is  but  as  his  servant,  and  there  ij  no 
rtmedff  agavitt  him,  this  is  not  a  collateral  undertaking.  Bat  it  is  other' 
wise  in  the  prinoipal  case,  for  the  plaintiff  may  maintain  detinue  upon  the 
bailment  against  the  original  hirer,  as  well  as  an  attumpnt  upon  the  pro- 
mise against  this  defendant. 

Et  per  evr.  If  two  come  to  a  8hop,(f }  and  one  buys,  and  the  other,  to 
gain  him  credit,  promises  the  seller,  1/  he  does  not  pay  you,  I  willf.tbia 
is  a  collateral  undeTtaking,  and  void  without  writing  by  the  Statute  of 
Frauds.  But  if  he  says.  Lei  him  have  the  goodi,  1  leili  be  your  paymaster, 
or  I  will  tee  you  paid,(l'^  this  is  an  undertaking  as  for  himself,  and  he 
ahall  be  intended  to  be  the  very  buyer,  and  the  other  to  act  bnt  as  his 
servant. 


The  yburf A  section  of  the  StaAife  (j^fVauii*  enacts,  that  "No  action  shall  be 
broaght  whereby  to  charge  any  executor  or  adminiBtrator  npon  any  special  pro- 
mise *to  answer  damages  out  of  his  own  estate;  or  to  charge  the  de-  r*igc-i 
Ibndant  npon  any  special  promise  to  answer  for  the  debt,  default,  or 

(a)  Mod.  Casea,  248.  S.  C.  by  name  of  Boor  Eamire  t.  DarnclL 
(f )  In  snob  a  case  the  quMtlon  to  which  of  the  two  wns  credit  giren,  is  geucTBll^ 
left  to  the  determination  of  the  jury,  who,  in  deciding  it,  mnat  C^e  into  tbeir  con- 
■ideratioD  &U  the  circumstanaeB  of  the  case.  Eeate  v.  Temple,  1  B.  &  P.  158 ; 
Darnell  v.  Trott,  1  C.  &  P.  82  ;  Storr  v.  Scott,  6  C.  &  P.  241.  If,  on  production  of 
the  plaintiff's  books,  it  appear  tbe  defendant  was  not  originally  debited  there,  that 
is  strong  evidenee  that  he  ia  bat  a  surety,  but  it  is  not  conolusiTe.  Keate  v.  Temple, 
Croft  V.  Smalwood,  1  Eap.  121.  [As  to  the  employment  of  an  attorney  by  a  peraon 
rei^y  intereited  in  tbe  event  of  a  suit,  though  not  a  party  to  the  record,  see  Bowes 
V.  Martin,  1  Eap.  162,  !<oel  v.  Hart,  3  C.  &  P.  2S0.^ 

(X)  [This  form  of  words  can  make  no  difference  if  the  undertaking  be  really  ool- 
lateiiil,  for  in  Hataon  v.  Wharam,  2  T.  R.  60,  where  tbe  words  were  "  If  yon  do  not 
■mow  luni  yea  know  me,  and  /  will  ta  you  paid,"  tbe  statate  was  oonsideTed  to 
apply.] 
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miacarriage  of  another  persoo ;  or  to  charge  any  person  upon  any  agreement 
made  in  consideration  of  marriage  ;  or  apooan^contract,  or  sale  of  lands,  tene- 
ments, or  hereditamentB,  or  so;  interest  in  or  concerning  them  ;  or  npoD  any 
agreemeot  that  is  not  to  be  performed  within  the  space  of  one  jeac  from  the 
making  thereof;  nnleas  the  agreement  upon  which  sach  action  shall  bebroaght, 
or  some  memorandam  or  note  thereof,  shall  be  in  writmg,  and  signed  b;  the 
party  to  bo  charged  therevrith,  or  some  other  person  therotinto  b;  him  Uvfnily 
anthoriaed," 

The  present  case  turned,  as  we  have  just  seen,  on  the  meaning  of  the  words 
"  Dpon  aa;  special  promise  to  answer  for  the  debt,  debalt,  or  miscarriage  of 
another  person ;  and  the  distinction  here  taken  has  ever  since  been  held  the  trae 
one.  and  iaclearly  explained,  and  alltlie  subsequent  cases  discussed,  in  the  notes 
to  Forth  V.  Stanton,  1  Wms.  Sannders,  211,  to  which  the  reader  is  referred  ; 
and  whore  the  following  rule,  which  is  in  sabstaDce  the  very  same  with  that  in 
Birkmjr  r.  Darnell,  is  laid  down  for  the  purpose  of  distinguishing  between  the 
cases  which  do  and  those  which  do  not  fall  within  the  statute.  "The  qnestioD 
is,  WhaC  M  llie  promise  f — is  it  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another, /or  lehich  Ihat  other  remamt  liable  t — not  what  the  cojui'derd- 
lion  for  that  promise  is ;  for  it  is  plain  that  the  natnre  of  .the  consideration 
cannot  eOect  the  terms  of  the  promise  itself,  unless  as  in  the  case  of  Goodman 
V.  Chase,  1  B.  &  A.  29T,  it  be  an  extinguish ment  of  the  liability  of  the  original 
party."  In  that  case  the  defendant  in  consideration  that  the  plaintiff  wonld 
discharge  A,  B,,  whom  he  had  taken  under  a  capiat  ad  taiitfacieoAurn,  pro- 
mised to  pay  A.  B.'s  debt.  It  was  held  unnecessary  that  the  promise  shonld  be 
ID  writing,  for  the  defcndaut's  liability  on  his  promise  could  not  begin  till  the 
plaintiff  had  discharged  A.  B.  oat  of  cnstody,  since  that  discharge  was  made  a 
condition  precedent ;  but  the  moment  A.  B.  was  diachai^ed,  Am  liability  was 
at  an  end,  so  that  the  defendant  was  never  liable  for  a  debt  of  A.  B. :  the 
debt  had  ceased  to  be  due  from  A.  B.  before  the  defendant  became  liable  to 
pay  it.  [The  same  point  occnrred  in  Butcher  v.  Stewart,  11  M.  &  W.  65Tj. 
See  also  in  Bird  v.  Gammoo,  3  Bing.  N.  C.  889,  the  defendant,  in  consideration 
that  plaintiff  woold  mth  Lloyd's  other  creditors  give  up  their  claims  against 
I  Lloyd,  and  that  Lloyd's  farm  'should  be  assigned  to  the  defendant, 
undertook  to  pay  the  plaintiff,  this  was  held  not  to  be  a  promise  to  pay 
the  debt  of  a  third, party,  for  Lloyd  ceased  to  be  liable.  (See  Good  v.  Cheese- 
mao,  2  B.  &  Ad.  326,  and  the  notes  to  Cnmber  v.  Wane,  post.)  But  where 
A.  as  attorney  for  B.  sued  C.  and  it  was  agreed  that  the  snit  should  be  pnt  an 
•»nd  to,  and  that  G.  should  pay  A.  the  costs  due  by  B.,  this  was  held  within 
the  statute,  Tomliuaon  Crewell,  1  A.  &  E.  453,  where  the  rale  v.  Gell.  6  A.  & 
E.  564,  [Accord,  Green  v.  above  cited  was  approved  of  by  the  Coart,  and 
Thomas  v.  Cook,  8  B.  &  C.  728,  where  it  had  been  generally  stated  promises 
to  indemnify  were  not  within  the  statute,  reflected  upon.  In  Eastwood  v. 
Kenyon,  11  A.  k  E.  446,  the  Court  of  Qaeen's  Bench  held  that  the  promise 
would  not  require  a  writing  if  made  to  the  debtor  himself,  and  they  expressed 
an  opinion  that  the  statute  applies  only  to  promises  made  to  the  pereon  to 
whom  another  is  answerable.  Tbis  view,  which  would  limit  the  generality  of 
the  rale  laid  down  by  Sergeant  Williams,  and  seems  not  altogether  reconcile- 
able  with  the  doctrine  in  Green  v.  Cresawell,  supra,  has  been  recognised  and 
acted  upon  by  the  Court  of  Exchequer,  in  Hargreaves  v.  Parsons,  13  H.  &.  W. 
561,  where  it  is  laid  down,  that  "  the  statute  applies  only  to  promises  made  to 
the  persons  to  whom  another  is  already,  or  is  to  become,  answerable.  It  must 
be  a  promise  to  be  answerable  for  a  debt  of,  or  a  default  in  some  daty  by,  that 
other  person  tiviirda  ihs promiiee,"\ 
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When  it  IB  settled  that  the  promise  is  one  to  answer  for  the  deh>,  default,  or 
atiteartiage  ofanotktr,  within  the  meaning  of  tho  Btatate  ;  or,  to  use  Lord  HoH's 
expression  in  tbe  text,  tliat  it  is  &  eotlaierat,  not  an  original  promise ;  tbe  next 
question  that  occnrs  is  :  what  must,  in  order  to  satisfy  the  act.  appear  in  the 
writing  thereby  required  !  Now,  the  act,  in  terniB,  requires  that  the  agreement, 
or  tonic  ntemtrrandum  or  note  thereof,  shall  be  in  writing ;  and  it  is  held  that  the 
word  Offrtemejit  comprehends  both  a  consideration  caiapromiae;  mdthat  both 
these  must,  therefore,  appear  in  the  writing.  This  was  determined  id  the  cele- 
brated case  of  WaiD  v.  Werlters,  b  East.  10,  in  which  an  action  of  tutumpail 
was  brought  on  the  following  gnaraotee : — 
"  Mturt.  Wain  &  Co. 

"  Item  engage  to  pay  you  hy  half-patt  fovr  this  day,  fiffy-six  pounds  and 
expeiua  on  biU,  that  amount  on  SaU.  "John  Warilen. 

■'2,  ComhiU,  AprilW,  1803. 

The  Court  of  King's  Bench  held  that  this  was  not  sufficient,  inasmuch  as  it 
did  not  state  the  consideration  for  Warlter's  promise.  "  The  words  of  the 
etstnte,"  said  Mr.  J.  Grose,  "are,  that  no  action  shall  be  brought,  whereby  to 
chai^  the  defendant  on  aoy  special  promise  to  answer  for  tbe  debt,  &c.,  of 
another  peimni,  &c.,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memoraadam  or  note  thereof,  shall  be  in  writing,  kn.  What 
is  required  to  be  in  writing,  therefore,  is  the  o^annenf ,  not  the  promise  as  men- 
tioned in  the  first  clanse,  or  some  note  or  memorandnm  of  the  agreement.  Now 
the  offreanmi  is,  that  which  is  to  show  what  each  parly  is  to  do  or  perform,  and 
by  which  both  partita  are  to  be  bound,  and  this  is  required  to  be  in  writing.  If 
it  were  only  necessaiy  to  show  what  one  of  them  was  to  do,  it  would  be  sufficient 
to  state  the  promise  made  by  the  defendant  who  was  to  be  charged  with  it. 
Sot  if  we  were  to  adopt  this  construction,  it  would  be  the  means  of  letting  ia 
those  very  frauds  and  perjuries  which  it  was  the  object  of  the  stotnte  to 
'prevent,  fw,  without  the  parol  evidence,  the  defendant  cannot  be  raiggi 
charged  upon  the  written  contract,  for  want  of  a  consideration  in  law  to 
support  it  The  effect  of  the  parol  evidence  then  is  to  make  him  liable :  and 
thus  he  would  be  charged  with  the  debt  of  another  by  parol  testimony,  when 
tbe  statute  was  passed  with  the  very  intent  of  avoidiog  such  a  charge,  by 
requiring  that  the  agreemad,  by  which  most  be  understood  Ike  whole  agreement, 
shoald  be  in  writing." 

This  case  having  been  frequently  doubted,  was  at  last  confirmed  by  Saunders 
T.  Wakefield,  4  B.  £  A.  596.  The  guaranty  on  which  that  action  was  brought 
was  as  follows : — 

"  Mr.  Wakefdd  wiU  engage  to  pay  the  biU  draton  by  PUman  in  favour  of 
Stej^ien  Saanderg." 

This  instrument  being  set  out  in  tbe  replication  to  a  plea  of  the  statnte,  was 
held  upon  demurrer  to  be  insufficient  The  doctrine  of  Wain  v.  Warlters  was 
00  that  ocotssion  affirmed,  and  has  never  since  been  doubted.  See  Jenkins 
Reynolds,  3  B.  4  B.  14 ;  Morley  v.  Boothby,  3  Bing.  107 ;  Whitecombe 
Lees,  5  Bing.  34  ;  Cole  v.  Dyer,  1  0.  &  J.  461, 1  Tyrwh.  301 ;  Wood  v.  Ben- 
eon,  2  Tyrwh.  98 ;  Bnshneil  v.  Beavan,  I  Bing.  N.  C.  103;  Hawes  v.  Arm- 
rtroug.  Ibid.  761 ;  Eilis  t.  Levi,  Ibid.  767  ;  James  v.  WilliamB,  5  B.  &  Ad. 
1109;  Clancy  v.  Piggott,  2  Ad.  4  El.  473  ;  [Raikes  v.  Todd,  8  A.  &  B.  448 
gemple  t.  Pink,  1  Eich.  74 ;  Price  v.  Eiohardaon,  IS  M.  A  W.  539,  where 
the  guarantee  holden  invalid  was — 

•'  1843,  Aim  28.— ifr.  Price,  IviiO  iee  you  paid  for  £5  or  £10  worth  of  leather, 
on  (As  6U  of  Deetmher,for  Thomaa  Lewi*,  thoemaker. 

"  Boberi  Riciardeon."] 

f  L-.,.„i,.,-^  ,,V.it.)OJ^U 
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But  it  Is  Bnfficient  if  the  consideratioii  c&q  be  gatliered  by  &  hir  intendnieiit 
from  the  whole  tenor  of  the  writing,  not  b  mere  atnjeclure,  however  ptansible, 
would  be  sufficient  to  Batisfytbe  Btatata,  bnt  there  moat  be  a  well-groanded 
inference  to  be  neceHB&ril;  collected  from  the  terms  of  the  memonudom. 
[*1  <IA  1  *^^  ^^  jndgmenta  of  Tindal,  C.  J.,  in  Hawea  v.  Armstrong,  and  of 
I  lo^aj  Patterson,  J.,  in  Jamas  v.  WilliaiOB,  5  B.  &  Ad.  1109 ;  Bentham  t. 
Cooper,  5  M.  &  W.  628;  Jarvig  v.  WilkinB,  7  M.  4  W.  410.]  And  it  is 
obserrable,  that  when  an  agreement  is  in  its  nature  protpeeHve,  such  an  infer- 
ence  ia  much  more  easilj  arrived  at  than  when  it  is  in  its  nature  retroBpectiTe. 
For  instance,  in  Stapp  t.  Lill,  1  Camp.  242,  9  East.  316,  the  following  guamnt; 
was  held,  first  by  Lord  Kllenborongh  at  nin  priw,  and  afterwards  by  the  Court 
of  King's  Bench,  in  &ane,  to  be  sofflcient ; 

"  Iguarantee  Iht  payment  of  any  goods  which  M:  John  Siapp  tiaU  ddieer  to 
Mr.  NichoUa,  of  Briddane. 

"JiAnLUL" 

It  was  thought  Bufficientl;  to  appear  from  the  instrument  that  the  promisd 
of  Lill,  the  defendant,  was  intended  to  operate  as  an  indncement  to  Stapp,  the 
plaintiff,  to  deliver  goods  to  Nicholls ;  and  if  so,  the  delivery  of  them  to  Nicholls, 
at  the  defendant's  request,  woald,  of  course,  be  a  good  consideration  for  the 
defendant's  undertaking  to  guarantee.  See  Newbury  v.  Armstrong,  6  Bing. 
201 ;  Rnssell  v.  Moseiey,  3  B.  &  B.  211 ;  Morris  v.  Stacey,  Holt,  N.  P.  O. 
153  ;  Ryde  v.  Curtis,  S  D.  &  B.  62  ;  Ex  parte  Oardom,  15  Yes.  267 ;  Oombe 
V.  Woolf,  B  Bing.  157.  [Kenneway  v,  Treleavan,  5  M.  4  W.  Exp.  Littlo 
John,  3  M.  D.  &  D.  182 ;  Johnstone  v.  Nicholls,  1  C.  B.  261 ;  Chapman  v. 
Sntton,  2  0.  B.  634 ;  Emmett  v.  Kearns,  5  N.  C.  699 ;  I>otchman  t.  Tooth,  6 
N.  0.  677,  where'  the  guaranty  waB  "in  considoraljon  of  2».  6ii.  paid  me," 
without  saying  by  whom,  and  held  good.] 

Id  Shortrede  v.  Cheek,  1  Ad.  ft  E.  59,  where  a  guaranty  was  expressed  to 
be^in  consideration  that  the  plaintiff  "  would  withdraw  iht  promissory  note," 
the  Oonrt  of  King's  Bonch  held  that  it  was  sufficiently  certain,  and  that  parol 
evidence  was  admissible  to  show  what  promisBOiy  note  iraa  meant.  [And,  aa 
in  the  case  of  a  will  or  otlier  written  instrument,  parol  evidence  is  admissible, 
not  to  alter  or  vaiy  the  meaning  or  coustruction  of  a  guaranty,  but  to  interpret 
and  explain  it ;  not  to  import  a  conaideration  which  does  not  appear  npon  the 
guaranty,  either  expressly  or  by  necessary  inference ;  nor  to  ma^e  that  appear 
to  be  a  consideration  which  upon  the  face  of  the  guaranty  appears  not  to  be 
so ;  nor,  in  a  case  of  patent  ambiguity,  when  the  language  of  the  instniment 
renders  it  nncertain  as  to  which  of  two  or  more  matters,  severally  mentioned 
therein,  was  tht  consideration  upon  idiich  it  was  given,  te  show  by  parol  which 
was  in  fact  the  consideration ;  bnt,  either  (as  in  Shortrede  v.  Cheek,)  to  fix 
the  particnlar  subject-matter  to  which  the  gaaranty  relates,  or  even  to  Bhow, 
by  reference  to  time  or  other  circamstances,  that  matter  indicated  by  the 
1*13661  E^'^'^^J'  ^^^  which,  as  described  therein,  may  be  a  goodr'aod  does 
not  appear  to  be  a  bad,  v,  by  reason  of  such  circumstances,  in  fact  ^ 
good  consideration.  Thus,  in  Haigh  v.  Brooks,  10  A.  k  E.  309,  parol  evidence 
was  holden  admissible  to  show  that  in  a  guaranty  worded — 

"  In  eowtideration  of  your  being  in  advawx  to  L.,  in  Iht  sum  qf  £10,000  for 
t\epurehattofeotlon,  I  do  hereby  give  you  my  guaranty  for  AatanunaU  on  thtir 
beAof/*"— future  advances  were  referred  to,  and  so  that  it  was  valid.  And,  in 
Goldsbede  v.  Swan,  1  Exch.  154,  a  guaranty  as  follows : — 

"/n  eonsideraiion  of  your  having  this  day  advanced  to  our  client,  Mr.  S.  D. 
£750,  teeurtd,  &c.,  at  hereby  Jointly  and  lererally  widertalee,  dx," — was  held  to 
ba  "nifficienily  amUgtumt"  "that  is,  not  ambiguous  as  to  what  was  the  matter 
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inteiided  to  be  the  consideration,  for  that  ires  sufficiently  identi/Ud,  bat  as  fo 
wbether  that  matter,  when  its  eirewai»taneta  were  ascertaloed,  would  faroiali  a 
Bafficient  conaider&tion  in  point  of  lavi) — to  admit  of  evidence  to  siion  that  the 
adwDce  was  not  a  past  one,  but  made  Bimaltaneonsly  with  tbe  execution  of  tbe 
giunnty ;  and  a  declaration  Btating  the  promise  to  have  been  made  in  con- 
sideratioa  that  the  plaintiff  "  would"  lend,  &c^  was  sustained.  In  each  of 
thoee  cases  the  enbject-ntatter  of  the  consideration  was  identified  b;  the  writing, 
and  its  circnmatances  onl;  added  by  parol,  which  being  known,  there  was  no 
longer  any  doubt,  that  that  which  by  the  writing  appeared  to  be  the  consideia- 
tioD,  was  a  Talid  consideration  in  point  of  law.  Bat  in  Price  t.  Richardson, 
ftpru,  it  was  donbtfnl,  npon  the  face  of  the  gnarantji,  whether  the  consideration 
was  the  supply  of  tbe  leather,  or  forbearance  until  the  6th  of  December.  Parol 
evidence,  if  admitted  to  cure  the  ambiguity  in  that  case,  mast  not  merely  have 
shown  that  a  consideration  specified  was  sufficient,  but  farther,  what  the  con- 
sideration was;  which  would  have  violated  the  statute  as  explained  in  Wain 
V.  Warlters. 

No  objection  can  be  taken  to  the  adeqnacy  of  the  consideration,  provided  it 
snfBciently  appear,  accoiding  to  the  rales  above  laid  down,  what  the  coosidera- 
tiOD  is.    Id  Baikes  v.  Todd,  8  Ad.  k  EL  846,  a  guaranty  thus  :— 

"  Oct,  I9fA,  1832. — 1  undertake  to  teeure  to  you  (he  paynkmt  of  any  tmtu  yoit 
hux  adeanctd,  or  may  hertafler  adrxmce  to  J}.,  on  Aw  account  vUh  you,  eon- 
menang  lit  Nov.,  1831,  not  exuding  £2000" — was  considered  invalid  on  the 
ground  that  it  was  doabtfnl  whether  the  consideration  consisted  of  forbearance 
to  sue  for  the  past  advances,  or  partly  that  and  partly  the  making  of  further 
advances,  and  the  conrt  decided  that,  at  all  events,  it  did  not  sustain  a  decla- 
ration alleging  the  advances  to  be  the  consideration.  There  can,  however,  be 
no  doubt  that,  as  suggested  by  Parke,  B.,  in  Eennaway  v.  Treleavan,  5  M.  & 
W.  498,  the  future  advances  wonld  form  a  snfficient  constderatioQ  for  r*-.  ~,  -■ 
a  gnaraaty  of  their  own  amount,  and  also  of  the  past  advances;  and, 
SiCCOrdingly,  in  Johnstone  v.  Nicholls,  1  0.  B.  251,  and  Chapman  v.  Sutton,  2 
G.  B.  634,  guarauties  of  past  and  future  debts  given  in  consideration  of  a  con- 
tinuance  of  dealings  with  the  principal  debtor  were  sustained,] 

Provided  that  the  agreement  be  rednced  to  writing  according  to  tbe  above 
.  rules,  it  matters  not  of  how  many  different  papers  it  is  to  be  collected,  so  long 
as  they  can  be  sofficiently  connected  in  sense.  Jackson  v.  Lowe,  1  Bing.  9 ; 
Phillimore  v.  Barry,  1  Camp.  613;  Saandereon  v.  Jackson,  2  B.  &  P.  398; 
Allen  V.  Bennett,  3  Taunt.  1G9 ;  Dobell  v.  Hutchinson,  3  Ad.  &  Ell.  355.  8eo 
Johnson  v.  Dodgson,  2  Mee.  &  Welsh.  653,  [De  Bert  v,  Thomposon,  3  Beav. 
471 ;  ColdbBDi  v.  Showier,  3  C.  B.  3l2 ;  Saunders  v.  Cremer,  3  Dru.  &  War. 
87;  Oieen  v.  Cramer,  2  Oon.  A  L.  54;  Uammeisley  v.  Baron  de  Biel,  12  Gl. 
t  F.  46.J  But  this  connection  in  sense  must  appear  npon  the  documents 
themselves,  for  parol  evidence  is  not  admissible  for  the  purpose  of  connecting 
them. 

That  was  one  of  the  principal  points  decided  in  Boydell  v.  Dmmmond,  11 
East,  142,  which  arose  npon  this  section  of  the  act,  although  the  instrument 
there  sued  npon  was  not  a  guaranty.  In  that  case  the  plaintiff  proposed  to 
publish  a  magnificent  edition  of  Shakspeare,  illnstrat^d  by  seventy-two  engra- 
vings, which  were  to  come  out  in  numbers,  at  three  guDeas  per  number,  two 
of  which  were  to  be  paid  in  advance ;  each  number  was  to  contain  four  engra- 
vings ;  "  one  number  at  leatt  waa  to  be  publiahed  annuaUy,  and  the  proprietors 
were  confident  that  they  should  be  able  to  produce  two  numbers  in  the  oourte 
of  every  year."  These  proposals  were  "printed  in  a  proapeeUu,  and  lay  r*i  371 
in  the  plaintiff's  shop.    The  plaintiff  also  kept  a  kept  a  buok,  which 
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had  for  its  title  "  Skaktptare  mbteribera,  iheir  riffnaturta ;"  but  did  aot  nhr  to 
ihe  prospedui.  The  defeodant  determined  to  become  a  subscriber  to  the  work, 
eigned  his  name  in  the  book  containing  the  list  of  subscribere,  bat  afterwards 
refaeing  to  continue  to  lake  it  in,  though  he  had  received  and  paid  for  Bome 
few  numbers,  thia  action  was  bronght  against  him  to  compel  him  to  complete 
his  contract.  The  court  decided,  1st,  That  the  agreomeDt  wag  one  not  to  b« 
perfonned  within  the  space  of  a  fear  from  the  making  thereof;  that  it  was 
therefore  within  the  4th  section  of  the  Statute  of  Frauds,  and  it  was  necessary 
that  there  should  be  a  note  or  memorandum  of  it  in  writing,  signed  by  the 
defendant.  See  the  notes  to  Peter  v.  Compton,  post,  143.  2dly,  They  held 
that  though  the  proipeetas  contained  the  terras  of  the  agreement,  and  would  be 
snfficient  memcrrandum  thereof  if  it  could  be  coupled  with  the  book  in  which, 
the  defendant  signed  his  name ;  still,  as  it  contaiaed  no  reference  to  the  book, 
nor  the  book  to  it,  there  was  no  conncxiou  in  sense  between  them  which  would 
enable  the  court  to  couple  them  together  and  treat  them  as  one  document. 
And  3dly,  they  held  that  rack  connexion  could  not  be  introduced  bg  parol  evi- 
dence, biU  miut,  in  order  to  aaiisfi/  the  siatuie,  appear  upon  the  Jaee  of  the  docti- 
menla  thetmeioa.  They  also  held  that  the  part  performance  which  iiad  tak«a 
place  made  no  difference.  In  does  not  signify  to  whom  the  memorandum  con- 
taining the  agreement  is  addressed.  It  may  be  contained  in  a  letter  to  a  third 
person.  Per  Lord  Hardwicke,  3  Atk.  503,  2  Cha.  Eep.  147,  1  Vernon,  110; 
Bateman  v.  Phillips,  If)  East,  272 ;  Longfellow  v.  Williams,  Peake'a  Add.  Ca. 
225.  The  reason  of  this  is,  that  the  memorandum  is  necessary  only  to  evidence 
the  contract,  not  to  constitute  it.  The  contract,  as  was  observed  by  Tindal,  G. 
J.  in  Laythoarp  r.  Bryant,  2  Bing.  N.  C.  744,  is  mode  before  any  signature 
thereof  by  the  parties. 

With  respect  to  the  signature,  it  is  only  necessary  that  the  memorandum 
should  be  signed  by  the  party  against  whom  it  is  sought  to  enforce  the  con- 
tract. Laythoarp  v.  Bryant,  2  Bing.  N.  G.  744.  [See  Aveline  v,  Whiason,  4 
Man.  &  Gr.  801 ;  Cooch  v.  Goodman,  2  Q.  B.  580.]  It  was  objected  in  that 
case,  [Laythoarp  v.  Bryant],  which  arose  on  a  contract  to  sell  lands,  that, 
unless  the  agreement  were  signed  by  both  parties,  there  would  be  a  want  of 
mutuality,  as  the  party  who  signed  would  be  bound,  and  the  party  who  had 
not  signed  would  be  loose,  and  so  there  would  be  no  consideration  for  his 
agreement.  "But,"  said  the  Lord  Chief  Justice,  "whose  fault  is  thati  The 
defendant  might  have  required  the  plaintiff's  signature,  but  the  object  of  the 
statute  was  to  secure  the  defendant's.  The  preamble  runs, '  for  prevention  of 
many  fraudulent  practices,  which  are  commonly  endeavored  to  be  upheld  by 
perjury  and  subornation  of  perjury;'  an^the  whole  object  of  the  legislature  is 
answered,  when  we  put  this  construction  on  the  statute.  Here,  when  thia 
party  who  has  signed  is  the  party  to  be  charged,  he  cannot  be  subject  to  any 
fraud.  And  there  has  been  a  little  confusion  in  the  argument  between  the 
consideration  of  an  agreement  and  mutuality  of  claims.  It  is  true  the  conside- 
ration must  appear  upon  the  face  of  the  agreement.  Wain  v.  Warlters,  was 
decided  on  the  express  ground  that  an  a^freemerU  under  the  fourth  section 
imports  more  than  a  bargain  under  the  seventeenth;  but  I  find  no  case,  nor 
any  reason  for  saying  that  the  signature  of  both  parties  is  that  which  makes 
the  agreement.    The  agreement  is  in  truth  made  before  any  signature." 

The  words  attributed  in  the- text  of  the  principal  case  to  the  coart,  who  are 
made  to  say  that  a  collateral  undertaking  is  void,  without  writing,  by  the  statute 
of  frauds,  are  too  strong.  If  literally  understood ;  for  the  act  does  not  direct 
that  the  promise  shall  be  ttaid,  but  that  "no  action  shall  be  broaght"  npon  it; 
and  fiosanqaet,  J.,  remarks,  in  Laythoarp  v.  Biyan,  that  the  Beventeenth  sec- 
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tioa  ia  ia  this  respect  stronger  than  the  fourth,  for  the  seventeenth  avoida  cod< 
tracts  not  made  in  the  manner  there  prescribed.  According!}',  thoagh  no  action 
can  be  brought  npon  a  parol  gnanntj,  the  conrts  have  been  known  to  enforce 
one  against  an  attorney,  hj  yirtne  of  their  enmrnar;  jurisdiction  oyer  their  own 
officers,  see  "Evanfl  v.  Doncan,  1  Tyrwh.  283 ;  Senior  v.  Butt ;  and 
Payne  t.  Johnson  there  recited.  [And  this  jurisdiction  has  been 
recently  asserted  by  Coleridge,  J.,  in  re  Billiard  2  D.  &  L.  919.  It  is  hardly 
necessary  to  add,  that  an  agreement  invalid  for  want  of  writing  to  satisfy  the 
statute,  has  no  tinge  of  UlegaUty,  and  may  be  given  in  evidence  with  the  same 
effect  as  any  other  promise  binding  in  honour  and  conscience,  though  not  in " 
law ;  for  bstance,  in  Oresswell  v.  Wood,  10  A.  &  B.  460,  where  A.  drew  a  bill 
of  exchange  on  B.,  who  accepted  it,  and  A.  diaconnted  it,  and  applied  the 
money  in  Uqnidation  of  a  demand  on  C,  made  on  him  as  surety  for  the  debt  of 
D.,  which  A.  bad  promised  to  indemnify  him,  the  agreement  to  indemnify, 
ftltbongh  by  parol  (being  in  fact  the  same  which  had  in  Green  v.  Cresswell 
been  held  to  require  a  writing)  was  allowed  to  be  given  in  evidence  on  behalf 
of  B.,  for  the  purpose  of  supporting  a  plea  that  the  bill  was  for  A.'s  own 
accommodation.  And  in  Slrect  t.  Lee,  4  Scott,  N.  R.  77,  a  memorandum  by 
'Which  an  annuity  was  payable  by  the  plaintifT  to  the  defendant  having  been 
pat  in  anit  by  the  plaintiff,  and  appearing  to  be  invalid  for  want  of  stating  a 
consideration,  the  plaintiff  sought  to  recover,  as  upon  a  failure  of  considera- 
tion, payments  which  he  had  made  for  several  years  on  acconut  of  the  annuity; 
bnt  the  Court  of  Common  Pleas  distingniEhed  the  case  from  those  in  which  the 
contract  is  one'  that  the  law  has  declared  tobe  void.Tindal,  C.  J.,  saying,  "The 
contract  is  not  void ;  there  is  simply  a  faQure  of  evidence ;"  and  they  held  that 
the  plaintiff  was  neither  entitled  to  damages  upon  the  contract,  nor  to  recover 
back  the  payments  made  under  it  as  upon  a  failure  of  consideration."]  How- 
ever, it  is  not  necessary  in  order  that  the  etatute  shoald  apply  that  the  action 
should  be  brought  on  the  agreement ;  it  is  enough  if  the  effect  of  the  action  is 
to  "charge"  the  defendant  by  means  of  the  agreement.  Thus  in  Garrington  t. 
Boots,  2  M,  4  W.  248,  treapass  for  asportavit  of  a  cart,  plea  removal  of  it 
damages  feasant,  replication  that  defendant  had  sold  a  crop  of  grass  to  plain* 
tiff  with  liberty  to  take  it,  qnare,  Ac,  traverse  of  agreement ;  parol  evidence  of 
such  a  sale  was  held  inadmissible,  and  plainliff'  non-snited.  [And  where  a  ques- 
tion arises  between  either  of  the  contracting  parties  and  a  stranger,  whether  a 
contract  has  passed  an  interest  in  services  or  other  property,  the  stranger  may, 
equally  with  a  party  to  the  contract,  insist  npon  the  statute.  Thus,  where  a 
contract  of  service  is  void,  as  between  the  parties  to  it,  for  want  of  a  writing  to 
•Atisfy  the  statute,  the  master  can  maintain  no  action  for  enticing  away  the 
servant ;  Sykes  v.  Dizon,  9  A.  &  E.  693 ;  and  a  vendor  cannot,  where  the  con- 
tract of  sale  is  invalid  by  the  statute,  effect  an  insurance  upon  the  goods ; 
Stockdale  v.  Dunlop,  6  M.  A  W.  224;  nor,  it  seems,  conld  he  bring  an  action 
■gainst  the  carrier,  treating  the  vendor  as  his  agent  to  forward,  see  Coates  v. 
Chaplin,  3  Q.  B.  483.  Also  it  is  observable  that  the  written  meroorandnm 
must  exist  before  action,  and  in  that  respect  differs  from  mere  evidence.  Bill 
■V.  Bament,  9  M,  4  W.  36 ;  see  Pricker  v,  Tomlinson,  1  Man.  i  Gr,  773.  And, 
indeed,  attending  to  the  distinction  pointed  out  by  the  Lord  Chancellor  Cot- 
tenham  in  Dale  v.  Hamilton,  2  Phillips,  266,  between  agreements  and  declara- 
tions of  tmst ;  "  that,  in  the  one  it  is  the  agreement  itself,  which  is  the  origin 
of  the  interest,  that  must  be  in  writing ;  in  the  case  of  a  declaration  of  trust, 
which  is  only  the  recognition  of  a  pre-existing  interest,  it  is  the  evidence  and 
recognition,  and  not  the  origin  of  the  transaction,  that  must  be  in  writing," 
It  may  be  found  difficnlt  to  impute  any  reiroaetive  effbct  to  the  subsequent 
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writtoD  memonndam  of  an  agreement  within  the  statute,  not  origiaal^  tedaced 
into  writing.] 

When  to  an  action  brought  npon  a  guaranty  or  other  instrnment  Atlling 
within  the  fourth  section  of  the  Statute  of  Frauds,  the  defendant  pleade  that 
there  is  no  each  not«  or  memorandnm  in  writing  as  that  act  requirea,  it  ia 
nonecesaar;  to  set  oat  the  memorandiiDi  in  the  replication,  though  once  it  was 
considered  safe  not  to  do  so.  Wakeman  t.  Sutton,  2  Ad.  &  Ell.  78 ;  Lysan^t 
r.  Walker,  2  Bligh,  N.  B.  1.  Nor  is  it  necessary,  in  declaring  oa  soch  an 
instrument,  to  state  it  to  hare  been  in  writing.  Anon.,  Sal.  519 ;  per  Yat«s, 
J.,  3  Burr.  1890.  Tor  it  is  a  general  rnle  in  pleading,  that  when  a  statute 
regnlatea  a  mode  of  performing  an  act  which  waa  valid  at  common  law,  the 
aame  certainty  of  allegation  ia  auf&cient  after  the  atatnte  as  before ;  but  it  has 
been  said  to  be  otherwise  in  a  plea.  Case  r.  Barber,  T,  Raym.  450 ;  aed 
qntere,  and  see  Peacock  t.  Purvis,  2  B.  ft  B.  362,  where  a  sate  of  growing 
crops  was  pleaded,  without  any  averment  that  it  was  in  writing,  and  held  suffi- 
cient, though  case  v.  Barber  was  cited  and  relied  on. 


The  common  lav  provided  a  safeguard  against  the  nooertunty  of  parol 
testimony,  in  ordinary  oases,  by  requiring  that  proof  of  a  consideration 
should  concur  with  that  of  a  promise,  to  establish  a  contract.  For,  under 
this  rule,  the  evidence  must  usually  extend  to  facts  as  well  as  words,  and  a 
recovery  cannot  be  based  upon  a  false  or  mistaken  relation  of  expressions, 
apparently  showing  a  promise,  which  has  not  realty  been  given,  without 
going  further,  and  satisfying  the  jury  of  the  existence  of  some  transaction, 
ia  which  the  alleged  promise  originated,  and  which  forms  a  sufficient  con- 
sideration for  its  support.  Sufficient  protection  ia  thus  afforded  against 
peijury  where  the  defendant  has  received  the  benefit  of  the  contract,  for,  in 
this  case,  hia  liability  is  in  great  measure  independent  of  the  promise,  which 
vonld  be  implied  by  the  law,  if  not  given  expressly.  But  the  protection  ia 
not  so  complete,  when  a  promise  by  one  man  is  sought  to  be  founded  npon 
a  consideration  moving  to  another,  beoause  thero  the  liability  grows  ont  of 
the  promise,  and  would  not  exist  without  it. 

Thus  when  suit  is  brought  on  an  alleged  oontnict  of  sale,  the  &ct  of  the 
sale,  and  the  consequent  transfer  of  the  right  of  property  in  the  thing  sold, 
must  be  satistftctorily  proved,  to  charge  the  purchaser,  and  his  liability  ia  • 
necessary  legal  inference  from  these  facts  when  once  established.  Bat 
when  the  question  arises  on  a  contract  of  guaranty  and  not  of  sale,  the 
liability  of  the  guarantor,  is  founded  wholly  on  his  alleged  promise,  and 
may  be  made  ont  by  simply  showing  that  he  consented  to  be  answerable  for 
the  pnrchase-money,  at  or  before  the  time  of  the  sale.  He  cannot,  there- 
fore, defend  himself  against  a  misrepreseifTation  of  his  language,  by  an  appeal 
to  facts.  Thus  any  number  of  persons  may  be  made  oollaterally  liable  for 
the  price  of  goods,  without  proof  of  any  new  or  additional  consideration,  by 
adducing  testimony  that  they  consented  to  be  answerable  for  its  payment, 
when  the  goods  were  sold.  And  the  danger  of  fraud  or  misrepresentation, 
is  scarcely  less,  when  the  guaranty  is  alleged  to  have  been  given  after  the 
sale  was  effected,  for  although  in  this  case,  a  new  consideration  is  neGessary, 
yet  it  may  couaiat  in  a  real  or  pretended  promise  of  forbearance  on  the 
part  of  the  vendor-  All  that  is  neceasary,  therefore,  to  charge  one  man  on 
an  alleged  guaranty  of  the  antecedent  debt  of  another,  is  tfl  prove  a  con- 
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venation  between  the  gnanntor  and  the  creditor,  from  vhich  the  jnry  can 
infer  an  assumption  of  the  debt  by  the  former,  in  consideration  of  a  promiM 
of  forbearance  given  bj  the  latter. 

The  provision  of  the  foarth  secdon  of  the  statute  of  frands,  vbich  declares 
tliat  no  action  shall  be  brought  upon  a  promise  U>  answer  for  the  debt, 
default,  or  miscarriage  of  another,  nnless  the  agreement  or  gome  memoran- 
dum, or  note  of  it  is  in  writing,  was  manifestly  intended  to  make  a  special 
piovirion,  for  tbe  points  which  had  thus  been  left  unguarded,  by  the  more 
general  rule  of  the  oommon  law,  and  to  obviate  the  injostice  which  may 
uioe,  from  makJug  men  liable  upon  the  nncertain  testimony  of  witnesses  as 
to  their  words,  in  those  cases  where  they  would  not  be  liable  upon  the  foots. 
It  has  recently  been  found  necessary  in  England,  to  carry  out  the  policy  of 
thia  celebrated  atatntc,  with  reference  to  a  class  of  cases  which  had  grown 
np  Mnoe  its  enactment,  by  providing  that  debts  barred  by  the  statute  of 
limitations,  shall  not  be  revived  without  written  evidence  of  a  new  promise. 
Tbe  uncertainty  attendant  upon  the  administration  of  justice,  in  all  cases* 
where  the  liability  of  the  defendant  is  dopeudent  solely  upon  the  language 
which  he  has  held,  suffioicntly  proves  the  reality  and  extent  of  the  dangers 
against  which  this  course  of  enactment  is  intended  to  guard,  but  the  diffi- 
eulties  which  it  has  introdnoed  are  hardly  less  than  those  which  it  haa 
abated.  Notwithstanding  the  length  of  time  which  has  elapsed  since  the 
passage  of  the  statute  of  irauds,  ite  true  construction  is  still  undetermined, 
and  the  courts  have  flaotoated  between  the  sense  of  the  hardship  which 
would  result  from  constming  it  rigidly,  and  tbe  fear  of  rendering  it  ioopera. 
tive  by  a  more  liberal  oonstrnction.  This  is  true  in  a  great  degree  of  the 
whole  statute,  and  of  no  part  of  it  more  than  of  the  section  under  considera- 
tion. It  is  still  nncertain  whether  the  receipt  of  a  new,  and  distinct  con- 
nderatioD,  will  take  a  premise  to  pay  the  anteoedent  debt  of  another,  out  of 
the  prorisionB  of  the  statute  when  the  debt  itself  remains  in  force,  and  it  ia 
equally  uncertain  whether  a  direct  contract  for  tbe  payment  of  a  cotem- 
ponneona  debt  in  within  them,  where  it  is  a  contract  of  suretyship,  and 
not  of  guaranty. 

At  oommon  law  any  number  of  persons,  may  be  bound  by  a  joint  or 
joint  and  several  promise,  even  where  the  oonsideratjon  of  it  moves  only 
to  one,  and  it  is  importaot  to  determine  whether  tbis  rule  has  been  varied 
by  the  provisions  of  the  statute  of  irauds.  It  would  seem  that  as  the  obli- 
gallon  imposed  by  such  a  oontraot,  is  common  to  aU  the  parses,  it  can  hardly 
be  said  that  the  promise  of  any  of  them,  ia  to  answer  for  the  default  or 
miscarriage  of  another,  and  not  for  his  own.  And  this  appears  te  be 
tme,  even  where  one  or  more  of  the  parties  to  the  contract,  are  sureties,  if 
they  have  bound  themselves  directly  for  its  performance,  and  not  merely 
that  it  shall  be  performed  by  the  principal,  for  the  ondertaking  is  not  the 
less  theirs,  because  he  has  received  the  benefit  of  the  consideration.  But 
when  tbe  oontraci  in  question  b  merely  one  of  guaranty,  that  is,  when  it 
does  not  impose  any  direct  liabUity,  and  consiste  solely  in  an  engagement 
for  performance  by  tbe  principal,  it  is  manifestly  within  tbe  terms  of 
the  statute,  and  will  not  be  valid  unless  in  writing.  Whether,  therefore, 
the  engagement  of  a  party,  who  iDterveoes  in  a  contract  for  the  benefit  of 
another,  at  tbe  time  when  it  is  made,  is  within  tbe  statute,  may  be  thought 
to  depend  on  tbe  nature  of  bis  liability,  and  not  on  that  of  the  person  in 


880  siudh's  leading  cases. 

whose  belinlf  he  has  made  himself  liable.  If  he  has  assanied  to  be  the 
paymaster,  and  haa  thus  mode  himself  directly  and  UDConditionallj,  altbongh 
joiDtly,  answerable  for  the  debt,  the  statute  would  seem  to  bo  inapplicable, 
but  if  hia  eDgagemcnt  be  merely  to  pay  if  the  other  does  not,  that  is,  if  it 
be  one  of  guaranty  and  not  merely  of  Buretyahip,  it  will  be  within  the 
direct  terms  of  the  statute,  and  must  be  expressed  in  writing;  Elder  v. 
Warfield,  7H.&J.,89l. 

If  this  construction  of  the  statute  be  correct,  it  must  follow  that  theqnes- 
lion,  whether  a  promise  by  one  m^n  fonaded  od  a  consideration  moving  to 
another,  ia  within  the  stAiulo,  is  not  necessarily  dependent,  on  whether  credit 
was  given  to  the  prinaipal  debtor,  and  whether  he  is  liable  for  the  payment 
of  the  debL  This  would  seem  obvious,  in  the  ordinary  ease  of  a  joint  and 
several  promise  by  a  principal  and  surety,  for  as  under  these  circnmstancefi, 
both  the  promisors  are  primarily  liable,  the  undertaking  of  each,  is  directly 
for  himself  and  not  for  the  other.  Thus  it  waa  decided  in  Wainright  v. 
'Straw,  15  Vermont,  215,  that  where  a  stove  was  sold  to  two  for  the  ase 
of  one,  no  writing  was  necessary  to  render  both  liable.  The  relation  of 
the  purchasers  would  appear  to  have  been  manifestly  that  of  principal  and 
snrety,  althongh  it  seems  not  to  have  been  so  understood  by  Ute  court.  In 
like  manner  it  was  held  by  the  Oourt  of  Appeals,  in  DarhVm  t.  Maorow, 
2  Gomstock,  533,  affirming  the  judgment  of  the  conrt  below,  that  when  a 
surety  bound  himself  directly  and  immediately  for  the  price  of  a  horse,  sold 
to  his  principal,  the  engagement  waa  his  own,  and  a  guaranty  of  a  note 
transferred  to  the  vendor  to  secure  its  performance  not  within  the  statute. 
And  even  when  the  promises  in  question,  are  several  and  eollatentl,  instead 
of  joint,  it  does  not  necessarily  follow  that  either  will  be  within  the  statute, 
for  if  both  promisors  have  bound  themselves  to  a  direct  and  immediate  per- 
formance, the  contract  of  each  is  clearly  original,  although  the  consideration 
may  have  moved  only  to  one.  It  was  said  by  Stoky,  J.,  in  D' Wolff  t. 
Raband,  1  Peters,  476,  that  under  these  circumstances  "  the  ctmtraot  is 
trilateral,  and  that  both  promisors  must  be  regarded  not  aa  joint  cootnctors 
on  the  same  contract,  but  as  separate  contractors  upon  co-existing  contracts 
forming  part  of  the  same  original  transactioQ."  And  he  intimated  a  strong 
opinion,  that  where  that  is  the  case,  both  promises  are  original,  and  there- 
fore binding,  although  not  in  writing.  This  doctrine  was  applied  in  the 
subsequent  case  of  Townsley  t.  Sumral,  2  Peters,  170,  to  a  promise  by  the 
defendant  to  accept  bills  to  be  drawn  on  him  by  a  third  person,  in  favour  of 
the  plaintiff,  which  was  held  not  be  within  the  statute  of  frauds,  although 
given  in  consideration  of  advances  made  to  the  drawer,  for  which  he  wa« 
liable.  A  verbal  promise  by  A.,  if  G.  would  advance  money  to  B.,  to  re-pay 
it  to  C,  was  said  not  be  within  the  statute,  although  B.'s  liability  might 
be  co-extensive  with  A.'s.  And  in  the  recent  case  of  The  Proprietors  v. 
Abbott,  14  New  Hampshire,  157,  where  the  defendant  hod  promised,  that 
if  the  plaintiffs  would  permit  lumber,  belon^ng  to  a  third  person,  to  pass 
through  their  locks,  he  would  pay  the  tolls :  the  engagement  thus  given 
was  held  not  to  require  a  writing,  although  there  would  seem  to  be  little 
doubt,  that  it  did  not  supersede  the  implied  liability  of  the  owner  of  the 
lumber. 

But  this  construction  of  the  statute,  must  be  admitted  to  be  inconsistent 
with  the  rule  laid  down  by  Serjeant  Williams,  in  his  note  to  Firth  t. 
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SUntOD,  on  tbe  anthoritj  of  Mataon  t.  Wliaram,  2  Term,  80,  (anpra,)  tbat 
when  the  party  who  reoeiTes  the  conBideration  is  liable,  a  promiso  by 
another  to  pay  for  it  mast  be  in  writing.  If  this  rule  be  taken  literally,  it 
muBt  neeesaarily  invalidate  every  verbal  contract  of  suretyship,  in  which 
the  liability  of  the  principal  is  oo-ext«Dsive  with  that  of  the  aurety.  Butit 
may  be  doubted  whether  any  decision  has  yet  gone  bo  far,  as  to  refuse  to 
^TO  efiect  to  a  direct  contract  for  the  purchase  of  goods,  merely  because 
one  of  the  pnrcbasers  ie  a  surety,  and  on  referring  to  the  principal  case, 
and  to  that  of  Matson  v.  Wharam,  which  are  cited  by  Serjeant  Williams, 
B8  sustaining  this  position,  it  will  be  seen  that  the  promise  in  question  was 
manifestly  that  the  contract  should  be  performed  by  the  principal,  and  not 
that  the  defendant  would  perform  it  himself.  In  other  words,  it  was  a 
promise  of  guaranty,  and  not  merely  of  suretyship,  and  as  snch,  unques- 
tionably within  the  statute. 

It  must,  however,  be  admitted,  that  tbe  weight  of  authority  is  in  favor 
of  the  rule  as  laid  down  by  Serjeant  Williams,  which  is  sustained  by  in- 
namerable  dista,  if  not  by  many  actual  decisions;  Klder  v.  Warfietd,  7 
Harris  &  Johnson,  891 ;  Knrlock  r.  Brown,  1  Kichardson,  2-23 ;  Connelly 
V.  Kettlewell,  1  Gill  &  Johnson,  '160 ;  Leiand  v.  Crayon,  1  M'Cord,  100  j 
ThjloT  T.  Drake,  4  Strobbart,  487 ;  Rhoads  v.  Leeds,  3  Stewart  &  Porter, 
212  J  Fwrea  t.  Lodano,  10  Alabama,  50;  Blake  v.  Perlin,  22  Maine, 
S95;  MaUhews  v.  Milton,  4  Ycrger,  576 ;  Rogers  v.  Eneeland,  18  Wend. 
114,  121;  Doyle  v.  White,  26  Id.  841;  Brady  v.  Sackrider,  I  Sandford, 
8.  C,  514;  House  t.  Wagner,  1  M'Cord,  S96;  Leonard  v.  Vredenburgh, 
8  Johnson,  29;  O&llager  v.  Brunell,  6  Cowen,  846  ;  Brown  v.  Biadshaw, 
1  Duer.  199 ;  Tileston  t.  Nettleton,  6  Pick.  509 ;  Aldrich  v.  Jewell,  12 
Vermont,  125;  Ware  t.  Stephenson,  10  Leigh.  145;  Kurtz  t.  Adama,  7 
English,  174 ;  HaU  v.  Wood,  4  Chandler,  36.  I  apprehend,  said  Chan- 
oellor  Walworth,  in  delivering  his  opinion  in  tbe  Court  of  Appeals,  in 
Kogers  t.  Eneeland,  "that  the  object  of  the  statute  was  to  reach  every  case 
of  mere  suretyship,  whether  the  agreement  of  the  surety  was  collateral  to 
a  previons  promise  or  liability  on  the  part  of  the  principal  debtor,  or  only 
collateral  to  a  promise  or  agreement,  made  at  the  same  time  with  the  pro- 
mise of  the  surety,  to  indemnify  against  a  fature  de&ult  or  liability,  of 
such  principal  debtor.  Where  the  whole  credit  is  not  given  to  the  per- 
son who  comes  in  answer  for  another,  the  promise  is  collateral ;  and  in 
kII  such  cases  there  must  be  an  agreement  in  writing,  containing  a  suffi- 
cient conNderation  to  support  it — in  other  words,  it  is  a  case  within  tbe 
•tatnte." 

It  was  said  in  like  manner  in  Faires  v.  Lodanc,  that  where  the  credit  is 
given,  not  to  tbe  party  who  reouves  the  benefit  of  the  contract,  but  to  a 
third  person  who  has  verbally  promised  to  pay  for  it,  the  latter  will  be 
liable,  because  the  former  is  not;  while  in  Cabill  v.  Bigelow,  18  Pick. 
869,  it  was  said,  that  where  the  promise  is  made  at  the  time  when  the 
debt  originates,  "  the  test  to  decide  whether  the  party  promising  ia  an 
original  debtor  or  merely  a  guarantor,  is  whether  credit  was  given  to  the 
party  receiving  the  goods  V  "  If  it  was,  then  such  promisor  is  a  gnaiantor 
only,  andertaking  to  pay  another's  debt.  But  if  no  credit  was  given  to 
the  person  receiving  the  goods,  then  as  the  promisor  is  himself  debtor  for 
goods  sold  to  htm  and  delivered  to  another  person,  by  bis  order,  his  promise 
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is  not  to  pay  the  debt  of  Rtiother,  and  n  parol  promise  being  made  apon  a 
good  cODsideration,  is  a  good  contract  at  common  law,  and  binds  bim,  aod 
19  not  within  the  Statnte  of  Frauds."  In  practice,  tbis  distinction  make* 
the  liability  of  the  party  who  giyea  the  promise,  depend  very  much  on  the 
way  in  which  the  transaction  ia  entered  on  the  books- of  the  vendor,  for  where 
theqnJBstion  la  at  all  doubtful,  on  the  other  evidence  in  the  case,  the  iaot 
that  the  goods  have  been  chained  solely  to  the  defendant,  will  generally  be 
decisive  against  him  both  with  the  ooart  and  jory ;  Flanders  v.  Crolins, 
1  Doer.  206. 

It  will  be  obsei^ved,  that  the  dictnm  last  dted,  fails  to  draw  a  distinc- 
tion between  a  direct  contract  of  snretyahip  and  one  of  mere  gnaranty,  and 
thos  leaves  it  donbtfol,  whether  the  general  principle  which  it  declares  is 
applicable  in  the  former  case,  or  only  in  the  latter.  And  this  ambignitj 
will  be  found  to  pervade  most  of  the  judicial  opinions  which  have  been 
delivered  on  this  subject,  either  in  this  conntry  or  in  England. 

It  may  undoubtedly  be  admitted,  that  the  object  of  the  Statue  of  Fraoda, 
which  is  to  protect  the  defendant  against  a  mistaken  or  fraudulent  st-utement 
of  his  language,  seems  to  require  that  when  the  suit  caanot  be  sustained  on 
an  implied  promise,  it  shall  not  be  so  on  one  which  is  express.  And  there 
would  consequently  seem  to  be  much  reason  for  holding  with  Buchanan, 
C-  3.,  in  Elde^  v.  Warfield,  that  when  the  promise  in  question  cannot  be 
given  in  evidence  under  the  money  counts,  it  is  within  the  Btatute,and  must 
be  in  writing.  But  it  does  not  necessarily  follow  that  the  application  of 
this  test  will  invalidate  every  verbal  promise  made  by  a  surety.  On  the 
contrary,  it  appears  to  be  well  settled,  that  when  goods  are  sold  and  deli- 
vered to  two,  the  vendor  may  recover  in  indebitatus  assumpsit  against  both, 
even  if  it  be  shown  that  one  is  a  mere  surety,  and  was  known  to  be  such  at 
the  time  of  the  sale.  And  the  general  rule  which  applies  in  this  case,  that 
when  the  consideration  of  an  express  promise  has  been  fnlly  executed,  and 
nothing  remains  open  under  the  oontract  except  a  debt,  the  law  will  rsise 
an  implied  promise  for  its  payment,  would  seem  also  to  apply  where  goods 
are  sold,  or  money  advanced  to  tbe  principal  at  therequest  of  the  surety, 
and  on  the  faith  at  a  direct  promise  of  payment  given  by  the  latter ;  Ohass 
T.  Day,  17  Johnson,  118.  However  rare  a  count  in  general  assumpsit 
against  one  man,  for  goods  sold  at  his  request  to  another,  may  be  in  prac- 
tice, there  appears  to  bo  nothing  which  forbids  its  being  resorted  to  in 
principle.  For  the  sale  of  the  goods  in  pursuance  of  the  request  of  the 
promisor,  and  on  the  &ith  of  his  promise,  would  undoubtedly  make  it  hia 
duty  to  pay  for  them,  and  the  law  would  imply  a  promise  on  bis  part  to 
perform  it.  If  this  be  so,  it  follows,  that  the  distinction  taken  in  Elder  t. 
Warfield,  sustains,  instead  of  opposing  the  position,  that  a  recovery  may  be 
had  against  a  surety  on  parol  testiniony,  and  without  the  production  of  a 
contract  in  writing.  When,  however,  a  promise  toauswer  for  a  considera- 
tion moving  to  another  is  (we  of  guaranty,  and  not  for  direct  payment  or 
performance,  the  case  will  be  within  the  statute,  and  the  plaintiff  can  only 
reoover  by  resorting  to  a  special  cotmt,  and  sustaining  it  by  written  evi- 
dence. 

The  recent  case  of  Corville  v.  Crane,  &  Hill,  483,  is  clearly  within  this 
distinction  in  point  of  &ct,  whatever  may  be  thought  of  the  language  held 
by  the  Court.    The  sait  was  there  brought  on  a  promise  by  the  defendant, 
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to  eodoise  a  promiBsorj  note  given  for  the  price  of  goods  sold  to  tlia  maker 
OD  the  ^th  of  the  promUe.  The  agreement,  therefore,  vas  manifestly  ia 
ita  remote,  if  Dot  in  lis  immediate  operotioD,  one  mcrel;  of  gnar&ntj,  and 
the  liMbilit;  which  it  would  have  impoeed,  if  fulfilled,  contingent  npon  the 
£ulare  of  the  mftker  of  the  note,  to  pay  it  at  matarity .  And  this  was  no 
doabt  enough  to  bring  the  case  within  the  statute.  In  Busbell  y.  BeaTOUt 
1  Bing.  N.  C.  103,  it  was,  hgwever,  held,  that  a  promise  bj  an  attorney  to 
procore  the  Bignatore  of  a  third  person,  to  a  gnaraatj  of  the  debt  of  hia 
elieot,  in  consideration  of  which,  the  plaiuttfis  consented  that  a  ship  whiob 
the  latter  had  chartered,  should  pat  to  sea,  was  a  new  and  original  under- 
taking, and  not  within  the  statate. 

Where  the  avowed  motive  for  a  promise  to  pay  for  goods  furnished,  or 
adyanoes  made  to  a  third  person,  is  one  of  gift  or  charity,  the  promisor  will 
be  bonnd  without  a  writing,  beoanse  no  suit  can  be  bronght  against  tba 
beneficiary;  Loomis  t.  Newhall,  16  Pick.  166.  This  prindple  does  not 
apply  where  the  iutendoD  of  the  parties  b,  that  the  beneficiary  shall  be 
primarily  and  directly  answerable  for  the  debt,  although  he  may  have 
escaped  from  liability,  in  consequence  of  some  1^;b1  or  technical  obstacle 
or  disability.  A  promise  to  guaranty  the  payment  of  goods  sold  to  a  minor, 
can  hardly  be  regarded  as  out  of  the  statate,  because  the  purchaser  may 
plead  infiuicy  to  an  action  bought  for  the  price.  But  there  is  no  doubt, 
that  the  minority  of  a  party  who  a-ppenTS  primA /aeie  ka  a  principal  debtor, 
may  be  strong  reason  for  beliering  he  ia  not  so  in  fact,  and  that  credit  has 
been  really  given,  not  to  him,  but  to  a  third  person,  who  has  promised  to 
be  answerable  for  the  payment  of  the  debt.  Chapin  v.  Lapham,  20  Pick. 
457. 

It  has  been  firequantly  held,  that  a  promise  of  indemnity  against  any 
loss  wfaieh  may  be  sustained,  in  consequence  of  becoming  surety  or  guarantor 
for  a  third  person,  does  not  require  a  writing  to  give  it  validity.  For  as 
such  a  promise,  is  not  that  another  will  perform  that  which  he  has  under- 
taken, but  that  the  promisee  shall  not  lose  by  an  engagement  into  which 
he  has  entered  at  the  leqaest  of  the  promisor,  it  has  been  said  to  be  direct 
and  original,  and  therefore  not  within  the  terras  of  the  statute.  Ohapin  v. 
Merrill,  4  Wend.  667 ;  Harrison  v.  Sawtol,  10  Johnson,  242 ;  Chapin  v, 
Upham,  20  Pick.  467 ;  Feck  v.  Thompson,  15  Vermont,  637 ;  Holmes  v. 
Knight,  10  New  Hampshire,  175;  Doane  V.  Newcomb,  10  Missouri,  69; 
Lucas  T.  Chamberlaiu,  8  B.  Monroe,  276.  Aod  aa  the  natore  of  such  a 
promise,  will  not  vary,  merely  because  the  promisor  ia  jointly  or  severally 
liable  for  the  debt  to  which  it  relates;  a  promise  by  one  surety,  to  indem- 
nify another  against  the  consequences  of  bis  suretyship,  by  taking  the  whole 
ultimate  responsibility  on  himself,  comes  noder  the  same  reasoning.— 
miomas  V.  Cook,  8  B.  &  C.  728 ;  Jones  v.  Shorter,  1  Kelly,  294. 

The  diatinction  relied  on  in  these  cases  is  somewhat  subtle  in  its  nature,  and 
haa  recently  been  overruled  both  in  New  York  and  England.  In  G^reene 
V.  Creswell,  10  A.  &  E.  453,  the  plaintiff  relied  on  Thomas  v.  Cook,  to 
sustain  a  recovery  on  a  promise  to  indemnify  him  for  becoming  bail  for  a  third 
peraou,  bat  the  authority  of  that  case  waa  denied,  and  it  was  held,  that 
every  promise  to  pay  the  debt  of  another,  is  a  promise  of  indemnity,  aod 
that  the  cireumstances  under  which  the  engagement  of  the  defendant  had 
been  given,  neither  pat  it  beyond  the  words  of  the  atatute,  nor  the  mischief 
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against  nhich  it  vm  intended  to  gnard.  The  law  was  held  the  Bame  way  in 
Draaghan  v.  Buatiag,  9  Iredell,  lOj  wLile  in  Staats  v.  Howland,  4  Penio, 
559,  a  promise  to  indemnifj  the  plaintiff,  for  Biioh  eDdoTBemeotg  as  he  might 
make  for  the  accommodaUon  of  another  person,  wag  treated  as  indisputably 
within  the  provisions  of  the  statute.  And  in  the  recent  case  of  Kingsley 
T.  Balcome,  4  Barbours,  S.  C.  131;  Chapin  T.  Merrill  was  OTerrnled,  and 
it  was  decided,  that  a  promise  to  indemoify  one  man  for  assuming  the 
debt  of  another,  is  Babatantially  the  same  thing  as  a  direct  and  immediate 
assumption  of  the  debt,  and,  oonsequently,  requires  a  writing  to  give  it 
validity. 

It  was  held,  in  like  manaer,  in  Wing  v.  Terry,  5  Hill,  160,  that  when  a 
bill  was  accepted  for  the  aooommodation  of  one  of  the  drawerB,  a  parol 
agreement  by  the  other,  who  was  merely  a  surety,  to  indemQify  the  acceptor, 
was  within  the  statute,  as  being  substantially  an  undertaking  for  the  default 
of  the  principal  debtor.  And  as  a  promise  to  indemnify  an  agent,  for  the 
expense  which  he  may  incur  in  defending  a  suit  on  behalf  of  his  principal, 
falls  within  the  principle  of  these  decisions,  it  will  be  invalid  unless  expres- 
sed in  writing.     Rogers  v.  Kneeland,  10  Wend.  218;   13  id.  114. 

The  question  in  dispute  in  these  cases,  seems  to  depend  on  whether  a 
direct  engagement  is  within  the  statute,  merely  because  it  will  not  take  effect 
unless  a  de&utt  be  made  by  a  third  persoD,  in  the  performance  of  a  contract 
into  which  he  has  entered,  with  reference  to  the  same  subject-matter.  K  this 
be  BO,  it  necessarily  follows,  that  the  promises  given  in  Wing  v.  Terry,  and 
Chapin  v.  Merrill,  were  within  the  atatnte,  for  although  the  engagement  of 
the  defendant  was  unconditional  in  both  cases,  there  could  have  been  no 
recovery  npon  it  in  either,  unless  the  principal  debtor  had  failed  in  the  per- 
formance of  his  undertaking. 

Where  a  party  has  once  been  legally  liable  for  a  debt,  a.  promise  to  pay 
it  will  not  be  within  the  statute,  merely  because  it  is  primarily  the  debt  of 
another,  or  becauBe  his  legal  liability  has  ceased  at  the  time  of  the  promise. 
Thus  an  endorser  who  has  been  discharged,  by  want  of  demand  or  uotioe, 
will  be  bound  by  a  verbal  promise  of  payment,  if  given  with  full  knowledge ; 
that  he  is  so  discharged.  Hopkins  v.  Liawell,  12  Mass.  52 ;  Tibbetts  v. 
Dowd,  23  Wend.  879.  It  is  equally  well  settled,  that  when  a  debt  due  by 
another,  ia  assigned  as  security  or  satisfaction  for  a  debt  due  by  the  assignor, 
a  gnaranty  of  its  payment  will  not  be  within  the  statute,  because  it  is  merely 
subsidiary  to  the  purpose,  for  which  the  assignment  ia  made.  This  is  siif> 
ficiently  evident  in  ordinary  cases,  where  the  debt  does  not  pass  at  law,  nor 
become  legally  due  to  the  assignee,  and  he  acquires  a  mere  equitable  right 
to  the  proceeds.  Johnson  v.  Gilbert,  4  Hill,  178 ;  Hargreaves  v.  Parsons, 
IS  M.  k  W.  561.  And  the  principle  is  the  same,  when  it  is  negotiable 
in  its  character,  and  the  assignee  entitled  to  enforce  it  by  a  suit  in  his  own 
name.  Curtis  v.  Brown,  2  Barbour's  8.  C.  31;  Brown  v.  Curtis,  2 
ComBtock,  225 ;  Manrow  v.  Durham,  3  HiU,  284 ;  Durham  v.  Manrow,  2 
Comstock,  533  ;  Jones  v.  Palmer,  1  Douglass,  Michigan  R.  379.  And  in 
the  recent  case  of  Hopkina  v.  Kicbardson,  9  Grattan,  485,  a  guaranty  of 
a  bond,  was  held  not  within  tlie  etatntc,  slthongh  given  Ibr  the  purpose  of 
enabling  the  assignee  of  the  bond,  to  obtain  credit  on  the  fiiith  of  the 
gnaranty. 

It  is  equally  well  settled,  that  the  contract  of  a  &ctor,  who  sells  under 
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•  del  credere  commisaion,  ia  not  within  the  stKtnte,  and  does  not  require  a 
tnitiDg  to  give  it  validity.  For  althougk  snoh  a  contract  ma;  be  nominatljr 
one  of  guaranty,  it  ta  essentially  original,  and  is  in  effect  an  agreemeot,  that 
the  patties  to  whom  the  sales  are  made,  are  solvent,  and  able  to  meet  their 
engagements.  Bndlej  t.  Kichardson,  2S  Vermont,  720 ;  SfTsn  t.  Nesmith, 
7  Pick.  220 ;  1  Amerioiin  Lending  Cases,  3  ed.  659,  666.  The  law  was  so 
held  in  Wolf  t.  Koppel,  6  Hill,  74S,  which  was  cited  and  followed  in  the 
recent  case  of  Cotnrier  v.  Hastie,  8  Exchequer,  40. 

The  most  natural  division  of  the  cases,  which  arise  nnder  the  statute  of 
frauds,  is  into  those  in  which  the  engagement  of  the  defendant  is  given  at 
or  before  the  creation  of  the  debt,  and  those  in  which  it  is  given  eubs^ 
quently.  The  second  class  has  again  been  subdivided  into  two  others; 
those  in  which  the  promise  is  given  npoo  a  conslderatJon  growing  out  of  the 
debt  itself,  and  those  in  which  the  consideration  is  new  and  distinct  in  iti 
nature.  And  it  has  been  held,  that  this  latter  claas  is  not  within  tbo 
■tatate,  vbich  is  limited  in  its  operation  to  the  othera.  This  view  waa 
taken  by  Kent,  C.  J.,  in  Leonard  t.  Vredenbnrgh,  8  Johnson,  29,  where  be 
held  the  following  language :  "  There  are  three  distinct  classes  of  cases  on 
this  subject,  which  require  to  be  discriminated  ^  1.  Cases  in  which  the 
guaranty  or  promise  is  collateral  to  the  principal  contract,  but  is  made  at 
the  same  time,  and  becomes  an  essential  ground  of  the  credit  given  to  the 
principal  or  direct  debtor.  Here,  as  we  have  already  seen,  is  not,  nor  need 
be,  any  other  oonsideration,  than  that  moving  between  the  creditor  and 
original  debtor.  2.  Cases  in  which  the  collateral  undertaking  is  subse- 
quent to  the  oreatiou  of  the  debt,  and  was  not  the  inducement  to  it,  though 
Uie  subsisting  liability  is  the  ground  of  the  promise,  without  any  distinct 
and  uneonnected  inducement.  Here  there  must  be  some  further  con- 
sideraUon  shown,  having  an  immediate  respect  to  such  liability,  for  the 
consideration  for  the  original  debt  will  not  attach  to  this  subsequeut 
promise.  The  cases  of  fish  v.  Kutchinaon,  (2  Wils.  94,)  of  Charter  t. 
Beckett,  (7  Term.  Bep.  201,]  and  of  Wain  v.  Warlters,  are  samples  of 
this  third  class.  8.  A  third  class  of  cases,  and  to  which  X  have  already 
alluded,  is  when  the  promise  to  pay  the  debt  of  another,  arises  out  of  some 
new  and  original  eoueideration  of  benefit  or  harm  moving  between  the 
newly  contracting  parlies.  The  two  first  cUmcs  of  cases  are  witlun  the 
statute  of  frauds,  but  the  last  is  not.     (1  Sannd.  211,  note  2.}" 

The  distinctions  thus  taken,  are  sustained  although  with  some  diacrepao- 
cies  in  point  of  theory  and  application,  by  the  prior  and  subsequent  coarse 
of  decision.  It  seems  reasonably  well  settled,  that  a  verbal  promise  to  be 
answerable  for  the  antecedent  debt  of  another  will  be  valid,  where  it  u 
made  upon  a  new  and  independent  consideraticn,  although  the  ddit  itself 
still  remain  in  foil  force,  but  that  where  the  consideration  grows  out  of 
the  original  contract,  the  promise  will  be  within  tbe  terms  of  the  statute ; 
Payne  t.  Baldwin,  14  Barbour,  570;  Larson  v.  Wyman,  14  Wend,  246. 
"  When,"  said  Savage,  C,  J.,  in  Farley  v.  Cleveland,  4  Cowen,  432,  439, 
"there  is  a  new  and  original  consideration  of  bene£t  to  the  defendant,  or 
harm  to  the  plaintiff,  moving  to  the  party  making  the  promise,  the  subsist- 
ing liability  of  the  original  debtor  is  no  objection  to  the  recovery."  ThoB 
a  promise  to  pay  an  antecedent  debt,  in  conuder&tion  of  property  placed  in 
the  hands  of  the  promisor  by  the  debtor,  or  of  some  new  engagement  or 
Vol,  L— 25 
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contract  entered  into  by  the  creditor,  hu  been  held  not  to  require  >  writing 
to  give  it  Talidttj.  Olmetead  t.  Oreely,  18  JohnsoD,  12 ;  Farley  t.  Cleve- 
land, 4  Gowen,  4S2;  9  id.  68S;  Elwood  v.  Monk,  6  Wend.,  285;  Much 
V.  Smith,  Id.  816;  Lippincott  t.  Asbfield,  1  Sandfoid,  8.  G.  R-,  611; 
ilyen  t.  Kor«e,  13  JohnBon,  425;  Smith  v.  French,  2  Scammon,  821; 
Scott  V.  Thomas,  1  id.  68;  Ghandler  v.  DavidBon,  6  Blackford,  367;  Ker- 
ehaw  y.  Whittaker,  1  Brevard,  »;  Westfull  v.  Puvons,  16  Barbour,  64&; 
Hindman  v.  Langford,  3  Strobhart,  207;  Tindal  v.  Touchberry,  lb.  177; 
Hilton  V.  Dinsmore,  21  Maine,  410 ;  Todd  v.  Tobey,  29  Id.  219;  McKtidell 
T.  Jackson,  4  Alabama,  230 ;  Lee's  ad'r  v.  Fontaine,  10  id.  766.  Tfas 
effect  will  be  the  same,  when  the  consideration  oonmsts  in  the  relinqnisb- 
ntent  of  a  lien  held  by  the  promisee,  although  merely  for  the  security  of 
the  debt  itself.  Mercein  v.  Mack,  10  Wend.  4S1 ;  Gastling  t.  Anbnrt,  2 
East.  82& ;  Banlap  v.  Thome,  1  Richardson,  213 ;  Headerson  v.  Langford, 
»  Strobhart,  407.  TboB  in  WllliamB  v.  Leper,  8  Burrow,  1886,  the 
abandonment  by  a  landlord  of  a  distress  levied  on  the  goods  of  the  tenant, 
was  held  sufficient  te  take  a  promise  te  pay  the  rent,  given  by  a  broker  in 
whose  hands  the  goods  had  been  placed  for  eale,  out  of  the  statnte.  The 
point  was  held  the  same  way  in  Slingerlsnd  t.  Morse,  7  Johnson,  463, 
nnder  similar  circnmstances,  save  that  the  party  who  gave  the  promise,  had 
no  right  or  interest  whatever  in  the  property  distrained  by  the  landlord. 
And  in  Tindall  v.  Tonohberry,  8  Strobhart,  177,  the  withdrawal  of  a  levy 
on  the  goods  of  a  debtor,  was  held  to  give  validity  to  an  oral  promim  by  e 
third  person  to  pay  the  debt 

Bat  when  the  oonuderelion,  instead  of  being  some  new  and  distinct 
matter,  is  a  mere  eontinnation  or  performance  of  the  obligation  imposed  by 
the  antecedent  con&^t,  the  promise  will  reqnire  a  writing  to  give  it  validity. 
Although,  therefore,  forbearance  to  bring  snit  against  the  original  debtor, 
OF  the  discontinuance  of  a  snit  already  commenced,  be  as  good  a  considera- 
tion at  common  law,  as  the  relinquishment  of  a  hold  upon  his  goods,  it  has 
been  held  to  be  insufficient,  to  give  a  right  of  recovery  on  a  verbal  promise 
for  the  payment  of  the  debt.  Fish  v.  Hutchinson,  2  Wilson,  94 ;  Simpson 
V.  Patten,  4  Johnson,  422;  Larson  v.  Wyman,  14  Wend.  246;  Watson 
V.  Randall,  20  id.,  201;  Bennett  v.  Pratt,  4  Benio,  276;  Durham  v. 
ArUdge,  1  Strobhart,  6;  Hilton  t.  Dawson,  21  Maine,  410;  Gaperten  v. 
Gray,  4  Yerger,  668;  Payne  v.  Baldwin,  14  Barbour,  670.  Thus  in 
Nelson  v.  Boynton,  3  Metcalf,  896,  forbearance  to  levy  an  attachment  on 
the  real  estate  of  the  father,  was  held  insufficient  to  sustain  a  parol  promise 
to  pay  the  debt  by  his  son.  In  like  manner  it  is  well  settled,  that  an 
assent  by  one  of  the  parties  to  a  contnot  to  go  on  and  perform  it,  on  the 
&ith  of  a  promise  of  payment,  given  by  a  third  person,  is  a  sufficient  con- 
sidemtion  to  support  the  promise.  Carroll  v.  Nixon,  4  Watts  &  Sergeant, 
617.  But  as  such  a  consideration,  consists  wholly  in  the  performance  of 
the  antecedent  contract,  and  does  not  arise  out  of  a  new  and  distinct  trans- 
action, the  promise  will  not  be  valid  without  a  writing.  Tompkins  v.  Smith, 
8  Stewart  &  Porter,  54;  Puckett  v.  Bates,  4  Alabama,  890.  Thus  where 
the  plaintiff  who  had  been  employed  by  a  contractor  to  put  up  the  walls  of 
a  house,  which  the  contractor  had  undertaken  to  build  for  the  defendant, 
refused  to  go  on  with  the  work,  unless  the  latter  would  promise  to  pay  him, 
which  he  finally  did;  It  was  held  that  this  promise  was  within  the  pro- 
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TWOna  of  the  sUtnte,  faeoanw  the  consideration  ooiuist«d  simply,  in  the 
performance  of  the  original  contract  to  whiob  the  promise  related ;  Sindaii 
T.  Richardson,  12  Vermont,  S3.  Sat  it  was  admitted,  that  if  the  agree- 
ment with  the  contractor  had  been  rescinded,  and  that  with  the  defendant 
sobstitnted  in  its  stead,  the  case  woatd  have  been  taken  ont  of  the  atatnte, 
for  the  promise  given  by  the  latter,  would  then  bave  been  simply  on  his 
own  account  and  not  collateral  to  a  third  person;  King  t.  Despard,  6 
Wend.,  277.  The  same  pHnoiple  was  applied  in  another  form  in  Loomia 
T.  Newball,  15  Pick.  146,  where  a  promise  by  a  father  to  pay  for  the  board 
of  bis  son,  was  beld  to  be  within  the  statote,  beoanse  the  only  consideration 
conusted  in  tbe  benefit  conferred  on  the  son,  and  not  in  a  distinct  and 
independent  transaction.  And  this  doctrine  is  folly  sustained  by  other 
eases  in  Vermont  and  Massachusetts.  Stone  t.  Symmes,  18  Pick.,  467 ; 
Newell  V.  lograbam,  15  Vermont,  422 ;  Smith  t.  Hyde,  19  id.  54 ;  Ander-. 
son  T.  Davis,  9  Vermont,  186. 

Tbe  distinction  thus  taken,  nnqnestionably  accords  with  the  policy  of  tbe 
statute,  and  protects  men  &om  being  made  liable  for  the  contracts  of  others, 
on  the  allegation  of  a  verbal  promise,  and  without  proof  of  some  new  and 
distinct  transaction  of  a  nature  to  render  them  liable,  apartfrom  the  promise. 
Tbe  ret  gatee  alone,  said  Lord  Mansfield,  in  Williams  v.  Leper,  entitle  the 
plaintiff  to  a  recovery ;  and  whenever  this  is  the  case,  the  defendant  is  not 
charged  solely  on  bis  promise,  and  tbe  mischief  which  tbe  statute  was 
intended  to  obviate  does  not  exist.  Bnt  as  the  distinction,  with  respect  to 
the  nature  of  the  consideration,  on  which  these  decisions  proceed,  was 
unknown  to  the  common  law  and  is  not  ausoeptible  of  an  exact  definition, 
it  is  not  BUTprising  that  there  shonld  be  some  inoouHistency  and  difficulty 
in  its  practical  application.  Thus  it  is  admitted  on  all  hands,  that  a  promise 
to  pay  the  debt  of  another  in  consideration  of  forbearance  to  pursue  the 
debtor,  is  within  the  statute.  But  it  was  held  in  Slingerland  v-  Morse, 
and  Mercein  v.  Mack,  that  when  the  remedy  of  the  creditor  has  ceased  to 
be  merely  personal,  and  has  taken  the  shape  of  a  lien  on  the  goods  or  pro- 
perty of  tbe  debtor,  an  abandonment  of  the  hold  tbns  acquired,  will  be  snch 
a  new  and  distinct  consideration,  as  to  take  a  promise  by  a  third  person  to 
pay  the  debt,  out  of  the  statute.  And  in  Russell  v.  Babcock,  14  Maine, 
140,  this  view  of  the  law  was  carried  to  the  extent  of  deciding,  that  a 
verbal  promise  by  the  defendant  to  be  answerable  for  a  debt,  if  the  plaintiff 
woold  refrun  from  putting  an  execution  against  the  debtor  in  the  hands  of 
the  sberi^  was  binding,  although  the  consideration  was  manifestly  one  of 
forbearance,  and  was  so  alleged  in  the  declaration.  There  are,  on  the 
other  hand,  cases  which  treat  the  suspension  or  abandonment,  of  a  levy  or 
distress  on  the  goods  of  the  debtor,  as  being,  a  mere  forbearance  to  enforce 
the  antecedent  contract,  and  not  snch  a  now  and  distinct  transaction  as 
will,  ID  the  language  of  Lord  Mansfield,  in  Williams  v.  Leper,  bind  the 
defendant  by  force  of  the  facts  and  not  of  his  promise.  Tbns  it  was  beld 
in  Nelson  v.  Boynton,  S  Metcalf,  396,  that  the  dissolution  of  an  attachment 
and  Gonaequeut  loss  of  a  lien  on  the  real  estate  of  a  father,  on  the  faith  of 
a  promise  of  payment  given  by  his  son,  would  not  take  the  promise  out  of 
the  provinons  of  the  statute.  The  court  took  the  distinction,  between  the 
case  before  them,  and  that  of  Williams  v.  Leper,  that  while  in  the  one,  the 
relinquishment  of  the  lien  was  beneficial  to  the  promisor,  who  had  been 
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emploj'ed  to  Bell  tlie  goods,  in  the  other  the  benefit  ftucraed  solel;  to  ttie 
oH^nal  dehtor.  Sat  this,  which  mskea  the  effect  of  a  ooDsideratioD, 
depend  on  the  benefit  to  the  promiBor,  instead  of  the  loss  to  the  promisee, 
is  one  nnknown  to  the  common  law,  and  of  qnestioDable  validitj  aa 
neaanred  b;  the  standard  of  general  reason.  Nor  can  it  serve  to  reconcile 
the  decision  in  Nelson  v.  Boynton,  with  those  in  Slingerlaud  v,  Morse,  and 
Mercein  v.  Mack,  where  the  relinquishment  of  the  lien,  seems  to  have 
ennred  solely  to  the  debtor.  It  Is  however  sustained  by  Brown  t.  Barney 
6  Alabama,  694,  and  Morton  t.  Black's  ex'on,  20  Id.  809,  while  in  CortiB 
T.  Brown,  6  Cashing,  488,  the  Supreme  Court  of  Massachnsetts  took  the 
farther  distinction ,  that,  to  render  an  oral  promise  to  pay  the  debt  of  another, 
binding,  the  consideration,  must  move  to  the  promisor  from  the  promisee, 
and  that  a  consideration  moving  solely  from  the  debtor  will  be  necessarily 
insafficieut;  and  it  was  consequently  decided  that  a  promise  to  the  debtor 
to  pay  the  debt,  in  consideration  of  a  transfer  made  by  him,  could  not  be 
enforced  by  the  creditor.  But  it  would  seem  well  settled  that  a  promiBO 
to  the  debtor  on  a  consideration,  moving  solely  irom  him,  vrlll  be  biDding 
in  his  &vor,  and  may  be  enforced  by  him,  if  not  by  the  creditor  j  Conkey 
T.  Hopkina,  17  Johnson,  113 ;  Shaver  v.  Adams,  10  Iredell,  3 ;  Laing  v. 
Lee  Spencer,  887 ;  Eastwood  v.  Eeoyon,  11  A.  k  E.  438.  Xhos  it  was 
said  in  Preble  v.  Baldwin,  6  Gush.,  549,  that  unless  the  promise  be  for  the 
payment  of  the  debt  of  another,  and  not  of  either  of  the  contracting  par- 
ties, it  need  not  be  in  wntjugj  and  in  Wolff  v.  Koppcl,  5  Hill,  458,  "  th&t 
a  promise  by  A.  to  B.,  that  the  former  will  pay  a  debt  due  by  the  latter, 
is  not  within  the  meaning,  though  it  ia  vrithin  the  words  of  the  statute." 
It  necessarily  follows  that  if,  as  seems  to  be  the  law,  the  creditor  can  sue 
on  such  a  promise  in  his  ovrn  name,  the  distinction  taken  in  Gnrtis  v. 
Brown,  at  best  extremely  thin,  amounts  absolutely  to  nothing;  Barker  v. 
Bucklin,  2  Denio,  45. 

In  Barker  v.  Bucklin,  the  opinion  that  a  new  consideradon  as  between 
promisor  and  promisee,  will  take  a  promise  to  pay  the  antecedent  debt 
of  a  third  person,  oat  of  the  statute,  was  denied  to  be  law,  and  it  was  said 
that  no  recovery  can  be  had  nnless  the  consideradon  move  from  the 
debtor  or  from  a  third  person,  and  not  from  the  creditor.  And  the  oases 
of  Farley  v.  Cleveland,  and  Mercein  v.  Mack,  as  well  as  the  case  actually 
before  the  court,  were  put  on  the  ground,  that  where  the  promise  is  given 
upon  a  oonsideratioa  moving  from  the  debtor  himself,  the  contract  is  really 
with  him,  and  the  creditor  only  entitled  to  enforce  it,  as  being  the  party 
beneficially  interested  in  its  perfbrmanoe.  But  the  position  thus  assumed, 
which  denies  a  recovery  to  the  creditor  in  the  only  case  in  which  he  could 
have  enforced  it  at  common  law,  is  inconsistent,  both  with  the  language 
of  the  court  and  the  facts  in  Slingerland  v.  Morse,  and  Mercein  v.  Hack, 
and  with  the  language  held  by  the  court,  if  not  with  the  facts  in  Williams 
T.  Leper,  and  Farley  v.  Cleveland.  It  was,  notwithstanding,  treated  as 
sound  in  the  subsequent  case  of  Kingsley  v.  Baleome,  4  Barbour,  131, 
where  the  court  denied  the  accuracy  of  the  rule  laid  down  by  Satagb,  G. 
J.,  in  Farley  v.  Cleveland,  and  held  that  as  a  new  oonsideration  was  requi- 
site at  common  law,  to  give  validity  to  a  promise  for  the  payment  of  an 
antecedent  debt,  the  statute  is  iuoperattve,  nnlesa  it  requires  somethiug 
further. 
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There  are,  moreoTer,  Mveral  deciaions,  which  refnse  to  admit  that  the 
nature  of  the  ooaBidention,  can  vary  the  character  of  the  promise,  and  hold 
that  a  verbal  promise  to  pay  the  debt  of  another,  is  invalid  in  all  oases, 
nnless  the  debt  is  eztingnished  and  the  promise  accepted  in  its  stead. 
Jackson  v.  Bayner,  12  Johnson,  291 ;  Campbell  t.  Tindley,  3  Huraphreya, 
330;  or  the  new  canse  of  action,  be  not  only  orifpnal  in  itself,  bnt  distinct 
from  that  which  existed  previously;  Draughan  v.  Bunting,  9  Iredell, 
10;  Stanly  v.  Hendricka,  13  Id.  88.  And  on  the  other  hand,  it  is  well 
settled,  that  the  promise  will  be  without  the  statute,  when  it  is  based  upon 
a  direct  or  consequential  extinguish  meat  of  the  debt.  Skilton  v.  Brewster, 
8  Johnson,  376;  Cooper  v.  Chamberti,  4  Devereux,  261;  Corbit  v. 
Cochran,  Riley,  44;  Shaver  v.  Adams,  10  Iredell,  13 ;  Bason  t.  Hngart, 
2  Texas,  476. 

The  difficulties  which  have  attended  the  constrnction  and  application  of 
the  fourth  section  of  the  Statute  of  Frauds,  are  so  numerous  and  perplexing, 
as  to  justify  a  doubt,  whether  the  innoTation  which  it  made  on  the  rules 
of  the  common  law,  has  been  really  beneficial.  And  some  eminent  judges 
have  expressed  the  opioioa,  that  it  has  been  the  oooasion  of  more  fraud,  than 
it  has  prevented.  In  the  state  of  Peansylvania,  where  the  provisions  of 
this  section  have  not  been  re-enacted,  no  ill  consequences  have  resulted,  or 
at  least  none  which  can  be  compared  in  fireqnency  and  magnitude,  with 
those  which  it  has  occasioned  in  those  parts  of  the  Union,  where  it  has  been 
introduced.  It  may  once  have  been  necessary,  but  if  so,  the  necessity  for 
it  has  passed  away  with  the  change  in  the  state  of  society,  and  all  that  is 
practically  useful  in  its  provisioiis,  at  the  present  day,  might  perhaps  be 
attained,  by  providing  that  promises  for  the  debt  of  another,  in  considera- 
tion merely  of  forbearance  to  bnng  snit,  should  be  invalid  unless  reduced 
to  writing. 

It  may  be  proper  to  state  that  the  question,  whether  a  promise  by 
an  executor  or  administrator  to  pay  a  debt  due  by  the  estate  which  he 
represents,  is  within  the  statute,  has  been  held  by  the  conrts  of  Massacba- 
Ktts  and  Connecticut,  to  depend  on  whether  he  has  assets  in  his  hands  at 
the  time  of  the  promise,  for  if  so,  the  promise  is  to  apply  them  to  the 
payment  of  the  debt,  and  not  to  pay  the  debt  out  of  bis  own  estate,  nor 
jet  to  pay  the  debt  of  another,  for  no  other  is  answerable;  Stebbinsv. 
Smith,  4  Pick.  97 ;  Pratt  v.  Humphrey,  22  Conn.  317. 

H. 
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TEIN.— 2  ANNE.— CORAM  HOLT,  C.  J;,  AT  GUILDHALL. 
[BEPORTED  SALEELD,  286] 


u  ictton  tat  Bnr  »U  and  dallrend.  In  ordn  to  pn 
M  |iliilB(ir»  di 


wUaim  on  proof  of  hli  bkadirrlCiDg't 


men  to  ilKa  ddJj,    Tht  dwmui 
dMd,  til*  MMk  HM  uliiilttM  in  — ' 

Thz  pluntiff  being  a  brewer,  brought  an  action  against  the  Earl  of  Tor- 
ringtoQ  for  beer  sold  and  delivered,  and  the  evidence  given  to  chat^  the 
defendant  waa,  that  the  luiial  nay  of  the  plaintiff's  dealiog  was,  that  the 
drajmen  came  every  night  to  the  clerk  of  the  brew-house,  and  gave  him  an 
account  of  the  beer  they  had  delivered  ant,  which  he  set  down  in  a  book 
kept  for  that  pnrpoae,  to  which  the  draymen  set  their  names,  and  that  the 
drayman  was  dead,  but  that  this  was  his  hand  set  to  the  book ;  and  this 
was  held  good  eridenoe  of  a  delivery ;  otherwise  of  the  shop-book  itaetf 
singly,  without  more.^ 


The  books  sapply  repeated  instances  !n  which  the  entries  of  a  deceased  per- 
son, eemtrary  to  kia  ovm  interttt,  have  beeD,  after  his  death,  received  as  evidence 
of  the  facts  Stated  by  htm  in  those  entries.  But  the  decision  in  the  principal 
ease  seems  hardly  to  ran^  itselfwithin  that  class  of  authorities,  for,  as  remarked 
by  Mr.  Phillips,  in  his  "  Law  of  Evidence,"  such  a  declaration  by  a  tradesman's 
serrantas  that  made  by  the  drayman  in  Price  v.  Lord  Torrington,  is  clearly 
distingnishable  from  entries  in  the  book  of  a  receiver,  who,  by  making  a  gra- 
tnitoos  charge  against  himself,  knowiagly  against  his  own  interest,  and  without 
any  equivalent,  repels  every  supposition  of  fraud.  A  diepoeition  to  commit 
fraud  would  have  tempted  him  to  suppress  altogether  the  fact  of  his  having 
received  any  thing,  or  to  misrepresent  the  amount  of  the  siun,  but  not  to  mia- 
r-o]  j/il  *****  ^^^  ground  or  "consideration  upon  which  it  was  received ;  that  is, 
L  J  uot  to  mis-state  the  only  fact  sought  to  be  established  by  the  proposed 
evidence.  On  the  other  hand,  the  declaration  of  the  tradesman's  servant  is 
given  in  evidence  to  prove  the  Tact  of  delivery,  and  as  ho  gives  the  account  not 
against  his  own  iutereat,  which  is  some  security  for  the  truth  of  the  statement 
in  the  other  case,  the  probability  of  his  account  being  true  or  false,  is  neither 
greater  nor  less  than  the  probability  of  liis  being  honest  or  dishonest,  which  is 
nothing  more  than  may  be  said  in  every  case  of  hearsay.  The  circumstance  of 
his  thereby  acknowledging  the  receipt  of  goods,  which,  it  may  be  said,  would 
be  evidence  in  an  action  against  him,  seems  to  amount  to  little  or  nothing.  It 
was  the  least  he  could  say.  To  have  said  nothing  at  all,  would,  as  be  most 
have  known,  necessarily  led  to  inquiry. 

Price  V.  Lord  Torrington  falls  within  the  class  of  cases  thus  described  by 
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Mr.  Jnfitiee  Taanton.  "  A  iniDnte  Id  writing,  made  at  the  time  when  the  fact 
it  records  took  plac«,  bf  apenon,  since  deceased,  tn  the  OTdiaari/ enurae  of  hi* 
butmax,  corroborated  hy  other  circnmatanceB,  which  render  it  probable  that 
the  fact  occnn«d  is  admissible  in  evidence."  Doe  t.  Tarford,  3  6.  &  Ad.  89S. 
In  that  esse  a  landlord  instructed  B.  to  give  the  defendant  notice  to  qnit,  and 

B.  commanicated  it  to  his  partner  P.,  who,  having-  prepared  three  notices  to 
quit,  two  of  them  to  be  served  on  otherpersons,  and  three  daplicates,  went  ont, 
retnmed  in  the  evening,  and  delivered  to  B.  three  dnplicates,  one  of  which  was 
a  duplicate  of  the  notice  to  the  defendant,  indorsed  b^  P.  It  was  proved  that 
the  other  notices  were  delivered  as  intended,  that  the  defendant  had  afterwards 
reqoested  not  to  be  compelled  to  qnit,  and  that  it  was  the  invariable  practice 
of  the  clerks  of  B.  and  P.,  who  nsoolly  served  the  notices  to  qnit,  to  indorse,  on 
a  duplicate  of  such  notice,  a  memorandnm  of  the  fact  and  time  of  service.  The 
dnplicate  in  qnestion  was  so  indorsed,  and  it  was  admitted  after  the  death  of 
P.,  to  prove  the  service  of  the  third  notice  on  the  defendant. 

The  former  cases  on  this  sabject  will  be  fonnd  cited  and  discnssed  in  Doe  v. 
Tnrfor ;  it  will  therefore  be  nnnecessary  to  advert  to  them  at  length  in  this 
note.  See  Pitman  v.  Maddoz,  2  Salk.  690 ;  Hag«dom  v.  Beid,  3  Camp.  379 ; 
Ghampneys  v.  Peck,  1  Btark.  404 ;  Pritt  v.  Fairclongh,  3  Camp.  305,  et  notaa ; 
(and  Begina  v.  Dnkinfield,  11  Q.  B.  678,  685.)    I  Poole  v.  Dicas,  1  Bing.  N. 

C.  649,  a  bill  became  doe  and  was  left  vrith  a  notary,  to  demand  pajment ;  M., 
the  notarj's  clerk,  went  ont,  retnmed,  and  in  one  of  the  notary's  books  into 
which  the  bill  had  been  previonsl;  copied,  wrote  in  the  margin  no  effixU ;  another 
clerk  made  a  similar  entry  in  another  book,  from  M.'s  dictation ;  all  this  was 
done  in  the  regular  course  of  business :  the  court  held  that  after  the  death  of 
M.,  the  entry  made  bj  him  was  admissible  to  prove  the  dishonor  of  the  bill. 
"  We  think  it,"  said  Tindal,  C.  J.,  "  admissible,  on  the  ground  that  it  was  an 
entry  made  at  the  time  of  the  transaction,  and  made  in  the  usual  coarse  and 
routine  of  bnaiuess  by  a  person  who  had  no  intei«st  to  mis-state  what  had  oc- 

Mr.  J.  Parke,  in  delivering  his  judgment  in  Doe  v.  Tarford,  remarks  a  dis- 
tinction between  the  admissibility  of  an  entry  of  this  description,  and  of  an 
entry  admitted  in  evidence  becanae  against  the  interest  of  the  party  making  it. 
"It  is  to  be  observed,"  said  his  Lordship,  "that  in  cose  of  an  entry  Mling  under 
the  mle  as  being  an  admission  against  interest,  proof  of  the  handwriting  of  the 
party  and  his  death,  is  enough  to  authorise  its  reception;  at  whatever  time  it 
was  made,  it  is  admissible.  Bnt  in  the  other  case,  it  is  essential  to  prove  that 
it  was  made  at  the  time  it  purports  to  bear  date ;  it  most  be  a  contemporaneons 
entry."    3B.  AAd.  S98. 

An  entry  admissible  after  the  maker's  death,  because  made  in  the  conrsa  of 
bosiness,  is,  however,  evidence  of  those  things  only  which,  according  to  the 
eonrse  of  that  baainess,  it  was  the  daty  of  the  deceased  person  to  enter.  In 
Chambers  v.  Bemasconi,  1  Tyrwh,  342,4Tyrwh.  531,  in  error,  a  distinction  was 
engrafted  apon  the  rale  laid  down  in  Doe  v.  Tnrford.  In  that  case  it  became 
material  to  ascertain  the  place  at  which  one  Chambers  had  been  arrested.  The 
nnder-Bbeiiff  of  Middlesex  being  called,  prodnced  the  writ,  and  stated  that  by 
the  conrse  of  his  office,  the  bailiff  "making  an  arrest  was  required  imme- 
diately afterwards  to  transmit  to  the  office  a  memorandnm  or  certificate  >■  J 
of  the  arrest,  and  that  for  the  last  few  years,  an  occonnt  of  the  place  where  tha 
arrest  took  place  had  also  been  required  from  him  j  it  was  then  proved  that  the 
bailiff  who  arrested  Chambers  was  deceased,  and  the  following  memorandum  in 
his  handwriting,  taken  from  the  files  of  the  office,  was  tendered  in  evidence  to 
prove  the  place  where  he  mode  the  anest. 
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"  9  NoTembw,  1825. 

"  I  arrested  A.  H.  CBarobers,  tbe  elder,  only,  in  Sontb  Molton  street,  at  the 
snit  of  WiUtam  Brereton. 

"  Taovu  Wrmht," 

The  memorandam  was  held  by  the  Court  of  Exchequer  inudmigsible  for  the 
r«i  ji  1  P'"T''^  ^<"'  "''ich  *it  was  offered,  and  afterwards  in  tbe  Exchequer 
[  "  "J  Chamber,  whither  the  point  was  carried  by  a  bill  of  eiceptions.  "  The 
ground,"  eaid  Lord  Denman,  C.  J.,  delivering  the  judgment  of  the  Excheqner 
Chamber,  "  on  which  the  Attorney  Qeueral  first  rested  his  argnment  for  the 
plaintiff  in  error,  was  not  ranch  relied  on  by  him,  viz.,  that  tho  certificate  was  an 
admission  against  the  interest  of  the  party  making  it,  becanse  it  renders  him 
liable  for  the  body  arrested.  He  had  recourse  to  a  mnch  broader  principle, 
and  laid  it  down  as  a  mie,  that  an  entry  made  by  a  person  deceased,  in  the 
eoorse  of  his  doty,  where  he  had  no  interest  in  stating  an  ontnith,  is  to  be  re- 
ceived as  proof  of  the  fact  stated  in  the  entry,  and  of  every  circnmatance  therein 
described,  which  woold  natnrally  accompany  the  fact  itself.  The  discussion  of 
this  point  involved  the  general  principles  of  evidence,  and  a  long  list  of  cases 
determined  by  judges  of  the  highest  authority,  from  that  of  Price  v.  Torrington, 
before  Holt,  C.  J.,  to  Doe  d.  Fatteshall  v.  Tnrford,  recently  decided  by  Lord 
Tenterden  in  the  Conrt  of  King's  Bench.  After  carefully  considering,  how* 
ever,  all  that  was  urged,  we  do  not  find  it  necessary,  and  therefore  we  think  it 
would  not  be  proper,  to  enter  upon  that  extensive  argument ;  for  as  all  the 
terms  of  the  legal  proposition  above  laid  down  are  manifestly  essential  to  ren- 
der the  certificate  admissible,  if  any  one  of  them  fails,  the  plaintiff  in  error  can- 
not succeed ;  and  vm  are  all  of  opinion,  tiat  akaimer  effect  mat/  be  due  to  a» 
entry  made  in  the  course  of  any  ojjice,  reporting  facte  necettary  to  ihe  perform- 
mux  of  a  duty,  ike  statement  of  other  circumntances,  hoKever  naturally  tkey  tnajf 
he  thought  to  find  a  place  iw  the  narraiioe,  it  no  proof  of  those  eircumttancet. 
Admitting  then  for  the  sake  of  argument,  that  the  eutry  tendered  was  evidence 
of  the  fact,  and  even  of  the  day  when  the  arrest  was  made,  (both  which  facts  it 
might  be  necessary  for  tbe  officer  to  make  known  to  his  principal,]  we  are  all 
clearly  of  opinion  that  it  is  not  admissible  to  prove  in  what  paticular  spot 
within  the  bailiwick  tbe  caption  took  place,  that  circamstance  being  merely 
collateral  to  the  duty  done."    [See  Lloyd  v.  Wait,  1  PhU.  61.] 

It  is  difficult,  in  pursoing  this  case,  [Chambers  v.  Bernosconi,]  to  avoid 
remarking,  that,  although  professing  to  steer  wholly  clear  of  the  doctrine  pro- 
mnlgated  in  Doe  v.  Tarford,  it  still  seems  hardly  reconcileable  in  its  facts  with 
that  decision ;  for  it  was  proved  in  Chambers  v.  Bemasconi,  and  is  indeed 
stated  in  the  judgment  of  the  L.  G.  J,,  that  the  course  of  the  office  of  the 
Sheriff  of  Middlesex  is  to  require  a  return  in  writing  of  the  arrest,  and  of  the 
place  where  it  is  made,  under  the  hand  of  the  officer  making  it.  Now  it  car- 
tainly,  in  ordinary  parlance,  would  be  said  to  be  the  officer's  duty  to  comply 
with  the  course  of  the  office  by  returning  the  place  of  arrest,  had  he  refused  to 
do  so  he  would  probably  have  been  discharged.  And  it  is  difficult  to  see  how 
an  entry  which  he  was  required  to  make,  and  had  not  the  choice  of  omitting, 
conld  be  more  collateral  to  his  duty  than  the  entry  of  the  service  of  the  notice 
to  quit  was  to  that  of  the  person  making  it  in  Boe  v.  Turford ;  and  it  seems 
obvious  that  the  entry  of  the  place  of  arrat  might  prove  of  utility  to  the  officer's 
employer,  the  sheriff;  since,  if  an  action  of  trespass  were  brought  against  him 
by  the  party  arrested,  he  would,  in  order  to  his  defence,  be  obliged  to  show  that 
he  arrested  him  within  the  county ;  so  that  a  knowledge  of  the  precise  spot  on 
r'liSl  ^^^  *^^  caption  took  place  might  be  very  material  and  asefbl  to  bim. 
But  whatever  may  be  oar  opinion  *as  to  the  possibility  of  reconciling 
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ChMoben  ▼.  Bernucoid  witl  Doe  t.  TnrfoH,  it  may  be  safely  atatod,  that 
the  fonDer  case  has  not  shaken  the  general  doctrioe  promulgated  in  the  latter, 
unce  the  attention  of  the  Conrt  of  Commoo  Pleas  was  drawn  to  both  in 
Poole  T.  Dicaa,  1  Bingh.  N.  C  649,  where  the  anthority  of  Doe  t.  Tarford  waa 
expressly  recognised;  and  TIndal,  G.  J.,  and  Park,  J.,  both  stated,  that  the 
decision  in  Chambers  t.  Berasconi  tnmed  wholly  on  the  circumstances  that  the 
officer  had  gone  beyond  the  sphere  of  hia  dnty  in  making  an  entry  of  the  place 
of  arrttt.  See  Baron  de  Batzen  t.  Farr,  4  A.  ft  E.  S3;  in  the  report  of  which 
there  seeras  to  be  some  mistake.  See  also  Marks  t.  Lahee,  3  Bingb.  N.  0. 
420.  [Clark  v.  Wilmot,  I  Tounge  &  C,  N.  C.  63,  corrected  2  id.  259  n. ; 
PickeringT.  BishopofEIy,  2id.  249;  andLloydv.  Wait,  1  Phil.  61.  In  Doe 
d.  Graham  t.  Hawkins,  2  Q.  B.  212,  the  acconnt  admitted  was  written  by  a 
clerk  (still  living  and  not  called)  of  the  deceased  officer,  and  it  had  been  recog- 
nised by  the  oCGcer  as  his.  In  DaTis  v.  Lloyd,  1  Car.  ft  M.  27S,  it  appeared  to 
be  the  practice  of  the  Jews  that  cireamciaion  ehonld  take  place  on  the  eighth 
day  after  the  birth,  and  that  it  is  the  doty  of  the  Chief  Rabbi  to  perfonn  the 
rite  and  to  make  an  entry  thereof  in  a  book  kept  at  the  synagogae.  The  death 
of  the  Chief  Babbi  being  proved,  anch  an  entry  was  offered  in  evidence  to  show 
the  ^e  of  a  Jew,  but  Lord  Denman,  after  consnlting  Patteson,  J.,  rejected  it, 
probably  on  the  gronnd  that  the  dnty  of  the  Chief  Babbi  did  not  spring  firom 
any  relation  reci^niMd  by  law. 

In  Brain  t,  Preece,  11  M.  k  W.  773,  it  was  the  coarse  of  buBiness  for  H., 
one  of  the  workmen  at  a  coal-mine,  to  give  notice  of  the  coala  Bold,  to  the  fore- 
mao  7.,  who,  not  being  able  to  write,  employed  another  man  to  enter  the  sales, 
and  the  entries  were  afterwards  read  over  to  him.  H.  and  T.  being  dead,  the 
entties  were  held  not  to  be  evidence,  apparently  on  the  ground  that  they  were 
not  made  by  a  person  having  direct  knowledge  of  the  facts  or  a  person  employed 
by  him  ;  and  Lord  Abinger,  C.  B.,  observed  that,  "  as  regards  the  case  of  Price 
V.  Lord  Torrington,  it  is  better  to  adhere  to  that  case  as  it  stands,  and  not  to 
give  any  extension  to  it."]  The  declarations  of  a  deceased  witness  to  a  deed 
tending  to  show  that  he  was  concerned  in  forging  it  are  inodmieaible,  Stobart 
T.  Dryden,  1  Hee.  ft  Welsh,  616  ;  but  in  that  case  it  was  not  argued  that  they 
were  declarations  against  interest,  [nor  conld  that  have  been  snccessfally 
argued  according  to  the  Snaaex  Peerage  case,  11  CI.  ft  fin.  85.  For  the  law 
ss  to  admissibility  of  statements  against  the  interest  of  the  person  making 
tbem.  see  Highham  v.  Bidgway,  vol.  II.  p.  183,  and  the  notes.]  (See  Doe  d. 
Padwiok  v.  Skinner,  3  Eieh.  84.) 

A  qaestion  has  been  made,  but  not  that  I  know  of  decided  expressly,  bow 
br  an  ond  declaration  is  admissible.  It  would  seem  from  the  intimations 
pven  by  Coleridge,  J.,  and  Lord  Campbell  in  Stapleton  v.  Clongh,  2  Ellis  ft 
Blackbnm,  (75  £.  0.  L.)  235,  that "  where  the  declaration  by  word  of  month  or 
by  writing  fnlfils  the  conditions  requisite  for  the  admissibility  of  declarations, 
it  may  be  indifferent  which  of  the  two  is  used."  And  see  what  is  said  by  Lord 
Campbell  in  Doe  v.  Tnrford,  and  in  The  Sussex  Peerage  case,  11  Clarke  ft 
Fmnelly,  113.  The  point  is  one  however  which  I  think  is  by  no  means  to  be 
considered  as  clear  in  favonr  of  such  declarations. 


Thx  partiouUr  point  in  Price  t.  Torrington  has  often  been  confinned  in 
thia  coanti7 ;  and  it  ma;  be  taken  as  the  settled  law  of  all  the  states,  that 
entries  made  in  ihe  nsoal  conrae  of  bnuness  by  the  plaintiFs  elerk,  are 
admissible  in  evidence  after  his  death,  on  proof  of  his  handwriting.    Lewis 
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T.  Norton,  1  Washington,  76 ;  Clarke  v.  Magroder  et  ti.,  2  Harris  k  John- 
Hon,  77;  Clemens  v.  Patton,  Donegan  &  Co.,  9  Porter,  2S9}  Everl;  t. 
Braaford,  4  Alabama,  371,  &o. 

And  the  general  principle  in  Doe  7.  Tnrford,  as  distinct  from  the  prin- 
ciple of  entries  against  interest,  had  been  ascertained  and  established  in  this 
country  before  that  decision  vas  made.  The  leading  case  is  Welsh  <r. 
Barrett,  16  Massachusetts,  380,  decided  bj  Chief  Justice  Farkek  in  1819. 
It  was  assumpsit  on  a  promissory  note,  by  endorsee  agiunst  endorser.  To 
prove  demand  and  notice,  the  book  of  a  deceased  messenger  of  the  bank 
where  the  note  had  been  left  for  collection,  was  offered.  The  cashier  proved 
it  to  be  the  book  whieh  the  messenger  had  kept  pursuant  to  the  regulations 
of  the  bank,  and  in  which  be  entered  his  doings  with  respect  to  notices  to 
the  makers  and  endorsers  of  notes  belonging  to  the  bank,  or  left  with  it  for 
oolleation,  The  by-laws  of  the  bank  made  it  part  of  bb  daty  to  keep  sacb 
a  book,  and  be  had  taken  the  required  oath  faithfully  to  perform  his  dutj. 
The  book  contained  entries  of  the  names  of  makers  and  endorsers  of  pro- 
missory notes,  and  certain  figures  and  memoranda,  which  the  oashier  testi- 
fied were  in  the  handwritingofthedeceased  messenger,  and  were  the  minutes 
made  by  bim  of  hit  doings  with  respect  to  such  notes.  The  question  was 
argued  at  length,  ( Webiter  sgainst  the  admission  of  the  book) :  Parker, 
C.  J.,  in  delivering  the  opinion  of  the  court  in  &vor  of  the  book,  examines 
the  subject  and  the  cases  with  great  ability,  and  says :  "The  principle 
seems  to  be  founded  in  good  sense,  and  public  convenience.  What  a  man 
has  said  when  not  under  oatb,  may  not  in  general  be  {pven  in  cTidence, 
when  he  is  dead ;  because  his  words  may  be  misconstrued  and  misrecol- 
leoted ;  as  well  as  because  it  caonot  be  known  that  he  was  under  any 
strong  motive  to  declare  the  truth.  But  what  a  man  has  actually  done  and 
committed  to  writing,  when  under  obligation  to  do  the  act,  it  being  in  the 
course  of  the  business  he  has  undertaken,  and  he  being  dead,  there  seema 
to  he  no  danger  in  submitting  to  the  jury."  He  added,  that  the  practice 
might  safely  be  extended  to  the  proof  of  entries  made  by  a  meichant'e  clerk, 
after  his  death,  in  a  case  proper  for  the  admission  of  a  merchant's  books. 
This  case  was  confirmed  and  acted  upon  in  Halliday  v.  Martiuett,  20  John- 
son, 168.  This,  also,  was  assumpsit  by  endorsee  of  a  promissory  note 
against  endorser ;  in  whieh,  due  diligence  in  making  demand  and  giving 
notice  was  to  be  proved.  The  protest,  and  register  of  protests,  of  a  deceased 
notary,  proved  by  his  clerk,  the  rofpater  containing  memoranda  of  his  acts 
respecting  notices,  were  held  admissible.  The  due  diligence  in  making 
demand  seems  to  have  been  established  by  these  and  the  custom  of  the 
office ;  and  though  the  ^t  did  not  amount  to  due  diligenee  in  giving  notice, 
yet  the  register  of  protests  was  deemed  evidence  of  the  tacts  stated  in  it : 
and  the  court,  per  WoODwoBTH,  C.  J.,  said,  "  If  the  notary  had  stated, 
that  the  endorsee  could  not  be  found,  as  he  had  done  with  respect  to  the 
maker,  he  would  have  made  out  sufficient  to  entitle  the  plaintiff  to  recover." 
It  may  be  proper  to  observe,  that,  this  being  a  promissory  note,  the  protest 
had  no  other  value  as  evidence,  than  an  entry  or  memorandum.  The  prin- 
ciple of  this  case  has  been  repeatedly  confirmed  in  New  York ;  as,  in  Hart 
et  al.  V.  Wilson  et  al.,  2  Wendell,  613  ;  Butler  v.  Wright,  id.  869  ;  Nich- 
ols V.  Goldsmith,  7  id.  I6&  ;  Merrill  et  al.  v.  The  Ithaca  and  Owego  R.  B. 
Co.,  16  id.  587 ;  and  it  is  now  oonsidered  a  settled  rule,  "  that  entries  and 
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nwmoranda  made  in  the  uiu]  oonrse  of  buBineH,  by  notaries,  clerks,  and 
other  peraoua,  may  be  received  in  evidence  after  the  death  of  the  person 
who  made  them ;"  Brewster  t.  Doane  and  aaother,  2  Hill's  New  York 
Sep.  537 ;  Sheldon  t.  Bentham,  4  id,  129 ;  and  see,  Bidgelej  t.  Johneon 
and  others,  II  Barbour,  627.  See,  also,  to  the  same  effect,  Williameon  v. 
Doe,  7  Blackford,  12,  18;  Spann  v.  Baltiell,  1  Florida,  802,  821 ;  Bank 
of  ToDuessee  v.  Smith,  9  B.  Monroe,  609,  611;  Citj  of  Boston  t.  Inhabi- 
tants of  Weymontfaj  6  Onshing,  542. 

Tbo  ease  of  Welsh  t.  Barrett  is  likewise  confirmed  and  acted  npon  in 
Nicholls  T.  Webb,  8  Wheaton,  826  :  an  action  of  the  same  kind  on  a  pro- 
missory note.  The  protest  by  the  deceased  notary,  and  an  extract  from  his 
book  which  was  dnly  authenticated  as  a  regular  record  of  hia  notarial  acts, 
were  offered  in  CTidenco  to  prove  demand  and  notice ;  the  book  contained  a 
copy  of  the  note,  and  in  the  margin  this  memorandam,  "  Endoreer  duly 
DotiSed  in  writing  19th  July,  1819,  the  lest  day  of  grace  being  Sunday  the 
18th  ;"  which  was  signed  by  the  notary.  The  opinion  of  tbe  court,  is 
bvoar  of  tbe  evidence,  was  given  by  Stobt,  J. ;  he  says,  that  being  a  pro- 
missory not«  in  which  the  action  of  a  notary  was  not  necessary,  the  prot«at 
itself  waa  not  evidence  in  chief  of  the  fact  of  demand ;  bnt  that  from  tbe 
nsage  in  employing  notancs  it  may  be  inferred  that  "  the  protesting  of  notes, 
if  not  strictly  the  duty  of  the  notary,  was  in  conformity  to  general  practice, 
and  was  an  employment  in  which  he  was  usually  engaged  :"  the  subject 
is  then  examined,  and  the  case  diBtingnisbed  iiom  that  class  of  cases  in 
which  the  entry  charges  the  person  making  it;  the  decision  in  Welsh  t. 
Barrett  is  cited,  and  the  judge  concludes  ;  "We  are  entirely  satisfied  with 
that  decision,  and  think  it  is  founded  in  good  sense  and  public  convenience. 
We  think  it  a  safe  principle,  that  memorandnme  made  by  a  person  in  tbo 
ordinary  course  of  his  business,  of  sct^  or  matters  which  his  duty  in  snoh 
business  requires  him  to  do  for  others,  in  case  of  his  death,  are  admissible 
evidence  of  the  acts  and  matters  so  done.  *  *  *  A  fortiori,  we  think 
the  acta  of  a  public  officer,  like  a  notary  public,  admissible,  although  they 
may  not  he  strictly  official,  if  they  are  according  to  the  customary  huriness 
of  his  office,  since  he  acts  aa  a  sworn  officer,  and  is  clothed  with  pnblio 
authority  and  confidence." 

In  Dblawase,  in  The  Bank  of  Wilmington  and  Brandywine  v.  Bradnn, 
cited  in  1  Harrington,  14,  tbe  register  of  a  deceased  notary  was  decided  to 
be  competent  to  prove  notice,  &c.  In  Bank  of  Wilmington  and  Brandy- 
wine  T.  Cooper's  adm'r,  id.  10,  there  is  a  valuable  remark  of  Chief  Justice 
Clayton,  which  detects  an  important  error  on  a  collateral  point  in  Nicholls 
r.  Webb :  "  I  must  be  permitted,"  he  says,  "  to  say  a  word  as  to  the  cans 
of  Nicholls  T.  Webb,  so  far  as  it  is  considered  an  authority  to  eBtablisb  the 
pnnt  that  the  entry  on  the  record  of  tbe  deceased  notary's  book,  '  that  due 
notice  was  given  to  tbe  endorser,'  is  to  be  taken  as  proof  that  legal  notice 
was  given.  The  book  I  would  bold  as  evidence  of  all  the  facts  it  gives  as 
to  the  time,  manner,  &c.,  of  notice,  by  reason  of  his  death.  If  we  go  far- 
ther,  we  make  the  notary  the  judge  of  what  is  Ugal  notice  to  fix  tbe 
endorser.  Now  what  is  legal  notice  is  a  question  of  law  for  the  court,  and 
not  for  the  notary.  He  shonld  not«  the  facte,  when  he  gave  notice ;  to 
whom;  the  mode,  &c.  These  Me/aets,  and  his  record  would  be  sufficient 
to  prove  them ;  but  the  concluuon  of  law,  whether  it  is  due  notice  or  not,  is 
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for  tu  to  decide,  aod  not  him.  If  the  ease  in  Wheatcn  gpa  as  far  u  it 
appears  it  did  go,  it  has  not  mj  approbation  aa  sound  law."  And  this  is 
ooDfirmed  in  Spann  t.  BaltisU,  1  Florida,  802,  S23.  In  Hatfield  t.  Perry, 
4  Harrington,  468,  where  Nicbolls  t.  Webb  is  again  approved,  it  is  decided 
that  the  notary's  certificate  is  not  admisBible ;  and  see  19  Alab.  719. 

In  Pennstlvania,  the  cases  of  Welsh  v.  Barrett  and  Nicfaolls  r. 
Webb,  are  reoognized,  and  the  principle  regarded  as  a  settled  one,  in  Phila- 
delphia Bank  t.  Officer  and  another,  12  Sergeant  &  Bawle,  49;  Farmers' 
Bank  of  Lancaster  t.  Whitehill,  16  id.  89 ;  and  see  Henry  v.  Ovea,  1 
Watts,  46. 

In  Mississippi,  these  cases  have  been  adopted,  and  it  is  there  considered 
to  be  a  settled  principle  of  the  common  law,  that  "  a  memoraDdnm  of  one 
who  knew  the  fact  bad  no  interest  to  taiafy  it,  and  which  was  made  by  bini 
as  a  public  officer  in  the  regular  course  of  his  business  as  snch,"  he  being 
dead,  is  admissible  evidence;  and  aceordingly  the  written  entry  or  memo- 
randum of  a  deceased  notary,  as  to  demand  and  notice,  in  case  of  promissory 
notes,  is  received.  Ogden  v.  Olidewell  et  al.,  6  Howard,  1T9;  Bodley  v. 
Scarborough  et  al.  id.  729. 

Id  Maine,  a  more  interesting  case  occurs :  in  The  Inhabitants  of  Augusta 
T.  The  Inhabitants  of  Windsor,  19  Maine,  1  Appleton,  317,  iu  assumpsit 
for  chains  incurred  by  plaintifis  on  account  of  a  pauper  properly  chai^^ 
able  on  defendants,  it  became  important  to  show  al  tehal  lime  one  Temple 
Lioscott  had  had  hi»  hg  iroken  ;  and  for  the  purpose  of  fixing  the  date,  the 
plainti^  offered  in  evidence,  a  day-book  of  Dr.  Neal  of  Gardiner,  contain- 
ing two  charges  against  Temple  Linsoott,  one  dated  Sept.  28,  1821,  and 
the  other.  Sept  29,  of  the  same  year,  for  reduoing  a  fracture  in  his  leg 
and  for  medical  attendance.  It  was  Airlher  proved  that  Dr.  Neal  attended 
and  set  Linscotf  s  leg ;  that  be  died  in  1839 ;  that  he  was  a  regularly  prac- 
tising physician  in  1820  and  1821 :  and  that  the  book  introduced  was  in 
bis  handwriting.  The  court,  per  Shepley,  J.,  adopted  the  principle  of 
Doe  V.  Turford,  and  Nicbolls  v.  Webb :  and  on  that  ground  decided  that 
the  evidence  was  admlsuble.  And  more  recently  it  has  been  hold  in  that 
state,  that  contemporaneous  entries  by  third  persons  in  their  own  books  in 
the  ordinary  course  of  business,  where  the  matter  is  within  their  knowledge 
and  there  is  no  apparent  motive  to  pervert  the  &ct,  are  evidence ;  Dow  t. 
Sawyer,  29  Mune,  118. 

In  Alabaua,  it  is  declared  to  be  a  "principle  now  too  firmly  settled  to 
require  argument  or  illustration,  that  books  of  accounts  kept  by  a  deceased 
clerk,  and  other  entries  or  memoranda  made  in  the  course  of  business  or 
duty,  by  any  one  who  would  at  the  time  have  been  a  competent  witness  to 
the  hot  which  he  registers,  are  admissible  evidence  :"  and  moreover,  that 
if  the  book  containing  the  ori^ual  entry  has  been  destroyed  or  lost,  a  copy, 
proved  by  the  oath  of  a  person  who  oopied  it,  js  admiswble ;  and  accord- 
ingly  a  sworn  copy,  from  the  book  of  a  deceased  warehouseman  and 
weigher,  of  an  enti^  of  the  weight  of  some  bales  of  cotton,  the  book  itself 
having  been  destroyed  in  a  fire,  was  decided  to  be  admissible  in  a  suit 
between  third  parties ;  Batre  v.  Simpson,  4  Alabama,  306,  312  ;  Brown, 
use,  &o.,  T.  Steel  et  al.,  ex'r,  14  Alabama,  63. 

In  Connecticut,  in  Livingston  v.  Tyler,  14  Gonneoticut,  494,  499, 
entries  by  a  deceased  clerk  of  the  defendant,  of  the  quantity  of  baik  deli- 
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TCred  at  the  defendkut's  tannery,  in  a  oase  where  the  plaintiff  bad  kept  no 
aoocQut,  and  was  therefore  to  be  cooaidered  aa  having  aoqoiesoed  in  the 
accooDt'B  being  kept  by  the  clerk,  in  the  chanoter,  to  Bome  extent,  of  tho 
agent  of  both  parties,  were  decided  to  be  admisBible  evidence  of  the  quan- 
dty  delivered ;  within  the  principle,  that  private,  original  entries  by  third 
persona,  are  reoeivable  when  they  have  been  made  in  the  nanal  coniBe  of 
bnsiDeM,  by  a  person  now  incapable  of  giving  testimony,  who  bad  know- 
ledge of  the  &Dt,  and  bad  no  motive  to  misrepresent  it,  and  more  espe- 
ciallj  when  made  with  Ae  preanmed  assent  of  the  person  to  be  charged 
with  them. 

In  Nonrse  and  Wife  v.  Iff'Cay  and  another,  2  Bawle,  TO,  to  show  that 
a  deed  was  a  forgery,  the  acoonnt  book  of  a  deceased  magistrate  showiag 
charges  for  acknowledgments  of  three  other  deeds  on  the  same  day,  and  no 
ebai^  for  the  acknowledgment  of  this,  was  decided  to  be  admisaible.  It 
is  obviona  that  the  ground  on  which  entries  in  the  course  of  business  are 
admitted,  is  that  as  ret  geitoB  they  afford  a  preanmption  as  to  other  iacts : 
and  an  omisaion  in  &  course  of  uaoal  entry,  ia  often  aa  strong  a  fact  aa  an 
entry. 

Taking  these  American  cases  together,  the  principle  derivable  &om 
them  is,  that  entries  made  in  the  regnlar  course  of  the  person's  busineaa 
or  employment,  though  he  waa  not  a  public  officer,  and  though  it  waa  not 
his  doty  to  make  the  entriea,  are  admiasible  evidence  after  his  death. 

The  general  rule  ia,  that  to  render  the  entry  admissible,  the  person  who 
made  it  most  be  dead.  This  is  strictly  adhered  to  in  New  York  and  Ala- 
bama j  and  absence  from  the  state,  permanent  or  tempbrary,  b  not  anffi- 
eient;  in  such  case,  the  person  mnat  be  produced,  or  his  deposition  taken. 
Brewster  v.  Doane  &  another,  2  Hill's  New  York  Reports,  537,  where  the 
New  York  cases  are  cited  j  Moore  v.  Andrews  and  Brothers,  5  Porter, 
107.  In  Sontb  Carolina,  the  handwriting  of  a  clerk  may  be  proved,  if  be 
is  out  of  the  state.  Elms  v.  Chevis,  2  M'Cord,  349 ;  but  not  if  he  is  within 
it  Tnnno  v.  Rogers  and  M'Bride,  1  Bay,  4S0.  In  Pennsylvania,  it  is  a 
settled  general  principle,  "that  absence  ftom  the  state,  as  far  as  it  affects 
the  admisribility  of  secondary  evidence,  has  the  same  efiect  as  the  death  of 
the  witness."  Alton  v.  Berghans,  8  Watte,  77 ;  and  the  admissibility  of 
entries  by  a  clerk  who  is  out  of  the  state  or  the  jurisdiction  of  the  court, 
upon  proof  of  his  writing,  ia  abundantly  settled ;  Sterrett  v.  Bull,  I 
Binney,  284,  287 ;  Crouse  and  another  v.  Miller,  10  Sergeant  &  Bawle, 
155 ;  bat  as  a  subptsna  of  a  county  conrt  runs  through  the  whole  state,  it 
is  not  enough  that  he  is  in  a  distant  oonnty;  Hay  v.  Kramer,  2  Watts  & 
Sergeant,  137 ;  Philadelphia  Bank  v.  Officer,  12  Sergeant  &  Rawle,  49. 
In  Massachnsette,  insanity  has  been  held  to  be  equivalent  to  death  ;  Union 
Bank  v.  Enapp,  8  Pickering,  36;  Holbrook  v.  Gay,  6  Cashing,  218;  and 
m  case  of  auditing  a  gnardun's  acconnt  where  the  referee  had  adopted  the 
principle  of  admitting  receipts  as  evidence  of  payment,  where  the  receiver 
woe  dead  or  out  of  the  state,  it  was  decided  not  to  be  ground  of  objection. 

The  principle  of  Doe  v.  Turford  is  therefore  to  be  considered  as  well 
settled  in  this  country.  But  the  American  cases  appear  to  establish 
another  principle,  which  is  derived  directly  out  of  the  former,  and  is  in 
bet  bat  a  more  extended  application  of  it;  viz.;  That  where  original 
Entries  have  been  made  in  the  usual  coarse  of  business,  and  are  anthenti- 
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oated  as  ancli  by  the  oath  of  the  penoD  who  mode  them,  though  be 
remembers  tad  can  testify  nothing  aboat  the  facta  recorded  in  the  entries, 
ench  eotriea  thus  yeri£ed  by  the  oath  of  the  person  who  make  them,  are 
adminaible,  primary  evidenoe  of  those  facts,  during  his  life ;  and  the 
aocuraoj  of  this  view  is  confirmed  in  8pann  t.  Baltzell,  1  Florida,  302, 
821. 

The  cosee  inTolving  tbia  principle  are  to  be  distingniahed  from  those 
which  turn  upon  a  witness's  being  allowed  to  refresh  his  memory  by  refer- 
ing  to  memoranda  or  entries.  Under  the  notion  of  refreshing  the 
memory  by  looking  at  papers,  there  are  two  kinds  of  practice  :  1.  Where 
the  witness  by  referring  to  the  paper,  has  his  memory  actually  revived 
and  restored,  so  that  he  swears  to  an  actual  reoollectioD  of  the  &ct ;  and 
in  this  case,  the  paper  thus  need  may  be  one  mode  after  the  transaotiOD, 
may  be  a  copy,  and  need  not  be  produced  in  conrt.  2.  Where  the  witness 
after  referring  to  the  paper  nndertakee  to  swear  positively  to  the  fact ;  yet 
not  because  he  remembers  it,  but  because  of  the  confidence  he  has  in  tlie 
paper ;  and  here,  the  paper  mnst  be  produced  to  tbe  court,  muat  be  an 
original,  and  made  about  the  time  of  the  ocoarrenoe;  See  O'Neale  v. 
Walton,  1  Bichardson,  234 ;  and  Bank  of  Tennessee  v.  Cowan  et  alp.,  7 
Humphreys,  70 ;  Sawcer  v.  The  Farmers  Bank,  ^  Maryland,  418.  In 
illustration  of  the  extent  to  which  this  practice  is  allowed  in  England,  and 
for  proof  that  it  ia  the  oath  of  the  witness,  and  not  the  paper,  which  in 
Buoh  oases  ia  the  evidenoe ;  see  the  caae  of  Maugham  v.  Hubbard  and- 
Robinson,  8  Bamewell  &  Cressweil,  14 ;  See  Withers  v.  Atkinson,  1  Watts, 
236,  244 }  and  Downer  v.  Rowell,  24  Vermont,  346.  The  American  casea 
require  that  the  oath  of  the  witueas  from  his  paper,  in  the  second  case, 
ehouid  be  positive  to  the  truth  of  the  facts. 

The  distinctive  oharacteriatio  of  both  these  latter  classes  of  oases,  is,  that 
in  both  of  them,  the  oath  of  the  party  is  the  primary,  anbatanlive  evidence 
nlied  on ;  in  the  former  of  them,  that  oath  being  grounded  on  an  actual 
leoollection,  the  means  that  have  been  used  to  stimulate  memory  are  merely 
matter  of  observation  to  the  jury  ;  in  the  latter,  it  is  still  the  oath  alone 
that  is  the  evidenoe,  bat  being  grounded  wholly  on  the  verity  of  a  written 
memorandum,  the  court,  to  judge  of  the  credibility  of  the  oath  and  the 
justness  of  the  witnesa'a  reliance,  will  have  the  paper  produced  for  inspec- 
tion, and  will  reqiure  it  to  be  an  original,  and  oontemporary  memorandum. 

!niu  appears  to  be  the  limit  and  legal  ugnification  of  refreshing  memory; 
tnd  this  practice  differs  from  the  principle  above  stated,  as  being  involved  in 
the  American  decisions,  in  this  respect;  that  in  one  caae  the.  oath  is  the 
primary  evideuce,  and  this  oath  is  affeot«d  aa  to  its  credibility  by  the  nature 
and  character  of  the  memoranda  connected  with  it ;  in  the  other,  the  entries 
are  the  evidenoe  that  goes  to  the  jury,  and  the  oath  ia  only  to  verify  them 
as  being  original,  and  made  in  the  course  of  busioesH.  The  evidence  in  one 
case,  is  the  direct  testimony  of  a  witness;  in  the  other,  it  is  the  presamp- 
Uon  derived  from  the  contemporaiy  entry  as  part  of  the  res  gesta. 

It  has  been  attempted  to  carry  even  still  further,  this  principle  of  re- 
ceiving entries  in  evidenoe,  and  to  admit  any  private  memorandum  made 
at  (be  time  for  the  purpose  of  perpetuating  evidenoe  of  the  fact,  if  verified 
to  be  such  by  the  oath  of  the  person  who  made  it :  though  sncb  person  can 
state  nothing  aiwut  the  Eict.    Thera  is  a  powerful  a^nment  of  Gibson, 
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J.,  in  Smitb  T.  Lue,  12  Sergeant  &  Bavle,  84,  in  &tot  of  this  more  ox- 
tended  adminion ;  whiah,  however,  is  but  an  extrar-jadioUl  opinion  of  that 
jodge  alone,  in  favor  of  what  he  admits  to  be  an  innovation.  See  also, 
H«art  T.  Hammel,  3  Bair,  414.  The  acnte,  and  ver;  profonnd  and  learned 
aathor  of  the  "  Treatise  on  the  Law  of  Evidence,"  appears  to  regard  thi« 
praetioe  settled  in  aome  of  the  states ;  "  The  American  courts  have  some- 
times carried  the  rule  farther  than  it  has  been  carried  in  England)  by  ad- 
mitting the  wiiting  itself  to  go  in  evidence  to  the  jury,  in  all  oases  where  it 
was  made  by  the  witness  at  the  time  of  the  fact,  for  the  pnrpose  of  pre- 
serving the  memory  of  it,  bnt,  at  the  time  of  testifying  he  can  recollect 
nothing  forthei  than  that  he  had  aocnrately  reduced  the  whole  transaction 
to  writing."  Greenleaf  on  Evidence,  484,  n.  In  Merrill  v.  The  Ithaca 
and  OwegoK.  R.  Co.,  16  Wendell,  687,  there  is  a  long  extra-judicial 
argument  by  CoWBK,  J.,  plainly  in  favor  of  admitting  such  entries  without 
any  disdnotion  between  private  memoranda  and  entries  in  the  course  of 
bosinese.  After  extracting  the  esse  of  The  State  v.  Bawls,  2  Nott  & 
M'Gord,  331,  a  case  which,  as  will  presently  be  shown,  is  misunderatood 
by  bim,  he  proceeds  as  follows  :  "  A  great  variety  of  American  cases  have 
arisen  where  the  witness,  having  made  the  entry  or  memorandum,  oonld 
swear  to  his  belief  of  ite  truth,  but  had  entirely  forgotten  the  foots  which 
he  recorded,  in  which  the  paper  thus  attested  has  been  received  and  read 
in  evidence  te  a  jury.  A  memorandum  in  respect  to  a  gambling  transadoit 
was  BO  received  against  a  oriminal.  The  State  v.  Bawls,  before  cited.  *  * 
So  the  notes  of  evidence  by  counsel  were  received,  though  he  could  not 
remember  the  facts.  Bogers  v.  Bnrten,  Feok,  108, 109, 116 ;  Clark  v. 
Tone,  16  Wendell,  193.  The  entry  of  a  bank  clerk  who  had  forgotten 
the  &ct ;  Farmers  and  Meohanios'  Bank  v.  Boraef,  1  Rawle,  152  ;  of  a  no- 
tary's clerk,  who  had  forgotten  the  foot  he  had  entered  of  notice  to  an 
endorser,  Haig  v.  Newton,  1  Bep.  Const.  Conrt,  423-4;  of  a  town  clerk, 
who  had  forgotten  his  entries  of  charges  for  penaldee;  Corporation  of  Co- 
lumbia, V.  Harrison,  2  id.  213;  of  a  notary,  enteriog  a  notice  which  he 
had  forgotten,  Bullard  v.  Wilson,  5  Mart.  Lon.  Bep.  N  S.  196,  with  many 
othen  to  the  same  effect.  *  *  The  result  is,  that  original  entries,  attested 
by  the  man  who  makes  them,  may  be  read  to  the  jury,  though  he  remem- 
ber nothing  of  the  facte  which  they  record." 

Bnt  with  deference  to  these  learned  writers,  it  is  believed  that  the  Ame- 
rican cases  have  not  gone  to  that  extent,  and  that  an  examination  of  the 
eases  cited  by  Oowxn,  J.,  and  of  others,  will  uhowthat  no  entries  haveever 
been  admitted  as  evidence,  attested  by  the  person  who  made  them,  except 
entries  contemporaneous  witb  the  hat  and  made  in  ike  vmal  and  regviar 
etmrie  of  buatnett ;  other  entries  may  be  need  to  refresh  the  memory,  ac- 
cording to  the  distinction  above  mentioned,  but  are  not  themselves  admissible 
in  evidenoe.  The  true  test,  as  established  in  this  country,  of  the  admissi- 
bility of  BQ  entry  verified  by  the  oath  of  the  person  who  made  it,  appears 
to  be  this :  entries,  snoh  bs  would  have  been  admissible  after  the  death  of 
the  maker  of  them,  on  proof  of  his  handwriting,  are  competent  evidenoe  in 
his  lifetime,  when  anthentioated  by  his  oath ;  and  no  other  entries  are.  It 
is  bnt  an  extension  of  the  principle  on  which  the  entries  of  a  deceased  pei^ 
•cm  are  admitted;  and  it  is  a  reasonable  and  safe  extension. 

The  general  mle  is  that  hearsay,  (meaning  entries  as  well  as  deolara- 
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tions,  of  a  third  porson)  in  no  evidence ;  tlie  msea  of  Doe  t.  Tarford,  Ac, 
ucertun  that  original  entriea  in  the  conrie  of  bueinesB,  &o.,  are  not  heor- 
saj,  but  are  evidence ;  they  partake  of  tho  nature  of  l^cd  evidence.  For, 
if  such  entries  were  mere  heareaj,  and  did  not  posseas  the  nature  of  evidence, 
the  death  of  ^e  person  who  made  them  oonld  not  render  them  evidence- 
Seeing  then  that  ench  entries  are  evidence,  the  only  reason  why  thtj  are 
not  admissible  during  the  life  of  the  person,  is,  that  they  are  secondary 
evidence;  bat  if  the  person  is  called,  and  bis  memory  is  a  blank  on  the 
snbjeot,  it  would  seem  that  the  way  u  paved  for  the  admisnon  of  secondary 
evidence,  as  mnoh  as  if  the  person  were  dead ;  and  he  may  then  authenti- 
cate his  entries.  Bat  a  private  memorandum  is  mere  hearsay ;  it  could  not 
be  admitted  as  evidence  after  the  death  of  the  person  who  made  it,  although 
it  should  be  authenticated  as  an  entry  made  by  the  deceased,  according  to 
hie  belief  of  the  truth,  and  for  the  purpose  of  preserviug  a  recollection  of 
l^e  facts  as  they  were,  &c. :  and  if  it  be  iDadmiesible,  and  not  evidence, 
after  his  death,  when  authenticated  by  others,  it  cannot  Iwcome  evidence, 
by  being  authenticated  by  himself;  the  mode  of  verifying  it  cannot  aSect 
ite  nature  and  legal  operation. 

An  examination  of  the  oases  will  show,  1,  tbat  the  original  entries, 
made  in  the  regular  course  of  business,  are  admissible  when  authenti- 
cated by  the  person  who  made  them ;  and,  2,  that  no  other  kind  of  en- 
tries are. 

1.  That  entries,  such  as  would  be  admisuble  after  the  death  of  the  per- 
son, upon  proof  of  his  handwriting,  may  I>e  received  during  his  Ufetime,  if 
authenticated  by  his  oath,  appears  to  be  reoognised  in  the  following  cases. 
In  the  Farmers  and  Mechanics  Bank  v.  Boraef,  1  Rawle,  152,  the  liank, 
for  the  purpose  of  showing  the  amount  of  a  deposit  made  by  Boraef,  offered 
in  evidence  an  entry  of  this  deposit,  made  at  the  time  in  the  book  of  the 
bank,  supported  by  the  oath  of  the  clork  who  received  the  deposit,  and 
made  the  entry ;  the  court  below  rejected  the  book,  but  admitted  the  wit- 
ness; the  witness,  however,  knowing  nothing  but  from  the  entry,cculd  not 
without  it,  undertake  to  swear  at  all ;  the  Supreme  Court  decided  that  the 
book  might  go,  with  tho  clerk's  testimony,  to  the  jury,  <■  as  containing  one 
of  the  entries  made  by  him  at  the  time,  with  his  explanations,  if  bs  had  any 
to  offer."  "  It  is  assumed,"  say  the  court,  "  that  the  clerk  was  able  to 
swear  that  his  entry  in  the  book  was  true,  to  the  best  of  his  knowledge  and 
belief;  otherwise,  most  clearly,  the  book  is  not  evidence  for  any  purpose." 
Now  it  is  very  evident,  from  the  case  of  Union  Bank  v.  Knapp,  3  Picker- 
ing, 96,  that  this  bank  book  would  have  been  evidence  in  such  a  case,  and 
for  such  a  purpose,  after  the  death  of  the  clerk,  upon  proof  of  his  hand- 
writing. The  case  therefore  a^ipears  to  go  upon  the  principle  above  men> 
tioned ;  certainly  it  does  not  go  beyond  it ;  see  Oliver  v.  Phelps,  1  Za- 
briskie,  598,  618.  See  Henry  v.  Oves,  1  Watts,  46;  Bollard  v.  Wilson, 
6  Martin,  N.  S.  196,  (3  Condensed  Louis.  505,)  seems  to  be  much  the  same 
in  principle;  to  prove  notice,  the  court  held  that  "the  parish  judge's 
memorandums  of  his  having  given  the  protest  to  the  defendant  in  person, 
was  on  the  back  of  the  protest,  and  he  deposed  be  had  no  recollection  of 
pving  it,  but  he  had  no  doubt  of  his  having  given  it,  as  he  never  made 
such  a  memorandum  without  having  the  notice."  Here  the  entry,  made 
aooording  to  tJie  course  of  the  witness's  business,  was  the  evidence ;  and  it 
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would  have  been  oompeteot  after  his  death.  It  appears  to  1m  an  aQtbority 
for  recciring  such  entries ;  at  all  events,  it  is  not  authority  for  sdmitthig 
any  other  kind  of  oatries.  In  New  Yoi^,  the  BdmtsBibiHt;  of  sneh  entries 
is  settled;  and  notwithstanding  that  the  distinction  between  private  entries 
and  sach  as  are  made  in  the  conrse  of  bnsineas,  was  oonfosed  or  doubted 
in  Merrill  t.  Itbaoa,  ko.,  it  is  ezpresslj  recognised  in  the  recent  case  of 
Bank  of  Monroe  t.  CntTer,  2  Hill's  N.  T.,  582.  This  was  an  action  of 
Bsennipeit  on  a  note ;  the  defence  was  nsnrf ,  to  rebnt  which,  the  plaintJSa 
O&red  the  oashier  to  prove  how  the  note  came  to  the  bsnk,  and  was  paid; 
the  offer  was  to  prove  this  "from  memoranda  and  entries,  in  the  handwrit- 
ing of  the  witness,  made  at  the  time  the  transaction  to  which  they  refer, 
ocenrred,  and  while  he  was  oashier,  and  had  charge  of  the  books  and  oor- 
respondenoe  of  the  bank,  whioh  memoranda  and  entries  the  witness  wonid 
swear  he  believed  were  tmlj  and  correctly  made;  although  independent  of 
sach  memoranda  and  entries,  the  witness  had  no  recollection  of  the  fiiets, 
snd  even  after  having  his  memory  refreshed  by  their  examination,  he  could 
not  testify  to  the  facts  independent  of  the  entries  and  memoranda."  The 
Snpreme  Gonrt,  per  Bsombon,  J.,  after  observing  that  the  entries  and 
memoranda  were  made  in  the  nsual  conrse  of  business,  snd  were  verified  in 
the  most  ample  manner  by  the  witness  who  made,  and  whose  dnty  it  was 
to  make  them,  said,  <<  The  qnestion  is,  whether  memoranda  snd  entries, 
thns  verified,  should  be  allowed  to  speak  for  themselves.  I  think  they 
Aonld.*  *  Idwrenoe  v.  Barker,  (see  infra,)  does  not  lay  down  a  different 
role.  The  memorandum  in  that  case  was  not  made  in  the  nsnal  course  of 
buaness,  but  only  for  the  convenience  of  the  witness.  Bnt  here,  the  me- 
mofanda  and  entries  were  made  in  the  nsnal  conrse  of  business,  and  as  a 
part  of  the  proper  employment  of  the  witness.  I  do  not  see  how  it  ie  pos- 
■ible  to  donbt  tiiat  such  evidence  ought  to  be  received."  In  Sickles  v. 
Mather,  20  Wendell,  72,  there  is  a  dictum  which  carries  the  rule  to  this 
extent,  and  not  further  :  "  A  dork  can  connect  the  books  with  the  sales, 
(many  of  which  he  nsnally  makes  himself,)  and  his  original  entries,  (to  tJie 
general  accuracy  of  which  he  can  make  oath,)  become  themselves  evidence 
of  what  he  may  in  fact  have  forgotten."  And,  indeed,  from  the  language 
in  the  two  last  esses  it  seems  rather  that  Merrill  v.  Ithaca,  &e.,  is  under- 
stood as  really  not  going  farther.  See  also.  Bank  of  Tennessee  V.  Cowan 
etals.,  7  Humphreys,  7U;  Spauuv.  Baltzell,  1  Florida,  802,  828;  and 
lasser  t.  The  Farmen'  Bank,  4  Maryland,  418. 

2.  The  cases  whioh  decide  that  a  private  memorandum,  made  for  the 
pnfpoae  of  preserving  a  knowledge  of  the  &at,  is  not  admissible,  though 
snthentioated  by  the  person  who  made  it,  are  decisive.  In  Lawrence  v. 
Barker,  &  Wendell,  801,  a  witness  was  called  to  prove  a  oonversadon.  He 
stated  "  that  he  was  present  at  such  conversation,  and  produced  a  memo- 
laudnm  in  hie  own  handwriting,  made  at  the  time,  and  whioh  he  said  he 
had  no  doubt  contained  a  true  account  of  what  took  place ;  bnt  that  he  had 
no  reoolleotion  of  the  facta,  independent  of  the  paper.  Tbe  judge  refused 
to  allow  the  paper  to  bo  read,  or  the  witness  to  state  its  contents;  but  told 
him  he  might  read  it  to  refresh  his  recollection.  The  witness  said  he  had 
read  it,  but  could  only  recollect  that  the  parties  were  together  in  his 
presence,  oonvernng  on  the  subject;  that  he  had  no  doubt  that  he  pnl 
down  precisely  what  was  said;  that  he  made  the  memorandum  a(  the 
Vol.  L— 26 
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moment,  but  had  no  reoolleotion  of  the  taata,  independent  of  the  paper. 
The  judge  would  not  allow  the  witnees  to  state  the  contents  of  the  paper, 
or  the  paper  to  be  read  in  evidenoe  to  the  jury."  The  Supreme  Gonit, 
per  Savaoe,  C.  J.,  said,  «The  rale  is  that  a  written  memotaudom  may  be 
nferred  to  by  a  witness  to  refresh  his  mom<»7,  bat  he  most  swear  to  the 
trath  of  the  fiictv,  or  his  statement  is  not  evidenoe.  It  is  not  soScieat  for 
him  to  swear  that  he  made  a  memorandum  which  he  believes  to  be  true, 
and  that  he  reliea  upon  it,  without  any  present  reooUection  of  the  faeta. 
This  is  the  extent  to  which  the  witness  could  go.  The  judge,  therefore^ 
properly  refused  to  receive  his  statement  as  evidence.  *  *  In  ease  of  gooda 
sold  aad  delivered,  a  merchant's  books  are  evidence  to  a  oertain  extent,  bnt 
that  is  very  different  from  a  memorandum  made  by  a  witness  for  his  own 
convenience,  not  sanctioned  by  the  parties,  and  where  no  naoesuty  exists, 
requiring  the  admission  of  such  a  paper,  as  is  frequently  the  case  in  respect 
to  merchant's  hooks."  And  this  case  is  approved  and  enforced  in  Green  t. 
Brown,  3  Barbour's  S.  Ct.,  120,  123,  where  it  is  declared  to  be  thq  estab- 
lished rule  in  that  State,  that  a  witnese  testifying,  after  inspecting  a  memo- 
randum in  court,  most  be  able,  after  such  inspection,  distinctly  to  reoolleot 
the  facte,  independent  of  the  written  memorandnm ;  and  that  if  he  cannot 
^wak  from  his  recollection  of  the  &ct,  after  having  referred  to  hia  notes  oc 
memorandum,  and  brought  the  &ots  fresh  into  hia  mind  agun,  the  muno- 
randnm  itself,  or  his  statement  upon  the  faith  of  the  memorandum,  cannot 
be  reodved.  The  same  point  was  decided  in  Butl«r  t.  Benson,  1  Id.  628^ 
535,  where  the  testimony  of  a  witness,  founded  upon  bis  signature  as  ao 
attesting  witness  to  a  will,  where  he  had  no  reoolleotion  of  the  foots,  was 
rejected.  «  The  rale  is  well  settled,"  said  the  cooit,  « that  the  witness 
may  use  his  memorandnm  to  refresh  his  reoolleetion.  But  it  is  not  endeoee 
to  go  to  the  jury,  even  thongh  he  swears  he  thinks  it  eorrect.  He  may 
refresh  his  memory,  and  then,  if  his  reoolleetion  recalls  the  tranBaetaon, 
that  recollection  is  testimony  to  go  to  the  jory.  He  must  be  conscious  of 
the  reality  of  the  matters  he  sweam  to,  at  the  time  he  t«atifies ;  and  it  is 
not  sufficient  that  bis  mind  reoors  to  the  memorandnm,  and  he  himself 
believes  that  true.  A  contrary  doctrine  would  introduce  a  new  spemes  of 
written  evidence,  in  the  creation  and  production  of  which,  the  parties  to  be 
affected  had  no  put.  And  it  would  effectually  preclude  all  inquiry  into 
the  circnmstanoea  of  the  transaction,  except  what  a  witness,  perhaps  casually 
present,  might  think  it  convenient  or  important  to  note.  The  courts  «f 
South  GaroUna  have,  perhaps,  gone  a  little  farther  (State  t.  Bawls,  2  N.  & 
M.  331.)  But  in  this  State,  and  in  England,  this  rule  of  evidence,  it  is 
believed,  remuna  unshaken,"  &c.  In  Calvert,  &a.  v.  Pitigerald,  Ac,  I4t- 
tell's  Selected  Cases,  (Kentucky)  8S8,  the  same  point  is  dedded.  The 
vritness  being  asked  if  one  Stewart  had  not  rented  the  pbwe  under  an 
adverse  patentee,  "answered,"  (says  Mills,  J.,  delivering  the  opinion  of 
the  court,}  "he  could  not  tell.  A  paper  signed  by  himself  was  then 
handed  to  him,  to  refresh  his  recollection.  The  paper  was  dated  about  the 
period  in  question,  and  purpmrted  to  be  a  statement  then  made  and  signed 
by  the  witness,  defiling  transactions  relative  to  the  renting  or  leaaa  afore- 
said. The  witness,  after  examining  the  paper,  stated,  that  it  was  hia 
handwriting,  and  that  he  wrote  it,  and  he  had  no  doubt  it  contained  the 
tmth:  but}  upon  reflection,  he  had  no  reoolleetion  of  the  tnuuaotioiu 
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stfttod  in  the  paper,  other  than  what  the  paper  contained,  and  that  he  oonld 
not  speak  of  them,  independent  of  the  paper.  The  court  rejected  the 
paper,  and  wonld  not  let  it  go  in  evidenoe;  and  thig  is  the  first  qneedon 
pieaented  in  this  oonrL  It  cannot  be  pretended,  that  enoh  a  memoTandum, 
written  by  a  stranger,  at  the  date  of  an;  transRction,  wonld  itself  be  evi- 
dence of  the  &et8  it  contained.  It  is  well  settled,  that  a  witness  ma;  use 
■och  a  memorandnm  to  refresh  his  recollection;  but  he  roust  speak  from 
his  recolleotion,  and  not  the  memorandamB.  As  this  witness  oould  not  do 
that,  the  memonndam  was  properlj  rejected.  It  conld  not  be  for  the  use 
of  die  jnr;;  the  witness  alone  coald  ose  it;  and  as  it  did  not  aid  his  reool- 
lection,  it  was  proper  for  no  other  purpose."  It  is,  perhaps,  a  little  too 
strongly  expressed,  that,  after  looking  at  the  paper,  the  witness  must  speak 
from  recolleotion,  and  not  the  memorandnm;  but  the  law  seems  to  be  TWj 
aonmtely  stated  in  the  last  sentence,  that  Uie  paper  is  for  the  nse  of  tfa^ 
witness,  and  not  of  the  jury ;  it  is  to  aid  the  witness,  and  not  to  go  in  evi- 
dence. Glover  et  al.  y.  Hnnnewell,  6  Pickering,  222,  appears  to  be  decided 
on  the  same  ground ;  there  had  been  a  bill  of  sale,  and  then  an  attachment 
against  the  property,  as  the  vendor's ;  afler  the  attachment,  the  witness  and 
another  proceeded  to  identify  the  property  which  passed  by  the  biU,  and 
made  a  schedule,  which  was  offered  in  evidence,  with  his  oath ;  it  is  true 
the  schedule  was  made  after  bill  of  sale  and  the  attaehment,  but  it  was 
contemporary  with  the  identification,  which  was  what  was  to  be  proved,  and 
as  the  oath  of  the  witness  as  to  the  ooonrrencee  at  that  time  seems  to  have 
been  thought  admissible,  and  to  have  been  so,  that  wonld  appear  not  to 
have  been  the  reason  for  rejecting  it;  the  court,  per  Parksb,  C.  J.,  said 
"the  witness  called  was  not  able  to  identify  the  property,  except  by  a 
ichednla  taken  after  the  attachment,  and  even  with  that  he  was  unable  to 
swear  with  any  certunty  as  to  its  identity.  We  think  his  testimony  waa 
rightly  rejeoted."  See  the  subject  ably  and  sstis^tority  explained  by 
Harrington,  G.  J.,  in  Redden  v.  Spruanoe  et  ai.,  4  Harrington,  265.  See 
abo  Petriken  v.  Baldy,  7  Watts  ft  Sei^nt,  429.  And  see  Fitler  t.  Eyre, 
2  Harris,  892,  where  with  the  aid  of  memoranda,  the  witness  "  testified 
from  her  own  knowledge."  In  Dialogue  v.  Hooven,  7  Barr,  827,  also,  the 
oath  of  the  witness  to  the  delivery  seems  to  have  been  direct  and  positive. 
The  other  oases  which  are  cited  as  authority  for  the  admission  of  entries 
made  not  in  the  regular  oonrse  of  business,  are  all  cases  of  refreshing 
memory.  The  South  Carolina  cases,  some  of  which  are  cited  in  Merrill  v. 
Itfaaca,  &c.,  are  all  of  this  kind  :  their  purport  is  to  make  entries  admis- 
nhle,  but  timp/y  to  carry  the  practice  of  refreshing  memory,  beyond  the 
ease  where  the  witness  actually  remembers,  to  the  case  where  he  will 
undertake  to  swear  positively,  from  the  paper,  though  without  recollection. 
In  short,  the  object  of  those  oases  is  to  establish  the  second  kind  of  refresh- 
ing memory,  above-stated;  and  notbiDg  more.  In  Haig  v.  Newton,  I  Bep. 
Cmist.  Ct.  428,  to  prove  notice,  a  notary's  clerk  was  called,  who  produced 
the  minute-book  kept  by  himself  and  the  notary,  and  was  confident  he  had 
left  the  notioe  with  defendant,  or  at  his  house  :  he  had  no  distinct  reooUeo- 
tioQ  of  this  transaction  without  reference  to  his  memorandum-book  :  the 
oonrt  held  this  evidence  clearly  admissible.  This  was  unqnestionahly  a 
eaao  of  refreshing  memory;  it  is  unirAin  the  limit  fixed  by  Haughan  ▼. 
Habbard  St  BoUnsoa :  the  oath  of  the  witness  is  pontive;  and  that  was 
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tdmitted,  not  the  entries.  But  had  the  entries  been  admitted,  the;  were 
entries  in  the  eonrse  of  bosinesB.  In  Sharpe  t.  Bergelej,  1  do.  878,  to 
prove  notice,  was  offered  the  clerk  <^  the  notary  who  protested  t&e  note, 
the  not«ry  being  now  deoeosed :  the  clerk  "  produced  the  book  in  which 
the  proceedings  of  the  notary  were  recorded,  and  swore  that  from  the  pro- 
oeedinga  in  that  book,  and  the  habits  of  the  notar/e  offioa  in  setting  down 
the  initials  of  the  names  of  the  clerks  hy  whom  notice  was  served,  be  waa 
certain  he  must  have  serred  the  defendant  with  notice,  or  left  it  at  bis  place 
of  residence,  hat  he  bad  not  at  first  anj  recollection  in  bis  mind  of  the  cir- 
enmstanoe ;  but  after  looking  attentively,  be  said  be  could  undertake  to 
swear  that  he  had  served  the  notioe  :"  the  court  appear  to  have  held  the 
admissibility  of  the  evidenoe  too  clear  for  argament :  it  wat^  in  &ot,  a  most 
ordinary  case  of  refreshing  memory  :  and  in  Pearson  and  others  t.  Wight- 
man,  1  do.  333,  the  court  which  made  these  decisions,  spoke  of  them  both 
as  proceeding  on  this  principle  : — "  We  dedded  in  these  eaaes,"  is  the 
dictum  there,  "  that  the  testimony  of  a  witnees  who  swore  positiTely  from 
written  memoranda,  though  they  did  not  recall  to  his  memory  a  reooUeotion. 
of  the  facte,  was  admiaaihle;  and  we  were  further  of  opinion  that  such  tes- 
timony was  better  evidence  than  an  adventurous  and  unaided  recollection." 
In  the  Corporation  of  Columbia  t.  Harrison,  2  do.  213_,  to  prove  the  amount 
of  dues  owing  by  the  defendant,  the  town^olerk  was  produced ;  in  relalioii 
to  one  set  of  cdisrges,  be  swore  that  "  he  made  the  entry  m  bis  ledgo', 
where  be  kept  the  accounts  of  the  town,  acoording  to  ta  estimate  made 
between  the  defendant  and  himself.  That  with  regard"  to  another  charge, 
on  another  account,  "he  uBUslly  kept  memorandums  of  it,  and  at  the  end 
of  the  year,  after  oompariag  bis  acconnts  with  the  defendant's  be  carried 
die  amonnt  as  adjusted  in  this  book.  That  he  had  had  frequent  settle- 
ments, and  compared  acconnts  with  him,  and  that  the  balance  appearing  due 
was  just."  The  court  said,  "  The  witness  was  properly  permitted  to  recur 
to  his  ledger,  or  any  other  memoranda,  to  assist  his  memory ;  or  rather  aa 
the  evidence  of  a  &ct  which  he  knew  to  erist,  by  referring  to  it,  although 
he  might  have  lost  all  recollection  of  the  fact  itself.  The  books  themselves 
in  this  case  was  not  evidence.  The  witness  might  have  proved  the  amount 
from  leoollectioD ;  but  the  memorandum  was  better."  The  court  expressly 
decide  that  the  books  were  not  evidence :  nothing  was  received  but  the 
clerk's  oath  ;  and  bis  oath  is  not  grounded  on  the  entries,  but  is  an  original, 
independent  rcoolIectjoD  and  assertion,  that  the  balance  was  just,  and  that 
the  defendant  had  admitted  it.  The  State  v.  Rawls,  2  Nott  &  H'Cord, 
8S1,  was  an  iudictmeut  for  gambling :  a  witness  was  oalled,  who  "  began 
by  stating  the  oironmstances  a*  ihey  appeared,  by  a  certain  affidavit  drawn 
up  by  himself,  at  the  time,  and  which  be  held  in  bis  hand.  He  was  aeked 
by  the  defendant's  counsel,  whether  be  bad  a  distinct  recollection  then  of 
the  facts  conteined  in  that  paper,  or  whether  be  could  only  swear  to  them 
because  he  saw  them  there  stated  f  He  said,  that  some  of  them  he  reed' 
looted,  but  that  of  others  he  had  no  recollection ;  but  that  be  knew  he  had 
put  down  at  the  time  what  he  saw,  and  nothing  more,  and  he  was  tberefors 
able  to  twear,  that  aU  thote  /aeU  flctuaUy  exiiUd  at  the  time,  although  he 
had  not  now  a  distinct  reoclleotiDn  of  them,"  Objection  being  made,  the 
oourt  ruled  that  the  evidence  was  admissible.  "  The  witness  then  proceeded 
to  answer,  that  he  saw,"  &c. — "  He  said  he  recollected,"  so-and-so. — "  He 
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did  not  now  reeoSeet  ditttHedj/,  that  this  defendant  wu  playing,  though 
he  was  under  the  impression  that  he  was ;  hat  that  he  conld  not  iteear  to 
it  now,  txapt  from  seeing  it  Htated  in  bis  affidavit,  and  he  koew  that  he 
did  not  pnt  any  thing  down  which  he  did  not  see."  No  other  evidence 
was  ofiered.  A  majority  of  the  oonrt  above  held  the  evidenoe  rightly 
admitted  :  two  jadges  dissented ;  why,  it  is  not  stated.  This  case  oomes 
clearly  within  the  meaning  of  refreshing  memory.  To  some  of  tiie  fiicla 
the  witneae  sweara  from  recollection  and  impression ;  to  every  &ot,  after 
looking  at  his  paper,  he  swears  positively  and  absolntely:  and  the  affidafit 
was  not  given  in  evidence  at  all.  Snch  is  the  view  taken  of  this  case  in 
the  recent  one  of  Cleverly  v.  M'CuUongh,  2  Hill,  445,  which  was  aasnmpnt 
for  work  and  labonr.  The  witness  "  had  himself  mensnred  and  superin- 
tended  the  meaeorement  of  a  quantity  of  the  work  done,  and  made  entries 
thereof  in  a  memtwandnm  book,  which  was  produced,  and  by  reference  to 
which,  he  could  testify  as  to  the  qoantity  of  work,  bnt  he  was  nnable  to 
■peak  of  the  details  from  memory,  independently  of  the  book.  *  *  Th« 
court  permitted  the  witness  to  testify  as  to  the  quantity  from  the  entries  in 
his  book."  The  court  above,  per  HARPHit,  J.,  said,  "We  think  tbat  the 
mle  has  been  misconceived,  whioh  allows  a  witness  to  look  at  a  memoran* 
dam  for  the  purpose  of  refreshing  his  memory.  The  sabject  is  fiilly  con- 
sidered in  the  oase  of  State  t.  Bawls.  The  rule  there  established  is,  that  if 
a  memorandum  were  made  by  the  witness  at  the  time,  with  a  view  to  per- 
petnate  the  reoollecticn  of  the  foots,  and  the  witness  can  swear  positively 
that  the  memorandnm  was  made  according  to  the  truth  of  the  facts,  and 
eonsequently,  that  the  facts  did  exist,  this  is  auffioient,  though  they  may  not 
remain  in  bis  memory  at  the  time  he  gives  bis  testimony.  *  *  Here,  trom 
the  memorandum,  the  witness  did  swear  positively  to  the  truth  of  the  fiuts 
in  the  memorandnm."  And  see  Downer  v.  Bowell,  24  Vermont,  846. 
These  dedeions  are  very  valuable,  as  carrying  the  praotice  of  refreshing 
memory  nearly,  if -not  quite,  to  the  same  extent  in  which  it  is  carried  in 
England  :  the  principle  which  they  establish,  that  where  the  witness  has 
nade  a  memorandnm  at  the  time,  for  the  purpose  of  preserving  &  reoolleo- 
tion  of  the  facts,  and  afterwards,  upon  looking  at  the  papers,  swear  pod- 
tively  to  the  truth  of  the  foots,  though  ha  can  recollect  nothing,  his 
tesdmony  is  admismble. 

With  TCgard  to  the  cases  cited,  of  the  admission  of  notes  of  ocnnsd, 
Bogers  V.  Burton  and  others,  Feck,  108,  was  a  case  of  refreshing  memory : 
the  judge  swore  positively  to  the  aocuraoy  of  the  notes  :  the  point  decided 
there  was,  that  if  after  looking  at  the  memorandnm,  the  witness  can  rocot- 
Isct  the  facts,  the  paper  need  not  be  produced  ;  hut  if  he  cannot  recollect, 
the  original  must  be  produced.  In  Clark  v.  Vorce,  15  Wendell,  198,  the 
notfis  were  used  only  to  refresh  memory,  the  witness  swearing  to  their 
accuracy :  the  point  whether  the  witness's  statement  from  the  notes,  or  (he 
notes  themselves  should  be  admittod,  was  not  before  the  court.  The  State 
V.  Oordon,  1  Rhode  Island,  191,  decides  nothing  to  this  point.  The  notos 
were  read  without  objection. 

The  opinion  of  Fabkkb,  0.  J.,  in  the  recent  case  of  Haven  v.  Wendell, 
11  New  Hampshire,  112,  is  undoubtedly  in  favour  of  the  admissibility  of 
memoranda  in  certain  oircumstanoes,  but  the  ease  has  no  application  to 
private  entries  or  memoranda,  made  by  a  witness  for_the  purpose  of  pro- 
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Borring  a  reooJleotaon  of  fiuta.  ftnd  bo  tu  is  the  lemuks  of  the  Chief  Jos- 
tioe  maj  emhraoe  anoli  enMes,  they  kts  eztn-judioial.  In  that  cue  a 
witneaB  testified  thbt  he  had  hkd  a  oonTeTS&tion  with  one  of  the  defeDdsnta, 
of  which  at  the  trial  he  reooUeoted  only  the  prinoipal  &Gt ;  and  that  he,  the 
witness,  supposing  the  &cts  then  stated  might  be  oaefnl  to  the  plaintiff, 
went  immediately  into  the  bank,  on  the  pavement  in  front  of  which,  the 
eonveraatian  had  taken  place,  and  madeamemorandnm  of  them, In  writing, 
which  he  gare  to  the  plaintiff,  who  was  the  cuhier  of  the  bank.  A  paper 
being  shown  to  him  on  the  trial,  he  said  that  was  the  memoraudum,  but  he 
oonld'not  from  reading  it  undertake  tosaj  that  he  now  raoollected  the  ^ts, 
OT  knew  them,  otherwise  than  bj  finding  them  in  his  handwriting;  bnt  he 
had  no  doobt  tbej  were  true,  and  that  he  should  have  sworn  to  them  from 
recollection  at  or  near  the  time.  This  memorandum,  with  the  testimonjof 
tiie  witness,  was  decided  to  be  admissible.  This  case  prores  that  a  written 
statement  of  a  fact,  made  immediately  after  its  occurrence,  and  giTcn  to  a 
third  person  for  his  benefit,  is,  when  supported  by  the  oath  of  the  person 
who  made  it,  that  it  was  so  made  and  given,  and  that  he  believes  it  to  be 
true,  admissible  evidence.  The  writing  of  such  a  paper  at  the  time,  and 
giving  it  to  the  person  oonoemed  in  the  oonversation,  is  so  far  a  part  of  ths 
rea  getta  of  the  transaction,  that  when  aooompanied  with  the  oath  of  the 
writer  that  he  has  no  doubt  it  is  true,  it  becomes  primary  evidence ;  and  its 
admissibility  may  be  snstained  on  the  same  ground  on  which  the  attesting 
signature  of  a  witness  to  a  deed  is  legal  evidence,  when  authenticated  by 
the  witness  himself,  thoagh  he  may  have  forgotten  tbo  delivery  of  the 
instrament,  or  when  his  handwriting  is  proved  after  his  death,  by  a  third 
person.  The  only  case  cited  in  Haven  v.  Wendell,  which  comes  near  the 
point  dedded  there  is  Alvord  v.  Colin,  20  Pickering,  418,  4SI,  in  which  a 
certificate  given  by  a  witness  that  a  notice  had  been  posted  ap  at  his  house, 
made  near  the  dme,  was  verified  by  the  witness  at  the  trial,  as  being  in  his 
handwriting,  and  the  witness  sud  he  bad  no  doubt  the  oertificate  stated  the 
truth,  though  he  had  no  recollection  of  the  fact ;  there,  the  court  referred  to 
the  case  of  the  attestation  of  a  deed,  and  sud  ■'  it  is  every  day's  practice  to 
prove  the  execution  of  deeds  and  other  instnimeuts,  by  subscribing  wit- 
nesses, who  know  nothing  about  them,  ezoept  that  their  names  are  writ- 
ten  by  themselves."  The  difference  between  a  contemporary  act,  like  the 
signature  of  an  attesting  witness,  or  the  deliveiy  of  the  certificate  or  memo- 
randam,  as  in  the  two  oases  just  cited,  dona  at  the  reqnest,  or  for  the  bene- 
fit of  a  third  person,  and  a  private  entry  made  fat  Ihe  witoess's  own 
convenience,  is,  in  principle,  veiy  wide.  The  cases  cited,  are  extensions, 
and  perhaps  exoessive  extensions,  of  the  prindple  on  which  the  signature 
of  a  witness  to  a  deed,  when  proved  by  himself  or  another,  is  admitted ; 
bnt  they  did  not  touch  the  oonsideration  of  the  admissibility  of  private 
memoranda  made  by  a  witness  for  the  purpose  of  preserving  a  recoUeotion 
of  the  &ot.  If  a  vritnesB  has  made  snob  a  memorandum  in  good  &itb,  and 
is  confident  that  he  made  it  for  such  a  purpose,  he  ought  to  be  willing  to 
swear  positively  to  the  truth  of  the  &ots  stated  in  the  memorandum.  He 
ifl  the  best  judge  of  the  credit  doe  to  his  own  memorandum,  and  if  after 
reading  it  he  is  not  so  confident  in  it  as  to  swear  that  he  knows  the  fact 
which  he  has  reoorded,  it  ought  not  to  be  expected  that  a  jory  should 
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believe  it,  and  tbej  oogfat  not  to  be  embunsied  with  tbe  determinatjon  of 
another's  donbta,  vhiohtho  party  who  feels  them  cannot  settle. 

The  oondiiBion  upon  all  the  Amerioan  cases,  as  to  the  whole  prinoiple, 
ia,  that  entries  made  in  the  regular  and  nsoal  coarse  of  bnnness  are  admis- 
rible  in  evidence  after  the  death  of  the  person  who  made  them,  on  proof  of 
his  handwriting;  and  during  his  life,  if  authenttoated  by  hibself ;  other 
private  entriee  may  be  used  to  refresh  the  memory,  but  are  not  admissible 
in  evidence.  And  this  principle  is  approved  in  Bedden  v.  Spraance  et  a]., 
4  Harrington,  265,  269.  In  Underwood  v.  Parrot,  2  Texas,  168, 176,  the 
entries  were  made  in  the  regular  oonrse  of  business.  The  cases  of  Haveu 
y.  Wendell,  and  Alford  v.  Ootlin,  place  certifioates,  or  other  written  acts, 
which  happened  between  a  third  party  and  one  of  the  parties  to  the  suit, 
aboat  the  time  of  the  transaction  and  in  relation  to  it,  npon  the  same 
footing  wi^  entries  in  the  course  of  basiness,  as  being  admissible  when 
fully  verified  by  the  person  who  made  them,  he  being  unable  to  give 
'  evidenoe  from  direct  reoolleelion. 

The  principle  established  in  Price  v.  Torrington,  has  been  carried  mnch 
&rther  in  many  of  the  states  in  this  Union ;  and  the  shop-books  of  the 
plaintiff,  kept  by  himself,  are  received  as  competent  evidence.  Tbe  impor- 
tanee  of  thia  snbject,  and  the  variations  in  tbe  practice  of  the  different 
states,  render  it  necessary  to  state  the  law  as  to  each  of  them  separately. 
It  will  be  seen  that  in  some,  the  oath  of  the  party  is  received  in  authenti- 
cation and  support  of  bis  books;  in  others,  the  books  are  received,  when 
verified  by  a  disinterested  witness,  and  the  oath  of  tbe  party  is  not 
leoeived :  in  some  a  limited  admission  is  ^ven  by  statnte  :  and  in  some, 
we  find  no  trace  whatever  of  the  practice.  The  law  of  those  states  in  which 
tiie  books  and  oath  of  the  party,  both,  are  received,  will  be  considered 
ftrst. 

In  HASSAOHuevFTS,  a  pluntifPs  book  of  original  entries,  in  his  hand> 
writing,  and  supported  by  his  oath,  is  evidence  of  artidnt  ddivtred,  and 
iBork  and  labour  dove  ;  but  not  of  anything  else;  Prince's  administratrix 
V.  Smith,  4  Massacbunetta,  465 ;  except  money  charges,  to  t^e  extent  of 
forty  shillings,  or  six  dollars  and  siicty-six  cents,  and  not  beyond ;  Union 
Bank  v.  Knapp,  8  Pickering,  98, 109 ;  Burns  v.  Flay,  14  id.  8 ;  of  articles 
delivered,  they  are  evidence  to  any  amount;  Shillaber  v.  Bingham,  8 
Dana's  Abr.  821.  They  are  evidence  also  of  work  done  by  tbe  pluntiff's 
apprentice,  and  it  is  not  necessary  first  to  call  the  clerk ;  for  books  of 
entries  verified  by  the  pluntiff's  oath  are  not  secondary  evidence ;  they  are 
original  evidence,  though  feeble  and  nnsatisbctory ;  ^thes  v.  Robinson, 
8  Metealf,  269.  If  the  articles  were  delivered  to  a  third  person,  the  book 
of  entries  would  generally  not  be  admisdble  without  calling  him ;  but  if 
ha  is  called  and  does  not  recollect,  the  book  would  generally  be  admiauble ; 
Ban  V.  Gates,  12  id.  491.  In  Windsor  and  another  v.  Dillaway,  4  Het- 
calf,221,  it  was  decided  that  the  book  of  a  ship-broker,  oontaining  a  charge 
i)t  a  commission  of  sixty  dollars  upon  a  sale,  was  inadmissible,  because  it 
was  of  one  single  large  item,  and  related  to  a  transaction  of  which,  firom 
the  nature  of  tbe  case,  other  and  better  evidence  could  be  ^ven ;  and  the 
oonrt  said  that  this  was  "  a  questionable  species  of  evidence,  admitted  from 
neoesnty  only,  and  intended  for  the  ud  of  mechanics  and  small  dealers, 
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who  keep  diily  accounts  of  their  truuacdons;  that  it  wu  a  dcngeroos 
specieB  of  evidence,  and  not  to  be  extended  by  neir  precedents."  The 
admiBsibility,  or  amtpeletuy,  of  the  book,  is  for  the  ooart;  the  credildue 
to  it,  is  for  the  jury ;  and  tber»  are  tvo  prinoipal  objections  which  go  to 
the  competency  of  the  book.  Coxwell  t.  DoJliver,  2  MMaaohoaetts,  217. 
Astothe^iCof  these,  the  role  is  laid  down  at  follows:  "  To  be  admitted  in 
efidence,  the  books  must  appear  to  oontain  the  first  entries  or  chsrgee  of 
the  party,  made  at  or  near  the  time  of  the  transaction  to  be  proved ;  and 
when  the  contrary  is  discoverable  on  the  &ce  of  the  book,  or  comes  out 
upon  the  examination  of  the  party,  they  onght  to  be  rejected  as  incompe- 
tent evidence  :"  per  Szwall,  J.,  in  Coxwell  t.  Dolliver :  "  it  is  eaaenlul 
to  this  kind  of  evidenoe,  that  the  eharges,  appearing  in  the  b&ndwritiog  of 
the  party,  are  in  such  a  state,  that  they  may  be  presumed  to  have  been  his 
daily  minutes  of  his  business  and  transactions,  in  which,  regard  is  had  to 
the  degree  of  education  of  tlie  party,  the  nature  of  his  employment,  and  to 
the  manner  of  his  charges  sgaiast  other  people.  Where  this  appearanoe  is  - 
waning,  and  the  presumption  cannot  be  made,  the  evidence  has  usually 
been  rejected  as  incompetent;"  opinion  of  the  court,  per  Sewall,  J.,  in 
Prince's  administratrix  v,  Smith  :  "  but  as  the  law  has  prescribed  no  mode 
Id  which  a  book  shall  be  kept,  to  make  it  evidence,  the  question  of  compe- 
tency must  be  determined  by  the  appearance  an<l  character  of  the  book, 
and  all  the  circumstances  of  the  case,  indicating  that  it  has  been  kept 
honestly,  and  with  reasonable  care  and  accnncy,  or  the  reverse ;"  per 
Shaw,  C.  J.,  in  Mathes  y.  Bobinsoo,  8  Metcalf,  269 ;  where  it  was  ieter- 
mined,  that  a  book  kept  in  a  tabular  form,  with  the  days  of  the  month  at 
the  h^  of  the  columns,  and  the  name  of  the  laboarer  at  the  aide,  and 
opposite  to  it  in  each  column,  the  fraction  of  the  day  that  he  had  worked, 
was  admissible  in  evidence.  Where  a  book  was  o^red  in  eridenoe,  and 
the  plaintiff  (a  blacksmith]  stated  "that  he  kept  a  slate  in  his  shop,  on 
which  he  set  down  all  his  charges  as  they  aoomed,  uid  that  he  was  in  the 
habit  of  transcribing  the  entries  from  the  slate  Into  the  book :  uid  after 
that  was  done,  to  rnb  out  the  charges  on  the  slate,  and  begin  anew  :"  the 
oourt  admitted  the  book;  saying,  "  The  entries  in  the  book  may  be  eonu- 
dered  original,  although  transcribed  from  a  slate;  the  slate  eontaining 
merely  memoranda,  and  not  being  intended  to  be  permanent;"  Faxon  ▼■ 
Hollis,  13  Massacbosetto,  427.  In  Smith  et  aL  v.  Saodford,  12  lackering, 
139,  the  plainti&  were  in  partnership  as  butchen;  they  ewore  that  their 
custom,  during  part  of  the  year,  was,  for  one  of  them  to  oarry  the  meat 
round  in  a  cart  to  their  customers,  and  he  made  chalk  scores  on  the  cart  at 
the  time  of  delivery,  stating  to  whom  the  meat  was  sold,  and  the  quantity 
and  price;  "from  which  scores,  on  the  return  of  the  cart,  on  the  same  day, 
and  before  it  went  out  again,  it  was  the  custom  for  the  other  partner  to 
make  entries  in  the  book  of  original  entries ;"  the  court  held  the  book 
,  competent,  and  sufficient  to  justify  the  jury  in  finding  for  the  pluntifis. 
Entries  made  by  a  wife  by  the  husband's  direction  and  in  his  prasenoe,  are 
competent,  and  may  be  proved  by  her;  Littlefield  v.  Rice,  10  Metcalf, 
287. — ^The  teeond  objection  to  the  competency  of  the  book  of  entries,  is 
stated  thus :  «  Fraudulent  appearances  or  oironmstanoes,  snob  as  material 
and  gross  alterations,  false  additions,  &c.,  are  also  objections  to  the  com- 
petency of  the  book,  in  which  they  are  discoverable,  or  against  which  they 
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m&7  be  proTsd  in  uf  manner ;"  Sxwaix,  J.,  in  Ooxwell  t.  Dollirer. 
Other  objeotiona  than  these  two  will  only  afiect  its  credit,  before  the  jury; 
BQch,  for  iostanoe,  of  its  being  in  the  form  of  a  ledger,  and  not  a  daj-book ; 
irhich,  according  to  the  oircnmBtonoes,  would  be  matter  of  obseiTation  to 
the  jury.  lb.  Where  a  blacksmith's  book  was  in  the  ledger  form,  the 
court  held  it  no  objection  in  that  case,  for  it  was  the  way  ordinarj  mechantoa, 
espedally  in  the  country,  kept  their  books ;  but  if  it  had  been  a  shop- 
keeper'a  book,  it  would  have  been  liable  to  more  suspicion ;  Faxon  t. 
Hollis.  In  Gibson  r.  Bailey,  13  Metoalf,  687,  it  was  held,  that  &  book  in 
the  ledger  form,  that  is,  with  all  the  charges  against  the  defendant  entered 
OD  oae  leaf,  with  no  intervening  charges,  was  admisaihle.  In  Prinoe's 
administratrix  t.  Smith,  2  Massachusetts,  569,  it  appeared  from  marks  ia 
the  day-book,  that  the  account  bad  been  transferred  to  the  ledger,  and  the 
court  said,  "  When  an  aooount  is  transfarred  to  a  ledger  from  the  day- 
book, the  ledger  sboold  be  produced,  that  the  other  party  may  have  advan- 
tage of  any  items  entered  therein  to  his  credit;"  see  Hervey  at  al.  t. 
Barrey,  (Maine,  infra.}  The  taot  that  the  entries  are  in  penoil  is  not  a 
cause  for  rejecting  them  ;  Gibson  t.  Bailey,  IS  Metcalf,  587.  In  Frye  y. 
Barker  et  al.,  2  Pickering,  65,  it  was  said  by  Pabkxb,  C.  J.,  to  be  a 
general  principle,  that  where  mpartj/'t  oath  is  admitted,  he  mnst  be  swora 
in  court;  and  that  a  plaintiff's  teatimony  in  support  of  his  book  of  entries 
oonld  not  be  taken  by  a  aommission.  Generally,  the  original  book  should 
be  brought  into  court :  but  where  the  day-book  and  ledger  have  been  acd- 
dentally  destroyed  by  fire,  a  transcript  proved  to  be  correct,  by  the  witness 
who  tnuiBoribed  it,  is  admissible ;  Holmes  t.  Msrden,  12  id.  169 :  bat  not 
unless  it  is  »  proved  and  compared  copy  of  "genuine  entries.  Prince's 
administratrix  v.  SmitL 

In  New  Hahpshibk,  in  Eastman  v.  Moulton,  8  New  Hampshire,  157, 
the  law  of  Massachusetts  as  above  stated  ia  neatly  abridged,  by  Richabd- 
BON,  C.  J.,  and  adopted  as  the  law  of  that  state :  and  it  is  then  further 
decided,  that  the  admission  of  such  books,  is  to  be  confined  to  oases  where 
It  may  be  presumed  that  there  is  no  better  evidence ;  and,  therefore,  if  the 
charges  are  not  in  the  handwriting  of  the  party  sworn,  or  if  it  appear  by 
the  book,  or  the  party's  testimony,  that  the  article  was  delivered  by  or  to 
a  third  person,  the  book  is  to  be  rejected,  (at  whatever  stage  of  the  case 
this  discovery  is  made,)  because  there  must  be  better  evidence  attainable : 
accordingly,  in  this  case,  when  it  appeared  that  the  articles  were  delivered 
to  the  servant  of  the  party  charged,  and  not  to  the  party  himself,  the  book 
was  rejected  as  inadmissible.  A  summary  of  the  principles  on  which  this 
evidence  is  admissible  is  again  given  in  Cummings  v.  Nichols,  IS  id.  421, 
425.  The  admissibility  of  this  evidence,  is  confined,  also,  to  suits  between 
the  debtor  and  creditor;  for  the  necessity  upon  which  the  reception  of  it 
rests,  does  not  exist  where  the  dealing  between  the  debtor  and  creditor  is, 
la  to  tha  parties  to  the  suit,  a  collateral  matter,  since,  in  such  a  case,  either/ 
the  debtor  or  the  creditor  is  a  competent  witness ;  Woodes  v.  Dennett,  12 
id.  511.  To  render  a  book  admissible,  the  charges  should  be  separate  and 
■pecial,  but  no  greater  particularity  in  deecribing  the  nature  of  tbe  work  or 
■ervice,  than  is  usual  in  similar  eases  is  requisite;  Bassett  v.  Spofibrd,  11 
id.  167  :  Cummings  v.  Nichols,  IS  id.  421,  426.  Tbe  book  must  appear 
to  contain  the  duly  minutes  of  the  parties'  transactionB ;  and  henoe  in  the 
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cue  of  ft  phuDtiff  who  was  engaged  in  buying  and  selltng  lote  of  wood, — « 
small  memonndam  book  carried  in  the  pocket,  ooniiaUng  of  t«Q  leaves, 
and  containing  sundry  minntes,  some  in  pencil  and  some  in  ink,  of  money 
received  and  pud,  of  which  character  were  all  the  charges,  except  tbat 
agunat  the  defendants,  was  rejected ;  Richardson  r.  Emery,  8  Foster,  220. 
Books  of  account  are  admissible  to  prove  money  charges  to  the  extent  of 
forty  shillings,  or  $6.67  ;  id. ;  and  the  book  of  an  intestate,  supported  by 
the  oa^  of  the  administrator,  is  good  evidence ;  Dodge  v.  Morse,  3  id. 
2S2.  Respecting  the  extent  to  which  the  party  may  be  made  s  witness,  it 
has  been  laid  down,  that,  "  The  party,  when  called,  is,  in  the  first  instaoce, 
permitted  to  state  only  tbat  the  book  produced  is  hia  book  of  ori^nal 
entries ;  that  the  charges  are  in  his  handwriting ;  that  they  were  made  at 
the  times  they  purport  to  have  been  made,  and  at  or  near  the  time  of  the 
delivery  of  the  articles,  or  of  the  performance  of  the  services.  He  may, 
however,  be  cros8.eianrined  by  the  other  party;  in  which  case,  his  answers 
become  evidence,  and  he  is  entitled  to  give  a  fall  explanation  of  any  matter 
in  relation  to  which  an  inquiry  ia  made  on  the  cross-examination.  It  is 
reasonable  and  proper  that  he  shonld  be  made  a  witness  as  far  as  the  oppo- 
site party  chooses  to  make  him  ons ;  and  that,  as  far  as  he  is  made  a  wit- 
ness, he  should  be  at  liberty  to  give  a  full  explanation.  But,  in  our  opinion, 
ft  cross-examination  does  not  entitle  him  to  go  beyond  this.  It  does  not 
entitle  him  to  testify  as  to  independent  facts,  not  necessary  to  the  explana- 
tion of  the  bets,  respecting  which  he  may  have  been  questioned  npon  (he 
cross-examination.  It  does  not  make  him  a  witness  in  chief  in  the  cause ;" 
Eastman  v.  Monlton.  A  book  of  entries  verified  by  the  party's  oath  is 
competent  for  no  other  purpose  than  to  prove  the  Bcconnt,^hich  is  the 
founda^on  of  the  suit,  or  the  ground  of  set-off.  It  is  therefore  inadmissi- 
ble to  prove  any  matter  collateral  to  the  issue  of  debt  and  credit  between 
the  parties.  It  is  the  book  which  is  the  evidence,  and  the  party  testifies 
only  to  verify  it ;  Little  v.  Wyatt,  14  id.  23,  26 ;  Batchelder  v.  Sanborn, 
2  Foster,  826.  But  the  right  of  the  pluntiff  to  give  full  explanations  of 
the  answers  which  he  has  made  to  tho  defendant's  questions,  exists  even 
when  the  book  has  been  rejected  as  incompetent ;  M'llvaine  v.  Wilkins, 
12  id.  474,  478. 

In  Maink,  as  in  Ma8SA0HU8ETT8,  books  are  competent  evidence  to 
prove  work  done,  (including  the  retainer  and  services  of  an  attorney  at 
law ;  81  Maine,  &60)  and  goods  delivered ;  and  cash  charges  to  the  extent 
of  forty  shillings  ($0.67) :  but  in  Maine,  the  book  must  be  the  original 
entry  and  made  at  the  time ;  a  fact  to  be  proved  of  necessity  by  the  party. 
It  mnst  also  be  in  his  handwriting.  No  particular  form  of  book  is  neces- 
■ary,  bnt  the  book  must  appear  to  have  been  kept  intelligibly,  Urly  and 
truthfatly;  Wetherell  v.  Swan,  32  Maine,  247;  bnt  they  are  not  admtssi* 
ble  to  prove  tlist  defendant  was  an  agent,  and  to  prove  a  delivery  to  him 
M  agent,  and  an  agreement  by  him  to  sell  on  account ;  Dunn  v.  Whitney, 
1  Furfield,  9;  and  it  was  said  in  this  case,  tbat  the  admission  of  books 
wonld  be  restricted  for  the  fntnre  ;  that  formerly,  when  few  persons  kept 
elerks,  they  were  admitted  from  necessity :  bnt  that  now,  whenever  it 
appeared  from  the  teetjraony,  or  was  to  be  inferred  from  the  nature  of  the 
transaction,  tbat  better  evidence  was  to  be  had  ;  as,  if  it  appeared  that  a 
clerk  was  kept ;  or  if  the  articles  were  so  large,  or  the  transaction  on  such 
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a  scale,  tliAt  it  mnat  be  presamed  that  okrks  and  porters  were  employed, 
tlie  books  would  not  be  admitted.  In  the  reoeot  case  of  Mitchell  t.  Belk- 
nap, 10  Sbeplej,  (23  Maine)  175,  however,  it  waa  decided,  tUat  sltbongh 
when  goods  are  deUvered  by  a  servant  <»  agent,  and  the  charges  made  by 
bim,  the  evidenoe  of  that  person  will  be  required,  yet  where  goods  are 
deliveied  to  a  third  penon  anthmized  by  sncb  receipt  to  charge  the  defend- 
ant,  the  books  of  the  defendant  are  oompetent  evidenoe  of  the  delivery, 
provided  tbo  authority  to  charge  the  defendant  be  proved  aHwnde,  but  this 
proof  is  indispensable ;  Soper  v.  Veuie,  82  Maine,  122.  The  primnple 
that  books  of  entry  may  be  evidenoe  of  articles  delivered,  to  «  cerUnn 
ammatt,  and  not  beyond  it,  has  been  eatabtiahed  in  a  recent  case,  and  its 
applloatioo  defined  with  precision.  Leighton  at  al.  v.  ManBon,  2  Shepley, 
(14  Maine)  208,  was  asaumput  on  an  soeoant  oonBisting  of  only  two 
charges,  for  beef,  bearing  date  the  same  day,  one  for  8G51b.,  the  other  for 
860tb.  The  jndge  below  rejected  the  bock  of  original  entries,  beoanae  the 
article  being  so  bulky,  the  delivery  must  be  proviUtte  by  other  and  better 
means ;  and  the  plaintiff  was  nonsuited.  The  eonrt  above,  per  Shkplxt, 
J.,  Bustained  the  nonanit,  and  expressed  the  following  striking  and  satis- 
^toiy  views.  "  The  objeot  to  be  attained,  by  the  admission  of  the  books 
with  the  party's  oath,  is  to  prove  the  servicfl  performed,  or  the  artioles 
delivered.  The  party  must  be  able  to  state,  that  he  actually  delivered  the 
articles,  or  was  knowing  to  their  delivery,  as  well  as  that  he  made  the 
enbies.  The  necessity,  then,  for  the  oatb  of  the  party  in  aid  of  his  booka, 
seems  to  exist  only  where  be  delivered  the  articles  himself.  If  the  articles 
were  of  suoh  bulk  or  weight,  that  the  person  making  the  entriea  could  not 
reasonably  be  sapposed  to  have  delivered  them  without  assistance,  the  pre- 
■ampUon  would  arise,  that  better  evidence  of  delivery  might  be  produced; 
and  the  reaaon  for  admitting  his  own  testimony  would  cease.  Perhaps  no 
better  mle  for  the  guidance ~of  judicial  tribunals  will  be  found,  than  for  the 
jndge  to  decide  on  the  iuspectian  of  the  items  of  the  account,  whether  the 
items  charged  eonld  ordinarily  have  been  delivered  without  the  assistance 
of  other  persons;  and  admit  or  reject  the  testimony  aoccrdiDg  as  he  may 
conclude  that  the  articles  could  or  could  not  have  been  so  delivered.  Act- 
ing upon  this  rule,  the  court  must  conolnde,  that  it  could  not  ordinarily  be 
expected,  that  one  person  shonld  have  delivered  the  artjcles  charged  in  the 
account;  and  the  ruling  of  the  judge  must  be  regarded  as  correct:"  and 
to  the  same  effect  is  Mitchell  v.  Belknap,  462.  Jk  Leighton  et  al.  v.  Man- 
■on,  also,  it  was  decided,  that  if  the  books  be  in  the  handwriting  of  a  de- 
ceased partner,  they  are  evidenoe  for  the  surviving  partners,  (if  otherwise 
admissible,)  on  proof  of  hii  handwri^ng.  But  in  any  case,  nothing  can  be 
proved  by  such  evidence,  but  the  sale ;  and  a  contract  as  to  price,  or  facta 
not  entering  into  the  items  of  charge,  cannot  be  proved  by  the  plaintiff's 
oath ;  Mitchell  v.  Belknap ;  Amee  v.  Wilson,  9  Shepley,  (22  Maine),  116, 
120 ;  nor  can  even  the  dtHvery  be  proved  by  the  book,  and  if  the  phuntiff 
by  bis  supplemental  oath  state  to  whom  he  delivered  the  goods,  or  in  what 
manner  tiiey  were  sent,  the  book  is  incompetent ;  Godftey  v.  Codnun,  83 
Maine,  162.  However,  when  the  book  and  sapplementary  oath  have 
proved  the  charge,  hprim&faeie  case  arises,  wbiob  must  be  disproved  by 
eroas-examinatioD  of  the  plaintiff  or  in  some  other  way ;  Wetherill  v.  Swann, 
82  Maine,  247.    It  would  appear  that  the  word  book,  has  received  in 
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HaJne,  &  ngnification  ntlier  mora  extensiTe,  thui  bu  usually  been  given 
to  it  elBewhere.  In  Kendall,  Admr.  v.  Field  et  al,,  2  Shepley,  (14  Maine) 
SO,  which  waa  assiimpait,  for  labour  in  hewing  timber,  the  report  states 
that,  "The  plaiatiff  offered  in  evidence  a  tkingie,  on  vbich  it  was  proved 
that  his  intestate  entered  from  daj  to  day  in  tlie  woods,  an  aoconnt  of  the 
dmber  hewed  by  faim  eaah  day  under  a  oontraot  with  the  defendants." 
We  have  no  further  description  of  the  shingle,  nor  acconnt  of  what  other 
evidenoe  was  offered.  Wb8T0M,C.  J,,  admitted  it;  and  the  oonrt  above,  per 
WXBTON,  C<  J.,  said,  '■  considering  the  nature  of  his  employment,  and  the 
place  where  he  was,  and  that  the  shingle  oontuned  the  daily  minutes  of 
the  tjuainess  in  whioh  be  was  engaged,  we  think  it  was  legally  admissible : 
it  was  a  snbstitnta  for  a  memorandum-book  whioh  answered  the  purpose  at 
the  time,  and  was,  perhaps,  as  little  liable  to  alteration  or  erasure,  without 
being  deteoted  by  llie  eye,  as  if  made  on  paper.  It  is  proper  to  say,  in 
respect  to  this  extraordinary  case,  that  it  appears  from  the  argnmsDt  of 
eounael,  that  everything,  but  the  qtmntrty  of  timber  hewed,  was  proved  by 
other  fividenoe ;  and  that  it  is  stated  in  Uie  opinion  of  the  court,  that  after 
the  entry  was  made  on  the  shingle,  the  timber  "  was  taken  away  by  the 
defendants,  without  being  surveyed;  and  minted  with  other  timber."  So 
that  the  odium  spollatons,  probably  had  something  to  do  with  the  admission 
given  to  this  peculiar  kind  of  document — In  reference  to  the  Massaohaaetts 
decision  of  Prinoe's  Ex'rx  v.  Smith,  it  was  held  in  Hervey  et  al.  v.  Harvey, 
8  Shepley,  (16  Maine,)  857,  that  it  is  only  where  the  day-book  ittdf  thorn, 
by  marks  on  its  face,  that  the  aooount  had  been  transfeiTed  to  the  ledger, 
that  the  ledger  need  be  produced,  without  notice. 

In  Massachusetts  "it  is  not  every  case  where  third  persons  are  present 
at  the  delivery  of  goods,  that  the  books  of  the  party  cease  to  be  competent 
evidenoe.  In  the  ordinary  oase  of  a  shop-keeper  there  would  be  clerks 
present  at  the  delivery;  but  when  the  items  an  small  and  numerous,  it 
would  be  impracticable  to  prove  them  except  by  the  acconnt  book  and  oath 
of  the  party,"  and  the  court  held  the  case  of  a  charge  against  a  defendant, 
an  engineer,  surveying  a  route  for  a  railroad  for  single  meals  fijmiahed  to 
him  and  to  many  men  in  his  employ,  was  a  oase  where  it  was  peculiarly 
necessary  to  receive  the  evidence  of  hooks;  the  charges  nngly  being 
small  and  not  of  a  oharaoter  to  be  proved  by  a  third  person,  Tramain  v. 
Edwards,  7  Oushing,  414,  and  see  Mathes  v.  Robinson,  8  Metoalf,  269, 271. 
Proof  by  book  of  a  gross  charge  "for  putting  up  stairs,"  the  work  having, 
some  of  it,  been  done  more  than  a  year  before,  though  not  all  finished  till 
just  before  the  charges  has  been  held  inadmissible;  Eorle  v.  Sawyer,  Q 
Cashing,  142.  So  a  charge  for  three  months  labor,  Henshaw  r.  Davis,  6 
id.  146.  If  the  party  who  have  made  the  entry  become  insane,  proof  of 
his  book  by  the  suppletory  oath  of  his  guardian  may  be  received ;  Holbrook 
V.  Gay,  6  id.  216. 

In  Fknnbtltania,  books  of  origiiial  entries  made  by  the  partf ,  and 
verified  by  his  oath,  an  oompetent  evidence  of  goods  sold  and  delivered,  and 
work  done,  and  of  the  prices,  but  not  of  money  lent  or  paid ;  Duooign  v. 
Boiireppel,  1  Yeates,  847;  but  in  a  ease  where  a  foreign  agent  and  oon- 
riguee  sned  to  recover  compensation  for  articles  furnished,  and  money  ex- 
pended, and  oftred  in  evidence  his  day-book,  supported  by  his  oath,  the 
oonrt  held,  that  as  it  related  to  a  foreign  mercantile  transaction,  neoeasi^ 
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attthorifled  the  ftdmisaion  of  the  book,  subject  to  cloae  icmtin^  as  to  ita  fiur- 
neM  ftnd  oredilnlity ;  Seagrove  t.  Bedman  et  tl.,  2  id.  2M ;  S.  G.  4  Dallas, 
158 ;  and  see  Himes  t.  Bantiti,  8  Watts,  89,  47.  The  only  prop«r  opera- 
tion of  books  of  entaies  is,  b;  shoving  oontemporaiy  charges  for  goods  deli- 
vered and  vork  done,  in  a  conrse  of  dealing  betveen  the  parties,  to  serre 
as  eridenoe  to  ruse  an  aBsnmpdt  in  law  to  pay  for  them.  If  offered  to 
prOTe  any  collateral  matter;  as,  that  a  third  party  aasnmed  to  pay ;  or  that 
a  oertain  person  vas  a  partner  in  a  honse  charged ;  or  to  prove  an  agency, 
and  show  that  goods  ware  delivered  or  received  to  sell  on  eommission,  or  to 
prove  a  delivery  of  goods  in  performance  of  a  special  contract ;  for  any  Enich 
pnrpoa^  books  are  not  competent  evidence  :  Ponltney  et  aL  v.  Boss,  238  ; 
Jnniata  Bank  v.  Brown,  5  Sergeant  &  Bawie,  226 ;  Baisch  v.  Hoff,  1 
Yeatee,  198,  and  Mnrphy  v.  Cress,  2  Wharton,  88 ;  Lonergan  v.  White- 
bead,  10  Watts,  249,  and  Nickle  v.  Baldwin,  4  Watts  &.  Sergeant,  290 ; 
Alexander  v.  Hofiinan,  5  id.  S82;  Petriken  v.  Baldy,  7  id.  429;  Phillips 
T.  Tapper,  2  Barr,  823  ;  Fitler  v.  Eyre,  2  Harris,  892 ;  argnments  of  conn- 
ael  in  BorrekinB  v.  Bevan  &  Porter,  8  BawIe,  28,  26 ;  bnt  see  Mifflin  et  al. 
T.  Bingham,  1  Dallas,  172,  276 ;  Uoyes  &  Tatem,  v.  Brnmans,  8  Yeatea, 
80.  In  Bci.  fa.  anr  mechanic's  lien,  a  book  of  entries  is,  of  conrse,  compe- 
tent to  show  that  the  materials  were  fhmished  on  the  credit  of  the  boose ; 
for  the  honse  is  the  defendant  M'Mnllin  v.  Gilbert,  2  Wharton,  277. 
But  in  snoh  a  prooeeding,  charges  in  the  book  made  against  the  owner  or 
OOntractOT  individnally,  are  competent  to  show  the  amount  of  materials  for- 
niahed,  and  thefaetswhioh  render  the  bnildingliab)e,may  be  proved  aliunde. 
Ghnrch  v.  Davis,  9  Watta,  804  ;  and  if  one  is  charged  in  a  book  of  entries, 
and  yon  prove  aliunde  that  another  is  really  liable  as  to  the  principal  debtor, 
the  books  are  admissible  t«  show  the  amount  and  price  of  the  articles  for 
which  the  latter  is  shown  to  be  liable.  Linn  v.  Naglea,  4  Wharton,  92  ; 
Hartley  v.  Brooks,  6  id.  189.  And  these  decisions  are  entirety  consistent 
with  the  principle  above  mentioned.  To  render  a  book  of  entries  admissi- 
ble, the  following  matters  appear  to  be  necessary.  The  entries  mnst  be 
made  in  the  coarse  of  the  party's  hnsiness;  and,  therefore,  the  person 
making  them  shontd  be  In  hnsiness :  "it  mnst  bo  in  a  course  of  dealing 
between  the  parties,  and  the  entriee  made  about  the  time  of  the  tranaio- 
tioD ;"  Walter  v.  Bollman,  8  Watts,  544 ;  Cnrren  v.  Crawford,  4  Sergeant 
&  Bawle,  8 ;  and  the  artiele  sold  mnst  lie  in  the  line  of  the  party's 
general  business;  for  the  sale  of  a  horse  by  a  dry  goods  merchant  or 
tradesman,  could  not  be  proved  by  an  entry  in  the  books  of  account; 
Shoemaker  v.  Kellog,  1  Jones,  SIO.  The  hook  should  be  such  a  regnlar 
and  nsnal  acoonnt-book,  as  explains  itself,  and,  on  its  free,  appears  to 
create  a  liability  in  the  defendant :  therefore,  loose,  unconnected  pieces  of 
paper,  oontuning  other  figuring  and  scribbling  beside  the  charges  in  ques- 
tion, and  manifestly  not  "an  account  regularly  kept,"  was  rejected  in 
Thompson  v.  M'Kelvey  and  another,  18  S.  k  B.  126;  and  a  paper,  ap- 
pearing to  be  torn  oat  of  a  book,  oontaining  memoranda  unintelligible  with- 
oat  explanation  firom  the  pltuntifT,  was  held  inadmissible  in  Hough  v.  Doyle, 
4  Rawie,  291.  The  enlriti  should  be  mad«  with  the  i»teiU  to  charge :  tot 
it  the  entry  be  a  charge,  this  both  asserts  a  delivery,  and  imports  a  ooo- 
traet;  Walter  v.  Bollman  ;  therefore,  in  a  suit  to  recover  for  sales  made 
through  an  agent,  the  invoice-book  of  the  agent  Is  no  evidence;  Cooper  v. 
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Hoirell,  4  Yefttea,  Ml :  uid  b  defendant's  entrios  in  his  aceonnt-book,  of 
work  and  Ubor  done  for  him  b;  the  plaintifr,  are,  on  this  acconnt,  inadmis- 
fflble }  Sommsrs  t.  M'Kim  and  another,  12  Sergeant  &  Bawle,  405 ;  Keiu 
T.  Suab,  &  Watte  It  Sergeant,  377 ;  and  a  memorandnm  paper  on  which 
ndtber  tko  defendant's  name  appears,  nor  any  chargee  agunet  the  defend- 
ant, is  in  like  manner  incompetent;  Hough  r.  Doyle,  4  Rawle,  291 ;  Fur- 
obild  T.  Dennison,  4  Watte,  S58 ;  Phillips  v.  Tapper,  2  Barr,  828 :  and  m 
book  whiob  is  oomposed  of  reoeipti,  signed  hj  the  agente  employed  to  do- 
lirer,  cannot  be  treated  as  a  book  of  original  entries ;  Sterrett  v.  Bull,  1 
Binoey,  284;  Gorran  t.  Crawford :  and  a  book  kept  by  a  forge-master  for 
ihapurpoM  of  enabling  bim  to  settle  with  bis  workmen,  where  the  defend- 
ants nanie  appears  not  w  being  chafed,  bnt  only  as  e^lanaiory  of  the 
other  eatries,  is  inoompetent  evidence  of  sales  to  defendant;  Rogers  and 
another  t.  Old,  6  Sergeant  &  Rawle,  404,  where  Uiis  principle  is  estab- 
lisbed  and  explained  by  DuNOAlf,  J. ;  and  a  book  kept  by  a  contractor, 
showing  the  amount  of  work  dona  and  by  whom,  bnt  vhioh  did  not  pnipork 
to  charge  the  defendant,  but  seemed  to  be  an  aooonnt  agunst  laborers  em- 
ployed by  the  contractor  in  the  work,  is  in  like  manner  inadmissible ; 
Alexander  v.  Hoffmui,  6  Watts  &  Sergeant,  882 ;  and  see  Smith  t.  Lane 
and  another,  12  id.  80,  and  Rhoads  t.  Oaul  et  al.,  4  Rawle,  404.  Tb« 
book  shonld  be  an  original,  made  oontemporaneoosly  with  the  transaction, 
and  not  a  transcript  or  digest  subsequently  made  np;  Vance  t.  Feariss,  1 
Yeates,  821 ;  S.  0.  2  Dallas,  21? ;  Rodman  et  al.  t.  Hoops's  Ex.  1  Dall. 
85;  Fairohild  t.  Dennison,  4  Watts,  258;  but  if  enbiea  be  made  in  the 
regolar  account-book,  in  proper  season,  from  memoranda  taken  at  the  time, 
ij  the  party  or  his  aswstint,  and  intended  to  serre  only  as  notes,  to  make 
up  the  ratries  more  accurately,  the  book  is  an  ori^nal;  Ingrmbam  r. 
Bockins  and  another,  9  Sei^eant  &  Rawle,  286 ;  Fatten  t.  Ryan,  4  Rawle, 
408.  The  fact  that  some  entries  in  the  book  are  not  original,  will  not  ren- 
der tiie  book  inoompetent  as  concerns  those  entries  which  are  proved  bj 
the  oath  of  the  party  to  be  original.  Itob  t.  Niles,  5  Watte,  328 ;  Bnt 
doubtless  it  would,  if  the  two  clasaea  of  eutries  could  not  be  distinguished : 
Tanoe  T.  Fcariaa;  Kessler  v.  M'Gonachy,  1  Rawle,  4S5,  441.  This  book 
most  be  the  day-book,  and  not  the  ledger ;  Hammill  r.  O'Donnell,  2  Miles, 
101 :  yet  if  the  book  be  properly  authenticated  as  an  ori|^nal,  it  is  uot  an 
objection  that  it  is  kept  in  the  ledger  form;  Thompson  t.  Hopper,!  Watta 
&  Sergeant,  467,  468 ;  Rehrer  t.  Zeigler,  S  id.  258 ;  Odetl  v.  Cuthbert,  9 
id.  66;  nor  that  the  entries  are  written  with  a  lead  pencil,  instead  of  with 
ink;  Hill  r.  Seott,  12  Penna.  State,  168.  If  from  the  magnitude  or  nature 
of  the  transaction  it  must  be  presumed,  or  if  from  notes  and  marks  on  the 
book,  it  appear  that  the  entries  are  made  in  another  book,  that  should  be  pro* 
dnoed,  that  the  party  may  have  the  benefit  of  all  the  items  therein ;  dictum 
per  DoNOAH,  J.,  in  Rogers  v.  Old.  As  to  the  time  when  the  entries  are 
to  be  made :  as  the  pnrpoee  of  the  entry  a  to  teaatA  a  charge  on  the  defend- 
ant, the  entry  mnst  not  be  made  htfort  he  is  cfaargeaUe.  If  the  entrie* 
were  made  when  the  order  was  received,  he/ore  the  delivery  was  made,  the 
book  is  incompetent :  and  an  arbitrary  mark  fixed  to  items,  to  show  that 
mob  were  acttuUy  delivered,  will  not  aid,  if  it  appear  by  the  evideDce  that 
that  mark  was  tuM  lo  charge  ike  defendant,  bnt  to  inform  the  porter  not  to 
make  a  donlde  delivery ;  Rhoads  v.  Oaul,  et  al.,  4  Bawle,  404 ;  Thompaoo 
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T.  Bollock,  2  MUaa,  269,  S.  P.;  the  bolt  here  ww,  that  Ae  ahixgea  wen 
Bude  before  the  prgpert;  in  the  goods  was  changed ;  "  the  proper  time  for 
nuking  the  eutij,  is  at  or  about  the  time  when  there  is  a  transmutation  (tf 
pn^wrtf  from  the  vendor  to  the  vendae ;  Parker  t.  Donaldson,  2  Watte 
&  Sergeant,  9  j  and  entriea  in  a  book  made  up  from  a  memorandum,  wbioh 
«aa  not  itself  a  memorandum  of  sales  aotoally  made,  are  inadmisnble ; 
beosnae  the  entries  were  not  «  made  in  the  book  as  a  tegisti;  of  aale 
and  delirery  actnally  made  of  the  things  therein  mentioned,  at  the  time 
of  their  being  to  entered  :"  Fairohild  v.  Dennieon,  4  Watts,  268 ;  bnt  in 
Kanghle;  t.  Brewer,  16  Sergeant  &  Rawie,  138,  entries  by  a  tailor  em- 
jOo^ad  to  make  up  doth  left  by  the  defendant,  which  antries  were  made 
afterthe  work  was  out  out  by  him,  and  when  it  was  delivered  to  the  jour- 
neyman, such  being  the  plaintiff's  manner,  (as  he  stated,)  of  keeping  hia 
boc^,  and  each,  according  to  the  judge,  being  the  uanal  praotioe  in  that 
md  other  pntfesaione,  were  deemed  admissible:  this  decision,  which  ia 
wholly  ineoonoileable  with  either  legal  principle  or  common  sense,  profenea 
to  be  governed  by  the  oaae  of  Cnrren  v.  Crawford ;  and  sinoe  the  true  ground 
on  wUoh  that  oaae  reats  has  been  aaoertained  in  Parker  v.  Donaldson,  it 
wonld  be  dlffieslt  to  oontrive  a  spe^us  argument  in  support  of  KangUey 
V.  Biewer ;  and  wb  may  safely  conclude  that  it  is  not  law ;  as  to  the  value  of 
neh  a  custom,  even  had  there  been  any  evidence  of  it,  see  Steirett  v.  Boll, 
I  Binney,  and  Foraythe  v.  Noroross.  In  Keim  v.  lUiah,  5  Watte  &  Ser- 
geant, B77,  it  was  decided  that  when  goodit  are  delivered  to  a  earner  to  be 
carried  to  a  distance,  the  proper  time  to  make  the  entriea  ia  when  the  car- 
net's  wagon  is  loaded  and  started ;  in  Koch  t.  Howell,  6  id.  850,  the 
plaintiff  was  a  vendor  of  paper,  and  a  paper-hanger,  and  in  one  column  of 
his  book,  noted  the  whole  amount  delivered  out  to  his  workmen,  and  in  snb- 
■eqoent  oolomns  the  number  of  |Hecee  used,  and  the  prices  for  hanging 
ihem ;  and  the  court  said  that  the  entries  in  the  first  column  alone  might 
have  been  insufficient  to  charge  the  defendant,  but  the  other  entries  having 
becD  made  when  the  paper  had  come  to  the  defendant's  use,  and  ita  quan< 
Htj  was  ascertained  by  hanging  it,  were  perfectly  regular  and  legal.  The 
cotriae  must  not  be  nude  too  long  a/ler  the  time  when  the  right  to  charge 
aearoed :  the  principle  on  that  subject,  often  approved  since,  is  thus  de- 
dared  in  Coircn  v.  Crawford,  4  Se^;eant  &  Bawle,  8 :  "Tlie  law  fixes 
ao  precise  instant  when  the  entry  should  be  made.  At  or  near  the  time 
of  yie  transaotJon,  they  should  be  made.  It  is  not  to  be  a  register  of  past 
transactions,  but  a  memorandum  of  transactions  as  they  occnr."  In  Jones 
V.  Long,  8  Watte,  326,  this  doctrine  is  repeated ;  and  though  lat«r  cases 
have  appeared  to  recognize  a  stricter  and  arbitrary  limit,  a  review  of  them 
will  show  that  the  rule  has  not  been,  and  cannot  be  established  with  any 
greater  precision.  In  Patton  T.  Byan,  4  Rawle,  408,  where  the  plaintiff 
said  she  first  made  the  entries  on  a  oord,  and  then  copied  them  into  the  book, 
"  either  the  same  evening,  or  the  next  day,  or  as  soon  after  as  I  conveni- 
ently could,"  no  objection  was  made  on  the  ground  of  delay.  In  Kessler 
v.  M'Conachy,  1  Id.  485,  the  party  stated  that  the  entries  ware  first  made 
by  his  journeyman  on  a  slate,  and  thenoe  copied  by  himself,  sometimes  ths 
sauM  evening,  some  of  them  in  the  week,  none  as  long  after  as  two  weeks ; 
the  court  decided  the  book  to  be  inadmissible:  and  though  there  isadiotum 
that  to  admit  entries  which  had  been  made  after  a  week  or  more  would 
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osase  mietftkes,  7et  the  ground  on  whioh  the  rejection  of  the  hooka  is  really 
rested  in  the  opinion  of  the  court  is,  that  the  transfer  of  the  book  vas  not 
in>de  and  veriGed  by  the  Bame  person  vho  made  the  memoraDda  on  the 
8lat£ ;  or,  that  that  circnmatance,  together  with  the  delay  in  the  tranaorip- 
don  (and  there  seToral  objections  besides,)  necessarily  took  away  th» 
confidence  in  the  book.  In  M'Coy  t.  Lightner,  2  Watte,  847,  the  circam- 
stanoes  as  to  this  seem  to  hare  been  precisely  the  same,  excepting  that  hero 
the  man  who  made  the  first  entries  on  the  slate  testified  as  well  as  the 
plaintiff,  to  the  futs ;  and  also  recollected  that  the  priea  of  the  work  done 
were  about  the  same  as  those  charged ;  the  court  held  the  evidence  admie- 
eible  upon  the  distinction  that  in  Kessler  t.  U'Gonachy,  the  journeyman 
wae  not  produced,  but  here  the  party's  oath  was  fortified  by  the  oath  of  the 
man  who  made  the  entries  and  did  the  work,  and  that  he  ^so  confirmed  the 
aecoracy  of  tfie  prioee  oharged.  The  case  is  certainly  not  a  strong  one ; 
yet  it  is  a  decision  directly  on  the  point,  that  a  week's  delay  in  trans- 
ferring entries  from  a  slate,  does  not  render  a  book  of  entries  inoompelent, 
and  is  ior  stronger  than  any  authority  in  Kessler  t.  M'Conachy  to  the 
contrary  on  that  point.  In  Vicary  v.  Moore,  2  Id.  461,  the  book  wu 
made  up  from  entries  on  loose  scraps  of  paper,  carried  in  the  pooket  one, 
two,  three,  or  four  days ;  the  court  held  the  books  so  made  up  to  be  incom- 
petent; and  said,  per  Gibbon,  C.  J-,  that  if  the  entries  were  not  made  <U 
the  time,  they  ought  certainly  to  be  made  in  the  regular  routine  of  buBtness^ 
and  that  here  neither  the  routine  of  the  party's  business,  nor  any  other  oir- 
cnmstances  aooounted  for  the  delay.  The  principle  really  decided  in  these 
cases  appear  simply  to  he,  that  in  applying  the  two  principles  recognized 
in  Cnrren  v.  Crawford,  and  Ingraham  v.  Bockins,  the  court  will  be  guided 
by  the  connderation,  whether  the  first  memoranda  were  made  on  such 
material,  prepared  with  such  care,  and  transcribed  under  such  circum- 
Btanoes,  tlut  the  hook  entries  may  reasonably  be  relied  on.  Foraythe  t. 
HoTcrosB,  6  Id.  482,  would  be  more  satis&ctory,  if  we  knew  what  aulhori^ 
ii  to  be  attached  to  a  Per  Curiam  decision,  and  if  the  oiroumatances  of  the 
case  were  more  fully  and  distinctly  stated:  the  plaintiff,  a  blacksmith, 
having  sworn  to  his  book  of  entries,  sud  that  he  made  the  entries  on  a  slate 
till  it  was  full,  and  then  afler  four,  fire,  or  six  days,  transcribed  them  into 
bis  book ;  and  he  and  three  other  witneaees,  blacksmiths,  swore  that  this 
was  a  general  custom  as  far  as  they  knew  :  "  Feb  Gukiah  :  an  entry  on  a 
■  oard  or  slate,  is  but  a  memorandum,  preparatory  to  permanent  evidence 
of  the  transaotiDn,  which  must  be  perfected  at  or  near  the  time,  and  in  the 
routine  of  business.  But  the  routine  mnst  be  a  reasonsble  one  ;  for  there 
is  nothing  in  the  condition  of  a  craftsman  to  call  for  indulgence  till  his  slate 
be  full,  or  till  it  be  oouTeniont  for  him  to  dispose  of  the  contents  of  it. 
*  *  The  entries  ought,  in  every  instance,  to  he  transferred  in  the 
course  of  the  sueeeeding  day.  *  *  On  the  principle  of  Yioaiy  t.  Moore, 
the  book  was,  in  the  present  instance,  inoompeteut"  The  dictum  in  this 
ease  was  acted  on  in  Cook  v.  Aehmead,  et  al.,  2  Miles,  268,  (1888,)  and 
entries  which  had  been  transferred  from  a  memorandum-book,  some  on  the 
fint,  some  on  the  second,  and  othera  on  the  third  day  after,  were  held 
inoompetent.  But  ae  Forgythe  v.  Norcross,  is  expressed  to  be  ruled  by 
Vicary  t.  Moore,  it  would  seem  that  the  cironmstances  of  the  first  entriea 
having  been  made  on  so  uncertain  a  record  as  a  slate,  must  have  had  much 
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to  do  vitb  influendng  that  deoisJan ;  u  well  as  the  &ot  that  the  delsj  «u 
Tery  oonsidenble  and  yerj  irregal&T.  In  Walter  t.  Bollman,  8  Watts,  544, 
(1839,)  after  the  case  was  decided  on  other  gronndB,  there  is  a  diotum,  Per 
Cnriam,  thst  "  certainly,  more  than  one  day  onght  not  to  inlervene,"  (the 
entries  being  made  from  nMmoiy)  "  nnleae  there  was  eomething  very  pecn- 
liar  in  the  natore  of  the  bnsiBess."  But  in  a  later  case,  thia  limitation  is 
en^rely  disregarded  by  the  nme  "  Per  Cnriam"  by  which  it  waa  made.  In 
Hartley  t.  Brooks,  6  Wharton,  189,  (1841)  two  books  of  entries  were 
ofibred ;  aa  to  one  of  them,  the  plaintiff  teatiGed  that  some  of  the  entries 
"  wen  made  the  first,  and  some  At  leamd  day  qfler  I  had  done  the  work ; 
not  later  than  the  second  day  in  the  evening;"  and  that  some  were  taken 
from  his  head,  and  some  from  a  slatfi,  and  that  all  were  made  by  himself; 
the  other  book  was  objected  to  on  another  aooonnt.  "  Pee  Gubiah  :— 
There  is  nothing  to  diatingoiab  the  case  from  othera  in  which  snch  entries 
as  these  have  been  reoeiTod.  *  *  In  Keasler  t.  M'Couaohy,  no  more 
was  mled  than  that  the  tnmsfer  wsa  too  late  at  the  expiration  of  nearly  two 
weeks."  In  Swearingen  y.  Harris,  1  Watts  &  Sergeant,  869,  in  respect  to 
the  books  of  one  deceased,  the  oonrt  said,  the  evidence  <<  showed  that  it  WBB 
the  general  praotice  of  the  intestate  to  mokehiseutrieaon  salate,  and  after- 
wnids  draw  them  off  in  his  books;  and  that  this  sometimes  was  not  done 
tutil  two  or  three  days.  If  it  had  been  proved  that  the  same  practice  woe 
pursued  as  r^ords  this  acoonnt,  it  would  be  douhifiU  whetber  the  evidence 
ooold  be  received."  These  decisions  ore  not  irreooncileable.  The  two  last 
clearly  show  that  the  dicta  that  the  entries  "  onght"  to  be  made  or  copied 
daring  the  next  day,  are  not  to  be  taken  as  deciding  that  they  miuf  be  made 
within  that  time,  in  order  to  be  competent,  bat  only  as  saying,  they  would 
be  better  if  mode  in  t^t  time.  The  coses  arc  reconciled  by  considering  the 
rab  of  law  to  be,  as  d^lared  in  Corren  v.  Crawford,  and  that  the  application 
of  it  is,  in  every  case,  to  bedetermined  by  the  court  nnder  the  oironmatanoes. 
In  short,  the  principle  on  this  Hnbjeot  aeema  to  be  atated  with  precise  and 
very  felidtons  aconracy,  by  Mr.  Justice  Sjesokant,  in  Jones  v.  Long,  S 
Watts,  825 ;  "  the  entry  need  not  be  made  exactly  at  the  time  of  the  occur- 
nooe ;  it  anffioes  if  it  be  within  a  reasonable  time,  so  that  it  may  appear  to 
have  taken  plaoe  while  the  memory  of  the  fact  was  recent,  or  the  source 
from  which  a  knowledge  of  it  was  derived,  waa  nnimpaired.  The  law  fixes 
no  i«ecise  instant  when  the  entry  should  be  mode.  If  done  at  or  about  the 
time  it  is  euffioient."  A  priaciple  so  strongly  founded  in  good  sense,  and 
80  connstent  with  what  has  been  decided  in  other  states,  cannot  be  oon- 
ridered  as  in  any  degree  shaken  by  loose  dicta  in  later  cases ;  especially, 
when  those  dicta  have  subseqnently  been  throwu  aside  with  utter  contempt 
by  the  ooort  that  made  them. — In  addition  to  the  points  which  have  been 
mentioned  as  affecting  the  admiasibility  of  a  book,  it  has  been  decided  that, 
«  a  book  of  entries,  manifestly  erased  and  altered  in  a  material  point,  cannot 
be  permitted  to  go  to  the  jury  as  a  book  of  original  entries,  and  onght  to  be 
i^ected  by  the  oonrt,  unless  the  pl^tiff  give  an  explanation  which  does 
nway  with  the  presomption  which  must  exist  on  its  face;"  Churchman  V. 
Smith,  6  Wharton,  146 ;  but  if  the  alterations  are  explained  to  the  Batis&o- 
tion  of  the  court,  the  book  may  be  admissible ;  Eline  v.  Gnndrum,  1  Jones, 
248, 249. — A  book  which  wants  any  of  the  qualities  above  indicated,  is 
incompetent  It  has  been  said,  <<  If  the  boi^  appe&r,  on  investigation 
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of  tbe  part;  by  the  oonrt,  not  to  be  a  legal  book  of  entries,  the  conrt 
may  reject  it  aa  incompetent.  If  this  does  not  appear  olearlj,  it  is  to  be 
submitted  to  the  jury  to  dcoide  on  •"  Gnrren  t.  Crawford ;  vith  instmo- 
tions  of  oouTse,  in  the  latter  cnae,  to  disregard  it  entirely,  if  they  find  against 
it }  Rodman  et  &1.  t.  Hoop's  ez'ora,  1  Dallas,  65-  But  where  the  evideDoe 
is  not  DOn&ioting  the  practice  has  long  been  for  the  conrt  alone  to  decide 
Qpon  the  subject ;  see  Churchman  r.  Smith.  It  is  not  necessary  to  tbe 
competency  of  a  book,  that  the  party  shonid  be  without  a  clerk  or  porters ; 
nor  is  it  necessary  that  the  entries  shonid  be  made  from  the  party's  own 
knowledge ;  if  made  from  returns  given  by  servants,  it  is  enough  ;  Ingra- 
ham  T.  Bockias  and  another;  Jones  t.  Lang. — The  party,  in  support  of 
his  book,  is  to  be  sworn  on  his  voir  dire,  and  can  only  be  examined  as  to 
whether  his  book  is  a  book  of  original  entries,  and  whether  the  entries  were 
made  at  the  time  they  bear  date  :  bnt  being  a  party,  he  cannot  be  examined 
generally  by  the  other  side,  without  his  own  consent :  Shaw  and  another  t. 
Levy,  17  Sergeant  &  Rawle,  99  ;  Stockston  k  Stokea  T.  Demnth,  7  Watts, 
89,  42.  The  anthendoation  of  the  handtorttitiff  is  the  main  support  of 
the  evidence;  as  is  said  in  Bhoads  t.  Gaul  et  al.,  "  the  genuineness  of  the 
writing  most  be  proved,  in  order  to  raise  a  presumption  that  the  traosaotioti 
was  in  the  usual  course  of  business."  Therefore,  entries  to  which  a  party 
swears  must  be  in  his  own  handwriting  :  if  the  party  who  made  them  be 
dead,  or  out  of  the  state,  the  books  are  admissible,  upon  proof  of  his  hand- 
writing; Van  Swearingen  v.  Harris,  1  Watts  &  Sergeant,  859;  Alter  v. 
Berghaus,  6  Watte,  77  ;  Odell  7.  Culbert,.9  Watts  &  Sergeant,  66  :  if  the 
entries  were  made  by  a  olerk,  he  should  be  called;  or  if  dead  or  out  of  the 
state,  bis  hand  may  be  proved ;  Sterritt  t.  Bull,  1  Binney,  284.  If  the 
entries  are  made  by  a  olerk  who  is  absent  at  tbe  time  of  the  trid,  his  obaraoter 
for  honesty  may  be  impeached;  and  if  made  and  sworn  to  by  the  plaintiff, 
&6  evideuoe  may  be  discredited  by  showing  that  he  is  unworthy  of  credit 
on  his  oath,  and  that  bis  books  are  notoriously  unworthy  of  confidence,  and 
to  establish  the  latter  point,  partioular  acts  of  irregularity  in  keeping  them 
may  be  shown ;  Cronae  and  another  t.  Miller,  10  Sergeant  k  Rawle,  155 ; 
Barber  v.  Bull,  7  Watts  k  Sergeant,  891.  And  see  in  confinnatioD  of  this, 
Loeee  r.  Loeee,  2  Hill's  N.  T.  610,  and  note.  In  Haughey  t.  Strickler,  2 
Watte  k  Sergeant,  411,  it  being  shown  that  the  clerk  of  the  plaintiff  was 
dead,  the  plaintiff  appears  to  hare  been  allowed  to  prove  his  handwriting, 
and  verify  the  books;  and  in  Seagrove  Y.  Bedman  et  al.,  4  Dallas,  153,  in 
case  of  a  foreign  transaction,  the  same  thing  was  allowed.  It  is  not  neces- 
sary that  the  person  who  makes  the  entries  should,  with  his  own  hands,  have 
delivered  the  goods;  Kline  v.  Gnndrum,  1  Jones,  243,  244.  Whether,  or 
when,  a  copy  of  regnlar  books  is  to  be  reoeived,  is  not  settled ;  it  has  been 
held  that  the  ori^nal  books  of  merchanta  abroad  oannot  be  required,  and 
that  true  abstraots,  with  the  oath  of  the  clerk,  or  proof  of  his  handwriting, 
are  admissible;  Bell  &  Decker  v.  Keeley,  2  Teates,  255;  see  Budden  v. 
Petriken,  5  Watts,  286. — A  plaintiff  is  not  bound  to  put  his  books  in 
evidence,  nor  is  he  concluded  by  them;  the  claim  may  be  proved  in  other 
ways;  Adams  t.  Columbia  Steamboat  Company,  8  Wharton,  75;  Fitler  t. 
BeoUey,  2  Watts  &  Sergeant,  458. 

In  South  Oakolina,  the  early  statntea  recognise  the  admissibilify  of 
the  books  of  merchants,  shopkeepers,  and  others,  the  party  swearing  to 


ogn 


PBICE  T.  THE  EABL  OP  TORRINGTON.  419 

them;  and  this,  on  the  ground  of  oonrenienoe  and  neoeHsitj.  See  1 
BreTSTd's  Digest,  815,  tit.  74 ;  and  Clougb  t.  Little,  8  RichardsoD,  863. 
It  hu  been  decided  tbikt,  notwithstanding  the  statute  of  James  I.,  books 
are  eridence  beyond  the  year;  and  the  eridence  is  applicable  not  onlj  to 
goods  sold,  but  to  work  done  and  articles  furniahed ;  Lamb  v.  Hart's 
Adm'n,  1  Breyard,  105.  For  example;  thebooka  of  a  carpenter,  Blade 
T.  Teaadale,  2  Bay,  172 ;  of  a  bricklayer.  Lynch  v.  Petrie,  1  Nott  & 
M'Cord,  130;  or  other  mechanic,  Laud  v.  Hart's  Adm'rs,  2  Bay,  362,  1 
Brevard,  106,  S.  C. ;  of  a  ferryman,  to  establish  charges  for  ferriage, 
Fracier  t.  Drayton,  2  Nott  &  M'Cord,  471 ;  of  a  physician,  for  services 
and  medicine,  M'Bride  t.  Watts,  1  M'Cord,  884 ;  Lance  t.  M'Kenue,  2 
Bailey,  449 ;  of  a  miller  to  show  the  quantity  of  lumber  delivered  ftom 
the  mill,  Gordon  r.  Arnold,  1  M'Cord,  517 ;  of  a  printer,  to  ahov  charges 
for  advertising,  and  for  delivering  a  newspaper,  Thomas  v.  Dyott,  1  Nott 
&  M'Cord,  186 ;  though,  in  a  later  case,  it  was  held  that  the  printer's 
books  might  be  evidence  of  the  authority  to  advertise,  but  that  to  prove 
that  the  advertisements  were  actually  made,  the  file  of  papers  should  be 
produced,  as  being  better  evidence ;  Bichards  v.  Howard,  2  id.  474 ;  and, 
apparently,  the  books  of  a  seinemaker,  Story  v.  Perrin,  2  Mill's  Con.  R. 
220 ;  have  all  been  held  admissible  evidence.  But  the  courts  will  not  go 
beyond  the  necesnty  on  which  the  practice  is  founded,  Everingbam  v. 
Ijangton,  2  M'Oord,  167  :  they  hold  that  this  species  of  evidence  onght 
not  to  be  allowed  where  it  is  in  the  power  of  the  party  to  prodnce  other 
evidence;  Thomas  v.  Dyott,  1  Nott  &  M'Cord,  186;  and  it  is  proper  only 
"  where  the  party  himself  is  the  best  or  only  witness  the  nature  of  the  case 
mdmita  of;"  Lamb  t.  Hart's  Adm'rs,  1  Brevard,  105.  Accordingly,  a 
schoolmaster's  books,  though  regularly  kept,  are  not  evidence  to  prove  his 
account,  because,  as  he  must  have  many  witnesses  at  command,  the  evi- 
dence of  his  books  cannot  be  necessary;  Pelzer  v.  Cranston,  2  M'Cord, 
828 ;  a  jailor's  books  are  not  evidence  to  prove  the  length  of  time  a  person 
has  been  in  confinement,  because  they  are  "  not  the  best  evidence  the 
nature  of  the  case  admits,"  Walker  v.  M'Mahan,  8  Brevard,  261 ;  a 
scrivener's  books  are  not  admissible,  especially  if  offered  to  prove  what 
commisNons  were  to  be  allowed  on  moneys  received,  Watson  v.  Bigelow, 
2  id.  127 ;  and  by  a  majority  of  the  court,  the  books  of  account  of  a 
ftrmer  or  planter  are  not  admissible  in  evidence  to  prove  the  delivery  and 
sale  of  articles,  Jeter  v.  Martin,  id.  156 ;  2  Bay,  173,  9.  C.  In  Thayer 
V.  Dean,  2  Hill,  677,  (1885,J  it  was  again  said  that  the  rule  rests  in  neces- 
aty,  and  is  not  to  be  extended  :  and  in  this  case,  the  memorandum- books 
of  a  pedler  were  rejected.  Such  persons,  it  is  said,  usually  do  not  deal  on 
credit,  and  cannot  conveniently  keep  books.  They  do  not  fall  within  that 
class  of  persons,  (said  Johnson,  J.,  with  whom  the  other  judges  con- 
onrred,)  in  whose  pursuit  or  employment,  convenience  or  the  usage  of  the 
country,  imposes  the  necessity  of  keeping  books  of  account.  They  do  not, 
tiierefbre,  fall  within  the  principle  of  the  rule ;  and  believing  that  it  has 
j^ready  been  extended  too  far,  I  am  not  disposed  to  superadd  this  item  to 
the  long  list  of  snspicioua  evidence,"  The  books  of  a  hiltiard-table-kceper 
are  not  evidence,  i»uily  because  the  charge  is  nuther  for  work  done  nor 
goods  delivered,  and  partly  as  being  against  good  morals;  Boyd  v.  Ladson, 
4  U'Cordj  76,  where  a  strong  disposilJOD  is  shown  to  restrict  this  sort  of 
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evidenoe;  but  when  the  latter  objection  was  made  in  case  of  the  charge* 
for  spiritaooB  liquors  in  small  qoantities,  it  was  sot  considered  wiffininnt ; 
Herlock  t.  Biser,  1  id.  481.  As  to  the  pnrposea  for  which  books  of 
entnea  are  competent,  the  principle  is,  that  tkty  are  eridenoe  to  prove  the 
deiivei;  of  the  article,  or  work  done,  and  nothing  more  :  and  Uie  leoent 
cue  of  St.  Philip's  Ghm^h  t.  White,  2  McHallan,  806,  812,  Umits  the 
mle  very  itriotlj,  and  determines  that  even  in  the  case  of  a  mechanic,  tbey 
are  admissible  onl;  where  the  work  is  done  in  the  plaintiff's  shop,  and 
delivered  out ;  and  not  where  the  work  is  done  on  the  defendant's  premise^ 
as  in  bnilding  or  repuring  a  house  or  other  fixture,  as  there  can  be  no 
necessity  for  snoh  evidence  in  a  case  of  that  kind,  the  work  being  apparent 
and  palpable,  and  the  only  question  being  by  whom  and  for  whom  it  was 
done ;  neither  of  which  are  proper  to  be  proved  by  this  evidence.  In 
Oage  V.  M'UvuD,  I  Strobhart,  185, 188,  it  is  said,  "the  book  of  a  shop- 
keeper or  tradesman  is  only  allowed  to  prove  the  account  aned  for,  and  not 
any  other  fitct  which  may  arise  collatenlly  in  the  case."  In  an  action  to 
recover  compensation  for  the  labonr  of  a  slave,  memoranda  in  defendant's 
books,  though  onstomary,  are  not  eridenoe  to  show  on  what  days  the  slave 
did  not  work ;  M'Eewen  v.  Barksdale,  2  Nott  &  M'Cord,  171.  Books 
are  not  evidence  to  prove  or  contradict  a  gteciai  oontract ;  Pritchard  t. 
M'Owen,  1  id.  181,  note;  and  with  this  agrees  Deas  v.  Darby.  In  that 
ease  the  plaintiff,  a  tulor,  had  charged  the  defendant  with  clothes,  (not 
appearing  to  be  necessaries,)  made  for  and  delivered,  by  his  direotion,  to 
his  ward;  and  there  was  no  other  evidence  than  the  plaints  entries  and 
oath.  The  conrt,  after  argument,  decided  the  evidence  to  be  incompetent, 
"  The  liability  of  a  defendant  to  pay  an  open  account  of  a  merchant  or 
shopkeeper,"  says  the  court  in  that  case,  does  not  arise  merely  on  aooount 
of  the  charge  against  him,  but  in  oouseqnenoe  of  the  delivery  of  the  goods 
to  him,  or  to  his  servant  or  agent,  for  his  use ;  or  in  other  words,  it  is  in 
respect  of  the  consideration  which  he  has  received ;  so  that  book-eutriea 
prove  no  more  than  the  delivery  of  the  article  charged.  Now,  if  from  these 
it  appears  tliat  the  artidee  were  delivered  to  another,  and  for  another's  use, 
the  liability  ceases,  nnlesa  he  is  liable  on  some  other  special  contract ;  and 
if  a  merchant  wore  allowed  to  make  every  oontnct  the  subject  of  a  book- 
entry,  and  himself  to  prove  it,  the  community  would,  indeed,  be  at  their 
mercy;"  Deas  v.  Darby,  id.  486;  confirmed  in  Brown  v.  Kinlook  et  al., 
2  Spears,  284 ;  Kinlock,  Phillips  ft  Go.  v.  Brown,  1  Riohardaon,  228. 
This  principle  received  a  singular  application  in  Venning  r.  Hacker  & 
Snieser,  2  Hill,  684;  the  book  there,  was,  in  part,  made  up  from  memo- 
randa made  by  the  defendants;  and  these  entries,  as  oonsislJng  of  declara- 
tions or  admissions  of  the  defendants,  the  plaintiff,  on  the  authority  of 
Deas  T.  Darby,  was  held  incompetent  to  prove;  in  the  same  ease  it  was 
said  the  pluntiff's  I>ooks  could  prove  a  delivery  only  fay  himself;  and  if 
the  entries  were  made  up  from  the  representations  of  a  slave,  tbey  were 
inadmisuble.  See,  also,  Qage  v.  M'Dwaiu,  1  Strobhart,  185.  In  M'Brida 
V.  Watta,  1  U'Cord,  884,  a  phyucian,  in  a  suit  against  a  oapbain,  for 
attendance  on  the  sailors,  was  allowed  to  prove,  by  his  books,  both  the 
service  rendered,  and  that  it  was  at  the  instance  of  the  defendant ;  but 
probably  the  true  ground  of  that  decision  was,  that  when  the  service  was 
proved,  the  law  imposed  cm  the  captain  the  liability  of  paying  fer  it.    A 
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book  to  be  admissible,  sbonld  be  regalsrly  Icept :  and  tf  tbe  entries  appear 
to  have  been  made  oat  of  &b  usual  coarse  of  banoess,  and  not  in  the 
regnlar  onler  in  which  tbe  transaotioDB  oocorred,  the  books  are  to  he 
rejected ;  Lynch  t.  M'Hngo,  1  Bay,  83 ;  Thayer  v.  Dean,  2  Hill,  677. 
The  charges  most  be  spedfio  and  particular;  and  a  general  charge  of  work 
done,  or  serrioes  rendered,  at  rach  a  time,  is  inadmiBaible ;  Lynch  ▼. 
Petrie,  1  Nott  &,  M'Gord,  ISO ;  Lance  t.  M'Kende,  2  Bailey,  449.  If 
the  book  he  regularly  kept,  and  be  a  book  of  original  entries,  and  not  made 
up  of  transfera  from  another  book  or  memorandnm,  it  will  be  admissible 
whether  kept  by  doable  or  single  entry,  or  by  setting  apart  a  page  or  a 
pordon  of  a  page  for  each  onstomer,  and  exhibiting  at  one  view  the  whole 
Booonnt;  Toomer  r.  Gadsden,  i  Strobhart,  193.  Tlie  books  offered  is 
erideooo  most  be  prodnced  in  oonrt ;  for,  the  defendant  baa  a  right  to 
inspect  them  in  ooart,  and  attack  their  credit  for  any  want  of  rogolarity  ot 
^meee  apparent  on  the  books  themselves ;  Purman  &  Smith  t.  Pray,  2 
id.  894.  If  some  of  the  entries  have  been  made  in  a  way  to  render  them 
inoonpetent,  and  there  is  no  means  of  distingaishing  these  from  the  others, 
the  whole  book  is  to  be  rejected ;  Venning  t.  Hacker  &  Snieier,  2  Hill, 
634.  The  entries  shonid  be  proved  by  the  oath  of  the  party  who  made 
theni :  bat  if  one  of  two  partners,  plaintiffs,  has  made  the  entries,  and  is 
dead,  or  has  moved  oat  of  the  state,  the  other  partner  may  prove  his  hand- 
writing; Foster  t.  SinUer,  1  Bay,  40  ;  White  t.  Marphy,  8  Richardson, 
369  ;  and  under  drcnmatanoes  which  excused  the  necessity,  third  paraons 
wra«  permitted  to  authenticate  a  physician's  books,  he  having  moved  ont 
of  the  state ;  Spenoe  v.  Sanders,  id.  119.  The  party  proving  his  books 
may  be  oross.examined ;  Oloagh  v.  Little,  3  Biohardson,  853. 

The  law  of  Conneotiodt  difiiars  from  the  law  in  these  states,  only  in  the 
extent  to  which  the  party's  oath  is  allowed ;  a  deflection  occasioned  apps- 
rently  by  statute ;  in  other  respects,  the  decisions  are  well  suited  to  illustrate 
the  true  character  of  this  evidence.  For  the  recovery  of  hook-charges,  tbe 
action  of  book-debt  is  given  by  statute ;  1  Swift's  Digest,  727 ;  and  the 
eridenoe  of  the  parties  recogniied  as  admissible :  bat  the  decisions  have 
placed  a  limit  to  the  evidence  which  the  parties  may  give.  They  may  testify 
as  to  the  quantity,  quality,  and  delivery  of  the  articles ;  Pheniz  v.  Pringle,' 
Eirby,  207 ;  and  to  everything  tending  to  the  mipport  or  amjittation  of 
Ae  accownt,  as  having  ever  created  a  legal  liability ;  accordingly,  a  plaintiff 
may  testify  to  tbe  acknowledgment  of  a  debt  made  by  the  defendant,  or  to 
&otB  from  which  it  may  be  inferred ;  Johnson  v.  Gunn,  2  Boot,  180 ; 
Bryan  V.Jackson,  4  Connecticut,  269;  Bradley  T.  Basset,  18  id.  660 ;  bat 
if  issue  be  joined  on  some  collateral  matter,  as,  tender,  release,  aooord  and 
satiaftuttion,  or  the  statute  of  limitations,  the  evidence  of  the  parties  is  not 
admissible ;  Weed  et  al.  v.  Bishop,  7  id.  128 ;  Terrill  v.  Beeoher,  9  id.  844 ; 
nor  to  prove  any  speoial  agreement  or  promise ;  Johnson  v.  Qunn.— This 
action  and  tbe  evidence  of  hook-entries,  are  permitted  only,  where  the  right 
to  charge  exists  at  the  time  of  delivery,  and  arises  in  consequence  of  the 
delivery;  Bradley  v.  Qoodyear,  1  Day,  104;  and  therefore,  where  money 
'had  bees  sent  to  be  applied  in  payment  of  pliuntiff's  note,  and  was  not  so 
applied,  it  was  not  allowed  to  be  recovered  in  this  action  or  by  this  species 
(^  evidence,  because  the  delivery  of  the  money  gave  no  right  to  charge  it, 
but  the  right  to  recover  arose  from  subseqaenteventB;  ibid.    On  the  same 
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principles,  where  the  right  of  action  arises  from  speoial  agreement,  and  die 
delivery  is  in  pureuance  of  it,  the  books  are  not  admiamble;  Terrill  t. 
Beecber,  9  Connecticot,  844;  Green  t.  PUtt,  II  id.  206;  Eirby,  158, 
289 ;  it  is  said,  b;  Daoostt,  J.,  in  Terrill  v.  Beecher,  that  this  action  will 
not  lie,  except  for  such  a  delivery  as  the  oaths  of  the  parly  may  prove; 
which  principle,  on  the  anthoritj  of  Johnson  t.  Gnno,  throws  it  out  in  all 
oases  of  special  agreement  and  promises.  Charges  made  against  a  son,  may 
in  this  action,  be  recovered  against  the  lather,  where  be  is  legally  bound  to 
pay  for  them ;  Bryan  t.  Jackson :  this  action  and  evidence  are  not  appro- 
priate in  ease  of  property  loaned  and  not  returned,  or  to  recover  for  torts, 
or  to  a  claim  by  use  and  occupation ;  Beech  y.  Mills,  5  Connecticut,  493  } 
but  they  are  for  money  lent;  Clark  v.  Savage,  20  id.  253.  In  case  of 
death,  charges  in  one's  books,  for  goods,  servtoes,  and  money,  are  legal 
evidence  to  sustain  hook-debt.  Dwight  v.  Brown,  9  id.  84.  If  made  by 
a  clerk,  he  in  any  case  most  prove  them  if  living  and  at  hand.  Stiles  v. 
Homer,  21  Connecticut,  507. 

In  Delaware,  by  statute,  25  Geo.  2,  (Hall's  Bevised  Laws,  1820,  p.  89, 
tit.,  Contracts,)  in  actions  for  articles  sold  and  delivered,  and  other  matten 
properly  chargeable  in  an  account,  the  oath  of  the  plaintiff,  together  with  & 
book  regularly  and  fairly  kept,  are  declared  to  be,  in  all  oases,  evidence  to 
charge  the  defendant.  It  is  considered  as  settled,  that  cash  is  not  a  matter 
properly  chargeable  in  account.  Smith  &  Brown  v.  M'Beath,  C.  P-  Kent, 
1814,  cited  1  Harrington,  316 :  lottery  tickets  are,  Bailey  v.  U'Dowel,  ib. ; 
Gregory  &  Co.  v.  Bailey's  adm'r,  4  id.  256,  263.  The  sabsoHption  to  s 
paper  is  not  properly  proved  by  an  entry  in  a  book-acoount ;  but  if  the 
subscription  be  established  by  other  proof,  the  annual  subscription  price,  it 
is  said,  might  form  a  proper  subject  for  a  book-entry ;  Ward  v.  Powell,  3 
id.  879,  381.  If  the  plaintiff  reside  in  the  state,  the  original  book  must 
be  produced,  and  supported  by  the  oath  of  the  party :  if  he  reside  out  of 
the  state,  the  practice  is  to  admit,  by  consent,  sworn  copies  of  the  entries, 
and  the  consent  of  the  defendant  will  be  presumed,  it  seems,  unless  he  give 
timely  notice  to  the  counsel  of  the  other  party  that  the  production  of  the 
original  books  will  be  required;  but  if  such  notice  be  given,  the  original 
hooka  most  be  produced,  or  else  the  sale  and  delivery  of  the  articles  most 
be  proved  by  common  law  evidence;  Craig  sad  Sergeant  v.  Russell,  2  Id. 
853 ;  Fitigibhon's  Adm'r  v.  Kinney,  3  id.  317.  In  Rowland  v.  Burton, 
2  id.  288,  a  notched  stick,  with  the  party's  oath  that  the  notches  were  made 
at  the  time  that  the  woik  was  done,  was  admitted  as  a  good  book  o/entriea. 
Id  this  way  the  plaintiff,  a  negro,  proved  an  account  running  through  two 
or  three  years,  consisting  of  a  number  of  items,  amounting  in  all  to  $25.40, 
and  recovered  :  "  he  was  fnlly  examined  on  his  book,  and  the  aoonracy  of 
his  entries  tested  by  an  account  made  out  from  it  some  time  before."  Scraps 
of  paper  and  even  a  single  bit  of  paper  about  two  inches  square,  have  been 
held  admissible  books;  Smith  v.  Smith's  Ez'x,  4  Harrington,  532 ;  Hall 
V.  Field,  id.  533,  note;  and  in  the  last  case,  it  is  said  that  in  Pennsylvania 
a  closet  door  with  chalks,  &c.  was  admitted  1  The  plaintiff  may  prove 
books  kept  by  his  clerk  or  agent,  as  well  as  by  himself;  Webb  v.  Pindei^ 
grass'  Adm'x,  4  Harrington,  430 ;  and  he  may  be  oross-ezamined ;  Fredd 
V.  Eves,  id.  385,  886. 

There  are  other  states  in  which  the  book  is  admitted  in  certain  oaaesj 
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bat  not  the  oath  ot  the  puty.     These  are  New  York,  Cliuois,  New  Jeney, 
Oeorgis,  uid  perh&pg  Ohio. 

Id  New  7oaK  the  o&th  of  the  partj  is  not  received  :  hot  the  book  itself 
nnder  certain  leslrictioDs,  isj  and  this,  whether  the  partf  is  a  merchaDt, 
or  engaged  in  other  bnsinesB.  ^ioklea  t.  Mather,  20  Wendell,  72.  The 
rule  hen  adopted  is,  that  the  eyidenoe  sboald  be  received  only  upon  pre- 
limiDBiy  proof  that  the  books  offered  contain  original  entries,  made  by  the 
party  himself;  that  they  are  furly  kept;  that  the  party  had  no  olerk,  and 
had  dealings  with  the  person  charged ;  and  these  are  questiona  npon  whieh 
evidence  is  to  be  adduced  to  the  court;  Larae  v.  Rowland,  7  Barbonr's  S. 
Ct.  108,  110.  In  Case  t.  Potter,  8  Johnson,  211,  the  point  of  admissi- 
bility was  not  decided;  bnt  it  was  said  per  curiam,  that  though  from  the 
vsage  which  had  orept  in,  a  shop-book  might  be  admitted  in  case  of  a  sale 
and  delivery,  yet  "it  can  never  apply  to  a  charge  for  cash  lent,  hut  only 
to  the  regular  entries  of  the  party,  in  the  nsnal  course  of  his  bnsinesB." 
In  Vosborgh  y.  Thayer,  12  id.  461,  which  was  an  action  for  buteher's 
meat  famished  to  the  defendant  and  his  family,  it  was  proved  by  several 
witoesaes  that  the  plaintiff  had  been  in  the  daily  practice  of  supplying  them 
with  meat  during  the  period  for  which  he  claimed  payment;  it  was  proved 
by  some  of  those  who  had  dealt  with  him,  that  he  kept  just  and  honest 
accounts;  and  it  appeared  that  he  had  no  clerk;  the  question  was  as  to 
the  admissibility  of  his  books  of  account.  The  court  held  it  too  late  to 
(jnestion  the  competency  of  such  evidence.  They  said,  (per  Cnriam]  that 
Boch  books  <' are  not  evidence  of  money  lent;  because  such  transactions 
are  not,  in  the  usual  course  of  businese,  matter  of  book  account.  They  am 
not  evidence  in  the  case  of  a  single  chaige,  because  there  exists  in  saoh 
ease,  no  regular  dealing  between  the  parties.  They  ought  not  to  be  ad- 
mitted where  there  are  several  charges,  unless  a  foundation  is  first  laid  for 
their  admission,  by  proving  that  the  party  had  no  olerk;  that  some  of  the 
srticlea  charged  have  been  delivered ;  that  the  books  produced  are  the 
account-books  of  the  party,  and  that  he  keeps  fair  and  honest  aocounts; 
and  this  by  those  who  have  dealt  and  settled  with  him.  Under  these  re- 
steictions,  Jrom  the  necessity  of  the  case,  and  the  consideration  that  the 
party  debited  ia  shown  to  have  reposed  confidence,  by  dealing  with  and 
b^ng  intrusted  hy  the  other  party,  they  are  evidence  for  the  consideration 
of  the  jury.''  Pla,TT,  J.,  dissented,  tolii  varibut,  from  the  whole  principle 
of  admissibility;  holding  it  novel,  dangeroos,  and  not  to  be  justified  by 
necessity.  In  M'Aliater  v.  Beab,  4  Wendell,  483,  the  point  was  touched, 
bnt  nothing  was  decided.  In  Linnel  and  Foot  v.  Sontherland,  1 1  id.  668, 
an  action  for  articles  and  work,  the  delivery  of  one  article,  and  the  doing 
of  one  item  of  the  work,  and  the  prices,  were  proved :  "  the  books  of  ao> 
count  of  the  plaintifis  were  then  prodnced,  and  it  was  proved  by  two  wit- 
nesses who  had  dealt  and  settled  with  the  plaintiff,  that  they  kept  fair  and 
honest  books,  and  that  during  the  time  the  account  against  the  defendant 
aocrued,  they  had  no  clerk :"  the  eourt,  on  error,  held  the  evidence  oom< 
petent;  whether  sufficient,  was  not  a  question  for  them.  In  Merrill  St  al. 
V.  The  Ithaca  and  Owego  B.  R.  Co.,  16  id.  587,  a  suit  for  work  and 
labour,  certain  cheok-rolls  kept  by  the  plaintiff  or  his  asBistants  to  show 
the  number  of  days  the  men  employed  by  him  worked,  were  held  inadmis- 
nble  as  books  of  aoconn^  on  the  following  grounds,  derirable  from  the 
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deoiraoDB  of  New  York  aai  other  atatea :  "  1.  Beoanse  the  plalnUA  had 
clerks  and  other  witn^Bes  of  the  kbour;  2.  The;  were  not  the  general 
books  of  daily  acooant  of  the  phuntiffs;  and  there  was  no  tniat  implied, 
diat  they  should  keep  these  aeoonnta  for  the  deiendaDts.  3.  It  is  not  s 
BJmple  case  of  charge  for  services  done  on  a  quantum  nurmt,  known  and 
recogniEed  as  snofa  by  both  puties  at  the  time.  Charges  for  any  thing 
done  or  delivered  ander  a  supposed  special  contract,  bnt  which  afterwards 
becomes  matter  of  account  by  operation  of  law,  in  consequence  of  a  rescift- 
uon  of  the  contract,  (the  case  in  hand)  cannot  be  proved  by  the  party's 
book.  There  must  be  a  right  to  charge,  when  the  aervioe  is  done,  or  the 
goods  delivered."  In  Sickles  t.  Mather,  20  id.  72,  the  role  of  Torsbnrgh. 
T.  Thayer  is  adopted ;  the  reason  of  requiring  proof  that  no  clerk  was  kept, 
ia  said  to  be  that  the  books  arc  secondary  evidence,  and  not  admisrable  till 
it  ia  shown  that  the  primary  and  better  evidence  of  a  clerk  cannot  be  had  ; 
but  a  foreman,  who  only  delivers  goods,  and  notes  the  delivery  on  a  elate 
from  which  the  plaintiff  makes  np  his  books,  is  not  a  clerk  within  this  rule, 
and  the  books  in  auch  case  are  admbsible :  in  this  case,  moreover,  tlie 
memoranda  were  made  by  tlie  foreman  on  a  slate,  and  thence  transcribed 
by  the  pltuntifF  into  his  book ;  "  the  plaintiff  used  to  take  the  slate  home, 
sometimes  every  day,  and  sometimes  every  two  or  three  days,  as  was  foand 
convenient,  fi>r  the  purpose  of  transcribing;"  and  the  court,  after  re- 
viewing the  cases  in  other  states,  held  this  to  be  no  objection ;  and  they 
observe,  respecting  these  petty  restrictions,  "The  rule  which  receives  the 
party's  books,  even  with  his  oath,  seems  to  be  regarded  as  of  questionable 
policy,  if  we  are  to  judge  of  the  language  of  the  courts  and  the  course  of 
decision  in  several  states  where  it  prevails.  In  some,  they  appear  disposed 
to  load  it  with  a  multitude  of  restrictions  as  to  the  kind  of  business  in 
respect  to  which  the  books  are  to  be  received,  and  the  manner  in  which 
they  are  kept,  and  the  probability  that  better  evidence  may  be  had,  &e. 
The  rule  is  undoubtedly  a  departure  from  the  common  law,  and  may  be  ft 
dangerona  one;  but  that  is  rather  an  argument  for  repudiating  it  alh^tber 
than  attempting  to  mitigate  its  virulence  by  feeble  palliatives."  In  Lame 
T.  Bowland,  7  Barbour's  S.  Gt.,  107,  it  was  decided,  that  aU  the  books  is 
wluch  the  account  between  the  parties  has  been  kept,  must  be  given  in 
evidence,  and  that  one  jcoount  book  is  not  admissible  by  itself,  if  it  appear 
that  the  account  was  continued  in  another  book,  which  is  not  produi^d. 
And  in  this  case,  the  court  said,  "  Books  of  aooouut  are  received  in  evi- 
dence, only  upon  the  presumption  that  no  otiter  proof  esists.  They  are 
justly  regarded  as  the  weakest  and  most  gnspinous  kind  of  evidence.  The 
admission  of  them  at  all,  is  a  violation  of  one  of  the  first  principles  of  the 
law  of  evidence,  which  ia,  that  a  party  shall  not  himself  make  evidenoe  in 
Mb  own  favour.  The  ptactioa  of  admitting  such  evidence  is,  I  believe, 
universally  adapted.  It  is  said  that  it  has  Us  origin  in  a  kind  of  '  moral 
necessity,'  and  that  such  is  the  general  course  of  business,  that  no  proof 
eould  be  ^mished  of  the  frequent  small  trausaotions  between  men,  withont 
resorUng  to  the  entries  which  they  tbemaelves  have  made,  in  the  form  of 
aooounts.  The  practice  can  only  be  justified  upon  the  ground  that,  without 
noh  evidenoe  there  would,  in  many  cases  be  a  total  failure  of  proof.  It 
may  be  added,  that  it  has  been  often  doubted,  by  thoee  too,  who  have  had 
the  best  opportunitieB  for  observing  the  bcilities  for  fraud,  which  this 
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loose  spedeB  of  eTidenoe  aSbrdB,  and  tlie  afaowa  vhioh,  in  inforior  ooarta, 
bave  been  perpetr&ted  Tinder  it,  whethflr  it  would  not  have  been  more  wise, 
to  bave  flxotnded  snah  evidenoe  altogether.  At  the  veiy  best  it  ia  bnt 
presvmptive  eTidence,  and  that,  too,  of  the  very  lowest  grade.  It  ehonld 
■IwajB  be  reoeif ed  with  extreme  caution,  and  be  eubjeoted  to  the  itricteat 
■onitiny."  It  vaa  added  also,  that  if  any  frandnlent  (nnmniBtanoea  were 
.proved,  aa,  that  material  and  groas  alteraliiHu  were  made,  or  entries  in- 
aetioi  pott  litem  mo<am,  or  not  at  or  near  the  time  of  the  tranmction,  or 
uy  thing  ehown  which  made  the  books  onwortby  of  credit,  it  ia  the  daty 
of  the  oonrt  to  reject  the  evidenoe  as  inoompetent,  and  leave  the  party  to 
hia  oommon  lav  proof. 

In  IixiHOiS  the  New  York  mle  is  adopted,  and  it  has  been  decided,  that 
in  oiae  of  open  aoconnts,  composed  of  many  items,  where  the  entries  are  in 
the  plaintiff's  own  handwriting,  and  he  kept  no  clerk,  and  it  u  proved  by 
a  witnew  who  had  settled  with  the  plaintiff  on  the  hook,  that  it  is  fair  and 
eoneot,  and  it  is  proved  also  that  part  of  the  articles  were  delivered,  the 
plaintiff's  book  of  accounts  is  admissible ;  but  this  will  not  apply  to  an 
aoconnt  for  money  lent,  as  that  is  not  nsnally  the  subject  of  a  charge  in 
aeeonnt,  notes  being  generally  taken  ;  nor  to  an  account  contuning  a  single 
charge  only,  aa  that  wonld  show  no  regular  dealings  between  the  parties; 
Boyw  V.  Sweet,  8  Scammon,  120. 

In  Nxw  JEBsnr,  (where,  in  like  manner,  the  party's  oath  ia  not 
reoeived,  bnt  his  book  and  handwriting  must  be  proved  by  a  witness,) 
hooka  are  evidence  of  work  dime  and  articles  delivered ;  as  to  cash,  it  is 
certain  that  of  a  single  charge  they  are  not  evidence,  Carman  v.  Dunham, 
6  Halsted,  189 ;  and  it  appears  to  be  admitted  that  of  two  or  three 
standing  alone  they  are  not  evidenoe ;  yet  where  there  have  been  miscel- 
laneous dealings  between  the  parties,  and  there  are,  among  other  charges, 
entriea  of  cash  tent,  which  appear  to  have  been  in  the  oourae  of  bnainesB] 
and  are  aecording  to  emtom,  the  practice  has  been,  especially  in  earlier 
times,  to  admit  the  hooka.  Graven  v.  Shurd,  2  Halsted,  845 ;  Wilson  v. 
Wilson,  1  id.  95 ;  but  in  the  latter  case.  Ford  J.  was  stroogly  against  the 
admissibility  of  such  items ;  and  the  able  opinion  of  Chief  Justice  Horn- 
BLOWBK,  in  Carman  v.  Dunham,  shows  clearly  that  the  principle  of  admit- 
ting them  is  wrong.  The  principle  there  maintuned  has  been  more 
leeently  aswrted  in  au  opinion  of  lesAing,  accuracy  and  foroe,  by  VoFlB, 
J.,  in  delivering  the  dear  and  unanimous  opinion  of  the  oonrt  in  Inslee  v. 
Executor  of  Prall,  8  Zabriskie,  456,  which  excluded  a  book  containing 
ebargea  for  cash,  interspersed  with  charges  of  a  proper  kind  against  other 
penoDs  in  regular  order  as  to  date  and  sum,  through  a  course  of  some 
jtmn ;  though  two  of  the  charges  agreed  with  endorsements  on  the  notes, 
some  others  with  credits  on  the  defendant's  own  books,  and  there  was  some 
evidence  aa  to  the  correctness  of  others.  The  learned  judge  forcibly  says, 
"  Goods  are  generally  bonght  and  sold  iu  a  store,  in  a  shop,  often  by  clerks, 
frequently  in  the  presence  of  a  third  party ;  they  are  mostly  t^n  to  a 
man's  fiunily  and  used  there.  Services  are  very  generally  rendered  in 
public  OT  there  are  oiroBmstances  which  afford  some  posnlnlity  of  rebutting 
fraudulent  charges  respeotang  ibtaa.  But  not  so  with  money  transactions. 
They  oc«ar  at  a  man's  house,  on  the  atreets  and  highways,  not  in  the  pre- 
sence of  third  parties,  perhaps  more  frequently  in  private  than  in  public. 
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It  oan  always  be  eately  alleged  that  they  bo  ocoamd.  Tou  may  tnee 
gooda  to  their  nee  Bometimea ;  but  not  money  to  any  oertiunty.  Services 
generally  produoe  aometbiDg  tangible  or  visible,  with  which  the  serrioe 
waa  ooouected ;  but  no  man  oan  prove  that  at  a  patUcnlar  ^me  he  did 
not  receive  money,  untesa  he  can  prove  an  aiUn.  ....  A  man  may  vary 
eaaily  pay  off  hia  notes,  if  SQoh  entriea  are  oompetent  evidence." 

Thia  well  conaidered  and  able  opinion  has  probably  settled  for  the  time 
to  come,  this  whole  matter  in  New  Jersey.  The  entriea  ought  to  be 
orif^nal  entries,  "made  at  the  time  the  transaction  took  place,  or  as  nearly 
at  the  time  as  ia  naoal,"  per  Ford,  J.  in  Wilson  v.  Wilson ;  and  in  Hags- 
man  V.  Case,  1  Sonthud,  370,  Kibspatkick,  C.  J.,  said  the  prioaa  onght 
to  be  stated  in  the  book ;  an  aooonnt  made  up  all  at  one  time,  witfaoat 
showing  them,  whether  it  be  in  a  book  of  entries  or  ont  of  it,  ia  inadmiasi- 
ble ;  Wilson  v.  Wilaon ;  Swing  v.  Sparka,  2  Halsted,  59.  Chargea  need 
not  be  entered  on  the  very  day  they  are  incurred;  and  two  or  three  days' 
eervioes  may  be  entered  in  one  charge ;  Bay  t.  Cook,  2  Zahriskie,  343, 
858.  Aceonnta  kept  ledger-wiae  have  been  admitted,  « if  it  appeared  to 
be  the  general  mode  is  which  the  party  keeps  his  books,  but  nta  otherm»e  ; 
and  eren  then  with  great  caution,  and  giving  them  little  oonnderalion 
without  oonourring  cironmatanoea  to  atrengthen  them,  and  give  them 
weight,"  per  Eikkpatkick:,  C.  J.,  in  Wilson  r.  Wilson.  In  Jones  t. 
De  Kay,  Pennington,  955,  it  was  held,  that  the  &ctfl,  that  some  leaves 
had  been  cut  oat  of  the  hook,  and  that  the  aooonnt  was  kept  ledger-wise^ 
did  not  render  it  inadmissible,  and  that  the  credit  due  to  it  waa  for  the 
detormination  of  the  jury.  In  Leveringe  r  Dayton,  4  Waahington  C.  C. 
B.  698,  the  plaintiff's  ledger  was  offered  with  a  debit,  "  To  duties  $1602 ;" 
uid  Judge  BoseSL  cited  a  ease  in  which  such  evidence  has  been  admitted 
and  the  judgment  for  that  reason  reversed,  in  the  Supreme  Court  of  Nev 
Jersey;  and  upon  that  authority.  Judge  WASHnforON  rejected  the  evi- 
dence ;  the  reaaon  appeara  to  have  been  not  that  the  entry  was  in  the 
ledger,  bnt  becanae  it  was  a  large  charge  of  money  pud  on  account,  entered 
all  at  onoe,  without  appearing  to  be  in  the  oonrae  of  buaineaa ;  the  case 
alluded  to  by  Judge  RoessL  was,  probably,  Wilaon  t.  Wilson.  Entries 
against  one  may  be  given  in  evidence  agunat  another,  if  it  be  proved, 
^unde,  that  the  latter  ordered  the  thinga,  Tenbroke  and  Chapman  v. 
Johnaon,  1  Coie,  288 ;  Townly  v.  Wooly  and  another,  id.  377 ;  bnt  not 
noleaa  such  order  ia  proved,  Jonea  v.  Brick  and  Lane,  3  Halsted,  269. 

In  Oboboia,  the  New  York  practice  is  adopted.  In  Martin  »,  Tnffo, 
Dudley,  16,  the  rule  ia  declared  thna  :  "  A  merchant's  and  shopkeeper's 
books  are,  by  constant  practice,  reoeived  aa  evidence  to  prove  the  sale  and 
delivery  of  goods,  when  it  is  shown  that  the  books  offered  are  of  original 
entry,  are  in  his  handwriting,  that  he  keeps  fair  books,  has  had  dealings 
with  the  peraon  charged,  and  that  be  kept  no  clerk."  In  thia  case,  the 
entries  were  in  the  party'a  handwriting,  and  he  had  kept  two  clerks,  bnt 
both  were  dead ;  and  it  was  held  that  by  reason  of  their  death,  the  party's 
situation  was  the  same  aa  if  he  had  kept  no  clerk,  and  that  the  books  wer« 
competent  aa  being  the  best  evidence  attainable.  It  waa  held,  also,  in  thia 
oaae,  that  the  entries  muat  be  specific  and  particular,  and  that  a  general 
entry  of  "merchandiie"  without  other  proof,  is  not  competent  eridenoe  : 
and  in  WiUianu  T.  Aberorombie  and  Horton,  Id.  252,  where  the  entry  was 
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one  charge  of  81  daja'  worlc  at  eo  idiio]i  &  d&jr,  it  waa  dediled  to  be  inad* 
tnissible;  sad  the  ooart  said,  the  entries  shoold  "  appear  to  be  dailj,  or 
made  when  the  work  is  done,  or  the  article  delivered.  The  credit  given 
to  such  books  seems  to  rest  upon  this  idea :  that  as  the  entry  is  made 
from  daj  to  day  as  the  articles  are  made  or  delivered,  there  is  no  reason 
to  siupeot  that  thej  are  made  with  a  view  to  fraud  or  injustice,  espeoially 
when  it  is  in  proof  that  the  part;  ia  in  the  habit  of  keeping  fair  and  correct 
books." 

In  Ohio,  the  aceonnt-book  and  oath  of  the  part;  are  admitted  to  a  cer- 
tain extent  by  statute ;  and  beyond  the  statute,  the  New  York  practice  of 
admitting  the  book  without  the  oath,  in  aome  cases  appears  to  be  reoog- 
niied.  The  act  of  Febniarfr  19,  1810,  sect.  6,  and  of  December  18, 1828, 
tee.  2,  in  the  some  words  enact,  "  that  in  all  actions  where  any  claim  ow 
defence  is  founded  on  book  acoonnts  of  not  more  than  eighteen  months' 
stuiding,  in  which  is  drawn  in  question  the  validity  or  amount  of  such 
book  aooouata,  the  coort  or  justice  may,  upon  the  trial  of  such  action, 
examine  the  party  under  oath  or  affirmation,  touching  the  validity  of  snoh 
account  or  accounts,  which  shall  be  admitted  as  evidence  on  the  trial,  the 
credibility  thereof  being  left  to  the  jury  or  justice  to  determine."  Under 
this  statute,  it  is  not  necessary  that  every  item  of  the  account  should  be 
within  18  months  ;  if  the  transactions  be  apparently  frir  and  the  account 
continuous,  so  aa  to  be  one  open  account,  it  is  enough  if  any  of  the  items 
be  within  18  months :  James  v.  lUchmond  and  Bostwick,  6  Hammond's 
Ohio,  387 :  a  check  book  is  not  such  a  book-account  as  the  act  contem- 
plstes,  and  cannot  be  sworn  to;  Wilson  v.  Goodin,  Wnght,  219.  When 
this  law  was  first  made,  the  courts  considered  that  being  an  innovation  on 
the  common  law,  it  must  be  taken  strictly;  and  they  held  that  a  party 
eonld  only  testify  that  the  book  was  his  book  of  acoonnts,  and  could  not 
swear  to  the  truth  of  any  of  the  charges.  But  a  wider  extent  is  now  given 
to  the  oath  of  the  party,  and  the  following  principles  are,  in  a  recent  case, 
eonsidered  as  established.  If  the  matters  charged  are  such  as  generally 
eonstitnte  the  subject  of  a  book  account,  the  performance  of  the  services, 
if  the  charge  be  for  work,  and  the  quantity,  quality,  and  delivery  of  the 
articles,  if  the  charge  be  for  goods,  may  be  proved  by  the  oath  of  the 
party  olaimiug  by  virtue  of  the  book  account ;  but  the  book  in  which  the 
original  entries  were  made  must  be  produced,  otherwise  the  oath  of  the 
party  will  be  rejected ;  -  if,  for  instance,  there  be  a  day-book  and  a  ledger, 
the  day-book  as  well  as  the  ledger  must  be  before  the  oourt.  But  though 
the  party  may  prove  what  services  were  performed,  and  the  quantity, 
quality  and  delivery  of  articles,  since  in  many  cases  he  alone  is  aoqmunted 
with  these  facts,  yet  he  cannot  testi^  as  to  the  price  or  value  of  the  articles 
or  servicee  j  this  must  be  proved  by  disinterested  witnesses ;  much  less,  if 
there  be  a  specific  oontraot,  can  he  testify  to  such  contract :  but  though 
the  party's  testimony  in  introducing  his  book  is  thus  restricted,  yet  on  the 
CTOB>.cxamination,  a  wide  range  of  inquiry  is  allowed.  This  practice  is 
applicable  to  charges  for  goods  sold,  and  labour  and  other  service  performed, 
contained  in  the  account  books  of  merchants,  formers,  meohauios  afad  pro- 
fessionai  men.  A^  to  money  charges,  a  distinction  is  taken ;  if,  in  the 
eonrae  of  budnesa,  small  sums  are  passing  between  the  parties,  these  may, 
with  propriety,  be  charged  on  book,  and  proved  in  the  same  manner  as  the 
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other  itema  of  the  account :  yet  money  lent  or  paid,  especially  if  in  uij 
oomidenble  amount,  is  ordinarily  not  tJie  Bnbjeot  of  book  charge;  a  Dot« 
or  receipt  is  naaallj  taken  ;  and,  therefore,  though  an  iadividoal  might 
perhaps  be  engaged  in  nich  bosinesfl  as  vonld  justify  snch  charges,  yet  ia 
ordinary  oaaes  thay  are  not  admisuble.  Cram  v.  Spear,  8  Hammond's 
Ohio,  494 ;  There  the  whole  aul^ect  is  examined.  In  that  oaeo,  an  acconnt 
oontaiaiog  seven  items  of  differeat  things  amonnting  to  nearly  900  dollars, 
was  offered :  three  of  the  charges,  amonntiag  altogether  to  nearly  $700, 
were  for  cash  lent :  and  this  part  of  the  acoonnt,  and  this  alone,  it  was 
proposed  to  prove  by  the  party's  oath. — The  conrt  decided  that  it  could  not 
have  been  the  intention  of  the  legislature  to  admit  this  kind  of  testimony 
in  snch  a  ease;  and  the  plaintiff  was  nonsuit.  See  Smiley  v.  Dewey,  17 
Ohio,  156. — To  what  extent  aooonnt  books  are  admisidble  beyond  the 
license  of  the  statute,  is  not  very  olearly  defined.  In  James  v.  Biobmond 
and  Bostwiok,  the  oonrt  said,  "  We  do  not  undertake  to  determine  whether 
books  of  aooonnl  of  more  than  eighteen  months'  standing,  may  or  may  not 
be  i^ven  in  evidence ;  or,  if  given  in  evidence,  by  what  description  of 
testimony  they  shall  be  supported.  Buch  accounts  are  admitted  in  some 
of  onr  «ster  states,  and  to  a  certain  extent  have  been  admitted  in  our 
courts.  There  is  not,  however,  we  believe,  any  settled  practice  on  the 
subject"  In  Bendey's  AdminiBtrator  v.  Hollenback,  Wright,  1R8,  the 
defendant  offered  a  book  aooonnt  as  a  set-off.  The  court  said,  the  point 
was  somewhat  difficult.  "In  many  cases,  justioe  requires  that  acoount- 
books  shonld  be  received  in  evidenoe ;  not  as  oondusive  evidence  of  a 
claim,  but  as  conducing  to  prove  it.  The  books  may  be  strengthened  or 
weakened  by  other  evidence,  such  as  proving  that  the  party  kept  fair  books, 
had  no  clerk,  &a.  In  this  case  we  are  disposed  to  look  at  the  book.  12 
Johnson's  Rep.  461  :"  and  judgment  was  given  allowing  the  set-off.  In 
Vanhorne's  Gx'or  v.  Brady,  Wright,  452,  the  aeoount-book  of  one  deceased 
was  held  to  be  of  itself  not  evideooe ;  but,  under  the  circumstances, — ^it 
appealing  that  the  aoooants  were  kept  regularly,  that  the  parties  had  had 
dealings,  and  that  the  defendant  had  acknowledged  the  pluntiff's  accuracy, 
— 4he  book  was  admitted  in  evidence.  In  Gram  v.  Spear,  it  was  said  1:^ 
the  court,  that "  books  of  deceased  persons  have  sometimes  been  permitted 
to  go  to  the  jury,  in  connexion  with  other  evidence,  and  without  further 
proof  as  to  the  books  themselves,  than  that  they  were  in  the  handwriting 
of  the  person  making  the  charges.  But  this  has  not  been  done,  not  in 
eonsequence  of  the  statute,  but  irom  the  ueoeesity  of  the  case,  and  in 
aecordance  with  the  principle  that  the  handwriting  of  a  derk  in  tbe  habit 
of  making  charges,  may  be  proven  after  his  decease,  or  when  he  is  withont 
the  jurisdiction  of  the  court."  Upon  the  whole,  it  would  rather  appear 
that  the  prmeipU  of  the  admissibility  of  account-books,  without  the  oath  of 
the  party,  and  beyond  the  limits  of  Uie  statute,  is  recognised  in  Ohio  :  that 
the  admission  is  not  regulated  by  a  pretuee  rule  as  in  New  York ;  but  it  is 
referred  rather  to  the  discretion  of  the  oonrt,  who  decide  according  to  the 
necessity  of  the  case,  the  apparent  honesty  and  regularity  of  the  books,  and 
the  concurrent  testimony  in  tsvawe  of  the  claim  from  other  quarters. 

See  the  prindples  on  this  snbjeot  recognised  in  Txxab  ;  Underwood  T. 
Parrott,  2  Texas,  168. 

In  Hajltlasd,  Nokth  Gasouna,  Tinitibbix,  Alabama,  Yzbhont, 
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tlie  oath  of  the  party  is  admitted  ia  oertus  oaiea  by  statnta ;  bnt  except 
SB  &r  aa  the  etatote  extends,  neither  the  phdntifi's  book  nor  hia  oath  ate 
evidence. 

In  Masti.A](d,  by  the  sUtute  of  1729,  ch.  20,  b.  9,  an  aooonnt  of  things 
propeily  chargeable  in  aooonnt,  sworn  bj  the  creditor  before  a  jnatioe,  te 
be  just  and  tme,  and  that  no  payment,  eecnrity  or  saliB&ctioB,  other  than 
is  credited,  has  been  received,  is  good  primd  /ode  evidenee :  bat  by  the 
statute  1785,  oh.  46,  s.  8,  this  is  restricted  to  aooonnts  not  exceeding  ten 
ponnds,  current  money,  in  the  conrse  of  any  whole  year.  Beyond  the  ope- 
nUion  of  these  statntes,  a  plaindS's  entriee  or  oath  are  wholly  inadmisuble. 
In  Owings  &  Piet  r.  Low,  6  Gill  &  Johnson,  1S4,  the  plaintiff's  book  was 
offered,  with  the  evidence  of  his  clerks.  Some  of  the  entries  were  by  the 
witness,  some  by  another  clerk,  who  was  absent,  some  by  one  of  the  plaia- 
tifi;  the  witnese  swore  to  the  delivery  of  the  things  which  had  been 
charged  by  himself,  and  that  the  naage  of  the  honse  was,  never  to  enter  a 
charge  till  the  article  was  deliTered,  and  that  the  plaintift  were  fiur  and 
honest  men,  and  would  not  make  &lse  charges :  the  evidence  as  to  the  wit- 
ness's own  entries,  was  leoeived ;  bnt  as  to  the  others,  the  book  was  rejected ; 
and  the  conrt  said,  that  the  New  York  usage  of  admitting  the  plaintiff's 
books,  bad  no  existence  in  Maryland. 

In  North  Ca&olina,  (1  Rev.  Stat.  97,  ch.  15,)  and  Txhnebbxe,  (Oa- 
rather's  &  Nicholson's  C(Hupilation,  p.  131,)  it  is  enacted,  that  in  debt  and 
assnmpmt,  where  the  declaration  ia  general,  and  a  oopy  of  the  aooonnt  is 
filed  with  the  deolantion, — and  likewise  where  a  set-off  is  pleaded, — ^if  the 
plaintiff  swears  that  the  matter  in  dispnte  is  a  book-aooonnt,  and  that  he 
has  no  means  of  proof  but  his  book,  and  that  hia  book  is  a  tme  aoconnt 
of  all  his  dealings  with  the  other,  or  of  the  last  settlement  of  aeoonnts, 
that  the  articles  were  delivered,  and  that  all  just  credits  had  been  given,, 
the  book  and  oath  are  good  evidenoe  of  all  articles  delJTered  within  two 
years,  and  not  amonntiDg,  in  North  Carolina,  to  more  than  ^ty  dollarSf 
ttt  in  Tennessee,  to  seventy-five  dollars :  similar  provision  is  made  f<>r 
accounts  of  decedents,  when  the  aooonnt  accmed  not  more  than  two  years 
before  their  death,  and  suit  is  brought  within  one  year :  and  in  all  cases, 
a  copy  of  the  aooonnt  is  evidenoe,  nnlesB  notice  is  given  to  prodnoe  the 
original. 

In  Alabama,  a  statute  allowa  the  oatht  of  iJu  partiet  to  be  received, 
touching  claims  or  seb<i&  not  exceeding  twenty  dollars;  bnt  this  being  an 
inooration  on  the  common  law,  is  to  be  oonBtraad  as  strictly  as  possible ; 
Look  V.  Miller,  3  Stewart  and  Porter,  13 ;  Thompson  t.  Jones,  2  id.  46. 
Entries  of  the  plaintiff,  stating  delivery  of  goods,  are  not  evidence  ibr  him ; 
"in  this  state  the  admissibility  of  proof  in  such  oases  depends  on  the  com- 
mon  law  rulea  of  evidenoe;"  Moore  r.  Andrews  and  Brothers,  5  Porter, 
107 ;  NoUey  v.  Holmes,  3  Judges,  642. 

In  VSRUONT  we  find  a  simiUr  state  of  things.  Statute  (Rev.  St.  Iltle 
41,  ch.  86,)  allows  the  action  of  aooonnt  to  he  brought  on  book-account; 
and  directs  that  after  judgment  guod  computet,  the  auditor  shall  have 
power  to  examine  all  the  parties  to  the  suit  on  oath,  in  relation  to  the 
aooonnt,  01  any  item  of  it,  and  call  for  the  ori^nal  books,  if  there  are  any : 
and  in  any  action  be&re  a  juatioe,  where  a  book-aoconnt  is  sued  on  or  used 
as  set-off,  the  jnatloe  has  similar  powers  to  examine  the  parties  on  oaUt.— 
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This  action  will  lie,  and  &  book-acconst  is  proper  eridence,  whenever  gener^ 
indebitatufl  UBompait  conld  be  miUDtained ;  that  is,  wbenerer  either  the 
contract  is  implied,  or  fau  been  performed  on  the  plaintifTs  side;  bat  if 
the  suit  ia  to  recorer  damages  for  non-performance  of  a  contract,  and  the 
plaintiff  is  obliged  to  aae  apeoiallj,  this  action  will  not  lie;  per  Coltmkb, 
J.,  in  W&j  T.  Wakefield,  7  Vermont,  2-2S ;  that  in  the  former  cases  a  book- 
oharge  is  proper,  and  this  action  maintainable,  see  Newton  v.  Higgins,  2  id. 
866;  Fry  v.  Sljfield,  3  id.  246;  Leach  &  Walker  t.  Shephard,  5  id.  863  : 
Paige  T.  Ripley,  12  id.  229 ;  and  that  in  the  latter  they  are  not,  see  2 
Aikens,  886  ;  Allen  t.  Thrall,  10  Vermont,  255;  Blanchardv.  Butterfield, 
12  id.  451 ;  Smith  v.  Smith,  14  id.  440 ;  bnt  when  goods  have  beea 
manofactnred  to  order,^8Dd  the  property  in  ^em  has  passed  to  the  defend- 
ant, this  action  wilt  lie,  althoagh  there  has  been  no  delivery;  Mattison  t. 
Wescott,  13  id.  258;  Paddock  &  Eiddle  y.  Ames,  14  id.  615.  The  right 
to  make  a  charge  on  book  mnst  exist  at  the  time  of  delivering  the  article  or 
performing  the  servioe;  Nasson  v.  Crocker,  11  id.  463;  and  thereforo 
money  paid  on  a  note,  or  articles  delivered  in  payment  of  a  note,  cannot 
afterwards  be  recovered  in  an  action  on  book-acconut,  if  not  so  applied  b; 
the  creditor ;  SlasBon  v.  Davis  et  al.,  1  Aikene,  78 ;  Peach  v.  Mills,  14 
Vermont,  871,  376;  Stevens  v.  Tattle,  3  id.  619 ;  bnt  where  money  is  ad* 
Tanced,  or  goods  delivered,  in  creation  of  a  debt,  so  that  a  right  to  charge 
exists  at  the  time,  though  it  may  be  the  understanding  of  the  parties  tbat 
the  claim  is  to  be  adjusted  afterwards  by  being  set  off  against  a  note  or 
other  debt,  it  is  a  proper  subject  for  book-account ;  Strong  v.  M'Connell,  10 
id.  231 ;  Brooks  &  Co,  v.  Jewell,  14  id.  470;  Hiekok  A  Catiin  v.  Ridley, 
15  id.  42;  Rogers  v.  Miller,  id.  431.  It  has  been  decided  also,  that  a 
charge  of  accoantability  against  one  as  ageut  to  sell,  is  enongh;  snd  when 
he  sells,  the  aodon  may  be  brought;  Hall  &  Chase  v.  Peak,  10  id.  474; 
Starr  v.  Haotley,  12  id.  13  ;  but  for  the  purpose  of  recovering  the  price 
or  value  of  property,  this  form  of  action  should  be  limited  to  cases  of  actnal 
sale,  or  to  cases  where  the  party  has  admitted  his  liability,  as  upon  a  sale ; 
Tyson  v.  Doe,  15  id.  671,  675.  The  right  to  examine  and  to  testify,  as 
relates  to  both  parties,  is  unlimited,  extending  to  every  material  fact  in  re- 
lation to  the  account,  proper  to  be  considered  in  decidtug  on  the  merits  of 
the  claims ;  Stevens  v.  Richards,  Tmadell  &  Co.,  2  Aikens,  81 ;  Fay  et 
al.  y.  Green,  id.  S8S;  May  and  Wales  v.  Gorlen,  4  Vermont,  12;  see  Mat- 
looks  V.  OwSD,  6  id.  42.  And  this,  though  the  effect  of  the  plaintiff's 
testimony  about  the  entries  in  his  book,  be  to  prove  dealings  between  the 
parties  within  six  years;  and  thus,  to  save  the  plaintiff's  aocount  from  the 
operation  of  the  statute  of  limitation ;  Hapgood  y.  Southgat«,  2 1  Vermont, 
684.  But  the  party  must  be  examined  in  person  ;  his  deposition  cannot 
be  taken ;  Pike  v.  Blake,  8  id.  400.  Honey  charges.  Warden  v.  Johnson, 
11  id.  455 ;  Gheltis  v.  Woods,  id.  466 ;  Ins.  Co.  r.  Cumminge,  id.  603 ; 
and  even  a  single  charge,  Kingaland  v.  Adams,  10  id.  201 ;  are  recovers- 
ble  thus :  also,  charges  for  freight;  Boardman  v.  Kneeler  &  Allen,  2  id. 
65 ;  and  matter  on  which  a  suit  of  this  nature  could  be  brought,  fuse  and 
Docupation,  for  instance,)  may  be  iavolved  in  a  defence  to  it ;  for  it  is  set- 
tled that  "  if  a  party  charge  any  matter  npon  book,  and  present  it  before 
the  auditors  and  claim  to  recover  for  it,  he  cannot  object  to  any  other  mat- 
ter being  bronght  into  the  aoooont  upon  which  it  was  agreed  that  the 
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ebuge  should  apply ;"  GunniHoii  v.  Bancroft,  11  id.  490 ;  Fassett  r.  Tin- 
cent,  8  id.  73.  It  ia  obvions  that  these  deoiaioDS  in  Vermont,  on  the  evi- 
dence proper  in  the  mction  of  book-tooooDt,  are  wholly  inapplicable  to  the 
other  states;  and  in  qnealiong  respecting  the  admissionB  of  book-entries, 
elsewhere,  these  cases  eannot  be  cited  without  great  danger.  The  whole 
practice  rests  upon  sUtnte  :  by  that  statute,  it  is  not  the  book  of  entries, 
supported  by  the  party's  oath,  which  is  evidenee;  it  is  the  oath  of  the 
party,  afieotod  as  to  its  oredibility  by  the  appearance  of  bis  account-book, 
or  the  bot  that  he  kept  no  btfeks,  that  is  the  substantive  evidence  received. 
The  statute  gives  the  action  of  account,  and  directs  the  oaths  of  the  par- 
ties  to  be  taken,  and  gives  authority  to  call  for  the  books  of  account  where 
any  have  been  kept  Accordingly,  it  is  no  objection  to  the  admiitibiti^ 
of  the  book,  that  there  are  erasures  or  alterataons  in  it;  Sargent  v.  Petti- 
booe,  1  Aikens,  355 ;  or  that  the  entnes  are  not  by  particulars,  and  made 
at  the  time,  but  are  made  all  at  once,  in  large  amounts,  long  afterwards ; 
Bead  v.  Barlow,  1  id.  146 ;  Leaoh  t  Walker  v.  Shepard,  6  Vermont,  868 ; 
Newell  V-  Ezacatois  of  Keith,  11  id.  214 :  the  account  may  be  made  up 
from  memory  in  court ;  and  indeed,  it  is  not  necessary  that  there  should  be 
any  books  of  account  kept  at  all ;  if  the  charges  are  of  a  kind  proper  for 
book-charges,  and  the  examination  of  both  parties  on  oath,  shows  the  claim 
to  be  just,  the  party  shall  recover;  Bell  v.  M'Clean,  3  id.  IS5:  and  as 
the  oath  of  the  plaintiff  is  not  conclnsive,  and  is  encountered  by  the  oath 
of  the  defendant,  it  is  deemed  that  this  practice  is  not  dangerous.  Leach 
et  al,  V.  Shepard ;  Eingsland  t-  Adams,  10  id.  201.  This  view  of  the 
law  of  Vermont  has  been  given  to  show  that  it  is  a  peculiar  practice,  and 
that  the  deoisionB  are  wholly  inapplicable  to  other  states ;  a  circumstance 
which,  in  some  cases,  has  been  overlooked.  It  is  important  to  observe, 
that  the  statute  wbi(^  gives  this  action  of  accoant  does  not  take  away  the 
common  law  action  of  assumpsit  for  goods  sold  and  delivered;  and  it  has 
been  decided  that  in  such  an  action  in  Vennont,  the  book  of  entries  and 
oath  of  the  party  is  not  admissible  in  evidence;  but  the  entries  must  be 
proved  as  at  common  law,  t.  e.  by  the  oath  of  the  clerk  or  servant  who  made 
them,  if  he  is  living,  and  by  proof  of  his  hand  if  he  is  dead.  Bmnham  v. 
Adams,  5  Vermont,  813. 

lu  Indiana  and  MissiseiPPi,  it  has  been  decided  that  a  party's  books, 
in  hia  own  handwritmg,  are  not  competent  evidence ;  the  subject  is  regu- 
lated by  the  common  law  principle.  Decampt  and  another  v.  Vandagrift, 
4  Blackford,  272 ;  West  v.  Poindexter,  Walker,  303.  As  to  ViaaiMiA, 
see  Downer  &  Co.  v.  Morrison,  2  Grattan,  250.  In  Exnt^okt,  an  entry 
by  a  merchant  made  in  his  ordinary  aoeoont-books,  by  himself,  of  the  giving 
of  a  note,  and  the  payment  thereof,  has  been  held  incompetent  after  bis 
death.  The  court  spoke  of  the  evidence  of  entries  in  sbop-books,  as  ad- 
mitted, where  it  was  admitted,  on  the  ground  of  moral  necessity ;  and  its 
operation  was  limited,  to  that  character  of  dealing  to  which  the  law  has 
ascribed  prim&  facie  a  destitution  of  the  ordinary  means  of  proof,  viz., 
the  daily  sale  and  bart«r  of  merchandise  and  other  commodities;  the  per- 
formance of  services,  and  letting  of  articles  to  hire,  and  probably  the  pay- 
ment from  time  to  time  of  money  placed  on  deposit;  circumstances  so 
6«quent  in  sucoessiou,  and  so  trivial  in  their  individual  amount,  that  the 
procurement  of  formal  proofs  could  not  be  expected,  and  would  not  compen- 
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sate  for  the  time  neoesBuy  for  the  pnrposa.  And  nhila  rejooting  the  eri- 
deoce  to  the  partiookr  case,  the  court  left  it  "open  nndl  the  qneation  shall 
ariee,"  nhether  snch  evidenoe  wonld  be  leguded  as  extending  to  &  cbm  of 
any  kind,  in  Kentucky;  Brannen  t.  Foreea  adm'r.  12  B.  Monroe,  608. 

H.  B.  W. 

J.  w.  w. 


[*U3]  *PETEE  v.  COMPTON. 


TEIN.— 5  W.  &  M.    KING'S  BENCH. 
[REPORTED  SEINIfER  86S,] 

Jt  tlut  li  ant  la  bg  partnnud  wltUn  tlM  (jwos  tit  one  jmr  ftm  tha  mUiig  thmof  * 
a*  Sutula  of  frMidi,  u  *gi»io«iit  *Iileli  uppauf  iRm  Ita  tamu  toba  iDo^^iibla  nfpat- 
tooBMOt  vltbin  (ha  jmr, 

Thk  question  upon  a  trial  before  Holt,  Chief  Justice,  nisi  prius,  in  sm 
action  upon  the  case,  apon  an  ag^ment,  in  which  the  defendant  promised 
for  one  guinea  to  give  ^e  phuntiff  ao  many  at  the  day  of  his  marriage,  was, 
if  euch  agreement  ought  to  be  in  irriUng,-|-  for  the  marriage  did  not  happea 
within  a  year :  the  Chief  Jnstioe  advised  with  all  the  Judges,  and  by  tha 
great  opinion  (for  there  was  diversity  of  opinion,  and  his  own  was  e  am- 
tra\)  where  the  agreement  is  to  be  performed  upon  a  contingent,  and  it 
does  not  appear  within  the  agreement  that  it  is  to  be  performed  after  the 
year,  there  a  note  in  writing  is  not  necessary,  for  the  contingent  might 
happen  within  the  year;  but  where  it  appears  by  the  tenor  of  the  agree- 
ment  that  it  is  to  be  performed  after  the  year,  there  a  note  is  necessary; 
otherwise  not 


This  case,  as  well  as  BirkniTr  t.  Darnell,  turns  on  the  Jotulh  section  of  the 
Statnte  of  Frauds.  That  section  directs,  among  other  things,  that  no  action 
shall  be  bronght,  to  charge  any  person,  upon  any  agreemeni  thai  u  not  to  be 
performed  within  the  apaee  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment, or  some  memorandum  or  note  thereof,  shall  be  in  writing,  signed  b;  tha 
partj  t<i  be  charged  therewith,  or  some  other  person  thereunto  by  him  lawrully 
authorised.  Peter  v.  Comptoa  toroed  upon  the  meaning  of  the  words  printed 
in  italics. 

The  opinion  of  the  majority  of  the  judges  in  this  case  has  been  often  since 
cooflrmed.  Anon.,  Balk,  280 ;  Prancam  v.  Foster,  Skinner,  356 ;  Fenton  y, 
Emblers,  3  Burr.  1281 ;  I  BL  333,  nbi,  per  Denison,  J., "  The  Statute  of  Frauds 
plainly  means  an  agreement  not  to  be  performed  within  the  space  of  a  year,  and 


expressly  and  ^specifically  bo  agreed :  it  does  not  extend  to  ci 

the  thing  may  be  performed  within  the  year."    Accord.  Wells  v.  Hor- 


t  Aceording  to  Oit  exigenay  or  the  Statute  of  Frauds,  29  C.  2,  c  8,  s.  4 
Bute,  326.     Salk.  280 

i  Id  Smith  t.  Weat&ll,  Lord  Ray.  S16,  Lord  Holt  ssyt,  speaking  of  this  d 
the  rMBOn  of  hii  opinion  was,  "  beoanse  the  design  of  the  statute  was  not 
the  memory  of  wimeaKS  beyond  one  year." 
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ton,  4  BingK  40,  vhere  it  wu  held,  that  ^  contract  bj  A.  tbat  bis  ezecntor 
shonld  pa;  10,000^.  need  not  be  in  mi^g:  [and  Bonch  v.  Strawbridge,  2  G. 
B.  808,  where  the  contract  ires  to  maintain  a  child  "  bo  long  as  the  defendant 
shonld  think  proper."] 

The  worda  of  the  statute  are,  however,  exprees;  that  do  action  shall  lie 
npon  any  agreement  that  is  not  to  be  performed  within  one  year  after  the 
making  thereof,  onleseitbe  reduced  into  writingand  signed.  Accordingly,  when 
the  defendant's  wife  hired  a  carriage  for  five  fears  at  90  gnineas  per  annom, 
which  contract  was,  bj  the  custom  of  the  trade,  determinable  at  aoy  time  on 
paTment  of  a  year's  hire ;  the  conrt  held  the  case  within  the  statute,  and  that 
the  contract  onght  to  have  been  in  writing.  Birch  v.  Earl  of  Liverpool,  9  B. 
&  C.  392.  And  so  must  a  contract  for  a  year's  service,  to  commence  at  a  day 
Rnbeeqnent  to  the  making  of  the  contract.  Bracegirdle  v.  Heald,  1  B.  £  A. 
122;  SoelUng  v.  Lord  Hnntingfleld,  1  0.  H.  &  B.  SO;  see  also  Boydell  v. 
Dmmmond,  11  East,  142,  stated  ante,  p.  136,  [So  also  most  a  contract  for 
payment  of  an  annoity,  though  it  may  determine  within  the  year  by  the  death 
of  the  annnitaDt.  Sweet  v.  Lee,  4  Sc.  N.  B.  77 ;  3  Han.  ft  Or.  462,  S.  0. ;  or 
a  contract  for  more  than  one  year's  service,  though  sobject  to  the  tike  contin- 
gency. Girand  v.  Bichmond,  2  C.  B.  835.]  It  wae  hinted  in  Bracegirdle  v. 
Heald,  and  decided  in  Donellan  v.  Bead,  3  B.  &  AdoL  899,  that  an  agreement 
is  not  within  the  statate,  provided  that  all  that  is  to  be  done  by  one  of  the  par- 
ties  is  to  be  done  within  a  year.  There  the  defendant  was  tenant  to  the  plaia- 
tiff  vnder  a  leate  of'JA  yeart,  and,  in  considemtion  that  the  plaintiff  would  lay 
oat  502.  in  alterations,  the  defendant  promised  tA  pay  an  additional  G^.  a  year 
during  the  remamdtr  of  Ou  term.  The  alterations  were  completed  within  the 
year,  and  an  action  brought  for  the  increased  rent,  it  wna  objected  among  other 
tbinge,  that  the  contract  ooald  not  possibly  be  performed  within  a  year,  and 
Uierefore  ought  to  have  been  in  writing.  The  court,  however,  held  that  it  was 
Dot  within  the  statute.  "We  think,"  said  Littledale,  J.,  delivering  the  jodg* 
ment  of  the  court,  "  that  as  the  contract  was  entirely  execnted  on  one  side 
within  the  year,  and  as  it  was  the  intention  of  the  parties,  founded  on  a  reason- 
able  expectation,  that  it  ehonld  be  so,  the  Statute  of  Frands  does  not  extend  to 
such  a  case.  In  case  of  a  parol  sale  of  goods,  it  often  happens  that  they  are 
not  to  be  paid  for  in  ftiU  till  after  the  expiration  of  a  longer  time  than  a  year ; 
and  surely  the  law  would  not  sanction  a  defence  on  that  ground,  where  the 
buyer  had  had  the  fnll  benefit  of  the  goods  on  his  part  "  See  Hoby  v.  Boe- 
buck,  T  Taunt  157  ;  2  Marsh,  433. 

It  may  be  observed  on  this  decision,  that  the  contnu;  seems  to  have  been 
token  for  granted  in  Feter  v.  Oompton,  and  others  of  the  older  cases;  for 
instance,  in  Peter  v.  Oompton,  there  woold  have  been  no  occasion  to  argue 
the  queetioD,  whether  the  possibility  that  the  plaintiff's  marriage  might  not 
happen  for  a  year  brought  the  case  within  the  Elatate  or  no,  if  the  payment 
of  the  guinea,  which  took  place  immediately,  had  bean  considered  sufficient  to 
exempt  the  agreenient  from  its  operation.  It  may  be  further  observed,  that 
the  decieion  in  Donellan  v.  Bead,  makes  the  word  agreemani  bear  two  different 
meanings  in  the  same  section  of  the  Statnte  of  Frauds :  the  words  of  the  4th 
section  are — "That  no  action  shall  be  brought,  whereby  to  chaige  any  executor 
or  admioistrator,  upon  any  special  promise,  to  answer  damages  out  of  his  own 
estate ;  or  to  charge  the  defendant  npon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person ;  or  to  charge  any  person  npon 
any  agreement  made  in  consideration  of  marriage ;  or  upon  any  contract  or 
■ale  of  any  lands,  tenements,  or  hereditaments,  or  any  interest  in,  or  concem- 

voL.  L—sa 
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ing  tliein :  or  ii|ion  anj  agreement  thftt  Is  not  to  be  performed  witliiii  tlie  spMSe 
of  one  year  from  the  making  thereof;  nnless  the  ogreBmenl  upon  which  sncfa 
action  shall  be  brought,  or  some  memoiandam  or  note  thereof  ahall  be  ia 
>  writing,  signed  by  the  party  to  be  charged  therewith,  or  Borne  other  person 
therenoto  by  him  lawfully  anthorieed."  Now,  it  is  clear,  that  the  word  agrte- 
ment,  when  lastly  ased  in  the  sectioQ,  means  what  is  to  be  done  on  both  tidei ; 
and  it  has  frequently  been  held  npon  that  very  gTouod,  that  gnaranties  are 
void,  if  they  do  not  contain  the  consideration  as  well  as  the  promise.  W^n  v. 
WarltecB,  G  East,  10 ;  Jenkins  v.  Bejnolds,  3  B.  A  B.  U;  Saanders  v.  Wake- 
field, 4  B.  ft  A.  595 ;  [Sykea  v.  Dison,  9  A.  i  B.  693] ;  1  Wm.  Sannd.  211,  in 
r*Idfi1  "°^''^  '•  ^°^  ^^^  notes  to  Birkmyr  v,  Darnell,  ante ;  *bat  a  much  more 
'■  confined  sense  appears  to  be  bestowed  upon  the  word  agreement  when  it 

is  held,  that  an  agreement  is  capable  of  being  executed  within  a  year,  where  one 
part  only  of  it  is  capable  of  being  so.  In  the  case  pnt  by  Mr.  J.  Littledalo,  of 
goods  delivered  immediately,  to  be  paid  for  after  the  expiration  of  a  year,  great 
hardship  certainly  would  be  inflicted  on  the  vendor,  if  he  were  to  be  onpaid, 
because  he  coold  not  show  a  written  t^reement.  But  it  maybe  worthy  of  con- 
sideration, whether,  even  if  he  were  to  be  prevented  from  availing  himself  of 
the  special  contract  under  which  he  sold  the  goods,  he  might  not  still  sne  on  a 
qumluM  menut.  See  Teal  v.  Anty,  2  B.  ft  B.  99 ;  4  Hoore,  5^ ;  Earl  of  Fal- 
mouth V.  Thomas,  I  0.  ft  M.  109 ;  Knowles  v.  Mitchell,  13  East,  249.  In 
^oydell  V.  Dmmmond,  11  East,  159,  it  is  expressly  settled  that  paH  jivrfitrm- 
anee  will  not  take  an  agreement  ont  of  the  statate,  and  that  upon  principles 
which  seem  not  inapplicable  to  the  question  in  Donellan  v.  Bead.  "  I  oannot," 
said  Lord  EUenborough,  "  say  that  a  contract  is  performed,  when  a  great  part 
of  it  remains  utt-performed  within  the  year ;  in  other  words  that  part  perfvnh- 
ance  ia  performance.  The  mischief  meant  to  be  prevented  by  the  statute,  was 
the  leaving  to  memory  the  terms  of  a  contract  for  a  longer  time  than  a  year. 
The  persona  might  die  who  were  to  prove  it,  or  they  might  lose  their  faithful 
recollection  of  the  terms  of  it."  (See  Smith  v.  Westell,  L.  Bay.  316.)  These 
observations  seem  applicable  in  full  force  to  such  a  case  as  Bonallan  v.  Bead. 
The  performance  of  one  side  of  the  agreement  within  the  year  conld  not  be 
aud  to  be  more  than  part-performance  of  the  agreement ;  and  the  danger  that 
witnesses  may  die,  or  their  memories  fail,  seems  to  be  pretty  mach  the  same  in 
every  case  where  an  agreement  is  to  be  established,  after  the  year  is  past,  by 
paml  tmdence.  Indeed,  if  there  be  any  diSerence  at  all  in  the  danger  of 
admitting  oral  testimony  after  the  year,  it  seems  greater  in  a  case  where  one 
side  of  the  agreement  only  has  been  performed,  than  in  such  a  case  as  Boydetl 
T.  DrammoDd ;  since,  where  the  agreement  has  been  partially  performed  on 
both  sides,  as  in  the  latter  cue,  a  witness  giving  a  false  or  mistaken  acconnt  of 
its  terms,  would  have  to  render  his  tale  consistent  with  what  had  been  done  by 
both  the  contractora;  whereas,  if  the  part-performance  had  been  on  one  side 
only,  the  witness  would  only  luve  to  make  his  tale  consistent  with  what  had 
been  done  on  that  side.  It  is  troe  that,  in  Donellan  v.  Bead,  there  was  a  part- 
perfonnance  on  both  aides  ;  bnt  so  there  was  in  Boydell  v.  Drnmmond :  and 
the  reason  assigned  for  the  deciaion  in  Donellan  v.  Bead,  viz.,  that  the  whole 
of  one  side  of  the  agreement  was  performable  within  the  year,  would  eqnalfy 
apply  in  a  case  where  there  had  been,  and  could  be,  no  parUperformance  on  the 
other  side  for  twenty  years.  (Donellan  v.  Bead  is  folly  confirmed  io  Cherry  v. 
Heming,  4  Exchequer,  631  j  and  Baron  Parke  there  says;  "The  learned 
observations  of  Mr,  Smith  are  not  sufficient  to  induce  me  to  say  that  it  wai 
wrongly  decided.    The  case  of  Peter  v.  Oompton,  which  he  rUies  on,  doee  not 
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rapport  his  vieir.  All  tliat  can  be  eftid  of  that  case  ia,  tbat,  there  being  two 
answers  to  the  Statate  of  Fraads,  Lord  Holt  gives  one  which  ie  satisioctorj, 
namely,  that  the  agreemetit  might  hare  been  performed  within  the  year.") 


A  contract  which  cannot  be  fully  performed  witiiin  a  year,  is  manifestly 
and  essentially  within  the  pravisions  of  the  Statute  of  Frauds.  Liuecott 
T.  M'lntire,  15  Maine,  201;  Hinckley  t.  Southgate,  11  Vermont,  428 
Lockwood  T.  Barnes,  8  Hill,  128;  Lower  v.  Winters,  7  Cowen,  265 
Tuttle  T.  Swett,  31  Maine,  555;  auromemll  t.  Tbomaa,  8  Florida, 
DsTeoport  T.  Glatry,  9  B.  Monroe,  427.  Thus  in  Herrin  v.  Butters,  20 
Maine,  119,  an  agreement  to  clear  and  sow  land  in  consideration  of  being 
allowed  to  take  the  profits  for  three  years,  was  held  to  he  insusoeptihle  of 
performance  in  a  year,  and  consequently  invalid  without  a  writing.  The 
same  thing  is  tme  of  a  lease  for  a  single  year  to  commence  tn  futuro : 
CroBwell  v.  Orane,  7  Barbour's  S.  0.,  191 ;  Delaoo  v.  Moutagne,  4  Oosh- 
ing,  42 ;  of  a  hiring  for  more  than  a  year,  at  so  much  per  month  or  per 
day;  Tnttle  v.  Swett,  81  Maine,  855;  and  of  every  other  contract,  which 
cannot  be  finally  and  fully  performed,  undl  after  the  expiration  of  a  year 
from  the  time  at  which  it  is  made,  whether  the  delay  arise,  from  the  remote- 
ness of  the  period  at  which  the  performance  of  the  contract  is  to  oommence, 
or  the  length  of  time  during  which  it  is  to  condone;  Wilson  v.  Martin,  1 
Denio,  602.  But  the  statute  will  not  apply,  where  the  contract^n,  by 
any  possibility,  ho  fulfilled  or  completed  in  the  space  of  a  year,  although 
the  parties  may  have  expected,  that  its  operation  would  extend  through  a 
much  longer  periad;  Kent  v.  Kent,  18  Pickering,  669;  Peters  t.  West- 
borongh,  19  id.  364 ;  Blake  v.  Cole,  22  id.  97 ;  Roberta  v.  The  Rockbottom 
Company,  7  Metoalf,  411 ;  Souch  v.  Strawbridge,  2  C.  B.,  808 ;  Clarke  t. 
Pendleton  Thompson,  20  Conn.,  495;  Jordon  v.  Strobhart,  126;  Derby  v. 
Phelps,  2  New  Hampshire,  515;  Rusael  t.  Slade;  M'Lees  t.  Gale,  10 
Wend.  426;  Plimpton  v.  Curtis,  15  id.,  836.  "  We  think  it  is  settled  by 
the  recent  oases,"  said  Sbaw,  C.  J.,  in  Roberts  v.  The  Bockbottom  Co., 
"  that  when  the  contract  may,  by  its  terms,  be  fully  performed  within  a 
year,  it  is  not  void  by  the  Statute  of  Frauds,  although  in  some  contingen- 
cies it  may  extend  beyond  that  period."  And  this  mle  of  construotioa  has 
been  carried  still  farther,  and  to  the  extent  of  deciding,  tbat  an  agreement 
which  provides,  primO.  fade,  for  a  performance  beyond  the  year,  will  not 
be  invalidated  by  the  statute,  if  it  oan  be  fulfilled  in  less  than  that  period, 
under  any  possible  circumstances,  consistently  with  its  terms;  Lyon  v. 
King,  11  Metcalf,  411.  Thus  a  verbal  contract  to  work  for  another  for  a 
year,  will  not  be  invalid,  because  the  parties  do  not  intend,  that  the  service 
shall  begin  at  once,  nor  nnless  it  is  expressly  agreed,  that  its  commence- 
ment shall  be  postponed  until  a  future  day ;  Russel  v.  Slade.  And  tfae 
same  thing  is  true,  when  the  parties  contemplate  a  performance  beyond  the 
year,  if  there  be  any  contingency  in  which  the  contract  can.be  fully  per- 
formed within  it.  Thus  in  Peters  t.  Westborough,  19  Pickering,  364,  tlie 
contract  was  for  the  support  of  a  child,  until  she  ahonld  attun  the  age  of 
eighteen  years.  Here  the  performance  contemplated  by  the  parties,  and 
^ovided  for  by  the  contract,  was  manifestly  intended  to  extend  through  a 
period  of  many  years,  nor  was  it  subject  to  any  oontiugenoy  or  qualification 
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in  terinB.  Bat  u  tbe  whale  contract  was  necesBBrily  dependent  upon  tlie 
life  of  the  child,  and  might  have  been  brought  to  kn  immediate  teTmination 
by  her  death,  it  wu  held  not  to  come  within  the  providone  of  the  itatnte. 
The  Mme  point  was  decided  in  EUicott  t.  Turner,  i  Marjfland,  476,  and  a 
umilar  decision  made  in  Howard  r.  Bergio,  4  Dana,  137.  It  eeems  neces- 
Barilj  to  follow  from  these  decisions,  that  whenerer  the  length  of  the  period 
daring  which  the  performance  of  a  contract  is  to  endnre,  is  dependent  npon 
the  contingency  of  life;  no  writing  is  necessary  to  give  it  validity.  Thns 
in  Lyon  t.  King,  11  Metcalf,  411,  an  oral  agreement  not  to  carry  on  the 
bnsineas  of  a  liTery-stable  keeper,  was  held  valid,  becanse  it  mast  leeosa- 
rily  terminate  on  the  death  of  the  contracting  party,  which  might  as  well 
happen  before  the  end  of  the  year  as  afterwards.  A  similar  decision  was  nude 
in  Foster  T.  M'O.  Blenia,  18  Misaoori,  88,  with  reference  to  an  agreement  (o 
ran  a  line  of  stages  on  a  particnlar  routo.  So  a  promise  to  be  performed 
at  the  death  of  the  promisor,  is  not  within  the  statnto,  because  his  death 
may  happen  instantaneonsly,  and  lead  to  the  immediate  performance  of  tie 
promise;  Wells  v.  Horton,  4  Bing.  40;  Thompson  v.  Glordon,  S  Btrobharl, 
197.  And  it  may  be  presumed,  that  an  insurance  on  life  wonld  eome 
within  the  same  reason,  as  being  sosceptible  of  fall  performance.  Immedi- 
ately apon  the  death  of  the  person  whose  life  is  iosnred.  But  no  con- 
tingency ean  take  a  contract  oat  of  the  statate,  anlesa  it  be  of  a  nature  to 
accomplish,  intend  of  defeating  it;  Harris  v.  Porter,  2  Harrington,  27. 
An  ezeontory  sale  of  a  slave,  to  take  eSect  after  the  expiration  of  a  year,  a 
therefore,  within  the  statute,  for  although  bis  death  may  put  an  end  to  the 
contract  before  the  end  of  the  year,  yet  it  will  at  the  same  Ume  render  ita 
performance  impossible;  Ssnnders  v.  Kastenbine's  ex'ors,  6  B.  Monroe, 
17.  And  in  the  recent  case  of  FoUey  v.  Green,  2  gandford  Ch.  91,  where 
the  validity  of  an  oral  agreement  by  one  person,  to  sopport  another  oime 
in  qaeadon,  a  doubt  was  expressed,  whether  the  contingent  duration  of  the 
obligation  imposed  by  a  contract,  would  take  it  ont  of  the  statute,  nnleaa 
the  contingency  were  dependent  on  tbd  will  of  the  parties,  and  not  npon 
natural  canses  beyond  their  control.  The  same  point  was  raised  in  Boll  t- 
McCrea,  8  B.  Monroe,  422,  without  being  decided,  though  the  majority  of 
the  court  seem  to  have  been  in  iavor  of  the  validity  of  the  contract. 

Whatever  may  be  the  rule,  when  the  contingency  is  beyond  the  control 
of  the  parties,  there  is  no  doubt  that  when  they  have  the  power  to  perfmn 
the  contract  within  the  year,  it  will  not  be  invalid  because  it  was  meant  to 
continue,  and  has  actually  continued  during  a  much  longer  period.  This 
doctrine  is  strikingly  illustrated  by  the  case  of  Moore  v.  Fox,  10  Johnmn, 
244,  where  a  promise  had  been  made  by  one  of  the  membera  of  a  cmgre- 
gation,  to  pay  the  plaintiff  two  dollan  a  year  for  his  services  as  ministeT, 
and  snit  was  bronght  for  services  rendered  many  yean  after  the  promise. 
It  was  held  by  the  court  that,  as  the  plaintiff  had  received  his  salary  in 
half  yearly  payments,  it  must  be  presumed  that  such  was  the  understandini 
Bt  the  time  of  the  promise,  and  if  so,  the  contract  could  not  be  considered 
as  within  the  statute,  because  his  withdrawal  before  the  end  of  the  jeu, 
would  not  have  prevented  a  recovery  for  the  services  during  the  first  01 
oumths.  In  like  manner,  where  the  contract  was  fcr^e  payment  of  s 
mm  of  money,  as  soon  as  a  certain  mortgage  should  be  discharged,  it  w» 
held,  that  although  the  mortgage  wonld  not  be  doe  for  mon  than  a  year, 
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yet  as  there  was  nothing  to  prevent  the  mortgagor  from  pajiog  it  off  before 
that  time,  the  cftsa  did  not  oome  within  the  pioYieioas  of  the  Btatnte; 
Arteher  v.  Zeh,  6  HOI,  200. 

But  where  the  oontmct  ia  entire,  and  prorides  for  a  perfonnanoe  oon- 
tinoing  longer  than  a  year,  to  be  paid  for  in  gross,  it  will  not  be  valid 
without  the  aid  of  writing;  Squire  t.  Whipple,  1  Vermont,  69;  Shnte  y. 
Dorr,  6  Wend.,  204.  Thna  in  Dmmmond  v.  Borrell,  13  Wend.  807,  ft 
verbal  contract  bj  the  defendant,  to  work  for  the  plaintiff  for  two  yeare, 
for  the  sum  of  one  hundred  dollars,  was  held  invalid.  The  case  was  dis- 
tiagniahed  from  Moore  t.  Fox,  oq  the  obviona  ground  that  while  a  recovery 
might  have  been  had  in  the  one,  for  the  services  rendered  during  the  first 
year,  at  its  terminatioo,  even  if  the  plaiotiff  had  refused  to  serve  any 
longer,  the  oontract  in  the  Other  was  entire,  and  could  give  no  right  of 
notion,  until  it  had  been  folly  perforated  by  eerviog  during  two  years, 
according  to  its  stipnlations. 

It  would  seam,  moreover,  that  as  the  statute  was  intended  to  lay  down  a 
rule  of  evidence,  and  to  regulate  the  admission  of  testimony  in  disputed 
cases,  regard  must  be  had  in  its  application,  not  merely  to  the  period  at  which 
the  contract  may  be  performed  in  &ct,  but  to  that  at  which  it  can  be  so  &r 
fulfilled  in  law  as  to  become  a  matter  of  legal  oogoisance.  Thus  in  Lapham 
T.  Whipple,  8  Aletcalf,  67,  where  a  contract  for  the  sale  of  a  patent,  pro- 
vided that,  if  the  vendee  did  not  realise  the  amount  of  the  purchase  money, 
within  three  years,  from  the  profits  of  the  pateot,  the  vendor  would  repay 
it  to  him  with  interest,  it  was  held,  that  the  right  of  tbe  vendee  to  repay- 
ment was  dependent  on  the  state  of  his  accounts  at  the  end  of  three  years, 
and  not  at  any  intermediate  period;  but  that  if  this  were  not  so,  the  con- 
ttaci  would  still  be  within  the  statute,  becanae  uo  action  conld  be  brought 
ngiuDst  the  vendor  before  the  three  years  expired,  however  great  the  loss 
which  he  might  sustain  previously. 

It  was  decided  in  Bake's  Administrator  v.  Pope,  7  Alabama,  171 ;  and 
Johnson  v.  Watson,  1  Kelly,  348,  that  the  statute  of  frands  does  not  extend 
to  coDtiacts  which  are  wholly  executed  on  one  side,  although  they  may  be 
executory  on  the  other,  and  that  an  absolute  sale  is  consequently  valid  with- 
out writing,  whatever  tbe  period  fixed  for  the  payment  of  the  purchase 
money.  It  has  also  been  held,  that  no  contraot  is  withio  tbe  statute,  which 
can  be  executed  on  either  side  within  the  year,  even  if  it  must  remain  open 
on  the  other  for  a  mnch  longer  period ;  ^supra  488),  Holbrooi  v.  Arm- 
strong, 1  Fairfield,  81 ;  Donnellan  v.  Beed,  S  B.  &  Ad.  899  ;  "  If,"  said 
Parke,  Baron,  "  in  Cherry  v.  Heming,  4  Exchequer,  631,  Donnellan  v. 
Beed  had  been  a  decision  on  a  doubtful  point,  we  ought  to  be  bound  by  it, 
qnlosB  manifestly  wrong,  and  tbe  learned  ohservations  of  Mr.  Smith  are 
not  sufficient  to  iodoce  me  to  say  it  is  wrongly  decided."  And  in  Souch  ' 
J.  Strawhridge,  2  C.  B.  888,  Tindal,  0.  J.,  expressed  the  opinion,  that 
the  statute  does  not  apply  in  any  case,  where  there  has  been  a  complete 
performance  on  one  side,  assented  to  or  accepted  on  the  other;  and  that  it 
ia  ooly  intended  as  a  protection  against  actions  brought  on  unwritten 
oontracts,  which  have  not  been  performed,  and  therefore  rest  wholly  on  the 
onoertain  reoolleclion  and  testimony  of  witnesses.  But  it  has  been  gen- 
flially  held  in  this  country,  that,  as  the  statute  was  meant  to  provide, 
against  the  danger  of  allowing  contraots  to  be  proved  by  parol  evidence,  at 
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periodi  lemote  from  those  at  nbioh  they  were  mftde,  it  appliea  in  all  cues 
where  the  obligation  or  iaty  sought  to  be  enforced,  could  not  have  been 
fulfilled  within  a  year  &om  ita  date,  and  that  an  oral  promise  for  the  pay- 
ment of  money,  or  the  performance  of  any  other  aot  at  a  greater  distance 
of  time  than  a  year,  is  consequently  invalid,  whether  made  npon  an  ezecnted 
or  ezecatory  consideration  ;  Gabot  v.  Haskina,  3  Kok.  83  ;  Holbrook  t. 
Annstrong ;  Lookwood  v.  Barnes,  3  Hill,  128.  The  law  was  held  the  same 
way  in  Broadwell  v.  Qitman,  2  Denio,  87,  where  it  was  decided,  that  nnlesa 
the  agreement  can  be  completely  executed  on  both  sides  within  a  year,  it 
most  be  in  writing.  It  is,  however,  universally  admitted,  that  no  one  can 
make  use  of  the  goods  or  servioes  of  another,  and  then  set  op  the  statute, 
as  an  exonse  for  not  paying  for  them,  and  that  where  a  oontraot  has  been 
folly  performed,  and  the  performance  accepted,  a  recovery  may  be  had  on 
a  quantum  meruit  or  valdtat,  if  not  on  the  contract  itself.  The  chief 
practical  difference  therefore,  between  the  constmction  adopted  in  Donnellaa 
v.  Beed,  and  in  Gabot  v.  Haskins,  is  that  under  the  farmer,  it  is  enough  to 
show  that  the  defendant  entered  into  the  contract  and  that  it  was  performed, 
while  under  the  latter,  it  must  appear,  that  he  assented  to  or  benefited  by 
the  performance. 

As  the  oourte  have  no  common  law  or  statutory  power,  to  apportion  an 
entire  ooatract,  it  necessarily  follows  that  where  one  part  of  such  a  contract 
is  invalidated  by  the  statute,  the  rest  most  share  the  same  &te  even  when 
it  would  have  been  valid  if  standing  alone  ;  Crawford  v.  Morel),  8  Johnston, 
253;  Holioway  v.  Hampton,  4  B.  Monroe,  416.  Thns  it  ia  well  settled, 
that  where  an  entire  contract  for  the  sale  of  realty  and  personalty  (as  when 
land  ia  sold  with  the  standing  orops  or  timber),  ia  avoided  by  the  statute, 
as  to  the  realty,  it  must  necessarily  fail  aa  to  the  personalty  also ;  Bock  v. 
Thayer,  13  Wend.  53.  The  same  point  was  decided  in  Loomis  v.  New- 
hall,  IS  Pick.  166,  with  regard  to  a  contract  which  fell  in  part  within  the 
direct  operation  of  the  statute,  and  which  was  conseqneotly  held  to  be 
wholly  invalid. 

It  has  been  seen  that  in  Delano  v.  Montague ;  Groswell  v.  Crane,  and 
Tnttle  V.  Sweet,  leases  for  years,  and  other  contracts  relating  to  land,  were 
held  to  require  a  writing  when  intended  to  operate  for  more  than  a  year 
from  the  time  of  their  exeoation.  But  Oroswell  v.  Crane  was  overruled  in 
Young  V.  Drake,  1  Selden,  463,  on  the  ground  that  the  fourth  section  of  the 
statute  as  re-enacted  in  New  York,  relates  solely  to  oontraota  ooncemiag 
goods,  chattels,  and  things  in  action,  and  does  not  apply  to  leasee  for 
years. 

It  would  seem  that  those  sections  of  the  alatnto  of  frauds,  including  the 
the  one  now  under  consideration,  which  require  that  contracts  shall  be 
authenticated  by  the  signatures  of  the  parties,  were  not  meant  to  enpereede 
the  anoient  and  formal  mode  of  authentication  by  seal,  and  that  when  a 
seal  is  employed,  no  signature  is  necessary ;  Cherry  v.  Heming,  4  Ex- 
chequer, 681, 

H. 
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TRINITY.— 5  GEO.  I. 

[BIPOKTID,  1   «TB4IiaB,  126.] 


Ebbor,  e  C.  B.  in  an  indehitatut  tugumptit  for  15^  Tbo  defendant 
pleads,  thftt  be  gave  the  plaintiff  a  promtsBorj  note  for  5A  in  sati  a  faction, 
and  that  the  plaintiff  received  it  in  Hatisfaction.  The  pkintiff  put  in  an 
imroateri&l  replication,  to  which  the  defendant  demurred.  And,  after 
judgment  for  the  plaintiff,  it  waa  objected  on  error,  that  the  plea  wan  ill,  it 
appearing  that  the  note  for  bl.  could  not  be  a  satisfaction  for  15^.,  and  that 
where  one  contract  is  to  be  pleaded  in  satisfnction  of  another,  it  ought  to 
be  a  contract  of  a  higher  nature.  Hob.  68 ;  2  Keb.  8U4.  One  bond  can- 
DOt  be  pleaded  in  satisfaction  of  another.  1  Mod.  225;  2  Keb.  S91. 
Even  the  actual  pajmeot  of  51.  would  not  do,  because  it  is  a  less  sum.  6 
Co.  117}  1  LeoD.  19.     Much  less  shall  a  note  payable  at  a  future  day. 

E  contra.  It  was  argaed,  that  the  plaintiff's  demand  consisting  onl;  m 
damages,  it  waa  for  his  benefit  to  have  it  reduced  to  a  certaintj,  and  to  have 
the  tocuritj  for  it  made  negotiable,  f  A  stated  account  maj  be  pleaded  in 
bar  of  an  action  of  coveDant.  4  Mod.  43  ;  1  Mod.  261 ;  1  Roll.  Abr.  122. 
Fonnerlj  indeed  executory  promises  were  not  held  a  eadsfoction,  but  the 
contrary  baa  been  since  adjudged,  Baym.  450;  Balk.  76.  And  now  it  is 
held  that  an  award  before  performance  is  a  bar  of  the  former  actiou.  J 

Etper  Pratt,  li.  C-  J.  (on  consideration.)  We  are  all  of  opinion  that 
the  plea  is  not  good,  and  Iberefore  the  judgment  must  be  affirmed.  As  the 
plaintiff  bod  a  good  cause  of  *action,  it  can  only  be  eitinguished  by  r*]!--, 
K  satisfuction  he  agrees  to  accept;  and  it  is  not  his  agreement  alone  '-  ^ 
tliat  is  sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable  satis&c- 
tion;  or  at  least  the  contrary  must  not  appear,  as  it  does  in  this  case.raj 
If  51.  be  (as  is  admitted)  no  satisfaction  for  15/.,  why  is  a  simple  contract 
to  pay  5/.  a  satisfaction  fur  another  simple  contract  of  three  times  the  value  ? 
In  the  case  of  a  bond,  another  baa  never  been  allowed  to  be  pleaded  in 
satisfuction,  without  a  bettering  of  the  plaintiff's  case,  as  by  shortening  the 
time  of  payment.  Nay,  in  all  instances  the  bettering  his  case  is  not  soffi- 
cioDt,  for  a  bond  with  sureties  is  better  than  a  single  bond,  and  yet  that 

t  [The  BTgDtDmt  waa  oonsldared  valid  tn  Slbrea  t.  Tripp,  16  M.  Jt  W.  2S.] 
X  Hm  CroftB  v.  Harria,  Carth.  18T ;  Panlow  v.  Bailj,  Salk.  76 ;  FrMman  t.  Ber- 
nard, Salk.  69 ;  Allen  v.  Mllner,  2  Tjrwb.  118. 

(a)  [See  Pritchard  t.  Hitchoosk,  6  So.,  N.  R.,  S61,  wh«re  an  lisae  Joined  npon 
tke  fact  of  payineiit  in  »atitfaetioD  wot  aosttlned  by  evidenoe  that  Uie  payioeat 
railed  npoD  waa  void  ai  being  a  fraudulent  preferanoe,  and  that  tht  aaaignaH  had 
rMOTBTM  the  amount.] 
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will  not  be  a  satisfcotion.     1  Broirnl.  47,  71;  2  Roll.  Abr.  470.     The 
judgmeDt  therefore  must  be  affirmed. (cj 

Then  it  was  alleged,  that  siDce  the  time  when  the  cenrt  took  to  advise, 
the  defendant  in  error  waa  dead ;  and  therefore  they  prayed,  that  they 
might  enter  the  jadgmont  nunc  pro  tune,  as  waa  done  In  the  case  of  Bailer 
V.  Delander,  Trin.  1  Geo.  in  B.  R.,  which  was  ordered  accordingly. (i) 


The  main  point  in  this  case,  vit.,  that  a  aecarit;  of  eqnal  degree  for  smaller 
snm,  if  it  presented  no  easier  or  better  remedy,  cannot  be  pleaded  in  an  action 
for  the  larger  one,  has  frequently  been  sQirmed  since  the  decision  of  Cumber 
T.  Wane ;  [although  the  doctrine  laid  down  by  Pratt,  C.  J.,  in  delivering  tha 
judgment  of  the  court,  has  not  been  to  its  fall  extent  sustained,  Sibree  v. 
Tripp,  15  M,  &  W.  23.]  In  Fitch  v.  Sutton,  5  East,  230,  the  action  was 
tndtbHatu*  aitumptit  for  goods  sold  and  delivered.  I^m,  ntm  aantmpsU.  At 
the  trial  it  appeared  that  the  defendant,  who  owed  the  plaintiff  50f.  had  com- 
ponnded  with  hie  creditors,  and  paid  them  seven  shillings  in  the  pound,  and,  at 
the  time  of  such  payment  to  the  plaintiff,  promised  to  pay  him  the  residue  of 
his  debt,  when  he  ehould  be  of  ability  so  to  do,  which  he  was  proved  to  hava 
been  before  this  action  brought.  On  the  other  hand,  the  defendant  prodaced 
a  receipt  signed  by  the  plaintifT,  for  the  composition,  and  which  purported  to  be 
in  full  of  all  demands.  And  it  was  urged  that  the  receipt  waa  either  a  dis- 
cbarge of  the  promise,  or  that  the  promise  itself  was  void,  as  being  a  fmnd  apoa 
his  creditors,  or  that,  at  all  events,  the  plaintiff  ought  not  to  have  declared 
upon  the  origioal  cause  of  action,  but  specially  upon  the  new  promise  to  pay 
when  of  ability.  But  the  court  t'n  banc  after  a  verdict  for  the  defendant,  made 
a  rule  for  a  new  trial  abaolote  on  the  express  grounds  that  the  acceptance  of 
ni.  IOj.  could  not  be  a  satisfoction  for  a  debt  of  501.  "  There  must  be  some 
consideration,"  said  Lord  Ellenborongh, "  for  the  relinquishment  of  the  residue, 
something  collateral,  to  show  the  possibility  of  benefit  to  the  party  relinquish- 
ing his  further  claim,  otherwise  the  agreement  is  nudum  pactum.  Bat  the  mere 
promise  to  pay  the  rest,  when  of  ability,  puts  the  plaintiff  in  no  better  couditioD 
than  he  was  before.  It  was  expressly  determined  in  Cumber  v.  Wane,  that 
acceptance  of  a  eecnrity  for  a  lesser  sum  cannot  be  pleaded  in  satisfaction  of  a 
similar  security  for  a  greater.  And  thongh  that  case  was  said  by  me,  in  argu- 
ment in  Heathcote  v.  Crookshanks,  to  have  been  denied  to  be  law,  and  in  con- 
firmation of  that  Mr.  J.  Bnller  afterwards  referred  to  a  case,  stated  to  bo  that 
of  Hardcastle  v.  Howard,  H.  26  G.  3,  yet  I  cannot  find  any  case  of  that  sort, 
and  none  hae  been  now  referred  to :  on  the  contrary,  the  authority  of  Gnm- 
1*1481  ^*'*  "■  ^""^  '*  directly  supported  by  Pinnell's  case,  which  never 
appears  to  have  been  questioned."  The  other  judges  concurred,  and 
Lawrence,  J.,  referred  to  Go.  Litt.  212,  b.,  and  to  Adams  v.  TapUng,  4  Mod. 
89,  as  confirmatory  of  the  same  doctrine,  in  the  former  of  which  it  was  laid 
down  that  "where  the  condition  is  for  payment  of  20L  tbe  obligor  or  feoffor 
cannot,  at  the  time  appointed,  pay  a  lesser  sum  in  satisfaction  of  the  whole, 
becanse  it  is  apparent  that  a  lesser  sum  cannot  be  a  satisfaction  of  a  greater. 

(i)  Taylor  t.  Baker,  6  Mod.  186.  Bat  tbe  preaant  case  waa  denied  to  be  law  in 
EardoaatU  t.  Honard,  H.  26  Gee.  8.  Tide  2  Term  Bep.  28.  See  also  Eearslake  t. 
Morgan,  S  Term  Rep.  61S. 

(■)  CiavoD  V.  Healey,  Boniei  2fiG ;  Aitley  v.  Eeynolds,  Str.  917 ;  Tooker  v.  Dnha 
of  Beaufort,  1  Burr.  147.  Sir  John  Trelawney  v.  Bishop  of  Wineh««l«r,  lb.  226,  6. 
P.  Tide  also  1  Leon.  287 ;  1  Sid.  462 ;  1  Tent  69.  90.  But  Blaekhall  v.  Heal, 
Comp.  Kep.  18,  contra. 
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Bat  if  the  obligee  or  feoftse  do  ftt  tlie  day  receive  ptrt,  and  thereof  make  ku 
aoqnitUDce,  under  Am  teal,  in  ftill  Batisfoctlou  of  the  whole,  It  is  Bufflcient  by 
reason  the  deed  amonnteth  to  an  aeqnittuioa  of  the  vhola.  If  the  obligor  or 
lessor  pRj  a  leuer  aum,  either  btfore  the  day,  or  at  another  plaee,  thaa  is  limited 
by  the  condition,  and  the  obligee  or  feoffee  receiveth  it,  this  is  a  good  aatis&c- 
tioD."  (See  the  coses  on  this  point  collected  S.  N.  F.  Debt  on  Bond ;  and  see 
Worthington  v.  Wiglay,  3  Bingh.  N.  0.  454). 

Fitch  T.  Sntton  is  stated  thns  at  length,  because  it  is  perhaps  more  fVe- 
qnently  referred  to  than  any  other  case  npon  this  sabject;  the  doctrine  there 
laid  down,  viz.,  that  a  similar  Bccnrity  for  a  smaller  debt  cannot  be  pleaded  in 
satisfaction  of  a  larger  one,  has  been  &eqaently  affirmed,  both  before  and  since. 
See  Hottthcote  v.  Crookshanks,  2  T.  H.  24 ;  Pinnell's  case,  6  Bep.  117 ;  Lynn 
▼.  Brace,  2  H.  Bl.  311 ;  Thomas  t.  Heathom,  2  B.  A  0.  477 ;  3  D.  &  B.  647, 
S.  G.  [Mitchell  T.  Oragg,  10  M.  A  W.  367,  where  to  a  demand  for  Ul.  a  plea 
stating  an  agreement  to  set  ofT  42.  and  the  price  of  a  horn  in  satisfaction  was 
considered  bad  because  the  price  of  the  horse  might  have  been  less  than  the 
difference].  And  though  it  was  once  mled  at  Nisi  Prins,  that  a  creditor  who 
bad  given  a  receipt  in  foil  of  all  demands,  would  be  thereby  precluded  from 
insisting  afterwards  npon  any  demand  prior  to  snch  receipt ;  AIner  v.  George, 
1  Camp.  392 ;  yet  it  is  clear  both  npon  general  principle,  Mid  from  the  deci- 
SJons  in  Fitch  \.  Sntton,  and  other  cases,  that  BQch  an  iostniment,  not  being 
an  estoppel,  cannot  prevent  the  plaintiff  from  insisting  that  part  of  hi£  demand 
remains  nnsatieSed.  See  Qraves  v.  Key,  8  B.  ft  Ad.  313;  Skaife  T.  Jackson, 
3  B.  &  C.  421 ;  Stratton  v.  BastaU,  2  T.  B.  366. 

It  most  be  observed,  that  later  cases  seem  to  have  engrafted  on  the  doc> 
trine,  that  a  smaller  sam  can  be  no  satisfaction  for  a  la^:er  one  payable  in  the 
ume  manner,  this  distinction,  that,  althongh,  where  there  is  a  liquidated 
debt,  the  rale  laid  down  in  Cumber  v.  Wane  prevails,  yet,  if  there  be  not  a 
liquidated  debt,  but  an  nnliqoidated  demand  of  pecuniary  damages,  in  that  case 
the  acceptance  of  a  smaller  snm  than  the  plaintiff  may  have  originally  claimed  will 
be  a  satis&ction  of  his  whole  demand,  and  a  good  answer  to  an  action  in  respect 
of  it.  This  distinction  seems  to  have  originated  in  the  case  of  Longride  v,  Dor> 
ville,  5  B.  &  A.  117 ;  it  was  discassed  in  Watters  v.  Bmith,  2  B.  £  Adol.  689, 
[and  Haigh  v.  Brookes,  10  A.  k  E.  309,]  and  approved  in  Wilkinson  v.  Byera, 
1  AdoL  A  Ell,  106.  That  was  an  action  of  atsumptU;  the  declaration  stated 
that  T.  B.,  as  tiie  defendant's  attorney,  had  sned  the  plaintiff  in  the  Palaca 
Coort  for  131.  I0«.,  which  action  was  depending ;  and  thereupon,  in  considera- 
tion that  the  plaintiff  wonid  pay  the  defendant  the  \Zl.  10«.,  tiie  defendant  pro- 
mised the  plaintiff  to  settle  with  the  said  attorney  for  the  costs  of  the  action, 
and  indemnify  the  plaintiff  against  them  ;  that  plaintiff  accordingly  paid  the 
13/.  10<. ;  but  that  defendant  neglected  to  settle  with  the  attorney,  who  pro- 
ceeded with  the  action  and  signed  judgment  against  the  plaintiff,  who  was 
obliged  to  pay  11.  IOj.  costs,  and  32.  in  endeavouring  to  set  aside  the  jndgment. 
At  the  trial,  it  appeared  that  Byers,  the  present  defendant,  was  a  wood-turner, 
who  had  done  work  for  Wilkinson,  the  present  plaintiff,  to  recover  a  compen- 
sation for  which  the  action  had  been  brought.  A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  upon  the  question,  whether,  as  the 
payment  of  the  13^.  lOi,  woe  a  payment  in  discharge  of  an  admitted  debt,  it 
eonld  be  any  consideration  for  the  defendant's  promise  to  indemnify  the  plain- 
tiff i^ainst  the  cost  of  the  Palace  Ooart  action.  The  court  held  that  the  ver- 
dict was  right.  "  The  case,"  said  Parke,  J.,  "  may  be  decided  shortly  on  this 
gronnd.  If  an  action  be  bronght  on  a  quantum  menit,  and  the  defendant 
agree  to  pay  a  less  anm  than  the  demand  in  fnll,  that  is  a  good  consideration 
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for  a  promise  bj  the  plaintiS'  to  pay  hia  own  coBta,  and  proceed  no  further. 
Payment  of  a  less  som  than  the  demand  haa  been  held  to  be  do  Batisfactioo  in 
the  caw  of  a  liquidated  debt ;  but  where  the  debt  is  noliqaidaied,  it  is  safi- 


[•!«] 


cient.    Now,  here  we  cannot  say  that  'there  was  originally  any  certain 


demand.  A  jnry,  if  asked,  could  not,  in  my  opinion,  have  said 
the  great  majority  of  actions  of  this  natnre,  for  work,  labour,  and  goods  sold, 
it  is  not  a  specific  sum  that  forms  the  sabject  matter  of  the  action  ;  and,  nnlosa 
that  conid  have  been  shown  in  the  present  case,  there  was  a  good  consideration 
tor  the  promise."  Tide  tamen  per  Littledale,  J.,  in  Wright  t.  Acres,  6  A.  & 
G.  T29.  The  principle  laid  down  in  Longridge  t.  Dorrille  was  approred  of  in 
Atlee  T.  Backhouse,  3  K.  &  Welab.  651,  per  Parke,  B.  [And  in  Sibree  v. 
Tripp,  15  M.  ic  W.  23.]  In  Down  t.  Hatcher.'lO  A.  ft  E.  121,  a  plea  of  pay- 
ment of  61. 10*.  in  satisfaction  of  2001.  was  held  bad  after  verdict  No  reason 
is  assigned  for  the  declsioo,  but  probably  it  may  have  proceeded  on  the  ground 
that  the  plaintiff's  demand  (which  was  for  ase  and  occupation  agistment  and 
on  an  accooot  stated)  was,  primd  facie,  to  be  considered  liquidated,  and  that, 
if  the  amount  was  in  dispute  at  the  time  of  the  accord,  that  ought  to  have  been 
pleaded  specially ;  in  Wilkioson  T.  Byers,  it  will  be  remembered  that  the  special 
matter  appeared  on  the  declaration. 

lln  Edwards  t.  Bangh,  11  H.  ft  W.  641,  the  declaration  stated  that  disputes 
were  pending  between  plaintiff  and  defendant  as  to  whether  defendant  was 
indebted  to  plaintiff  in  1T3{.  2«.  Zd.  for  money  lent,  ftc.,  and  that,  in  considera- 
tion that  the  plaintiff  would  promise  the  defendant  not  to  soe  him  for  it,  and 
would  accept  100^.  in  satis^tian,  the  defendant  promised  to  pay  him  lOOf. 
This  was  held  bad  on  general  demurrer,  Lord  Abinger  saying  that  it  might 
*  have  been  sufficient  had  the  declaration  shown  some  debt  due  and  a  diapate  as 
to  the  amount.  See  per  Parke,  Sibree  v.  Tripp,  16  H,  ft  W.  36.  Accord- 
r*l49a1  ^^^'  '"''^^  ^^  'declaration  stated  unsettled  accounts  and  disputes 
coDoeming  them,  and  mutual  claims  to  the  balance,  and  that  in  coo- 
Bidemtion  that  the  plaintiff  woald  relinquish  all  claims  against  the  defendant, 
he  promised,  ftc,  it  was  held  sufScient.  Llewdlyn  v.  Llewellyn,  3  Dowl.  ft  It. 
318,  Patteaon,  J.  And  the  suspension  or  abandonmeDt  of  an  aetiim  or  tait  is 
presumed  to  be  a  good  consideration,  nnless  the  cootrary  distinctly  appear ; 
Smith  T.  Monteith,  13  U.  ft  W.  427. 

In  Sibree  v.  Tripp,  15  U.  ft  W.  23,  the  case  of  Cumber  t.  Wane  was  much 
observed  upon,  and  the  decision  qualified  to  this  extent,  that  a  negotiable 
security  may  operate,  if  so  given  and  taken,  in  satisfaction  of  a  debt  of  greater 
amount,  the  circumstance  of  negotiability  making  it,  in  fact,  a  different  thing 
and  more  advantageous  than  the  original  debt,  which  was  not  negotiable.  And 
Parke,  B.,  observed  upon  Cumber  v.  Wane,  and  Thomas  v.  Heathom,  "  Tha 
reasoning  of  Pratt,  C.  S.,  in  the  former  case  is  certainly  not  correct,  for  ws 
cannot  inquire  into  the  Tea»onabUne*»  of  the  satis^tion.  Bnt  there  it  did  not 
appear  that  the  note  was  a  negotiable  one ;  and  the  point  now  before  the  court 
was  not  made.  In  Thomas  v.  Heathom  it  does  not  appear  to  have  been  a  cose 
of  accord  and  satisfaction ;  although  the  bill  accepted  by  the  defendant  was  a 
negotiable  security  it  does  not  appear  that  it  was  given  by  way  of  accord  and 
satisfaction."] 

It  was  once  thought,  that  when,  upon  the  dissolution  of  a  Srm,  the  partner 
who  remained  in  trade  agreed,  as  generally  happens,  to  take  upon  himself  the 
debts  of  the  late  firm,  a  creditor  of  the  whole  body  wonld  not,  by  assenting  to 
this  arrangement,  discharge  the  retiring  partner  from  liability ;  a  notion  prin- 
cipally fonnded  on  the  decisions  of  Davie  v.  Ellice,  5  B.  ft  C.  196 ;  Lodge  v, 
DicBs,  3  B,  ft  A.  611  j  by  which,  however,  it  was  not  perhaps  warranted  to  its 
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fiill  extent.  This  doctrine,  wbicli  wm  based  on  a  ground  Bimilai  to  that  on 
which  Cnmbei  v.  Wane  vaa  decided,  riz.,  that  there  would  be  no  consideration 
to  the  creditor  for  snch  an  airangement,  had  been  much  complained  of,  and  at 
last  came  to  be  canvaBsed  solemnl;  in  Thompson  t.  Percival,  5  B.  &  AdoL 
925  ;  3  Kev.  A  Mann.  167.  That  was  an  action  against  James  and  CharleB 
Percival,  for  goods  sold  and  delivered.  Jamea  pleaded  baokrnptcy,  on  which 
the  plaintiff  as  to  him  entered  a  ttolU  pmaegui.  Gharlea  pleaded  the  general 
issue,  and  at  the  trial  it  appeared  that  James  and  Charles  had  been  in  partner- 
Bhip,  which  was  dissolved  in  the  nsnal  way,  James  t«  continne  in  the  baaiDesg, 
and  to  receive  and  pay  all  debts.  At  the  time  when  notice  of  the  dissolution 
was  first  {pven  to  the  plaintiff,  he  had  a  demand  on  the  firm,  for  which  James 
told  him  be  most  look  to  *hiin  alone.  He  afterwards  drew  a  bill  oa  r«^4gxi 
Jamee  for  its  amoant,  which  was  dishonoured.  Upon  these  facts,  a 
verdict  being  found  for  the  plaintiff,  the  conrt  granted  a  new  trial,  in  order  that 
the  jnrj  might  be  asked  whether  the  plaintiff  had  not  agreed  to  accept  the 
individnal  liability  of  Jama,  instead  of  the  joint  liability  of  Jmnet  and  Charle*; 
and  it  was  held,  that,  if  that  question  should  be  answered  in  the  affirmative, 
the  defendant  would  be  entitled  to  a  verdict.  "  Manj  cases,"  said  the  Lord 
Chief  Justice,  delivering  the  judgment  of  the  court,  "  may  be  conceived,  in 
which  the  sole  liabiUtj  of  one  of  two  debtors  may  be  more  beneficial  than  the 
joint  liability  of  two,  either  in  respect  of  the  solvency  of  the  parties  or  the  con< 
venience  of  tlie  remedy,  as  in  cases  of  bankruptcy,  survivorship,  or  in  vanODfl 
other  ways  \  and  whether  it  was  actually  more  beneficial  in  each  particular 
case  cannot  be  made  the  subject  of  inqniry."  Ace.  Winter  v.  Innes,  4  M.  & 
Cr,  109.  In  Kirwan  v.  Kirwan,  i  Tyrwh,  491,  a  similar  point  occurred.  That 
case  was  decided  upon  special  circamatances ;  but  from  it,  as  well  as  from 
Thompson  v.  Percival,  the  following  rule  may  be  collected:  viz.,  that  mere 
knowledge  of  sach  an  arrangement  amongst  members  of  a  partneiship  about  to 
be  dissolved  will  not  bind  the  creditor  of  the  firm,  but  that  his  own  agreement 
to  accept  the  transfer  of  liability  will  \  and  that  the  question,  whether  he  have, 
or  have  not,  entered  into  snch  an  agreement,  is  a  qnestion  proper  to  be  decided 
■pon  by  a  jury.  [See  Hart  v.  Alexander,  2  M.  &  W.  464;  Powlea  v.  Page, 
3  C.  B.  16.] 

There  is  another  class  of  cases  also  of  frequent  occurrence,  and  of  great 
practical  importance,  which  are  exempted  from  the  general  doctrine  laid  down 
in  Camber  v.  Wane,  though  once  supposed  to  fall  within  it ;  those,  viddieel,  in 
which  a  debtor  has  induced  a  number  of  hia  crtdilora  to  accept  a  compotUion 
amoiiiUittg  to  le»i  lAan  their  entire  demand.  Such  an  agreement,  if  entered  into 
by  a  number  of  creditors,  each  acting  on  the  faith  of  the  engagement  of  the 
others,  will  be  binding  npon  them ;  for  each,  in  that  case,  has  the  undertskingB 
of  the  rest  as  a  consideration  for  his  own  undertaking.  Beay  v.  White,  3 
Tjrwh.  596 ;  1  C.  &  M.  748,  S.  C.  (Ace.  Daniels  v.  Hatch,  et  al.,  1  Zabriskie, 
391,  394,  and  Aikin  v.  Price,  1  Dudley,  50  ;  and  it  is  not  necessary  that  oU  the 
creditors  should  enter  in  the  agreement;  Norman  v.  Thompson,  4  Ezcheqaer, 
755.)  And  so  of  an  agreement  to  give  time.  Goode  v.  Cheeaemau,  2  B.  A 
Ad.  328.  But  if  one  of  the  creditors  be  afterwards  refused  the  benefit  held 
ont  to  him  by  the  arrangement,  it  will  cease  to  be  binding  on  him.  Oarrard 
V.  Woolner,  8  Bing.  258.  So,  if  the  consideration  in  any  manner  fails,  the 
agreement  is  at  an  end.  Thus,  if  some  creditors  sign  on  the  faith  that  others 
will  do  so,  if  the  others  hold  out,  those  who  have  subscribed  already  are  not 
boDud.  Beay  v.  Richardson,  2  C.  M.  A  R.  422.  So  if  it  purport  to  pass  an 
*iiiterest  in  lands,  but  want  the  formalities  required  by  the  Statute  of  r«igni 
frauds,  it  will  not  bind  the  creditors.    AJchin  t.  Hopkins,  1  Bing.  N.   ^        '' 
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S.  99.  Nor  w31  the  debtor  be  entitled  to  tbe  beoefit  of  it  if  he  oeglect  to  pei>- 
form  accontel  J  That  is  to  be  done  on  faie  part.  Tbus  he  moat  tender  the  com- 
poaition  mOQef  od  the  appointed  day ;  for  u  Lord  EUenborongh  «ud,  in  Oran- 
\ej  T.  Hillary,  2  U.  ft  S.  120,  the  party  to  be  discharged  ia  boand  to  do  tha 
act  which  ia  to  diacharge  him ;  accord.  ShiptoD  t.  Gasaon,  5  B.  £  C.  378; 
Wenham  v.  Fowle,  3  Dowl.  43;  [Roeling  t.  Mnggeridge,  16  H.  ft  W.  IBl; 
Erans  t.  Powia,  1  Ezch.  601 ;  nnleas,  indeed,  the  creditor  have  positively 
refoaed  to  acoept  leas  than  hia  original  demand,  in  which  case  he  ia  taken  to 
have  wftiTed  a  tender.  Reay  v.  Whyte,  3  Tyrwh.  596 ;  1  C.  ft  M.  748,  8.  C. 
Bee  Cooper  v.  Phillips,  5  Tyrwh,  170. 

(It  ia  settled,  that  where  one  creditor,  by  ondertaking  to  discharge  his 
debtor,  indncea  other  creditors  to  accept  a  compoaition,  and  discharge  tbe 
debtor  from  further  liability,  he  cannot  afterwards  enforce  hia  claim,  since  it 
woald  be  a  ftand  upon  other  creditors.  Bnt  to  make  a  ralid  eomposititm,  the 
debtor  moat  be  insolvent  or  in  embarrassed  circnmstancea,  the  other  creditcn 
mnat  hare  released  or  agreed  to  release ;  they,  or  third  peiaona,  must  be 
axposed  to  prejudice  or  injnry  from  the  creditors'  rehisal  to  release,  and  the 
debtor  mast  hare  dnly  performed  or  tendered  the  terms  of  the  compoaition. 
(Ootter  k  Co.  v.  Beynolds,  8  B.  Monroe,  596.) 

The  general  doctrine  in  Comber  v.  Wane,  and  the  reason  of  all  the  eicep. 
tjons  and  distinctions  which  have  been  engrafted  on  it,  may  perhaps  be  somiiKd 
cp  as  follows :  viz.,  that  a  creditor  cannot  bind  himself  by  a  simple  agreement 
to  accept  a  smaller  snm  in  lien  of  an  ascertained  debt  of  larger  amonnt,  such 
an  agreement  being  nudum  pactum.  Bnt  if  there  be  any  benefit,  or  even  any 
legal  possibility  of  benefit,  to  the  creditor  thrown  in,  that  additional  weight  will 
torn  the  scale,  and  render  the  consideration  snSicient  to  anpport  the  agreement. 
See  Steinman  v,  Uagnns,  2  Camp.  124 ;  II  East,  390 ;  Bradley  t.  Gregory,  % 
Camp.  3B3;  Wood  v.  Roberts,  2  SUrk.  417;  Boothby  ».  Sowden,  3  Camp. 
175 ,  [Sibree  v.  Tripp,  15  M.  k  W.  23,  and  Cooper  t.  Parker,  14  C.  B.  (78  R 
C.  L.)  118,  where  the  withdrawal  by  a  defendant  of  a  plea  of  infancy  whether 
tme  or  blse,  was  decided  to  be  a  snficient  consideration  for  the  plaintiff  to 
accept  a  sm^er  in  satisfaction  of  a  larger  som.]  It  is  laid  down  in  most  of 
the  earlier  anthorities,  that  an  accord  to  avail  mast  he  eceatkd;  and  that  doc- 
trine ia  affirmed  by  Bayley  t.  Homan,  3  Bingh.  N.  0.  915.  See  Allies  t 
Frobyn,  5  Tyrwh.  1079;  Bdwarda  t.  Chapman,  1  M.  ft  Welsb.  231;  R*e«a 
T.  Heanie,  I  U.  ft  W. 326 ;  CoUingbonme  t.  Uantell,5  M.ft  W.292.  Ontbe 
other  hand,  it  is  said  in  Com.  Dig.  B.  4,  "  An  accord  with  mntnal  promises  lo 
perform  is  good,  thoogh  the  thing  be  not  performed  at  the  time  of  action,  for 
the  party  had  a  remedy  to  compel  the  performance."  See  Qood  t.  Cheeseman, 
nbi  sapra.  The  rational  distinction  seems  to  be,  that  if  the  promise  be  nueivti 
in  taiis/adioTi,  it  is  a  good  satisfaction ;  but  if  the  ptrformawx  not  the  pimnUt 
is  intended  to  operate  in  satisfaction,  there  shall  be  no  satisfaction  withont  per- 
formance. See  Reeves  t.  Heame,  1  U.  ft  W.  826 ;  [per  cnriam  Brans  t. 
Powis,  nbi  snpra].  The  same  distinctioD  is  made  in  the  cases  cited  in  the 
notes  to  Cotter  y.  Powell,  vol.  ii.,  where  it  is  hold  that,  where  tlie  prvmiK  od 
one  side  is  the  consideration  for  that  on  the  aih&T,  performanee  is  not  a  condi- 
tion precedent  to  the  right  of  action. 


[*150ffl] 


•The  second  point  decided  in  this  case  is  an  exemplification  oF  th*t 


maxim  of  law — Aetui  eurid  nemini/acii  it^riam,  for  the  delay  is  tlw 
act  of  the  court,  therefore  the  parties  should  not  snffer  by  it.  Ace  Tonlmsn 
T.  Anderson,  1  Tannt.  385.  See  Lanman  t.  Lord  Aadley,  3  U.  ft  W.  G35; 
Vaoghan  v.  Wilson,  4  Bing.  N.  0.  116.  [Evans  v.  Rees,  12  A.  ft  E.  167; 
Uiles  v.  Boogh,  3  Dovl.  ft  L.  105 ;  Harrison  v.  Heathom,  6  Bcott,  N.  B.  TH. 
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The  praetica  only  preTftOs  In  eases  of  delay  by  the  act  of  the  court ;  Wilkes  t. 
ParkB,5MaD.  AGi.  376;  6  So.  N.  B.42,  S.  0.;  Fishmonger'a  Oo.  t.  Bobert- 
wn,  3  0.  B.  970.] 


To  oonatitute  a  good  accord  and  tat^fadion,  the  following  particnlara 
seems  to  be  necessary. 

1.  The  nutter  agreed  to  be  receired  in  satdsiaclion  of  the  debt,  must  be 
something  cJ  legal  valne,  to  vhieh  the  oreditor  before  iras  not  entitled. 

2.  Brerj  part  of  the  matter  agreed  to  be  reoeifed  as  satia&otioD,  must 
be  efiectnal,  so  that  if  a  part  fail,  or  do  not  take  effect,  the  whole  agree- 
ment is  bad. 

It  seems  from  this,  that  the  legal  notion  of  aooord  is,  a  new  agreement 
on  a  new  consideration,  to  discharge  the  debtor ;  and  this  agreement  comes 
within  the  general  principles  of  law  as  to  oontraots ;  the  consideration  must 
haTe  legal  ralne,  and  every  part  of  the  alleged  consideration  mnst  take 
effect 

3.  The  accord  mnst  be  exeonted  ;  and  a  mere  execntory  agreement  by 
the  debtor  can  never  be  pleaded  as  an  accord  and  satisfsotion. 

4.  Another  rule  of  no  great  practioal  valae,  is,  that  the  matter  received 
in  satiafocticm  most  be  given  by  the  debtor,  and  not  by  a  stranger :  Clow 
V.  Borst  and  Best,  6  Johnson,  87 ;  Stark's  Adm'r  v.  Thompson's  Ex'rs, 
8  Monroe,  296. 

These  are  the  technical  mice  which  relate  to  this  plea;  and  the  general 
principle  to  be  dednced  from  them,  in  regard  to  the  present  subject,  is,  that 
any  thing  of  legal  value,  whether  a  chose  in  possession  or  in  action,  i.  e. 
any  l^al  interest  or  right,  which  the  oreditor  had  not  before,  agreed  to  be 
received,  and  actually  received,*  in  full  satisfaction  of  the  debt,  ia  a  good 
Eatis&ction,  without  regard  to  the  comparative  magnitude  of  the  satiefaotion 
with  the  original  debt ;  and  may  be  pleaded  in  bar,  as  accord  and  satisfaction. 
The  matter  given  and  received  mnst  have  legal  value  and  be  of  advantage 
to  the  ereditor  (or  a  disadvantage  to  the  other) ;  that  is,  must  vest  in  the 
oreditor  an  interest  or  right  which  he  had  not  before;  and  hence,  (pvisg 
what  was  really  the  creditor'a  own  before,  or  giving  a  note  of  a  third 
person  which  from  the  infancy  of  the  person  making  it,  is  nonght,  or 
assigning  acoounts  cff  orders  on  which  an  aotion  'is  not  maintainable,  or 
where  the  assignment  is  not  valid,  is  bad  as  an  accord  and  satisfaction; 
because  there  ia  no  valid  oonsidetation  for  the  aooord.  Eeoler  v.  Neal,  2 
Watts,  424 ;  Davis  v.  Noaks,  S  J.  J.  Marshall,  494 ;  Commonwealth  &r 
the  use  of  Johnston  v.  Miller,  5  Monroe,  205 ;  Nave  v.  Fletcher,  4  Littell, 
242  ;  Buddicnm  v.  Kirk,  8  Cianoh,  298 ;  -and  if  part  of  the  consideration 
agreed  on  be  not  performed,  the  whole  aooord  fails ;  Nave  v.  Fletcher. 
But,  if  the  consideration  of  the  accord  be,  some  interest  or  right  of  aotion 
vested  in  the  creditor  which  he  had  not  before,  though  it  be  smaller  than 
the  original  debt,  this  is  good ;  and  if  it  be  proved  tliat  it  was  agreed  that 
this  matter  should  be  a  satis&ctdon  of  the  debt ;  this  constitutes  a  valid 
■coord  and  satis&otion :  it  being  neoessary  and  sufficient  to  a  plea  of  aooord 

*  Or  perhapi,  ^f  the  oaw  of  Chrlsde  v.  Cralge,  20  Fenna.  State,  <S0,  be  law  it 
all,)  which  the  party  agreed  to  reorive  at  a  tbtore  day,  and  of  whieh  proptr  t«adcr 
then,  or  readinnw  to  tender  Is  pleaiM. 
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and  Bfttia&otion,  that  there  should  be  a  promiRe  on  valid  oonaideration,  to 
treat  the  debt  ae  satisfied,  and  that  this  contract  aboald  be  executed  by  the 
delivery  and  ax!ceptanoe  of  the  consideration.  Hence,  delivery  and  accep- 
tance in  satisfaction,  of  some  collateral  thing ;  as,  commodities,  thoogh 
confessedly  of  less  valae  than  the  money  dne;  Jones  v.  Bullett,  2  Littell, 
49;  or,  the  promissory  not«  at  endorsement  of  a  third  person  ;  Booth  v. 
Smith,  3  Wendell,  66;  New  York  State  Bank  v.  Fletcher,  5  id.  85; 
Fiisbie  &  M'Kinley  t.  Lamed  and  Coming,  21  id.  461 ;  BuUen  et  al.  v. 
M'Gillicaddy,  2  Dana,  90 ;  Pope  v.  Tnnstall  and  Waring,  3  Pike,  209  ; 
and  even  thongh  the  note  of  the  third  person  shonld  be  for  a  less  sum  than 
the  original  debt ;  Brooks  and  another  r.  White,  2  Metealf,  283 ;  Boyd 
and  Suydam  v.  Hitchcock,  20  Johnson,  76;  Le  Page  v.  M'Crea,  1  Wen- 
dell, 164;  Kellogg  and  Dnmont  t.  Richards  and  Sherman,  14  id.  118  ; 
Sanders  v.  Branch  Bank  at  Deoatnr,  IS  Alabama,  353 ;  or  services  ren- 
dered by  the  debtor,  sach  as  building,  &e. ;  Blinn  v.  Chester,  5  Day,  359  ; 
or  an  sssignment  of  all  the  debtor's  stock  in  trade  and  outstanding  debt*  ; 
Watkinson  v.  Inglcby  and  Stokes,  5  Johnson,  386 ;  or,  of  specific  real 
estate;  Eaton  v.  Lincoln,  13  Massacbusetts,  424 ;  or  any  chattel;  per 
M'Ekan,  C.  J.,  in  Masgrove  v.  Gibbs,  1  Dallas,  216;  or  a  smaller  sum 
of  money  before  the  day  on  which  the  original  debt  was  dnc,  or  at  another 
place  ;  Smith  v.  Brown,  3  Hawks,  580  ;  Brooks  and  another  r.  White,  2 
Metoalf,  283  ;  Austin  v.  Dorwin,  21  Vermont,  39,  44 ;  Spann  v.  Balticll, 
1  Florida,  302,  316  :  dictam  in  Milliken  and  and  another,  v.  Brown,  1 
Rawle,  891,  400,  403  ;  will  all  snslain  the  plea  of  accord  and  tatii/aclion. 
See  Warren  v.  Skinner,  20  Connecticut,  659,  661. 

And  it  is  not  enongh  that  there  be  a  clear  agreement  or  accord,  and  & 
BofficioDt  consideration,  bnt  the  agreement  or  accord  mnst  be  executed ; 
Williams  v.  Stanton,  1  Root,  426  ;  Pope  v.  Tanstall  and  Waring,  3  Pike, 
209;  Woodward  v.  Miles,  4  Foster,  298.  The  plea  most  allege  that  the 
matter  was  aee^Ud  in  satiafiMition  ;  Sinard  v.  Patterson,  3  Blackford,  354 ; 
Mrm  v.  Miller,  1  Washington  C.  C.  328,  329 ;  Morris  Canal  r.  Van  Vorst, 
1  Zabriskie,  101 ;  mere  readiness  to  perform  the  acoord,  or  a  tender  of 
performance,  will  not  do,  and  a  plea  of  accord  and  tender  is  had  upon  de- 
mnrrer;  Rnasell  t.  Lytic,  6  Wendell,  890;  Hawley  v.  Foote,  19  Id.  516; 
The  Brooklyn  Bank  v.  De  Granw  and  others,  23  Id.  342;  Tilton  t.  Alcott, 
16  Barbonr,  599 ;  see  Spmneberger  v.  Denttee,  4  Watts,  126,  and  Rising 
V.  Patterson,  5  Wharton,  316.  Coit  v.  Honston,  3  Johnston's  Cases,  243, 
and  Latapee  v.  Pecholier,  2  Washington  C.  G.  180,  184,  contsin  dicta  a 
little  contra.  In  Fellows  and  others  v.  Stephens,  24  Wendell,  294,  it  was 
held,  that  tender  of  satisfaction  on  an  accord  is  not  sufficient  as  betweea 
debtor  and  crei^tor ;  but  if  other  creditors  are  parties  to  the  arraugement,  a 
tender  is  snfGcitnt;  bnt  even  then  it  wonld  seem  that  it  cannot  be  pleaded 
as  accord  and  satisfection.  Proof  of  delivery  to,  and  aoceptance  by,  an 
agent  of  the  ored)t<v,  or  one  whose  act  is  afterwards  ratified,  will  sustain 
the  plea  of  aocord  and  satis&otion;  Anderson  t.  Highland  Turnpike  Co., 
16  Johnson,  86;  Evans  t.  Wells,  22  Wendell,  325;  Eaton  v.  Lincoln,  13 
Massachusetts,  424  ;  and  if  a  judgment  be  given  to  a  trustee  for  satis&ctioa 
of  a  creditor,  and  the  creditor  affirm  the  arrangement  by  proceeding  on  the 
judgment,  this  IS  an  acceptance;  and  the  plea  of  accord  and  satisfaction 
will  be  good.    Seaman  v.  Haskins,  2  Johnson's  Gases,  196.    See  Phillips 
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T.  Be^r,  2  Buboor'a  S.  Ct.  609,  612.  Thougli  the  accord  must  be  eze- 
cnted,  yet  if  the  acoord  were  to  accept  in  Batiafaction  an  executory  obtiga. 
tioD,  and  the  accord  be  executed  by  ^viag  stich  obligation,  their  aeema  do 
rettaon  why  it  sbonld  not  be  good.  See  Kinsler  et  al.  t.  Pope,  b  Strob- 
hart,  126.  See,  also,  Spann  v.  BaltEell,  1  Florida,  802,  313;  Morris 
Canal  t.  Van  Torst,  1  Zabriskie,  101 ;  Evana  t.  Powis,  1  Ezchefjuer,  601, 
607 ;  dictum  in  Woodward  t.  Miles,  4  Foster,  294. 

These  principles  apply  to  debts  due  by  instmments  under  seal  (and  to 
debts  by  judgment ;  Jones  r.  Ransom,  8  Indiana,  827),  as  well  as  those 
due  upon  simple  contract :  but  this  distinction  is  taken ;  that  a  parol  accord 
and  satis&ctioB  oannot  discharge  the  instrnment  or  obligation,  bot  may 
diacbarge  the  money  due  upon  it.  In  Strang  t.  A.  and  J.  Holmes,  7 
Gowen,  225,  it  is  decided,  that  giving  and  accepting  seme  third  thing,  aa  a 
conveyance  of  land,  in  satisfaction  of  a  debt  dne  by  bond,  is  a  good  saliafao- 
tion  :  and  this,  if  done  after  forfeiture  as  well  as  before,  because,  since  the 
statnte  4  Ann.  ch.  16,  s.  13,  the  amoant  due  upon  the  bond  aAer  forfeiture 
as  well  as  before,  the  sum  is  expressed  in  the  condition  :  and  the  cases 
dtere  reviewed,  show  that  if  anch  aatis&ction  be  specially  pleaded,  the  plea 
most  allege  that  the  matter  was  given  and  accepted  in  full  satisfaction  of 
the  amount  dne  on  the  bond,  or  the  sum  mentioned  in  the  condition,  and 
not  in  satis&iation  of  the  bond  or  obligation,  for  that  can  only  be  discharged 
by  instrnment  under  seal ;  but  if  the  aatisfaotion  be  shown  by  notice  under 
the  general  issue,  this  toehoioality  may  be  avoided.  See,  also,  Morris 
Canal  t.  Van  Vonit,  1  Zabriskie,  101,  119.  Upon  the  same  distinction  it 
is,  that  acoord  and  satisfaction  before  breach,  without  release  by  deed,  is 
no  bar  to  an  action  of  covenant:  but  after  breach,  it  is  of  the  damages; 
Harper  v.  Hampton,  1  Harris  &  Johnson,  622,  675  ;  Smith  v.  Brown,  8 
Hawks,  580 ;  Cabe  v.  Jamesson,  10  Iredell,  193 ;  Payne  v.  Bamet,  2  Mar- 
shall's Kentucky,  812;  and  to  the  same  efiect  is  tbenote  of  Serj.  Manning, 
b  6  M.  &  Gr.  262,  note  a.  ^See  2  American  L.  C,  3  ed.,  703.) 

It  appears  fVom  the  foregoing  remarks,  that  to  make  a  good  accord  and 
satia&ction,  the  matter  given  and  received  must  be  some  new  thing,  to  which 
the  creditor  before  had  no  right  It  seems  to  be  reasonably  well  settled  by 
the  American  oases,  that  the  giving  and  accepting  of  a  smaller  snm  of 
money  in  payment  or  satis&otion  of  a  larger  one  due,  is  not  a  valid  dis- 
eharge,  and  oannot  be  pleaded,  either  as  payment,  or  as  accord  and  satis- 
fulaon.  Dederiok  v.  Leman  and  others,  9  Johnson,  833 ;  Harrison  v. 
Wilcox  and  Close,  2  Id.  448  ;  dictum  in  Johnson  v.  Brannan,  5  Id.  268, 
271 ;  Seymour  v.  Mintam,  17  Id.  169 ;  tatapee  v.  Fccholier,  2  Wash.  C. 
C.  180,  184;  White  v.  Jordan,  27  Maine,  870,  87«;  Warren  v.  Skinner, 
20  Connecticut,  559;  Eve  v.  Mosely,  2  Strobhart,  208 ;  Guriey  v.  Hite- 
shue,  5  Qill,  218,  222;  dictum  in  Sonohue  v.  Woodbury,  6  Cushing,  150. 
In  Johnson  v.  Brannan,  this  is  spoken  of,  as  the  "  rigid  and  rather  un- 
reasonable rule  of  the  old  law  :"  and  in  Kellogg  &  Dumout  v.  Richards  & 
Sherman,  14  Wendell,  116,  where  the  acceptance  of  the  promissory  noto  of 
a  third  party,  for  a  less  sum,  was  held  to  be  a  good  acoord  and  satisfaction, 
the  court,  per  NxLSON,  J.,  said,  "  It  b  true,  there  does  not  seem  to  be 
mnch,  if  any,  ground  for  distinction,  between  anch  a  case,  and  one  where  a 
leas  snm  of  money  is  paid,  and  agree  to  be  accepted  in  full,  which  would 
not  be  a  good  plea.      *     *     The  rule  that  the  payment  of  a  less  anm  of 
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tnonej,  thongli  agreed  bj  the  plaiotiff  to  be  received  in  fall  Badsfiujtion  o^a 
debt  exceeding  that  amount,  shall  not  be  so  considered  in  eontempladoQ  of 
law,  is  technioal,  and  not  very  well  supported  by  reason.  Courts,  therefora, 
have  departed  from  It  upon  slight  distinodone."  In  Brooks  and  another  v. 
White,  2  Metoalf,  283,  vhere  the  same  point  is  decided,  the  court,  per 
Dewxt,  J.,  says,  "  The  foundation  of  the  rnle  seema  to  be,  that,  in  the 
case  of  the  acceptance  of  a  leas  sum  of  money  in  discharge  of  a  debt,  inas- 
mnoh  OB  there  is  no  new  consideration,  no  benefit  aocroing  to  the  creditor, 
and  no  damage  to  the  debtor,  the  creditor  may  violate  with  legal  impunity 
his  promise  to  his  debtor,  however  freely  and  underst&ndingly  made.  This 
rule,  which  obvionsly  may  be  urged  in  violation  of  good  faith,  is  not  to  be 
extended  beyond  its  precise  import,  and  whenever  the  technical  reason  does 
not  ezist,  the  rule  itself  is  not  to  be  applied.  Hence  the  judges  have  been 
dispoBBd  to  take  oat  of  its  application,  all  those  cases  where  there  was  any 
new  oonsideiation,  or  any  collateral  benefit  received  by  the  payee,  which 
might  raise  a  technical  legal  oonsideradon,  although  it  was  quite  apparent 
that  each  oonaideration  was  for  less  than  the  amount  of  tiie  snm  due." 
And  in  Smith  v.  Ballon,  1  B.  I.  497,  where  the  note  of  a  third  person  (or 
perhaps  of  the  same  person,)  was  received  as  a  discharge,  the  court  speaks 
of  the  role  as  one  "  evidently  distasteful  to  the  courts,"  and  one  from  which 
they  have  been  anxious  to  escape,  by  nice  distinctions.  The  strongest 
attack,  however,  upon  the  rule,  has  been  made  in  Harper  v.  Graham,  20 
Ohio,  105,  where  A.  had  judgment  against  B.  for  tl,716,  and  B.  being 
insolvent,  A.  agreed  to  receive  from  him  $550  on  the  judgment,  and  $100 
/or  attom^'t/eet,  which  sums  were  paid  acoordingly,  and  a  receipt  in  full 
given  for  the  judgment,  although  never  paid  farther  than  above  stated. 
The  court  ordered  a  satisfaction  to  be  entered  :  and  quoting  many  ex* 
oepted  oasea,  declare  that  "  the  history  of  judicial  decisions  upon  the  aub- 
jeot,  has  shown  a  constant  effort  to  escape  from  its  absurdity  and  injustice," 
and  that  the  "  cases  Uiiea  out  of  the  rule  will  show  that  there  is  nothing  of 
principle  left  in  the  rule  itself,"  and  suggest  '■  that  a  rule  so  effectually 
undermined,  and  having  nether  rhyme  nor  reason  to  support  it,  ought  to 
be  at  onoe  overruled,  and  the  whole  matter  placed  upon  the  footing  of 
reason  and  common  sense."  Notwithstanding  the  court  decided  the  case 
upon  its  own  grounds,  one  of  which  was,  that  Harper  had  paid  $100  for 
Graham's  attorney  fees,  which  he  was  not  bonnd  to, and  that  this  was  "a 
oollateralbenefit  received  byGraham,  which  raised  atechnicalconaidenitioD." 
However,  the  case  of  Smith  v.  Bartholomew  and  another,  1  Metcalf,  276. 
affirms  the  old  principle,  and  comes  fairly  up  to  the  mark  of  Fitch  v.  Sutlon. 
It  was  a  suit  agunst  G.  &  H.  on  a  joint  and  several  note  by  them  to  W.,  or 
bearer;  G.  was  defaulted,  and  the  soit  defended  by  H.,  who  produced  a 
paper  signed  by  W.  acknowledging  the  receipt  of  part  of  the  xoney  from  H., 
and  agreeing  to  look  to  Q.  for  the  rest.  It  will  be  observed  that  the  note 
had  passed  into  other  hands,  and  that  might  have  afforded  sufficient  ground 
for  taking  all  effect  from  the  agreement ;  bat  the  court  did  not  go  on  that 
ground  :  they  dedded,  that  the  agreement  was  «  not  valid  and  obligatory, 
not  being  sustained  by  a  sufficient  consideration,"  andeud  :  «  The  payment 
of  a  debt  by  a  debtor,  the  same  being  due  and  payable,  ia  not  a  sufficient 
oonsideratiun  to  support  a  promise.  It  is  not  considered  as  any  detriment 
to  the  debtor,  or  benefit  to  the  creditor.    The  one  pays  only  what  he  was 
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boand  to  pay,  and  the  other  receives  mo  more  than  his  just  debt.  Sooh  a 
GODsideration  is  merely  nominal  and  inngnifioant,  and  no  considention  at 
all."  And  in  the  late  ooae  of  Pearson  and  Fant  v.  Thomason,  15  Alabama, 
700,  it  is  decided,  that  if  a  creditor  say  to  his  debtor,  who  is  in  insolvent 
oironmstances,  that  if  he  vill  pa;  a  ded^ated  ram,  oonstitnting  but  a  part 
of  the  debt,  he  wonld  accept  it  in  full  satisfaction,  and  the  debtor  thereupon 
pay  the  sum  named,  the  liability  is  not  discharged,  and  the  creditor  can  main- 
tain an  action  for  the  recovery  of  the  lesidne;  bnt  the  conrt  added,  that  "if, 
inatead  of  paying  the  money  the  defendant  had  paid  in  property,  or  in  a  note 
or  other  security  OB  a  third  person,  or  had  delivered  ap  to  ^eplaintifT  a  note 
which  be  held  on  him  for  a  smaller  snm  than  the  debt  songht  to  be  reco- 
Tored,  in  either  of  these  cases  we  should  be  inclined  to  think  the  satiafae- 
tion  complete."  Barron,  ad'mr,  t.  Yandvert,  ad'mr,  18  id.  232,  238,  is  to  the 
aameefi^t.  Bat  the  ease  of  Milliken  and  another  v.  Brown,  1  Rawle,  891,  of 
which  the  dronmstanees  are  very  similar  to  Smith  v.  Bartholomew,  is  directly 
opposed  to  it.  It  is  there  decided,  that  aooopting  from  one  of  three  joint 
debtors,  one-third  of  the  debt,  with  intent  to  ezoDent«  him,  ia  a  valid  release 
of  him,  and  therefbie,  a  release  of  all.  The  reason  npon  which  this  was  re- 
garded as  a  releaae,  and  not  merely  as  an  agreement  not  to  sne,  may  be  pecn- 
liar  to  that  case;  bnt  that  the  transaction  constitnted  a  valid  dischuge  of  the 
one  who  pud — in  other  words,  that  the  acceptance  of  one-third  of  a  debt  from 
one  bound  to  pay  the  whole,  withintent  to  discharge  him,  is  a  valid  discharge, 
— is  decided  npon  reasons  which  appear  to  be  of  general  application.  The 
case,  according  to  the  explanation  given  by  the  chief  jnstioe,  was  decided  on 
the  ground  that  "  the  creditor  bad  agreed  on  tuffident  etmnderation,  to  ex- 
onerate one  of  the  three  debtors  entirely  &om  liability,  and  the  most  sacred 
principles  of  jnsdce  required,  that  this  agreement  shonld  be  performed :" 
and  it  therefore  settles,  that  aotnal  payment  of  a  smaller  snm,  by  one  boand 
to  pay  a  larger  snm,  for  the  parpoee  of  being  discharged,  is  a  good  consi- 
deiatjon  to  anpport  an  agreement  to  discharge  or  release ;  and  may  be  con- 
eidered,  so  far  as  FennsylTania  is  concerned,  as  crerthrowing  the  old  common 
law  rnle  above  mentioned.  If  the  decision  of  this  ease  was  at  all  groonded 
(m  the  fact  that  the  payment  was  made  dnring  a  stay  of  ezecndon,  and, 
therefore,  before  the  money  was  attainable  by  {ffooees  of  lav,  thongh  it  was 
folly  doe,  and  bearing  interest,  that  reason  will  apply  to  every  case :  for, 
whenever  a  debtor  pays  before  the  money  is  actually  made  by  the  sheriff, 
he  pays  volnntarily,  and  before  the  time  when  the  law  wonld  give  it  to  the 
creditor  ;  the  stay  of  execution  given  by  the  aot  of  assembly,  being  merely 
a  provision  regulating  the  practice  and  process  of  conrta  of  law,  akin  pre- 
ciaely  to  those  which  require  a  delay  of  a  oertsin  number  of  days,  before 
judgment  by  default  can  be  had,  before  a  judgment  can  be  entered  on  a 
verdict,  before  execution  can,  in  any  case,  issue  on  a  judgment,  or  the  goods 
be  sold  on  execution.  This  reason,  which  appears  to  be  hinted  at  by  the 
chief  jnstioe  in  Millikinand  another  v.  Brown,  thongh  it  be  a  meagre  tech- 
nicality, seems  sufficient,  when  it  is  backed  by  the  good  sense  and  jns^ce 
of  the  ease,  to  bring  all  the  oases  vrithin  the  distinction  of  Pinnell's  esse. 
When  such  arrangements  are  bond  fide,  and  are  clearly  proved,  there  is 
doubtless  much  equity  in  protecting  them :  they  amount  to  this ;  -tiie  credi 
tor  has  a  otum  npon  the  debtor — this  claim  the  debtor  might  perhaps  defeat 
in  an  action— certainly  could  del^^ — may  postpone  to  the  payment  of  other 
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oreditOTfi — may  disohuge  more  admntageoiul;  to  faimself  hj  porohsnTig 
oliiniB  of  others  upoa  his  creditor— &11  which  he  hu  a  periecb  right  to  do : 
if,  then,  the  creditor  induce  him  to  give  him  priority  over  his  other  creditors, 
Uid  to  p&y  him  some  part  of  the  debt  sooner  than  the  law  would  let  him 
Itave  any  payment,  by  a  promise  that  it  shall  be  a  discharge  of  the  debt, 
which  snm  the  debtor  otherwise  wonld  not  pay,  and  the  creditor  coold  not 
compel  him  to  pay  ;  in  anch  a  case  it  would  he  a  fraud  npon  the  debtor  if 
this  were  not  a  discharge.  But  all  this  takes  for  granted,  that  clear,  delibe- 
rate, bond  fide  character  of  the  agreement  to  discharge,  which  the  rale  of 
the  common  law  is  chiefly  designed  to  secure.  A  principle  so  deeply  esta- 
blished in  the  very  forma  and  elements  of  the  law,  and  which  has  so  long 
BQStaJned  itself  in  the  courts,  has  something  better  than  a  mere  bairen 
technicality  to  rest  npon.  In  faat,  as  a  technical  rule,  it  may  be  doubted 
whether  the  maxim  that  a  smaller  snm  cannot  be  a  eatigfaction  of  a  larger 
debt,  could  apply  to  any  thing  but  a  bond,  which  the  old  law  regarded  as  an 
Mtnal  gift  or  transfer  of  the  money,  and  gave  the  octioD  of  debt  for  the 
detainer  of  what  was  in  law  thevery  property  of  the  obligee;  technically,  it 
wonld  be  difficult  to  make  it  apply  to  simple  oontraota.  But  as  a  principle 
of  evidence,  this  mle,  which  requires  for  the  substantiation  of  each  agree- 
ments, ^ther  a  Bnrrender  of  the  instrument  w  a  legal  release,  is  a  just,  wise, 
and  convenient  mle;  so  gnat  is  the  danger  of  &aud  and  mistake.  The 
rule  which  requires  a  deed  to  be  solomnlj  sealed  and  delivered — the  rale 
which  requires  the  word  hein  in  a  deed  to  create  a  fee — these  are  now  eom- 
monty  re^rded  as  mere  technicalities  ;  bat,  in  their  apriugand  essence,  what 
ue  they  but  great  and  comprehensive  principles  of  evidence  and  policy  f 
designed  to  promote  fairness,  and  to  insure  certainty  and  repose  in  the  trans- 
tatiixa  of  men,  by  affording  a  sore,  simple,  obvious  test  of  the  validity  and 
effact  of  contracts  f  The  whole  of  this  law  in  reladon  to  accord  and  satis- 
faotion,  furnishes  one  of  the  many  instances  in  which  we  can  see  that  the 
"  old  narrow  ordinances  "  of  law,  are  designed  and  adapted  to  fix  and  guard 
some  vital  priniriple  of  equity  and  reason.  If  a  debt  has  been  paid,  there  ia 
the  plea  of  payment :  if  satisfied  by  some  collateral  thing,  it  is  accord  and 
satisfaction  :  but  if  you  claim  to  have  been  released  from  the  whole  bond 
or  debt,  by  having  paid  a  part  of  it,  yon  are  relying  npon  a  release ;  and 
to  know  what  constitutes  a  valid  release,  you  are  referred  to  other  depart- 
ments of  the  law,  and  to  general  and  established  rules  of  pleading,  which 
cannot  be  disturbed  without  shaking  the  most  inveteiate  foundations  of 
the  law. 

The  preceding  remarks  refer  to  the  qnestion  of  the  legal  effect  of  a  partial 
payment,  alleged  to  have  been  received  in  fall,  when  the  fact  of  the  pay- 
ment being  but  partial,  stands  admitted  before  the  court.  But,  upon  the 
question  whether,  in  point  of  iact,  the  whole  debt  is  or  is  not  paid,  it  appears 
diet  the  acknowledgment  of  the  creditor  that  the  payment  is  in  frill,  is  not 
only  competent  evidence,  but  is  pn'mS/acu  evidence  that  the  whole  ispaid. 
The  case  of  Henderson  v.  Koore,  5  Cranch,  11,  is  a  strong  case  to  this 
effaot.  Upon  the  plea  of  payment  to  debt  or  bond,  it  appeared  that  the 
defendant  owing  the  plaintiff  on  other  accounts,  the  plaintiff,  many  years 
after  the  date  of  the  bond,  had  orally  acknowledged  or  declared,  that  he 
had  received  a  certain  sum  from  a  deblorofthedefeodan^  and  that  what  he 
BO  reoeived,  was  in  frill  of  alt  bis  oUims  against  tba  defendant.    The  ooart 
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below  declined  iaatrnotiog  the  jury,  aa  prayed  bj  tbe  plaintiff,  that  if  they 
were  satiefied  that  the  bond  had  not  been  folly  paid  off,  no  declaration  oi 
the  plaintiff's  "  that  bis  olaima  against  the  defendant  were  all  satiafied," 
wonld  be  a  bar  to  this  recovery ;  and  iastnioted  the  jury,  that  if  they  found, 
that  the  defendant  paid  the  plaintiff  a  anm  of  money  less  than  the  amoaat 
mentioned  in  the  oondition  of  the  bond,  which  the-  plaintiff  then  acknow- 
ledged to  be  in  full  aatiafaetion  of  his  claims  against  the  defendant,  such 
payment  and  acknowledgment  are  competent  evidence  npon  the  pleft  of 
payment,  and  that  the  jury  may  and  ought  to  presume  theiefrom,  that  the 
whole  sum  in  the  condition  of  the  bond  haa  been  pud  to  the  plaintiff,  nnlesa 
■uoh  preaumption  be  repelled  by  other  evidence  in  the  canse.  The  jury 
found  for  Uie  defendant;  and  the  Supreme  Court,  on  error,  aaid,  per 
MARaEALL,  G.  J.,  "That  there  waa  do  error  in  the  opinion  of  the  oonrt 
below.  Apart  of  the  money  due  on  (A«  bond  might  have  been  paid  b^ort; 
and  snob  an  acknowledgment,  upon  receipt  of  a  sum  smaller  than  the 
amount  of  the  coudidon  of  the  bond,  was  good  evidence  upon  the  plea  of 
payment." 

The  rule  that  payment  of  a  smaller  sum  cannot  be  a  satisfaction  of  % 
larger  debt,  is  applicable  only  to  oases  where  the  laiget  debt  is  fixed  and 
liquidated,  or  is  aaoertainable  by  merely  an  arithmetical  calculation ;  it 
does  not  apply  where  the  previous  claim  ia  unliquidated  and  uncertain; 
McDaniels  v.  Upham  et  al.,  21  Vermont,  223,  234 ;  Umb  v.  Goodwin, 
10  Iredell,  820,  823  ;  Donahue  v.  Woodbnry,  6  Cuahing,  150 ;  infra,  467. 

That  a  mere  agreement,  nnexpected,  to  accept  a  amaller  Bom  in  discharge 
of  a  larger,  is  not  valid,  seems  to  be  settled ;  and  apparently  is  not  contra- 
dicted by  any  American  cases.  See  Spmneberger  v.  Dentler,  4  Walts, 
126 ;  Rising  v.  Patterson,  5  Wharton,  316 ;  Daniels  v.  Hatch  et  a1.,  1 
Zahriskie,  391,  383. 

There  is  scud,  Tilson  t.  Alcott,  16  Barboor,  599,  to  be  a  class  of  eases 
in  the  English  books — such  as  Good  v.  Cbeeseman,  2  Barnwell  &  Adol- 
phos,  335, — where  the  courts  have  regarded  the  new  agreement  not  as  an 
accord,  but  as  a  KiitttHuttd  agreement,  and  have  held  it  to  be  a  good 
defence,  though  not  performed  at  the  time  of  autt;  but  the  general  rule 
that  an  accord  executory  most  be  executed,  in  order  to  be  a  defence,  is  not 
affected  by  such  special  oases ;  Bailey  v.  Human,  3  Bingham's,  N.  G.  915 ; 
and  it  would  seem  that  even  in  such  case,  the  creditor  must  have  »a 
immediate  remedy  by  action  or  the  new  agreement  will  not  be  held  to  be 
substituted. 

These  appear  to  be  the  general  principles  applicable  to  the  plea  of  aocoid 
and  aatiafaetion ;  it  may  be  proper  to  take  a  more  particular  notice  of  three 
cases  falling  within  them,  whioh  are  of  very  frequent  ooenrrence;  on^ 
where  the  note  of  a  third  person  is  ^vea  by  the  debtor ;  another,  where 
the  nol«  of  one  joiut  debtor  or  parlaei  is  given  for  the  joint  or  partji«r^p 
debt ;  the  third,  wher«  the  debtor's  own  negotiable  note  is  given. 

1.  The  note  or  bill  of  a  third  person  may  be  ^ven  by  a  debtor  and 
leeeived  by  the  creditor,  as  eoQateral  Koarily,  aa  eonditionai  payment,  that 
is,  to  be  a  satisfaction  if  and  when  paid,  or,  aa  an  abaolute  and  immediate 
tatitfactum  and  discharge,  and  to  be  wholly  at  the  risk  of  the  creditor; 
and  which  of  these  three  it  wilt  be,  depends  entirely  upon  the  iuteation  of 
tbe  parties,  to  be  deiived  from  all  tite  oiioumsCanoe«  of  the  owe, — tJie  mete 
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ftoceptanoe  bj  the  creditor,  of  the  negotiable  note  of  a  fhird  person,  makes 
it  bnt  coBaUrai  lecurity  ;  and  tha  general  settled  principle  that  the  accep- 
tance of  coltatoral  securitj  has  no  effect  whatever  on  the  legal  rights  and 
Uabilitiea  of  the  parties  on  the  original  debt,  either  to  impair  or  aaBpend 
the  right  of  action  ;  Kemmil  t.  Wilson,  4  Washington  C  G.  308  ;  Ripley 
T.  Greenleaf,  2  Vermont,  129  ;  Bank  of  Pennsylvania  v.  Pofa'ua,  10  WattB, 
148,  applies  eqoally  where  the  collateral  security  is  a  negotiable  note  ; 
Weakly  v.  Bell  and  Sterling,  9  Watts,  278,  and  see  Berghans  v.  Alter, 
id.  886 }  the  creditor,  however,  may  sue  upon  the  collateral  security  vhen- 
ever  the  debt  becomes  dne,  for  a  creditor  may  press  all  his  seonrities  at 
once.  Idshy  t.  O'Brien,  4  Watts,  141. — ^If  the  negotiable  note  be  takea 
as  payment,  this  is,  ordinarily  and  prim&faeie,  but  condiiivnal  payment  j 
Btill  more  clearly  is  it  conditional  payment  where  it  is  expressed  that  it  ia 
to  be  in  fall  if  or  when  paid,  as  in  Herring  v.  Sanger,  8  Johnson's  Caeea, 
7X ;  Conkling  t.  King,  10  Barbour,  874 ;  Tyson  and  others  v.  Pollock, 
1  Penrose  ft  Watts,  875  ;  and  Chapman  t.  SCeinmitz,  1  Dallas,  261.  See 
James  t.  Williams,  18  M.  &  W.  828 ;  Griffiths  v.  Owen,  id.  68 ;  Hail- 
lard  T.  The  Doke  of  Argyle,  6  M.  &  Or.  40.  By  this  arrangement  of 
conditional  payment,  the  creditor  agrees  to  look  to  the  new  instrument, 
primarily,  as  the  fhnd  from  which  satisfaction  is  to  come,  and  to  postpone 
the  debtor's  personal  liability  till  then ;  and  therefore  the  legal  e&ct  on 
the  original  debt  is,  an  extension  or  snspension  of  the  debtor's  liability  till 
the  ooUateral  note  fiills  dne ;  Okie  v.  Spenser,  2  Wharton,  253 ;  Proctor 
T.  Mather,  &c.,  8  B.  Monroe,  868,  8&4 ;  and  there  is  no  other  eSfat  on  it. 
Bat  if  the  oreditoi,  instead  of  insisting  that  the  contract  is  broken  and 
claiming  the  whole  amount  of  the  original  debt,  waive  the  forfeiture  and 
retain  the  note,  receiving  ultimately  the  fiill  amonnt  from  the  maker,  he 
cannot  subseqaently  proceed  agunst  the  original  debtor  for  the  balanoe  of 
the  original  demand;  Oonkling  v.  King,  11  Barb.  872.  At  the  same  time, 
a  creditor  accepting  a  negotiable  note,  either  as  collateral  security  or  as  & 
oonditional  payment,  is  bound  to  use  dne  diligence  in  demanding  payment 
and  ^ving  notice  of  non-payment,  under  penalty  of  being  answerable  for 
any  loss  incurred  by  his  neglect ;  hut  he  is  not  bound  to  sue  upon  it. 
OaUaghei's  Executors  v.  Roberts  et  al.,  2  Washington  C.  0.  191 ;  Clark 
T.  Toung  &  Co.,  1  Cranch,  181 ;  Snyder  t.  Findley,  1  Goxe,  48 ;  Ormsb; 
and  another  v.  Fortune,  18  Sergeant  k  Rawle,  302;  M'Leighlan  v. 
Bovard,  4  Watts,  308  ;  Herring  v.  Sanger ;  Brewer  v.  Johnes,  8  Johnson, 
280 ;  Woodcock  v.  Bennet,  1  Cowen,  718  ;  as  to  the  diligence  demanded 
in  such  cases,  see  Taylor  k  Byera  v.  Daniel,  9  B.  Monroe,  58,  66 ;  in 
Dayton  v.  Tmll,  23  Wend.  845,  it  was  held,  that  if  a  bill  be  received,  ta 
be  in  satJs&otion  when  paid,  it  will  be  presumed  that  the  bill  was  pud,  and 
the  onus  is  on  the  plaintiff  of  proving  due  diligence,  or  such  bets  as  will 
«xcnae  demand  and  notice. — The  note  of  a  third  person  will  operate  as  an 
absolute  and  immediate  tatUfaxtion  and  dueharfft  of  the  debt,  if  anch  be 
the  intention  and  underatanding  of  the  parties;  and  the  distinction  on  this 
point,  aa  to  the  first  presumption  of  intention,  is,  that  where  the  notes  of  a 
third  person  are  accepted  in  payment  at  the  time  the  pnrehase  is  made, 
this  is  to  be  understood  as  an  exchange  or  barter  of  the  thing  pnrcbased, 
fat  the  notes,  and  the  notes  are  at  the  risk  of  the  purchaser ;  Whitbeck  t. 
Tan  Ness,  11  Johnson,  409;   unless  the  note  were  forged,  Markle  T. 
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^tfieU,  2  id.  455,  and  be  returned  within  k  leasonable  time;  Baymond 
T.  Bnar,  13  id.  818,  or  nnless  there  were  a  frandalent  conoeatment  of  the 
&ct  of  the  muker'a  insolvencj,  Willaon  v.  Force,  6  id.  110 ;  or  a  false 
ueerbon  of  the  note-maker'B  solvency,  which  probably  was  oonsldered  a 
guaranty,  Snyder  v.  Findley,  1  Coze,  48 :  yet  if  the  faot  of  such  ander- 
standing  or  intention  be  negatived  by  the  finding  of  the  jury,  it  ia  no  die- 
obarge ;  see  Porters  v.  Falcott  &  Bowers,  1  Cowen,  859 :  bnt  where  the 
notes  or  billa  of  a  third  person  are  given  for  a  pro-existing  debt,  there  the 
presnmptioa  it  the  other  way,  and  although  it  wilt  still  be  an  absolute  dis- 
charge where  snob  an  intention  and  agreement  can  clearly  be  inferred  from 
the  evidence,  or  is  necessary  to  the  fairness  of  the  case ;  James  and  Flaok 
T.  Hackley and  others,  16  Johnson, 273;  Brown  t.  Jackson,  2  Wasbingtcak 
C-  C.  24 ;  yet  nothing  short  of  an  aotoBl  agreement,  or  eome  evidenoe 
fivm  which  a  positive  inference  is  to  be  made  of  an  intention  entirely  to 
discharge  the  debtor  and  to  take  the  secnrity  of  the  third  person  in  lien 
and  suhatitntion  of  the  debtor's,  or  frand,  will  suffice;  merely  reoeipUng 
the  notes  as  cash,  or  giving  a  receipt  in  full,  or  receipting  the  notes  as  being 
in  payment  of  the  debt,  will  not,  alone,  be  sufficient  to  prove  that  the  nol«a 
were  taken,  not  as  oonditjonal  payment,  bat  as  an  immediate  and  absolute 
disdiarge;  Tobey  v.  Barker,  5  Johnson,  68;  Johnson  v.  Weed  and 
another,  9  id.  310;  Isaac  Roget  v.  Merritt  and  Glapp,  2  Gunea,  117; 
Tan  Epps  v.  Dilleye,  6  Barbour's  S.  Ct.  245,  252 ;  Hays  v.  Stone,  7  Hill, 
128, 130 ;  Mane  v.  Miller,  1  Washington  G.  0. 328 ;  Harris  and  DonaldsoD 
V.  Lindsay,  4  id.  271;  Peter  v.  Beverley,  10  Pet«rs,  534,  567  ;  Glenn  v. 
Smith,  2  Gill  &  Johnson,  494 ;  Gordon  v.  Price,  10  Iredell,  385,  388 ; 
Pent  and  another  v.  Pitfield  and  others,  5  Bawle,  166;  M'Ginn  v. 
Holmes,  2  Watts,  121 ;  M'Lughlin  v.  Bovard,  4  Id.  308,  312  ;  Moore  v. 
Briggs,  15  Alabama,  24,  27;  Fulford  v.  Johnson,  Hendon  &  Co.,  Id.  886, 
S93.  But  the  later  New  York  cases  are  less  strict  in  requiring  positive 
evidence  of  an  intention  that  the  note  shall  be  at  the  riak  of  the  creditor  : 
in  the  New  York  State  Bank  v.  Fletcher,  5  Wendell,  85,  it  was  held  Uiat 
the  promissory  note  of  a  third  person  taken  by  express  agreement  in  pay- 
ment of  a  jodgment  is  an  extinguishment  of  a  preceding  debt;  and  in 
Frisbie  and  M'Kinley  v.  Lamed  and  Coming,  21  Wendell,  451,  it  was 
held  that  the  note  of  a  third  person,  received  as  payment  and  credited  on 
the  creditor's  books,  is  primd  facte  an  accord  and  satisfaction,  and  dis- 
charges the  debt,  unless  an  intention  to  receive  it  only  as  collateral  be 
shown,  at  all  events  is  competent  evidence  for  the  jury ;  and  Coven,  J., 
was  inclined  to  think  that  generally,  in  the  absence  of  proof  that  it  was 
collateral,  it  wonld  be  a  satisfaction.  The  fact  that  the  debt  meant  to  be 
afiected  by  the  receipt  of  the  assigned  note  is  a  judgment  debt  is  not 
important ;  Jones  v.  Ransom,  8  Indiana,  327. 

2.  The  case  of  the  acoeptanoe  of  a  note  of  one  partner  for  a  liability  of 
the  firm,  appears  to  be  oonudered  the  eame  as  the  acceptance  of  the  note 
of  a  third  person.  A  distinct  agreement  by  a  creditor,  upon  a  dissoltttion 
of  ft  partnership,  to  accept  the  notes  of  the  member  or  members  continoing 
in -bafinees,  in  discharge  of  the  retiring  members,  is  a  valid  discharge  of 
them;  and  may  be  pleaded  in  bar  of  an  action  brought  agunat  them. 
Sheehy  v.  Maodeville  &  Jamesson,  6  Cranch,  253,  eatablisheB  the  validity 
of  such  an  arrangement,  when  set  forth  by  special  plea.     In  that  case  the 
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plaintiff  hoi  sold  gooda  to  JameMoa,  and  taken  his  negotiable  promissoiy 
note  for  the  amount ;  a^rwardii  suppoaing  Maadeville  to  be  a  secret  pirt- 
uer,  he  instituted  this  Bait  against  both:  Mandeville  appeared,  and  pleaded 
that  the  note  which  Jamesson  had  given  for  the  same  goodtt,  was  given  and 
Motived  for  and  in  diacharge  of  the  account  or  bill  for  goods ;  and  upon 
demurrer,  the  plea  was  adjudged  to  be  a  good  bar.  "  That  a  note,"  said 
Chief  Joatice  Makshall,  delivering  the  opinion  of  the  court,  "  without  a 
special  contract,  would  not  of  itself  discharge  the  original  cause  of  action, 
is  not  denied.  But  it  is  insisted  that  if,  by  express  agreement,  the  note  ia 
received  as  payment,  it  satisfies  the  original  eontraot,  and  the  party  receiv- 
ing it  mnst  take  his  remedy  on  it.  This  principle  appears  to  be  well 
settled.  The  note  of  one  of  the  parties,  or  of  a  third  person,  may,  by 
agreement,  be  received  in  payment.  The  doctrine  of  nudvm  pactum  does 
not  apply  to  snob  a  case ;  for  a  man  may,  if  such  be  his  will,  discharge  bis 
debtor  without  any  consideration.  But  if  it  did  apply,  there  may  he 
inducements  to  take  a  note  from  one  partner  liquidating  and  evidencing  a 
claim  on  a  firm,  which  might  be  a  sufficient  consideration  for  discharging 
the  firm  :"  and  the  correctness  of  this  mode  of  pleading  cannot  be  qneationed 
since  Sard  v.  Bhodes,  1  M.  &  W.  158;  Sibree  y.  Trip,  15  Id.  28;  and 
Lyth  V.  Ault.  &  Wood,  9  £xoheqner,  669.  The  intention  to  snbstitnte 
the  individual  for  the  firm  must  be  proved,  and  some  of  the  cases  are  pretty 
strong  in  calling  for  nn  express  agreement ;  Estate  of  Davis  v.  Deaauque, 
6  Wharton,  681;  Mnldon  v.  Whitlock,  1  Cowen,  290;  see  Parker  v. 
Cousins,  2  Orattan,  373,  888 ;  but  upon  anfficient  evidence,  the  fact  of  the 
intention  is  for  the  jury.  Mason  V.  Wickeraham,  4  Watts  &  Sergeant,  100. 
The  cases  not  usually  occurring,  where  the  acceptance  of  the  note  of  one 
partner  has  been  held  a  discharge  of  the  others,  are,  where  the  creditor's 
entering  into  the  arrangement,  has  cansed  the  fonds  of  the  partnership  to 
be  eutruated  to  the  one  ^ving  the  separate  note,  and  the  buaineaa  to  take 
inch  a  course,  that  the  reonrring  to  the  other  partners  would  be  a  fraud 
npon  (hem  :  such  is  the  oaae  of  Arnold  v.  Gamp,  12  Johnson,  409,  (and 
see  James  v.  Hackley,  16  Id.  278,)  and  the  case  of  Harris  &  Donaldson  t. 
Idndsay,  4  Wash.  C.  0-  271,  where  the  subject  of  accepting  tbe  req)onai- 
bility  of  one  partner,  is  diaonaeed  very  ably  by  Judge  Washinotom  : 
Tbe  hinge  of  the  decision  there  was,  that  the  funds  of  the  partnership  had 
been  given  to  one  partner,  and  the  creditor  had  entered  into  auoh  arrango- 
ment  with  the  partner,  and  ao  amalgamated  that  debt  with  others,  that  the 
retiring  partner  "oould  never  plead  payment  of  tbe  balance  dne  by  tbe 
partnership,  even  although  a  larger  sum  than  that  due  by  them  should  have 
been  paid  by  the  partner  whose  separate  security  had  been  aocepted,  out  of 
the  very  funda  retuned  by  him  for  that  purpose,"  (p.  100.)  See  Parker 
T.  Cousins,  2  Grattan,  373 ;  and  see  the  subject  reviewed  in  Wildea  and 
Others  v.  Fessenden  and  others,  4  Metoalf,  12.  The  case  of  Frentreas  v. 
Harklo,  in  2  Iowa,  p.  &fi8,  decides  that  if  such  an  agreement  be  valid  at  all, 
which  the  judge  who  gave  the  opinion  thought  that  it  was  not,  it  can  only 
be  where  the  agreement  has  been  completely  ezcouted  and  where  the  accord 
and  satisfaolion  is  "  full,  perfect,  and  complete."  The  court  there  relied 
on  tbe  New  York  case  of  Waydell  v.  Lner,  hereafter  mentioned,  and  now 
over-ruled  in  the  state  where  it  waa  decided,  and  of  oonrse  took  no  notios 
of  the  recent  English  case  of  Lyth  t.  Ault  &  Wood,  7  Exchequer,  689, 
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in  which,  after  much  eonuderatton,  it  wu  Doaniinonsly  and  Btrongly  held 
that,  <<  tho  acceptance  by  a  oreditoi  of  the  sole  and  separate  liability  of  one 
or  more  joint-debtora  19  a  good  eoDsidention  for  an  agreement  to  diecharge 
&I1  the  other  debtors  from  liability."  It  ia  an  intereattDg  fact  that  ve  find 
the  newest  of  the  Ameiioan  states  adhering  tenaciously  to  the  tecbnioal 
rales  of  the  Englbh  common  law  that  have  pven  way  in  England  iteelf. 
Where  an  agent's  note  has  been  given  for  several  principals,  it  will  require 
distinet  evidence  of  an  intention  to  discharge  the  principats,  and  take  the 
•gent's  note  in  lien,  to  have  that  effect.  Schennerhom  and  others  v.  Loines 
wad  others,  7  Johnson,  311;  Insurance  Company  of  Pennsylvania  v. 
Smith,  8  Wharlon,  521 ;  Porters  v.  Talcott  &  Bowere,  1  Gowen,  359. 
And  it  is  reasonable,  that  when  the  transaction,  as  alleged  by  the  debtor 
implies  the  creditor's  having  ^ven  up  some  right  of  action,  or  abandoned  a 
claim  on  any  individual,  without  any  apparent  advantage  to  himself,  clear 
and  full  proof  should  be  made,  or  it  shoijd  appear  that  his  assertion  of  the 
previous  liability  woold  partake  of  the  character  of  fraud. 

In  New  York,  it  was  at  one  time  held  by  the  Supreme  Court,  that  the 
acceptance  of  the  note  of  one  partner,  will  not  and  cannot,  extinguish  the 
liability  of  the  others,  although  the  creditor  ezpressty  accept  the  note  in 
satisfaction;  Cole  v.  Saoketl^  1  Hill's  N.  Y.,  516;  Waydell  v.  Luer,  5  Id. 
448.  In  the  latter  of  these  oases,  a  firm  composed  of  Cort,  Underbill,  and 
the  defendant,  borrowed  in  Jannary,183T,  a  sum  of  money  from  the  plain- 
tiff Luer;  in  1S38,  the  firm  was  dissolved,  and  Luer  knowing  of  the 
dissolution,  took  the  individual  notes  of  Cort,  for  a  part  of  the  amount 
due ;  Cort  also  paying  a  sum  of  money  and  ^vtng,  as  one  witness  believed, 
the  Dole  of  a  third  person ;  the  whole  amounting  to  the  sum  due  by  the 
firm.  "  The  notes  and  cash,"  said  Cowxn,  J.,  who  stated  the  case  and 
delivered  the  opinion  in  the  Supreme  Court,  "were  given  in  settlement  of 
the  money  borrowed ;  and  Lner  gave  up  to  Cort  the  note  of  the  firm,  which 
he  held  for  that  snm.  Cort's  notes  were  renewed  from  time  to  time,  for 
two  yeats.  They  were  credited  by  Cort's  former  parlaiers,  in  hia  general 
acconnt,  as  so  much  assumed  by  him."  The  notes  given  by  Court  remain- 
ing unpaid,  Luer  sued  the  firm  on  the  original  loan ;  and  it  was  decided  by 
the  Supreme  Court,  that  he  was  entitled  to  recover  1  No  question  was 
made  of  the  intention  to  discharge  the  other  partners;  and  the  case  waa 
pat  by  CoWKN,  J.,  upon  what  he  declared  to  be  a  settled  principle  of  law, 
that  a  promise  cannot,  under  any  circumstances,  be  a  satisfaction  of  a  debt 
antecedently  dne  by  the  debtor  himself,  and  a  fortiori  cannot  discharge  a 
debt  due  jointly  by  himself  and  others.  But  surely  the  retiring  partners' 
{^ving  up  to  the  continuing  partner  all  control  of  the  assets  of  the  firm  upon 
the  faith  of  anagreement  by  the  creditors  to  acoept  his  sole  liability  in  sab- 
stitntion  of  theirs,  and  the  partners'  being  induced  by  the  creditor's  agree- 
ment, to  settle  among  themselves  upon  the  basis  of  such  a  substitution, 
oonstitute  an  abundant  consideration  for  the  creditor's  agreement.  To  say 
that  snch  an  arrangement  between  the  creditor  and  the  debtors  is  void,  and 
that  the  law  will  not  allow  it  to  be  valid,  is  unreasonable :  and  after  snch 
an  arrangement  has  been  made,  and  a  creditor  haa  become  a  party  to  such 
a  settlement,  has  given  up  the  notes  of  the  firm,  and,  accepting  the  notes  of 
one  of  the  members,  has  renewed  them  from  time  to  time  for  two  years,  as 
in  Waydell  ?.  Lnei,  to  allow  him  to  poisne  the  retired  partners  on  the 
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original  oonndention,  ia  wholly  opposed  to  justioe  and  convenience.  The 
case  of  Waydell  t,  Luer  was  afterwards  reversed  in  the  Court  of  Errors,  S 
Denio,  410 ;  and  the  reoent  cases  of  LivingBtoD  v.  BadcUff,  6  Barbour's  S. 
Ct.  202 ;  and  Van  £ps  t.  Dillaje,  id.  243,  262,  appear  to  bring  the  law  of 
New  York  into  aocordanoe  with  Harris  &  Boualdaon  v.  Lindsej.  See  also, 
Beam  y.  Bsranm,  21  CoDneotioat,  200;  Kinaler  et  al.  v.  Pope,  5  Strob- 
bart,  126.  And  the  American  note  to  Lyth  v.  Ault  &  Wood,  7  £zoh«> 
quer,  675. 

3.  The  effect  of  a  debtor's  giving  his  own  negodable  promiesory  note  to 
the  creditor  for  the  full  amount  of  the  original  debt,  is  perhaps  less  clearly 
settled.  There  are  two  classes  of  eases,  which  it  is  necessary  to  disda- 
gnish  :  one,  where  the  note  is  alleged  to  have  been  given  and  accepted  in 
satisfaction  and  discharge  of  the  original  cause  of  action  ;  the  other,  where 
a  new  note  is  given  in  aubstitntion  of  a  former  note.  The  latter  arrange- 
ment is  undoubtedly  valid,  being  a  mere  exchange  of  secnrlties,  and  it 
depends  entirely  on  the  intention  of  the  parties.  As  to  the  validity  of  the 
former  arrangement  in  England,  there  can  be  no  doubt;  Sard  v.  Rhodes^ 
1  M.  &  W.  153 ;  Sibree  v.  Tripp,  15  id.  23 ;  but  in  this  country  the  oaaoa 
differ. 

In  New  Yokk,  it  may  be  taken  as  conclusively  settled,  that  a  promis- 
Bory  note  or  bill  of  the  debtor,  though  accepted  by  the  creditor  in  full 
satisfaction,  is  not,  and  cannot  in  law  be,  a  discharge  of  the  debt,  so  as  to 
bar  the  original  cause  of  action  :  the  acceptance  of  the  note  will  postpone 
the  right  of  action  till  it  tails  dae;  Putnam  v.  Lewie,  8  Johnson,  389  ; 
Fnsbie  v.  Lamed,  21  Wendell,  450,  452;  Myers  v.  WeUes,  5  Hill,  463 ; 
dictum  in  Conkliog  v  King,  11  Barb.  375 ;  (and  see  Baker  v.  Walker,  14 
M.  ii  W.  465 ;  Maillard  v.  The  Duke  of  Argyle,  6  M.  &  Gr.  40) ;  hut^  if 
it  be  not  paid,  the  creditor  may  put  it  aside,  and  sue  on  the  original  cause  of 
action.  In  Hawley  v.  Foote,  19  Wendell,  516,  a  plea  that  an  order  drawn 
by  defendant  on  a  third  person,  was,  by  agreement  given  and  received  by 
plaintiff  ia  full  satisfaction,  was,  npon  demurrer,  adjndged,  per  Bromson, 
J.,  to  be  bad  in  substanoe.  In  Frisbie  &  M'Kinney  v.  Lamed  &,  Coming, 
21  id.  450,  the  dicta  of  Gowen,  J.,  are  to  the  same  effect.  In  Cole  v.  0. 
&.  E.  Sackett,  1  Hill's  N.  Y.  617,  a  plea  in  assumpsit,  that  on  accounting 
together,  a  certain  balance  was  found  due,  "  of  which  defendants  paid  » 
part,  and  gave  their  promissory  note  to  the  plaintiff  for  the  lesidne,  whicli 
the  latter  accepted  in  full  satisfiustion  and  discharge,"  on  demurrer  was 
adjndged  bad,  per  Cowen,  J.,  and  that  a  promiae  to  receive  a  promise  in 
satisfaction  ia  nvdum  pactum.  The  amount  of  the  New  York  cases  is, 
that  acceptance  of  a  note  of  the  debtor,  iu  payment  and  satisfaction,  is,  in 
law,  but  conditional  payment ;  and  if  not  paid,  may  be  thrown  out  of  view. 
But  the  case  of  Myera  v.  Welles,  6  Hill,  463,  involves  the  New  York 
Courts  in  a  manifest  contradiction,  and  exposes  ihe  unsoundneas  of  their 
pontion,  as  to  the  debtor's  negotiable  note  not  being  a  discharge,  even  by 
agreement.  It  was  there  decided,  that  accepting  a  principal  debtor's  nego- 
tiable note,  payable  at  a  IntTire  time,  was  such  a  giving  of  time  upon  the 
demand,  as  discharged  a  surety.  "Being  negotiable,"  says  Cowen,  J., 
"  they  might  be  used  more  beneficially  tlian  the  account.  Beaides,  they 
operate  to  liquidate  the  pluntiff'a  claim.  These  advantages  constituted  a 
sufficient  consideration  for  the  suspension."    This  case  establishes  the  point 
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Uiat  tbeae  advuitagefl  are  a  legal  conaideration  :  and  if  they  are  anfficient 
to  Bnstain  an  agreement  to  give  time,  they  are  certainlj'  snfficlest  to  bus- 
tain  any  other  lawfat  agieemeat  which  the  pttrties  choose  to  make  upon 
them. 

On  the  other  hand,  in  the  other  Btat«B  of  the  Union,  thongh  the  validity 
of  BQch  an  arrangement  ae  would  make  the  note  of  the  debtor  a  har  to  the 
original  canae  of  action,  hag  perhaps  not  been  directly  adjudged,  it  seema  to 
have  been  generally  taken  for  granted.  No  distinctioD  as  to  the  validity  of 
the  ttaneaction  is  recogniBed  between  a  not«  of  the  debtor  for  a  preced- 
ing oauBO  of  action,  and  a  note  in  substitntioii  of  a  former  note,  or  a  note 
of  a  third  person  :  but  in  all  these  cases  every  thing  depends  on  intention. 
It  U  certain,  that  without  an  express  agreement,  the  receipt  of  a  negoljable 
Dote  of  the  debtor  is  not  a  payment  of  a  prior  debt ;  Jafirey  t.  Cornish,  10 
New  Hampshire,  605 ;  bnt  by  express  agreement  it  may  be  a  BatisfaotioD 
and  bar;  Doagal  v.  Gowtes  &  Smith,  6  Day,  611;  dicta  of  MabbhaUi, 
G-  J'l  in  Sheehy  v.  Mandeville  &  Jamesson.  In  Pennsylvania,  indeed,  the 
,  understanding  to  this  effect  is  so  general,  that  it  must  probably  be  con- 
ndered  as  settled  ;  Darlington  t.  Gray,  6  Wharton,  487;  Weakley  v.  Bell 
&  Sterling,  9  Watts,  273;  Hays  v.  Clnrg,  4  id.  462.  In  MaasachoBetts 
and  Maine,  as  presently  slated,  the  law  is  certunly  so. 

The  New  York  decisions  are  to  be  nnderstood  as  applicable  to  the  case, 
where  the  creditor  retains  the  not«,  and  can  produce  it  on  trial.  For  it  is 
well  and  generally  settled,  that  if  a  negotiable  note  by  the  debtor  have  been 
given  on  account  of  the  debt,  and  the  creditor  part  with  it  for  a  valuable 
consideratton,  he  cannot  sue  on  the  original  cauBO  of  action,  nntil  he  has 
taken  np  the  note,  and  if  he  have  not  parted  with  it  for  a  valuable  consi- 
deration, he  oaoDot  recover,  onless  on  the  trial  he  produce  and  cancel  the 
note ;  hence,  the  creditor  will  be  defeated,  if  the  debtor  plead  or  prove  that 
he  had  given  a  negotiable  note,  which  the  plaintiff,  by  having  assigned  it 
for  a  valuable  consideration,  and  not  under  his  control  at  ihecommenceTMnt 
of  the  fui'f ;  or,  if  it  be  under  the  plaintiffs  control,  and  he  do  not  produce 
and  cancel  it  at  the  trial,  or  prove  that  it  has  been  destroyed  or  lost ;  Small 
V.  Jones,  8  Watta,  265 ;  Hughes  v.  Wheeler,  8  Cowen,  77  ;  where  the  New 
Tork  cases  are  collected;  Dayton  v.  Trull,  23  Wendell,  346,  Hays  v. 
H'Glung,  4  Watte,  462 ;  Harris  v.  Johnston,  3  Cranob,  811;  M'Connell 
et  al.  V.  Stettinius  et  al.,  2  Oilman,  707,  713  ;  Cocke  v.  Cbaney,  adm'r  14 
Alabama,  66.  In  Massachusetts  and  Maine,  this  reason  is  carried  so  far, 
^at  the  debtor's  giving  his  negotiable  note  for  a  parol  debt,  ie  taken  to  be 
a  payment  or  discharge,  <<  nnlcsa  it  be  proved  not  to  have  been  the  intention 
of  the  parties  to  give  it  that  effect;"  Johnson  v.  Johnson,  11  MassachuBetts, 
369 ;  Thatcher  and  others  v.  Dinsmore,  6  id.  299;  Vsmer  v.  The  Inhabi- 
tants of  Nobleborough,  2  Qreenleaf,  121 ;  Butts  v.  Dean,  2  Hetcalf,  76. 
Bnt  this  is  admitted  to  be  a  peculiarity  in  the  law  of  those  states;  Wallace 
V.  Agry  et  al.,  6  Mason,  327 ;  Descadilla  et  al.  v.  Harris,  8  Oreenleaf, 
298;  and  it  only  applies  to  negotiable  notes;  Greenwood  v.  Cnrtis,  4Maa- 
sachnsetts,  98.  And  aocordingly  to  the  late  cases,  the  preeumption  is 
merely  one  of  fkct,  founded  on  the  conuderation  that  as  it  is  as  convenient 
and  generally  more  so,  to  Uie  creditor  to  sue  on  the  note,  there  is  no  rea- 
son to  consider  the  original  contract  as  continuing  in  force;  and  this  pre- 
samption  of  fact  may  bo  rebutted   by  evidence  tbat  the   note  was  not 
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iateniled  m  a  ptymeDt,  and  the  fitct  that  such  eztingnjsliment  woald 
deprive  the  party  takiog  the  note  of  a  substantial  benefit,  would  generallj 
be  soffioient  to  rebut  the  presumption ;  Curtis  and  another  t.  Hubbard,  9 
Metcalf,  322,  828. 

Where  a  promisBorj  note  has  been  ^ven,  and  upon  ite&lling  due,  anew 
note  is  given  by  the  debtor,  there  is  no  doubt  this  may  be  a  satjsfaotion  and 
discharge  of  the  former.  There  is  no  legal  difficalty  in  the  way;  for  the 
eanse  of  action  is  not  touched;  the  transaction  is  onlyau  exchange  of  seoa- 
rities ;  it  is  therefore  a  mere  aflair  of  evidenoo  and  iutention.  In  Hart  t. 
Boiler,  15  Sergeant  St  Rawle,  162,  the  first  count  in  the  declaration  was  on 
a  promissory  note  of  one  Miller,  payable  to  defendant's  order  and  endorsed 
by  defendant,  dated  Oct.  11,  1818,  for  $240.  at  sixty  days,  and  falling  doo 
18  Deo. ;  the  Becond  count  was  on  a  note  for  the  same  sum,  drawn  and 
endorsed  by  the  same  parties,  dated  14  Deo.  1819  :  the  court  below  told  the 
jury  that  it  was  a  matter  of  lavi,  that  the  second  note  was  not  a  satisfaction 
and  discharge  of  the  first,  and  that  therefore  the  plaintiff  was  entitled  to  a 
verdict  on  the  first  count :  the  judgment  was  reversed  on  this  account ;  and 
TiLOHMAK,  C.  J.,  delivering  the  opinion  of  the  court,  said,  '■  It  is  a  general 
role  that  if  one  indebted  to  aaotber  by  note,  gives  another  note  to  the  same 
person  for  the  same  Bnm,  without  any  new  consideration,  the  second  note 
shall  not  be  deemed  a  satisfaction  of  the  first,  unless  so  intended  and  accepted 
by  the  creditor.  But  if  so  accepted  it  is  a  satisfaotion.  The  qtto  animo  it 
was  accepted  is  matter  of  fact,  which  the  conrt  cannot  take  to  itself,  and 
exclude  the  jury  from  the  decision  of  it.  The  intent  may  often  be  deduced 
from  oironmstiuiaes,  though  nothing  pontive  was  expressed.  We  are  of 
(pinion,  therefore,  that  the  court  below  erred  in  assuming  the  determiuation 
of  this  point  as  matter  of  laio.  It  should  have  been  sabmitted  to  the  jury, 
whether  tiie  second  was  accepted  in  satisfaction."  S.  P.  Jones  v.  Shawhan, 
4  Watt«  &  Sergeant,  257,  263;  ace.  Musgrove  v.  Gibbs,  1  Dallas,  216; 
Hacker  and  others  v.  Perkins,  5  Wharton,  96 ;  Porters  v.  Talcot  &  Bowen, 
1  Cowen,  859.  And  see  Sutton  v.  The  Albatross,  2  Wallace,  Jr.,  where  it 
was  held,  Osur,  J.,  reversing  on  second  argument  his  own  opinion,  that  tt 
statutory  lien  on  persbnal  property  was  not  discharged  by  a  party's  taking 
a  note  and  giving  a  receipt  in  full.  Where  the  transaction  is  the  renewal 
of  notes  in  whole  or  in  part,  at  bank,  the  general  coarse  of  business  and 
nndarstanding  of  merchants  rather  implies,  that  the  new  note  is  a  satiafao- 
tion  of  the  old ;  that  the  transaotiou  is  a  new  disoonnt  and  a  repayment  of 
the  former  note,  Slaymaker  v.  Gundacker's  Ex'ors,  10  Sergeant  k  Bawle, 
76  ;  Bank  U.  S.  v.  Daniel,  12  Peters,  84 :  "  these  transactions,  of  renew- 
ing debts  by  new  notes,  are  equivalent  to  paying  the  existing  debt,  and 
again  borrowing  the  money ;"  Castleman,  Ac,  v.  Holmes,  4  J.  J.  Marshall, 
1.  Still,  even  here,  the  decision  of  the  court  is  regulated  exclusively  bj 
the  intention  of  the  parties  and  the  justice  of  the  case.  And  where  the 
former  note  is  paid  and  discharged  by  the  new  discount,  it  is  not  to  be 
pleaded  as  accordaad  latufaclion,  bat  as  payment ;  Bank  of  Commonwealth 
V.  Letcher,  8  J.  J.  Marshall,  195 ;  1  Dana,  82. 

The  receipt  of  one  bond  expressly  agreed  to  be  in  discharge  of  a  former 
one,  is  a  good  discharge ;  dicta  in  Morrison  v.  Berkcy,  7  Sergeant  &  Rawle, 
288,  and  Weakly  v.  Bell  &  Stirling ;  bat  without  evidenoe  of  such  agree- 
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mcitt  or  intentaon,  it  wilt  not  be  a  discharge ;  HMniltoo,  Ex'or  t.  Oallen- 
der'fl  Ex'ore,  1  Dallas,  420;  Gregory  v.  Thomas,  20  Wendell,  17. 

A  doctrine  somewhat  akin  to  this  of  BatiafaDtion  or  exchange  of  one  seon- 
rity  by  or  for  another, — viz. :  that  of  extinguiehment  of  one  security  by  a 
higher  one,  by  operv^on  of  law, — may  be  taken  notice  of.  See  Jones  t. 
Johnson,  3  Watts  &  Sergeant,  276,  where  the  two  priuoiples  are  very  ably 
distingnished  by  OiBSOir,  G.  J. 

The  acoeptance  of  a  higher  saonrity  or  obligation  from  the  debtor,  for  the 
payment  o/the  same  debt,  is  an  extJngnishment  of  a  lower  seonrity  or  obli- 
gation for  that  debt;  that  is,  a  judgment  on  a  bond  or  other  contract, 
eztingnishes  that  bond  or  contract ;  Green  v.  Sarmiento,  1  Peter's  C.  C. 
74  ;  BuUer  t.  Miller,  1  Senio,  407 ;  and  a  bond  or  other  sealed  instmnient 
given  as  an  obligation  for  a  debt,  extingnishes  a  simple  oontraot  liability  OT 
aeeority  for  that  debt ;  Onraon  t.  Honteiro,  2  Johnson,  808  ;  Pleasants  T. 
MfiDg  et  al.,  1  Dallas,  8S0,  388  :  becsnse  there  cannot  be  liabilities  on  both 
instnunents,  and  a  jadgment  and  a  bond  both  import  an  absolute  liability ; 
tbe  legal  obligation  of  the  inferior  tDstmrnent  mnst  be  considered  as  at  once 
blotted  ont.  A  joint  judgment  against  all  the  obligors  in  a  joint  and  seTeral 
bond  merges  tbe  entire  instrument ;  The  United  States  t.  Price,  I  Wallace, 
Jr.,  173,  8.  C,  9  Howard,  88,  94 ;  bat  a  judgment  against  one  of  them  in 
a  aeveral  snit  against  him,  will  not  affect  the  liability  of  the  others  ;  Sawyer 
T.  White  et  nx.,  19  Vermont,  40.  In  like  manner,  a  judgment  against 
one  joint  debtor  on  a  joint  cause  of  action,  merges  the  liability  of  all; 
WilUngs  and  Francis  et  al  y.  Gonsequa,  1  Peter's  G.  G.  393 ;  Ward  t. 
Johnsons,  31  Massachusetts,  140  j  Robertson  t.  Smith  and  others,  )8 
Johnson,  459 ;  Peters  t.  Sanford,  1  Denio,  224 ;  Penny  t.  Martin  and 
others,  4  Johnson's  Ghaacery,  566 ;  Averill  v.  Looks,  6  Barbour's  S.  Gt. 
20,  25 ;  Sloo  v.  Lea,  18  Ohio,  279 ;  Ferrall  et  al.  v.  Bradfords,  2  Florida, 
608 ;  Smith  and  another  v.  Black,  9  Sergeant  &  Bawle,  142 ;  Lewis  r. 
Waiiams,  6  Wharton,  264 ;  Anderson  v.  LeTsn,  1  Watte  &  Sergeant,  384 ; 
King  T.  Hoare,  18  M.  &  W.  494.  (The  case  of  Sheeby  t.  Mandeville  and 
Jwnessoo,  6  Granch,  253,  has  sometimes  been  considered  as  contra  and 
arrooeous ;  but  that  is  a  mistake,  occasioned  by  not  properly  understanding 
the  point  of  that  ease,  which  turned  almost  entirely  upon  the  effect  of  sn 
insolT^it  discharge  of  one  of  the  defendants;  the  view  of  Ghief  Justice 
Maesball  in  that  case  appears  to  hare  been ;  that  a  jadgtnent  against 
one  on  his  sole  ooatraet,  does  not  strictly  extingwik  or  merge  the  liability 
of  his  dormant  partners,  in  the  same  way  that  extinguishes  or  merges  the 
liability  a|q>earingon  the  &c8  of  tbe  declaration;  it  would  be  a  bar  in  their 
&TOur,  indeed,  bat  only  because  of  the  legal  impossibility  of  enfcrclng  tbe 
liability  against  them,  without  reviving  it  against  him ;  but  that  where 
(he  one  against  whom  the  former  judgment  was,  has  been  discharged  under 
the  insolvent  law,  and  appearing  in  the  second  action,  is  discharged  by  the 
judge,  and  tbe  proceedings  continue  against  the  newly  discovered  partner 
only,  who  pleads  sevenlly,  here  there  is  no  reason  why  judgment  should 
not  be  entered  against  him,  for  it  does  not  affect  the  other;  and  that  in 
£sct,  in  that  case,  tbe  judgment  was  entered  against  the  new  defendant 
only,  Mandeville,  is  shown  by  the  circumstanoe,  that,  when  that  judgment 
came  up  again  in  7  Granch,  208,  it  came  up  by  the  name  of  Shoehy  v. 
Mandeville.     The  main  peculiarities  of  this  case,  it  will  be  seen,  are,  that 
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the  declaration  in  the  first  suit  set  ont  &  sole,  and  not  a  joint  liability,  and 
that  in  the  second  suit  the  former  defendant  availed  himself  of  his  insol- 
Tent  discharge,  and  either  a  nolle  proitqui  was  entered  against  them,  or  the 
proceedings  were  considered  eqnivalent  to  that :  had  the  declaration  in  the 
first  been  upon  a  joint  liability,  say  upon  a  parol  contract,  then  probably 
the  liability  of  the  olher  partner  would  have  been  strictly  extinguidted  or 
merged,  thongh  he  were  not  sued,  because  a  judgment  extinguishes  tha 
whole  liability  declared  on ;  or  if  the  defendant  in  the  previous  suit  bad  not 
availed  himself  of  his  insolvent  discharge,  but  had  joined  in  the  plea  in 
Uie  new  suit,  then,  perhaps,  judgment  could  not  have  been  given  for  the 
plaintiff  J  thongh  this  latter  question,  the  Chief  Justice  said,  "  wnnld  have 
presented  an  inquiry  of  some  intricaoj."  This  decision,  so  far  from 
deserving  the  disrespect  with  which  some  of  the  later  judges  have  treated 
it,  appears  to  be  one  of  the  most  acute  and  able  judgments  ever  pronounced 
by  G.  J.  Mabshail;  but  whether  right  or  wrong,  none  of  the  subsequent 
deciuona  appear  to  have  overruled  or  shaken  it.)  And  a  bond  accepted 
from  one  joint  debtor  for  a  joint  debt,  discharges  the  joint  liability  pre- 
viously existing  upon  a  simple  oontraotj  because  since  the  bond  is  an  obli- 
gation for  the  same  debt,  the  one  giving  it  must  be  discharged  from  hia 
liability  on  the  simple  contract,  as  he  cannot  be  liable  on  both ;  and  if  one 
joint  debtor  is  discharged,  the  other  is;  Tom  v.  Goodrich  and  others,  3 
Johnson,  213;  Clement  v.  Brush,  3  id.  70;  The  U.  8.  v.  Astley  et  al,  3 
Washington,  C.  G-  508;  Anderson  v.  Levan,  1  Id.  834:  Banorgee  v. 
Hovey  et  al.,  5  Massachusetts,  11  ;  Doniphan,  &c.  t.  OUl,  1  B.  Monroe, 
199  :  Patterson,  &c.,  v.  Chalmers,  7  Id.  595,  597. 

It  is  said,  no  doubt  correctly,  in  Jones  v.  Johnson,  that  extinguishment 
of  a  tower  security  by  a  higher,  is  an  operation  of  law,  and  that  no  inten- 
tion of  the  parties  can  prevent  it :  "  An  agreement,  however  explicit,  would 
not  prevent  a  promissory  note  from  merging  in  a  bond  given  for  the  same 
debtor;  for  to  allow  a  debt  to  be  at  the  same  time,  of  different  degrees,  and 
recoverable  by  a  multiplicity  cf  inconsistent  remedies,  would  increase  liti- 
gation," &c.  These  remarks  of  the  Chief  Justice,  it  will  be  observed,  refer 
to  the  case  where  the  bond  is  an  obligation  for  the  same  debt  which  the 
rimple  contract  secures  or  evinoes,  and  the  strongest  ground  for  this  prin- 
ciple is,  that  there  cannot  in  law  exist  two  liabilities  for  one  consideratioD : 
but  then  the  evidenoe  nuy  show  that  the  bond  is  not  ^ven  as  the  evidence 
and  obligation  of  Ae  tame  debt,  but  was  a  new  and  contingent  obligatioo  for 
a  new  debt,  (though  for  the  same  sum,  perhaps,)  devised  and  created  to 
protect  and  secure  the  former  debt;  and  in  such  a  case,  it  would  be  but 
collateral  security,  and  no  extinguishment.  In  other  words,  it  is  a  matter 
of  law,  than  an  absolute  obligation  under  seal  for  the  payment  of  a  debt, 
eztingniahes  a  parol  instrument  or  liabiUty  to  pay  the  same :  but  it  is  a 
question  of  &ct,  depending  on  the  intention  of  the  parties,  whether  the 
deed  is  a  new  absolute  obligation  for  the  payment  of  the  same  debt,  or 
whether  it  is  a  contingent  and  collateral  instrument,  concocted  and  given 
for  the  better  securing  of  the  parol  debt.  The  presumption  of  fact,  where 
the  bond  is  between  the  same  parties,  and  tor  the  same  sum,  is,  that  it  is 
an  extinguishment;  Stewart's  Appeal,  S  Watts  &  Sergeant,  4T6 ;  Frisbie 
T.  Lamed,  21  Wendell,  450;  and  that  appears  to  be  a  general  presumption 
in  all  cases  of  a  higher  security;  Butior  T.  Miller,  1  Denio,  407,  413; 
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Gardner  t.  Hnst,  2  Ricbardson,  601 ;  but  if  it  be  proved  tliat  the  iaten- 
doD  was  that  the  former  iQatniment  should  not  be  eztin^ighed,  an  extin- 
goishmeat  \rill  not  take  place ;  see  U.  8.  t.  Lymao,  1  Maaon,  482,  505 ; 
Van  y  liet  et  al.,  t.  Jones,  et  al.,  Spencer,  341 ;  and  Yat«3  t.  Aston,  4  Q. 
B.  182,  196 ;  Bell  v.  Banks,  3  M.  &  Qt.  258,  265.  A  bond  and  warrant 
by  one  partner,  with  agreement,  "  when  paid,  to  be  in  fall,"  is  no  eztin- 
gnishment,  for  the  oontrarjr  intent  is  manifest;  Wallace  v.  Fairman,  4 
Watte,  S78 ;  and  an  agreement  under  seal,  whose  expressed  pnrpose  is 
only  to  secure  the  liquidation  or  discharge  of  the  debt,  is  no  extingnish- 
ment  or  merger  of  the  umple  contract  liability;  Charles  t.  Scott,  1  Ser- 
geant &  Bawle,  294;  Bank  of  Colnmbia  v.  Patterson's  Adm'r,  7  Cranch, 
299;  Baits  t.  Peters  &  Stebbene,  9  556;  Montgomery  t.  St.  Stephen's 
Chnroh,  4  Watts  &  Sergeant,  542,  546 ;  bnt  when  the  bond  of  one  is 
taken  at  the  time  of  the  debt  created,  and  of  the  consideration  of  it,  it 
would  require  very  strong  evidence  to  show  that  it  was  not  the  only 
secnrity  entered .  Bond  v.  Aitken,  6  Watts  &  Sergeant,  165.  In  Bray 
V.  Bates  and  another,  9  Metoalf,  238,  250,  it  was  held  that  a  bottomry 
bond  was  neoessarily  an  extinguishment  of  previous  simple  contract  aacnrt> 

If  the  higher  security  be  not  between  the  same  parties,  sa,  if  it  be  the 
bond  of  a  third  person,  or  a  jndgment  against  s  third  person;  U.  S.  t. 
Lyman ;  Day  &  Penfield  v.  Leal  &  Leal,  14  Johnson,  404  ;  Axers,  Ex'rz 
V.  Mnsselman,  2  Browne,  11;  Beale  t.  Bank,  5  Watts,  529;  Wolf  v. 
Wyeth,  11  Sergeant  &  Bawle,  149,  or,  be  in  any  way  between  different 
parties,  Davis  t.  Anable  &  Fidler,  2  Hill's  N.  Y.  339 ;  see  Holmes  v.  Bell, 
8  M.  &  Or.  213;  Bell  v.  Banks,  Id.  258;  or  be  in  its  terms  oollaterai  to 
the  previous  contract;  Langdon  v.  Paul,  20  Vermont,  217, 221 ;  it  cannot 
be  an  obligation  for  the  same  debt,  and  the  doctrine  of  extingvithmmt  does 
not  apply;  bnt  the  efieot  will  be  regulated  by  the  principle  respecting  lalU- 
faction,  considered  in  a  previous  put  of  this  note.  That  is,  the  presnmp- 
don  of  bet  is,  that  the  higher  secnrity  of  a  different  party,  or  for  a  dif^ 
ent  snm,  is  intended  not  to  be  a  satiafaotion,  but  only  collateral  secnrity  or 
conditional  payment ;  but  if  an  agreement  of  the  parties,  that  it  should  be 
received  in  full  eatis&ction  and  discharge,  be  proved,  it  will  be  a  discharge; 
sea  Weakly  v.  Bell  &  Sterling;  Jones  v.  Johnson ;  Leas  and  another  Ti 
Junes,  10  Sergeant  k  Bawle,  307 ;  Jones  v.  Fennimore,  1  Grocn's  Iowa, 
134, 146. 

H.  B.  W. 

J.  W.  W. 

The  efiect  of  subsequent  agreements  in  varying  or  defeating  the  rights 
given  by  prior  contracts,  is  governed  by  the  maxim,  unum^uodyae  diuol- 
ottur  eo  liffamine  quo  lit/atum  eU,  Blake's  Case,  6  Coke,  43,  b.  The  sub- 
stantial meaning  of  this  maxim,  which  is  one  of  the  oldest  of  the  common 
bw,  and  is  cited  repeatedly  by  Lord  Coke  and  other  writers  of  the  same 
period,  seems  to  be,  that  every  contract  or  agreement  must  be  dissolved  by 
matter  of  as  high  a  nature  as  that  which  first  made  it  obligatory ;  Broom 
on  legal  maxims,  page  407 ;  2  Institutes,  360  a. ;  Jenkin's  Centuries,  166. 
Nothing,  accordingly,  is  better  settled,  than  that  a  contract  under  seal 
cannot  be  varied  ta  diBcharged  by  mere  parol  agreement ;   Oordwent  t. 
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Hunt,  8  Tfttiiitoii,  696 ;  West  t.  BUkevray,  2  M.  &  G.  729 ;  Delacroix  t. 
Bulkkj,  13  Wend.  71 ;  Eddy  y.  Gnaven,  23  Id.  82 ;  Spencer  v.  Hesley, 

8  Exchequer,  668 ;  Sinard  t.  Pattwson,  3  BUokford,  868 ;  Woodruff  t. 
Dobbins,  7  H.  682;  Miller  t.  HemphUl,  4  English,  488;  Lcyj  t.  Very, 
7  Id.  148 ;  while  the  contract  itself  remains  entin  and  unbroken,  althou^ 
the  right  to  damages  for  its  breach  maj  be  barred  by  actual  satiH&ctioD  ; 
Blake's  case,  6  Coke,  43,  b. ;  Peytoe'a  case,  9  id.  79,  a. ;  Smith  t. 
T.  Trowsdale,  S  Ellis  k  Blackbarne,  98 ;  Eaye  t.  Waghome,  1  Tauntoii, 
428 ;  Preston  y.  Christmas,  2  Wilson,  86 ;  Rogers  t.  Payne,  lb.  376 ; 
Strong  T.  Holmes,  7  Cowen,  224;  The  Morris  Canal  v.  Van  Vorst,  1 
Hew  Jersey,  100 ;  Delacroix  v.  Bnlkley,  13  Wend.  71,  inpra,  447. 

It  necessarily  results  from  the  same  principle,  that  a  right  founded  on 
an  executed  parol  contract,  cannot  be  defeated  by  an  accord  without  satis- 
feoUon,  or  other  subaequent  ezeoutory  agreement ;  because  where  a  contract 
is  executed,  that  is,  where  a  consideration  has  actually  been  given  on  one 
ude,  and  nothing  remiuns  but  to  make  a  requital  for  it  on  the  other,  it 
cannot  be  annnUcd  by  an  executory  contract,  withont  violating  the  prin- 
ciple, that  obligadons  shall  not  be  dissolved  by  anything  of  lessweight  than 
that  which  imposed  them.  This  reason,  however,  is  obviously  limited  to 
those  oases  in  which  the  contract  is  executed,  and  the  light  which  it  confers 
vested  before  the  accord,  and  has  no  application  to  ezeontory  contractB 
before  breach,  when  the  whole  matter  rests  purely  in  agreement,  and  may 
consequently  be  modified  in  the  same  manner  in  which  it  has  been  made. 
<'  It  is  competent  for  the  parties  to  an  execntory  contract,"  said  Pabkb, 
Baron,  iu  Foster  v.  Dawber,  8  Exchequer,  889,  864,  "by  mutual  agree- 
ment to  discharge  that  contract.  But  an  executed  contract  cannot  bs 
discharged  except  by  release  under  seal,  or  by  performance  of  the  obligation, 
as  by  payment,  where  the  obligation  is  to  be  performed  by  payment." 

It  is  accordingly  well  settled,  that  an  executory  parol  contract  may  be 
altered  or  discharged  before  it  is  broken,  by  a  subsequent  uuexeonted  agree- 
ment of  the  same  nature ;  Norris  v.  Johnson,  6  Barr,  287 ;  Sutton  r. 
Tyrrell,  12  Vermont,  79;  Blood  v.  Enos,  lb.  625;  Dougherty  t. 
Stevenson,  8  Harris,  210 ;  Johnson  v.  Beid,  9  Mass.  78,  and  as  all 
parol  agreements  have  the  same  force  in  law,  whether  reduced  to  writing 
or  not,  anlen  placed  oa  a  difierent  footing  by  statute,  the  result  will  ordi- 
narily be  the  same,  even  when  the  first  agreement  is  written  and  the  second 
purely  oral ;  Richardson  v.  Cooper,  25  Maine,  450 ;  Rogers  v.  Atkinson, 
1  Kelly,  12  ;  The  Medomak  Bank  v.  Carter,  11  Shepley,  36 ;  Rhodes  v. 
Thomas,  2  Carter,  638 ;  Goss  v.  Lord  Nugent,  6  A.  &  £.  581 ;  Foster  r. 
Dawber,  6  Exchequer,  839;  Cummings  v.  Arnold,  8  Metcalf,  480; 
Sherwm  v.  The  Rutland  and  Burlington  R.  R.,  24  Vermont,  847 ;  The 
Grafton  Bank  v.  Woodward,  6  New  Hampshire,  99  ;  Bailey  v.  Johnson, 

9  Cowen,  116 ;  Sandford  v.  Cummings,  4  Alabama,  46 ;  6  M.  &;.  W.  1  IS, 
note. 

When,  however,  the  statute  of  frauds  requires  a  writing,  the  better 
opinion  would  seem  to  be,  that  every  subsequent  agreement  in  disohargo 
or  alteration  of  the  prior  compact,  must  also  be  written;  Hasbrouck  t. 
Tappen,  15  Johnson,  200 ;  Stroud  v.  Dowler,  10  A.  &  E.  67 ;  Marshall 
V.  Lynn,  6  M.  A;  M.  109;  Blood  v.  Goodrich,  9  Wend.  68;  Ladd  v. 
King,  1  Rhode  Idand,  224 ;  Eipy  v.  Andenon,  2  Harris,  808 ;  Wildbahn 
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T.  Bobidotu,  11  Miiaonri,  669,  althongli  boqib  cues  m&y  be  found  in 
which  the  law  has  bb«ii  held  the  other  way;  Cuff  t.  Penn,  1  M.  &  3.  21 ; 
Cummingi  v.  Arnold ;  Biasel  t.  Miller,  4  Kew  Hampshire,  196. 

There  are,  Dotwithatandiag  certain  principles,  which,  altbongh  ori^nating 
ID  equity,  faaTe  now  been  adopted  bjr  the  courts  of  common  law,  and 
materially  modify  or  oontrol  the  operation  of  the  rates  which  have  just  been 
■lated.  It  is,  or  ought  to  be  an  uniTersal  maxim,  that  ooDaeut  is  incom- 
patible with  the  injury,  and  that  no  one  who  oaaaes  or  sauotions  the  breach  of 
as  agreement  can  recover  damages  for  its  non-performance.  This  principle 
is  irrespective  of  the  nature  of  the  agreement,  and  is  superior  to  the  restrio- 
tions  impcoed  by  the  provisions  of  the  statnte  of  frauds,  or  the  common  law 
dootriue  of  accord  and  satisfaction. 

A  waiver  or  prevention  of  the  performance  of  an  executory  or  exeonted 
eoDtraet  by  one  party,  may  therefore  be  pleaded  or  given  in  evidence  by 
the  other,  either  as  a  reason  for  recovering,  notwithstanding  a  failure  to 
fulfil  the  oontraot,  or  in  answer  to  an  action  brought  for  its  non-fulfilment; 
Bugles  V.  Wiseman,  20  Ohio,  861 ;  Grove  v.  Donaldson,  8  Harris,  128 ; 
The  Danville  Bridge  Co.  v.  Pomeroy,  lb.  151 ;  WUt  v.  Ogdeu,  13  Johnson, 
fi6;  M'Eee  v.  Miller,  4  Blackford,  222. 

There  is,  however,  this  difference  between  the  prevention  and  waiver  of 
the  perfonnauce  of  a  coutraot,  that  when  prevention  is  pleaded  as  an  excuse 
for  DOu-performance,  a  recovery  may  be  had,  not  only  for  what  is  actually 
done,  but  for  the  loss  sustained,  or  the  profit  frustrated  by  the  deprivadon 
of  the  residue  j  Stewart  v.  Walker,  2  Harris,  292 ;  Cort  v.  The  Armbergate, 
Co.,  6  English  L.  &  E.  280;  Costigan  v.  The  Mohawk  &  Hudson  B.  B. 
Co.,  2  Denio,  609 ;  Maslerton  v.  The  Mayor  of  Brooklyn,  7  Hill,  61 ; 
Walworth  v.  Pool,  4  English,  394 ;  Posey  v.  Garth,  7  Mass.  9i ;  litUe 
V.  Mercer,  9  Id.  218 ;  whereas,  the  legitimate  effect  of  a  dispensation  or 
wuver,  woold  seem  to  be  confined  to  a  withdrawal  of  whatever  is  actaally 
dispensed  with,  from  the  scope  of  the  contract,  and  a  limitation  of  ibi  opera* 
tion  to  the  residue;  Derby  v.  Johnson,  21  Vermont,  17;  Wheeler  v. 
Curtis,  11  Wend.  65(;  Wilhelm  v.  Caul,  2  W.  &  S.  26.  It  would  seem, 
moreover,  to  be  held  uulveraally,  that  the  rule  which  makes  prevention  an 
exense  for  non-performance,  is  not  limited  to  parol  contracts,  and  will  be 
effeotnal  as  a  defence  to  an  action  brought  on  a  contract  under  seal.  But 
it  has  been  decided  in  a  great  number  of  cues  in  England,  as  welt  as  in 
some  iusttutces  here,  that  the  breach  of  a  sealed  contract  cannot  be  excused 
by  a  mere  waiver  or  dispensation,  even  when  it  has  been  acted  on  by  the 
defendant,  and  has  led  to  the  breaek  for  which  the  phuntiff  seeks  to 
recover;  Buddick  v.  Thompson,  8  East,  234;  Gordweut  v.  Hunt,  8 
Taunton,  596 ;  Thompson  v.  Brown,  7  Id.  656 ;  Sellers  v.  Beckford,  8 
Tauutou,  81 ;  West  v.  Bhtkeway,  2  M.  &  G.  729 ;  Sinard  v.  Patterson, 
8  Blackford,  358 ;  Woodruff  v.  Dobbins,  7  lb.  682;  Miller  v.  Elliott,  1 
Carter,  4S4  ;  or  when  the  plaintiff  has  accepted  a  sabstituted  performance 
ia  lien  of  that  for  which  he  originally  stipnlated ;  Spencer  v.  Healy,  8 
Exchequer,  668 ;  The  Mayor  of  Berwick  v.  Oswald,  1  Ellis  &  Blackuru, 
295;  Smith  v.  Brown,  8  Hawks,  680.  But  this  doctrine,  which  ia  too 
ineonuatent  with  natural  justice  to  be  tolerated  in  equity ;  Pike  v.  Bntler, 
i  Barbour,  660,  would  seem  equally  at  variance  with  the  doctrine  of 
equtable  estoppel,  which  now  forms  a  well  recognised  port  of  the  oonunon 
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lav.  It  is  acoordiogly  held  by  many  of  the  oonrts  of  this  countiy,  that  no 
recovery  can  be  had  aoder  any  circum stances,  for  a  breach  ffhicli  has  been 
ocoasioned  or  oanotioned  by  the  party  who  brings  the  action,  and  that  aa 
action  founded  on  the  non-performance  of  a  contractj  may  therefore  always 
be  sucoeasfully  resisted,  by  showing  that  performance  was  waived  or  dis" 
pensed  with  by  the  plaintiff,  whether  the  contract  be  a  specialty  or  merely 
in  parol ;  2  American  L.  C.  704, 3  eel. ;  The  United  States  t.  Howell,  8  W. 
G.  0.  K.  620  ;  Esmond  t.  Van  Benschoten,  12  Barbour,  366.  Bntae  Hiis 
modification  of  the  common  law  is  nnquestionably  the  growth  of  equity,  it 
ought  not  to  be  carried  further  than  strict  equity  requires;  and  it  would 
consequently  appear,  that  a  dispensation  with  the  performanoe  of  a  contract, 
whether  sealed  or  unsealed,  should  be  regarded  in  the  same  light  with  a 
license  to  enter  on  land,  and  held  essentially  re vooable,  unless  sustained  by 
a  consideration  or  acted  on  before  it  is  withdrawn.  Indeed,  whatever 
difference  of  opinion  may  exist  in  other  respects,  the  numerooa  anthoritiea 
cited  in  this  note,  with  regard  to  the  reqnirates  necessary  to  render  a  subse- 
quent agreement,  valid  ae  a  discharge  or  modification  of  a  prior  contract, 
whether  by  way  of  accord  and  satisfaction  or  otherwise,  agree  with  but 
little  exception,  in  treating  a  new  and  sufficient  consideration  as  indispen- 
sably necessary;  Warren  v.  Skinner,  20  Conn.  559.  An  opposite  view  is 
notwithstanding  taken  by  Mr.  Byles  in  hia  Treatise  on  Bills  of  Exchange, 
6th  ed.,  page  153,  where  he  holds  the  following  language  :  "  It  is  a  general 
rule  of  law,  that  a  simple  contract  may  before  breach,  be  waived  or  dis- 
charged without  a  deed  and  without  consideration,  but  after  breach  there 
can  be  no  discharge  except  by  deed  or  upon  sufficient  consideration.  To 
this  rule  it  is  said  that  contracts  on  bilb  which  are  regulated  by  the  cnafom 
of  merchants,  form  an  exception,  and  that  the  liability  of  the  acceptor, 
though  complete,  may  be  dischai^^  by  an  exprese  renunciation  of  his 
claim  on  the  part  of  the  bolder." 

The  posiljon  thus  taken  is  fally  sostuned  by  the  recent  case  of  Foster  t. 
Sawber,  7  Excheqwr,  8S9,  where  it  was  held  not  only,  that  executory  con- 
tracts may  be  waived  Or  discharged  before  breach,  withont  a  seal  or  oonsi- 
deration,  but  that  negotiable  instmments,  though  essentially  executed, 
as  implying  the  actnal  receipt  of  value,  may  be  extinguished  either  before 
or  after  breach,  by  a  mere  verbal  declaration  of  the  intention  of  the  holder 
not  to  enforce  them.  <<  The  counsel  for  the  plaintiff,"  said  Parks,  Baron, 
who  delivered  the  opinion  of  the  court,  "  disputed  the  existence  of  any  mte 
of  law  by  which  an  obligation  on  a  bill  of  exchange,  by  the  law  merchant, 
can  be  discharged  by  parol,  and  he  questioned  the  decisions,  and  contended 
that  the  authorities  merely  went  to  show,  that  such  an  obligation  might  be 
discharged  as  to  remote,  but  not  as  between  immediate  parties.  The  role 
of  law  has  been  so  often  laid  down  and  acted  npon,  although  there  is  no 
case  precisely  on  the  point,  as  between  immediate  parties,  that  the  obliga- 
tion on  a  bill  of  exchange  may  be  discharged  by  express  waiver,  that  it  is 
too  late  now  to  question  the  propriety  of  that  rule.  In  the  passage  referred 
to  in  the  work  of  my  brother  Byles,  the  words,  <  it  is  sud,'  are  used,  but 
we  think  the  rule  there  liud  down,  is  good  law.  We  do  not  see  any  sound 
disdnotion  between  the  liability  created  between  immediate  and  distant 
parties.  Whether  they  are  mediate  or  immediate  parties,  the  liability 
tuniB  OD  the  law  merchant,  for  no  pnson  is  liable  on  a  bill  of  exchange 
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except  throagli  the  law  mercliant;  and  probably,  the  law  mercbant  being 
introduced  into  this  ooantry,  and  differiog  very  mucb  from  tbe  simplicity 
of  tbe  common  law,  at  tbe  same  time  was  introdnoed  that  rule  qaoted  from 
PailUet,  u  prevailing  in  foreign  conntries,  vii.,  that  there  may  be  a  release 
and  disohBrge  from  a  debt  by  ezpreas  words,  although  unaccompanied  by 
satisfaction  or  by  any  Bolemn  instrnment.  Such  appears  to  be  tbe  law  of 
France,  and  probably  it  was  for  the  reasoa  above  statfld  that  it  baa  boen 
adopted  here  with  respect  to  bills  of  exchange.  Bat  Hr.  Willea  further 
contended,  that  though  tbe  rule  might  be  fame  with  respect  to  biUs  of  ex- 
change, it  did  not  apply  to  promissory  notes,  inasmacb  as  they  are  not  put 
open  the  same  footing  as  bills  of  ezohango,  by  the  statnte  law.  The  nego- 
tiability of  promissory  notes  was  created  by  tbe  statute  3  &  4  Anne,  o.  9, 
which  recites  that  <  notes  in  writing,  dgned  by  tbe  party  who  makes  the 
same,  whereby  such  party  promises  to  pay  unto  any  other  person  or  his 
order,  any  sum  of  money  therein  mentioned,  are  not  assignable  or  endorsa- 
ble  over,  within  tbe  custom  of  merchants,  to  any  other  person '  (that  is  one 
(£  the  properties  promissory  notes  are  recited  not  to  have);  <and  that  such 
person  to  whom  the  sum  of  money  mentioned  in  such  note  is  payable,  can- 
not maintain  an  action  by  the  custom  of  merohanta  agunst  the  person  who 
first  made  and  signed  the  same ;  and  that  any  person  to  whom  such  note 
shall  be  assigned,  endorsed,  or  made  payable,  could  not,  wtlbin  the  said 
custom  of  merohauts,  muntun  any  action  upon  snoh  note  against  the  per- 
son who  first  drew  and  signed  the  same.'  That  appears  to  apply  to  cases 
of  the  ori^nal  liability  on  a  not«,  as  well  as  to  those  cases  where  tbe  lia- 
bility has  been  civated  by  tbe  assignment  of  that  instramont.  Now,  bills 
of  exchange  and  promissory  notes  differ  from  other  contracts  at  common 
law  in  two  import&nt  particulars;  first,  they  are  assignable,  whereas cboses 
in  action  at  oommon  law  are  not;  and  secondly,  the  inatmment  itself  gives 
a  tight  of  action,  for  it  ia  presnmed  to  be  given  for  value,  and  no  valne 
oeod  be  alleged  as  a  consideration  for  it.  In  both  these  important  parti- 
culars, promissory  notes  are  put  on  the  some  footing  as  bills  of  exchange, 
by  the  statnte  of  Anne,  and  therefore  we  think  the  same  law  applies  to 
both  instruments.  This  court  was  of  this  opinion  in  a  case  of  Maybew  t, 
Coose,(a)  in  which  there  was  a  plea  similar  to  the  present,  although  tbe 
expression  of  that  opinion  was  not  necessary  for  the  decision  of  that  case. 
The  plea  is,  therefore,  good  after  verdict" 

Notwithstanding  the  weight  which  nnqnestionably  belongs  to  this 
ojnnion,  it  wonld  seem  to  be  at  variance  with  the  general  coarse  of  deci- 
sion, and  a  plain  departure  from  the  maxim,  ttnvnquod^pte  ligamtn  dind- 
ffttur,  eodem  ligatnine  quo  et  Ugatw.  For  as  a  oonaideration  is  essential 
to  the  formation  of  a  contract,  it  abould  be  equally  ao  to  its  dissolation. 
When  both  parties  agree  to  vary  the  terms  of  a  contract,  or  to  rescind  it 
altogether,  Uie  mutuality  of  tbe  agreement  ia  ordinarily  sufficient  for  its 
sapport,  and  no  extrinsic  conuderation  is  necessary ;  Blood  T,  Enos,  12 
Vermont,  6*25 ;  Johnsonv.  Reed,  9Mass,  78;  Rogers  v,  Atkinaon,  1  Kelly, 
12 ;  Richardson  v.  Cooper,  12  Shepley,  450  ;  Cuff  v.  Fenn,  1  M.  &  S.  21 ; 
OosB  V.  Lord  Nugent,  5  A.  &  E.  68 ;  Cnmmings  v.  Arnold,  8  Hetoalf,  480. 
Mutual  promises  may  always  give  birth  to  a  contract,  and  may,  thenfore, 
alter  or  destroy  it,  by  creating  a  new  sgreemeut,  inconsistent  with  the 
(a]  S8d  NavemtMr,  1U9,  not  reported 
Vol.  L— so 
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firet  J  Dongfaeitj  t.  Stephenson,  8  HuriH,  211.  But  the  miitnalitf  mnst 
be  roal,  in  order  to  be  effeotaftl,  and  the  enbaeqaent  agreemeDt  will  not  be 
binding  on  either  iide,  nnleas  it  vary  the  obligation  of  the  antecedent  con- 
tract  on  both ;  Crawley  v.  Vittj,  7  Exohequer,  822  :  for  it  can  hardly  be 
supposed  that  a  promise,  which  works  no  change  in  the  position  of  one 
party,  can  serve  as  a  consideration  for  the  relinquishment  of  a  right,  or  the 
assumption  of  a  duty  fay  the  other,  or  that  a  contract  to  bmid  two  honsea 
for  a  stipulated  anm,  could  be  varied  by  a  Bubseqnent  executory  a^^e- 
ment,  to  pay  the  whole  price  for  one,  and  dispense  with  the  building  of  the 
other.  Thus  it  was  held  in  Hunt  t.  Barfield,  10  Alabama,  117,  and  Adams 
T.  French,  19  Fiok,  275,  that  a  waiver  of  the  rights  given  by  a  prior  con- 
tract is  not  binding,  unless  acted  on  by  the  parties,  or  founded  on  some 
now  and  sufficient  consideration ;  and  altbongb  the  contract  in  both  these 
cases  waA  written,  the  reasoning  of  the  court  would  hare  been  equally 
applicable,  had  it  been  merely  verbal. 

This  reasoning,  however,  only  holds  good  so  long  as  the  new  contract  is 
executory;  for  when  once  it  has  been  acted  on,  the  doctrine  of  equitable 
estoppel  comes  into  play,  and  supplies  the  want  of  &  consideration.  No  one 
who  waives  or  dispeneea  with  the  performance  of  a  contract,  can  rely  npon 
the  ^lure  to  perform  it,  either  as  a  defence,  or  a  cause  of  action,  for  no  one 
can  complaiv  of  a  default,  which  he  has  caused  or  sanctioned ;  Shaw  v.  The 
Lewistown  Turnpike  Co.,  2  Penna.  R.  451;  M'Kee  v.  Miller,  4  Blackford, 
222.  Bat  these  cases,  as  well  as  those  in  the  English  Books,  are  entirely 
consistent  with  the  position,  that  a  right  given  by  contract,  cannot  be  ceded 
by  parol,  without  the  aid  of  something  which  enures  as  a  consideration,  or 
as  an  estoppel.  Thus  in  Hutchinson  v.  Beed,4  Exchequer,  761,  an  agree- 
ment that  the  owners  of  a  vessel  insured  by  the  defendants,  should  be  ex- 
cused from  a  compliance  with  the  warranties  in  the  policy  during  a  limited 
period,  without  prejudice  to  the  tight  of  recovery  for  any  loss  which  might 
happen  after  the  period  had  expired,  was  held  invalid  for  want  of  a  snffi- 
oient  consideration,  although  it  had  been  acted  on  by  them,  and  might  have 
been  thought  to  be  good  on  the  ground  of  estoppel,  if  not  on  that  of  oon- 
tract.  The  result  of  the  cases  would  seem  to  be,  t'hat  a  waiver  of  the  per- 
formance of  an  executory  contract,  is  a  justification  for  a  breach  before  it  is 
withdrawn,  but  not  afterwards,  anUss  it  is  sustained  by  an  express  or  im- 
plied consideration,  or  the  dtuation  of  the  parties  has  varied  in  the  mean 
time,  so  as  to  render  it  unjust,  to  make  the  performance  of  the  contract  on 
one  side,  a  condition  precedent  to  enforcing  it  on  the  other.  A  dispensa- 
tion with  the  completion  of  a  house  at  a  particular  period,  may  not  only 
entitle  the  bnilder  to  refuse  to  finish  it  subaequentiy,  but  to  receive  the 
whole  price  which  was  to  be  paid  for  it  when  completed ;  but  this  can  only 
be  when  the  period  for  performance  elapses,  or  the  dispensation  is  acted  on 
before  it  is  recalled,  and  notice  to  proceed  with  the  execution  of  the  contract 
given  Were  the  law  otherwise,  a  wuver  by  one  party,  of  the  right  to 
exact  the  fhlGlment  of  a  stipulated  service,  or  to  demand  compensation  for 
it  when  performed,  would  entitle  the  other  iu  all  cases  and  at  once,  to  ea- 
force  performanoe  without  payment,  or  payment  withont  performanoe. 

On  page  182  of  the  work  already  cited,  Mr.  Bylea  repeats  the  assertion, 
that  a  simple  contract  may  be  discharged  before  breach,  without  a  release, 
and  witiiont  satisfaction,  for  which  be  dtes  the  following  cases :  Langdon 

L-.,.„i,.,-^  ..V^lOOJ^Il.' 


CDMBBE  V.  TTAKE.  467 

T.  Stokea,  Groke  Gar.  S83,  Com.  Dig.;  action  on  the  case  in  asmmpsit,  C. 
Conier  &  Holland's  case,  2  Leo.  214.^  King  t.  Gillctt,  7  M.  &  W.  85. 
This  passage  has  drawn  forth  the  following  commentary  from  the  editor  of 
the  third  American  edition.  "The  position  taken  hy  Mr.  Bjles,  is 
perhaps  too  broad.  There  are,  it  appears  to  me,  two  qualificatioDB  of  it. 
First.  The  contract  must  be  mntnail;  ezecntor;,  that  is,  the  oonaideration 
execotory  on  both  udes.  If  the  consideration  on  either  Bide  ie  ezecnt«d, 
then  the  party  oannot  be  bound  by  a  mere  nade  agreement  to  release  his 
ngfat  to  performance.  That  right  is  a  perfect  one.  Before  it  is  thus  com- 
plete by  execQtion  on  bia  side,  the  contract  is  still  nnde  as  far  as  he  is 
concerned,  at  least  so  far  as  this,  that  he  cannot  legally  compel  the  execu- 
tion of  the  stipnlations  of  the  other  party.  Nvdi  amimtut  oUigatia, 
tonfrario  cotuentu  diitolvitur,  is  the  language  of  the  Roman  law.  Hie 
cases  cited  as  anthoritj  for  the  text  are  all  of  this  character.  Landon  t. 
Stokes  was  the  case  of  an  agreement  to  go  a  certain  voyage  before  a  certain 
day.  It  was  held  that  it  conld  be  dispensed  with  without  consideration  or 
seal.  Conier  and  Holland's  case  is  a  vet;  short  and  imperfect  note ;  the 
nature  of  the  contract  is  not  stated.  King  v.  Qillet  was  the  case  of  mutual 
promises  to  marry.  The  principal  other  case  cited  in  Com.  Digest  is  Tris- 
waller  v.  Keync,  Gro.  Jac.  619.  That  was  an  agreement  that  the  plaintiff 
would  travel  and  help  the  defendant  to  search  for  a  will.  In  all  eases  of 
this  character  it  seems  a  reasonable  doctrine,  that  one  party  may  dispense 
with  the  performance  by  the  other  without  a  seal  and  without  considera- 
tion. But  the  second  qualification  equally  essential  is,  that  this  dispensa- 
tion be  accepted,  or  assented  to  expressly  or  impliedly  hy  the  other  party. 
The  original  contract  resting  for  its  consideration  upon  mutual  promises' — 
a  mutual  agreement  to  dispense  is  an  equally  good  couBideration  for  the 
leedssion.  It  lequiies,  therefore,  neither  a  release  nor  satisfaction.  It  is 
certdniy  not  in  the  power  of  one  party  to  put  an  end  to  a  oonlract,  nor 
can  one  party  relying  npon  a  naked  dispensation  of  his  part,  insist  upon 
the  performance  by  the  other  of  that  of  which  the  acts  wuved  formed  the 
sole  consideration.  In  all  the  cases  cited  to  sustain  the  text,  the  waiver 
before  breach  was  held  to  pnt  as  end  to  the  entire  contract;  to  amount  to 
'  a  rescission  of  it.  It  is  plain,  then,  that  this  doctrine  can,  and  ought  to 
have  no  application  to  the  contract,  arising  npon  a  bill  of  eschange  or  pro- 
missory note.  As  between  the  original  parties,  if  there  is  no  considera- 
tion, it  is  still  a  nnde  pact,  and  there  can  be  no  recovery.  If  there  is  a 
consideration,  or  if  the  instrument  is  in  the  hands  of  a  bon&Jide  holder  for 
value  without  notice,  when  it  is  in  all  respects  as  if  there  was  a  considera- 
tion, to  hold  that  the  vested  and  absolute  right  of  the  holder  to  perform- 
ance at  maturity,  could  be  waived  without  release  or  satisfaction,  would  be 
in  the  teeth  of  the  best  settled  authorities  and  a  legion  of  deoided  cases. 
If  the  other  party  pud  back  the  consideration,  then  the  contract  might  be 
rescinded.  The  contract  by  bill  of  exchange  and  promissory  note  creates 
a  debifum  in  praenti  »olvendum  in /uturo  ;  see  Buggies  v.  Patten,  8  Mass. 
480;  Crawford  v.  Millspaugh,  13  Johns.  87;  Champlin  v.  Butler,  18 
Ibid.  169." 

The  doctrine  that  no  consideration  is  necessary,  to  give  effect  to  a  parol 
discharge,  or  extinguishment  of  a  negotiable  instrument,  either  before 
or  after  breach,  would  seem  equally  untenable  with  that  just  considered, 
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and  quite  bb  datgerouB.'  It  might,  indeed,  Boem  tofaare  received  the  sanc- 
tion of  Story  in  hiB  Treatise  on  Bills,  seat.  252,  but  tho  tme  viev  of  the 
law  will  bo  fonnd  in  sect.  266,  of  the  same  work,  when  the  learned  writer 
Bays,  that  where  tho  lannnciation  and  the  intention  to  discharge  are  nnqnes- 
tionable,  then  If  there  be  a  anfficiant  consideration,  or  an  act  dona  on  the 
part  of  the  acceptor  which  might  not  otherwise  have  been  done,  and  which 
afiects  hb  interest,  he  will  be  dinsharged.  And  commercial  inBtmmeute 
have  been  nniverBallj  treated  in  thia  country,  and  indeed  in  England,  aa 
fnllj  within  the  general  rule,  that  a  debt  or  obligation  for  the  payment  of  a 
Snm  certain,  cannot  be  disoharged  by  an  executory  agreement,  or  by  any 
thing  short  of  a  nlease  under  seal,  or  an  executed  agreement,  founded  on  a 
new  and  sufficient  oonsideratian,  which  necessarily  implies  that  a  mere 
waiver  or  promise  of  forgiveness,  unsustuned  by  a  consideration  will  be 
wholly  inoperative.  For  if  a  promise  to  discharge  a  negotiable  security, 
which  foils  in  all  the  requisites  of  a  valid  accord,  can  be  valid  as  an  exone- 
ration or  for^veness,  it  must  be  so  in  every  instanoe,  in  which  the  intention 
to  exdnguish  the  debt  is  apparent,  whatever  may  be  the  form  in  which  it 
is  expreaaed  by  the  parties.  Thus  in  Sard  v.  Abodes,  1  M.  k  W.  155,  the 
court  entered  into  an  elaborate  examination  of  the  question,  whether  a  pro- 
missory note  couldfbe  a  sadsfaotion  of  a  bill  of  exchange,  which  would 
certainly  have  been  enperflnons,  if  the  agreement  of  the  creditor  to  dis- 
charge the  bill,  which  was  indisputable,  had  been  enough,  not  only  without 
satisfoctioD,  but  without  any  executory  stipulation  on  the  other  side  which 
would  enure  as  an  accord.  The  same  remark  applies  to  Mitchell  v.  Gragg, 
10  M.  &  W.  367,  and  to  the  numerous  other  oases  to  be  fonnd  in  the 
books,  in  which  an  agreement  that  a  negotiable  instrument  should  be  ex- 
tinguished or  satisfied,  has  been  held  to  be  ineffectual,  uuleas  sustained  not 
only  by  a  sufficient,  but  an  exeout«d  consideration. 

It  was  accordingly  held  in  Crawford  v.  Mills,  18  Johnson,  87,  and  Sey- 
mour V.  Mintum,  17  id.  169,  that  a  promissory  note  cannot  bo  exUn- 
guishad  after  breach  by  parol  without  satisfaction ;  and  SPBMOEB,  C.  J., 
took  occasion  in  the  latter  ease,  to  dissent  from  the  generality  of  the  posi- 
tion, that  an  executory  agreement  can  bo  discharged  by  parol,  in  all  cases 
before  breach,  without  a  consideration,  and  to  confine  it  to  those  where,  as 
in  Langdon  v.  Stokea,  Croke  Car.  383,  the  plaintiff  has  assented  to  the 
breach,  for  which  he  seeks  to  recover.  "  When,"  said  he,  "  there  is  an 
agreement  upon  an  adequate  consideration  to  pay  a  sum  certain,  the  pro- 
misBor  cannot  avoid  that  agreement  by  an  agreement  to  receive  a  less  sum." 
The  same  ground  was  taken  in  Rnggles  v.  Patten,  8  Mass.  480 ;  and  Smith 
T.  Barthdomew,  1  Metcalf,  276 ;  aud  a  parol  forgiveness  of  a  promissory 
note,  held  to  be  wholly  inoperative  as  a  defence  to  a  suit  brought  on  the 
instrument.  These  cases  are  folly  sustained  by  tbo  decisions,  on  the  effect 
bf  a  promise  to  give  lime  to  the  maker  or  acceptor  of  a  note  or  bill,  in  dis- 
charging a  drawer  or  endorser.  It  has  invariably  been  held,  that  such  a 
promise  is  ineffectual,  unless  sustained  by  a  consideration :  Lockwood  v. 
Crawford,  18  Conn.  331;  Bayley  r.  Beedell,  1  Appleton,  88;  Low  v.  Un- 
derbill, 3  M'Lean,  587 ;  Moss  r.  Hall,  5  Exchequer,  46,  50,  and  it  would 
seem  to  follow,  that  if  a  conBiderati<Hk  be  necessary  when  the  gift  is  only 
one  of  time,  it  must  be  equally  so  when  it  is  of  the  whole  obligation ;  for 
any  other  eondusion  would  involve  the  incoosistency  of  holding,  that  less 
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IB  necesBar;  for  tbo  eztingaiBhineiit  of  a  debt  thaii  for  its  sospennoD.  In 
most  of  the  iastances  cited  in  support  of  the  deciaion  in  the  text,  the  part; 
discharged  was  a  surety  vho  had  given  up  the  meana  of  obtaining  indem- 
nitj  ^m  the  prinoipal,  on  the  &ith  of  hia  exoneration  by  the  creditor; 
and  this  is  enough  to  distingnish  them  from  Foster  v.  Dawber,  for  it  vaa 
not  nntil  after  they  were  decided,  that  the  English  courts  finally  deter- 
mined,  that  an  accommodation  acceptor  is  not  entitled  to  the  rights  of  a 
anrety  as  against  the  holder;  Laxton  v.  Feat,  2  Campbell,  185;  Fentnm 
T.  Pocock,  5  Tannton,  192. 

It  seems  to  have  been  thought  in  Crawford  v.  Mills,  that  a  parol  dis- 
charge  of  a  bill  w  note,  might  be  valid  before  the  instrument  reached  ma- 
turity, although  not  after  it  had  been  dishonored.  But  it  is  evident,  botb 
on  the  authority  of  Foster  v.  Dawber,  and  on  reason,  that  negotiable  instm- 
ments  which  prove  or  imply  the  existence  of  an  executed  consideration,  are 
not  executory  coutraotB  in  the  proper  sense  of  the  term,  which  means  cost 
tracts  upon  an  executory  consideration.  Like  all  other  debts,  therefore, 
which  exist  in  prwtenti,  they  stand  upon  the  same  footing,  whether  they 
are  or  are  not  payable  in  futuro,  and  cannot  be  discharged  by  any  thing 
before  breach,  which  wonldj  be  inoperative  as  a  discharge  after  they  have 
been  broken. 

The  strictness  with  which  the  common  law  applied  the  maxim,  that  an 
agreement  must  bo  dissolved  by  something  of  eqnal  force  with  that  to 
which  it  owed  its  obligation,  led  to  the  conclusion  that  as  parol  oontraots 
must  be  based  on  a  oousideration  moving  from  the  plaintiff,  they  cannot  be 
extingoished  by  a  satisfaction  received  from  the  hand  of  a  stranger,  (ante, 
445.)  Bat  the  llbemlity  of  modem  times,  which  has  snbstantjally  abrogated 
the  former  mle,  2  Am.  L.  G.  8d,  124,  has  also  modified  the  latter,  and  the 
recent  cases  of  Jones  t.  Broadbnrst,  9  C.  B.  173,  and  Belshaw  v.  Bush,  II 
id.  91,  show  that  payment  or  satisfaation  by  a  stranger,  will  be  a  good  bar 
between  the  parties,  if  made  or  given  on  behalf  of  the  defendant,  and  there- 
fore susceptible  of  being  adopted  and  ratified  by  him.  It  was,  notwith- 
standing, held  in  James  v.  Isaacs,  12  C.  B.  791,  that  an  executed  contract 
with  one  man,  could  not  extingnish  the  liability  imposed  by  a  prior  agree- 
ment with  another,  notwithstanding  an  express  stipulation  that  it  should 
have  that  effect,  because  both  were  made  in  different  tights,  and  without 
any  privity  between  the  person  from  whom  the  satisfaction  proceeded,  and 
the  defendant  who  pleaded  it  as  a  bar. 

It  was  held  by  the  Supreme  Court  of  the  United  States  in  the  recent 
case  of  Very  V.  Levy,  13  Howard,  145,  that  an  accord,  on  the  faith  of  which 
the  defendant  has  acted,  and  which  consequently  cannot  be  rescinded  with- 
out putting  him  in  a  worse  position  than  he  was  before,  will  be  a  good 
defence  in  equity,  whatever  may  be  its  effect  at  law.  And  as  the  courts  of 
Pennsylvania  give  equitable  relief  through  the  medium  of  legal  forms,  an 
agreement  to  accept  goods  in  payment  of  a  debt  which  had  been  partially 
executed  by  buying  the  goods  and  holding  them  ready  for  delivery,  was 
held  in  Christie  v.  Craige,  8  Harris,  430,  to  be  a  good  defence  to  an  action 
brought  by  the  creditor,  although  the  court  appear  to  have  relied  somewhat 
upon  the  circumstance,  that  the  agreement  was  made  on  the  day  when  the 
debt  became  due,  which  would  seem  to  have  been  immaterial  to  the  real 
merits  of  the  question.    It  is  proper  to  add,  that  the  compromise  of  a 
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doubtful  and  disputed  claim  is  regarded  as  bindiog  bf  the  courts  of  this 
oountr;,  and  when  made  in  good  faitb,  will  be  upheld  aud  enforced,  hov- 
ever  far  it  may  exceed  or  &11  short,  of  the  legal  rights  of  the  parties  as 
subsequently  proved  or  asoertained  j  Babcock  v.  Hawkins,  23  Vermont,  561 ; 
2  Leading  Cases  in  Equity,  part  2,  272,  2  Am.  ed.  A  payment  made 
u)d  accepted  in  good  faith,  in  pursuance  of  a  settlement  between  the 
parties,  will  therefore  operate  as  a  satisfaction,  even  if  shown  subsequently 
to  be  much  less  than  the  creditor  was  entitled  to  receive,  and  would  have 
recovered  had  he  brought  an  action;  Donohoe  t.  Woodbury,  6  Gushing, 
148;  Stipp  V.  Colo,  1  Smith,  75;  Palmerston  v.  Huxford,  4  Denio, 
106.  But  in  order  to  call  this  principle  into  operadon,  there  must  be  a 
bond  fide  dispute  or  ooutroversy,  terminated  by  a  compromise  or  adjust- 
ment, and  it  does  not  apply  to  liquidated  debts,  where  neither  the  amount 
nor  Uie  existence  of  the  liability  is  disputed.  Hetsch  r.  Blackwell,  14  Bar- 
bour, G07;  Supra,  451. 

H. 
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HILARY,  8  G.  1— IN  MIDDLESEX,  COBAM  PBATT,  C.  J. 


Tbs  plaintiff,  beiug  a  chimney-sweeper's  boy,  found  a  jewel,  and  carried 
it  to  the  defendant's  shop  (who  was  a  goldsmith)  to  know  what  it  was,  and 
delivered  it  into  tho  hands  of  the  apprentice,  who,  under  a  pretence  of 
weighing  it,  took  out  the  stones,  and  calling  to  the  master  to  let  him  know 
it  came  to  three-halfpence,  the  master  offered  the  boy  the  money,  who 
refused  to  take  it,  and  insisted  to  have  the  thing  again;  whereupon  the 
apprentice  delivered  him  back  the  socket  without  the  stones.  And  now  in 
trover  against  the  master  these  points  were  ruled  : — 

1.  That  the  finder  of  a  jewel,  though  he  does  not  by  such  finding  acquire 
an  absolute  property  or  ownership,  yet  he  has  such  a  property  as  will  enable 
him  to  keep  it  against  all  but  the  rightful  owner,  and  consequently  may 
maintain  trover.  {"I-) 

2.  That  the  action  will  lay  against  the  master,  who  gives  a  credit  to  his 
apprentice,  and  is  answerable  for  his  neglect. 

8.  As  to  the  value  of  the  jewel,  several  of  the  trade  were  examined  to 
I  prove  what  a  jewel  of  tho  finest  water  that  *wonld  fit  the  socket 
I  would  be  worth ;  and  the  Chief  Juslioe  directed  the  jury,  that 
onlew  the  defendant  did  produce  the  jewel,  and  show  It  not  to  bs  of  the 
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finest  wftter,  thej  should  presume  the  strongesb  Kgaimt-  him,  aad  make  the 
Tftloe  of  the  beat  jeirels  tJie  measure  of  their  damages,  which  thej  aocord- 
ingl;  did. 


Tbis  is  the  case  Dsnidly  referred  to  for  the  purpose  of  illustrating  that  lead- 
ing  principles  of  law,  tliatbare  posaessioii  constitutes  a  aafficieat  titie  to  sDable 
the  part;  enjojing  it  to  obtain  legal  rerae^;  against  a  mere  wrong-doer.  It 
would  be  almost  a  waste  of  time  to  enamerate  the  modern  decisions  hj  which 
tiiis  proposition  is  enforced  and  ezplained.  Two  of  the  most  remarkable  are, 
Button  T.  Buck,  2  Tannt.  302  ;  and  Burton  v.  Hughes,  2  Bingh.  173,  where 
property  having  been  lent  to  the  plaintiff  coder  a  written  agreement,  it  was 
nevertheless  held  that  he  might  maintain  trover  for  it  without  producing  that 
agreement;  for  thongh,  if  it  had  been  necessar;  to  prove  the  nature  of  his 
interest  in  it,  the  mlea  of  evidence  would  have  rendered  tha  prodnction  of  the 
writing  indispensable,  still  as  posseEsion  is  a  sufficient  title  against  a  wrong- 
doer, it  was  soCBcient  to  show  his  possession  without  inquiring  into  the  terms 
of  it.  [The  qualified  right  of  a  bankrupt  or  insolvent  to  afler  acquired  pro- 
perty also  strikingly  illustrates  this  position.  Herbert  v.  Sajer,  5  Q,  B,  965.] 
Bee  also  Uatson  t.  Cook,  4  Biug.  N.  G.  392.  [Elliott  v.  Kemp,  7  U.  &  W. 
306.] 

Formerly  the  right  of  the  plaintifTin  trover  to  the  possession'  of  the  goods 
always  came  in  qaestion  under  the  plea  of  not  guilty ;  bat  now,  by  Beg.  Qeo. 
Hil.  1636,  if  the  defendant  deny  the  plaintiff's  title  to  tbe  goods,  he  must  plead 
specially.  Since  these  rules,  it  has  been  held,  in  conformity  with  the  doctrine  laid 
down  in  the  principal  case,  that  "  the  plea  of  no  property  in  the  plaintiff,  means 
no  property  as  against  the  defendant"  Per  Parke,  B.,  in  Nicholls  v.  Bastard, 
2  C.  M.  A  B.  662 ;  and  gutere  as  to  the  case  of  Howell  v.  White,  1  M.  &  Bob. 
«0.     [See  Leak  y.  Loveday,  4  M.  &  Gr.  980  ;  6  Sc.  N.  B.  908,  S.  C] 

It  was  in  consequence  of  the  doctrine  thus  affirmed  in  Armory  v.  Delamirie, 
Tiz.,  that  mere  poaaettion  u  mffieient  agairul  a  wrongdoer,  that  it  was  decided 
in  Trevelian  v.  Pyne,  Salk.  107 ;  and  Chambers  v.  Donaldson,  11  East,  65 ; 
in  opporatiou  to  several  old  authorities,  that  a  command  alleged  in  pleading  is 
traversable.  In  Trevelian  v.  Pyne,  the  action  was  replevin  for  cattle.  Cogni- 
tance,  by  the  defendant  of  bailiff  to  J.  8.  PUa  in  bar,  that  defendant  was  not 
bailiff  to  J.  S.,  and  held  good  on  demurrer;  for  though  J.  S.  had  a  right  to 
take  the  cattle,  yet  a  stranger  without  bis  authority  could  not.  Ace  Bobson 
V.  Douglas,  Freem.  636;  George  v.  Kinch.  7  Mod,  481.  It  was  thought, 
indeed,  long  after  the  decision  in  Trevelian  t.  Pyne,  that  in  trespass  quore 
daiutan  fregit,  if  the  defendant  justified  under  the  command  of  A.,  in  whom  he 
alleged  the  freehold  to  be,  the  plaintiff  could  not  iu  his  replication  traverse  the 
command,  because  that  would  admit  the  freehold  to  be  in  A. ;  and  if  the  free- 
hold were  in  A.  the  plaintiff  ought  not  to  maintain  his  action.  But  this  dis- 
tinction is  now  completely  exploded,  for  in  Chambers  v.  Donaldson,  11  Bast, 
65,  the  defendants  to  an  action  of  trespass  quart  clavaam  fregil,  pleaded  that 
the  bxMt  in  quo  was  the  freehold  of  E.  B.  Portman,  Esq.,  and  that  they  by  his 
command  broke  and  entered  the  same.  Tbe  plaintiff  traversed  the  command, 
and  on  demurrer  the  replication  was  held  good  upon  the  express  ground  that 
the  defendant,  if  he  had  not  the  command  of  Portman,  was  a  wrong-doer,  and 
that  as  against  a  wrong-doer  the  plaintiff's  possesaioo,  even  supposing  him  to 
have  no  title,  would  be  sufficient  to  maintain  the  action.  See  Heath  v.  Mil- 
ward,  2  Bing.  N.  C.  98.  [Camaby  v.  Welby,  B  A.  &  E.  878;  Brest  v.  Lever, 
7  M,  4  W,  594.] 
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On  the  BBine  principle  rests  the  n«Q-knowD  rnle  in  utioiu  of  ejectment,  vis, 
thai  tJle  plauitiff  mvrt  recover  by  the  Mtrength  ^f  Ati  own  liOe,  fvA  iht  weakneu 
of  kit  antagonufr;  for  no  oae  caa  recover  in  ejectment,  wbo  woald  not  b« 
entitled  to  enter  without  bringing  ejectment,  BJid  an;  person  entering  on  the 
poseession  of  the  tenant,  unless  he  have  a  better  title,  is  a  wrong-doer. 

In  the  late  case  of  Dobree  r.  Napier,  2  Bing.  N.  C.  181,  a  distinction  naa 
T'lS^l  dgf^f^^  "^P'*"  ^^^  general  mle  that  a  command.is  traversable.  This 
'-  '  was  an  action  of  tresspass  for  eeizing  a  steam-TCSBel.  The  defendant 
pleaded  a  seiznre  of  the  vessel  as  a  prize,  b;  tlie  command  of  the  Queen  of 
Fortngal.  The  plaintiff  replied  facts  showing  that  the  defendant  iras  prohibited 
from  entering  the  service  of  the  Qneen  of  Portugal,  by  the  provisiooB  of  the 
Foreign  Enlistment  Act.  Upon  demorrer,  judgment  was  given  for  the  defendant. 
"  The  on!;  groDtid,"  said  Tindal,  C  J.,  "  on  which  the  asthoritj  of  the  servant 
is  traversable  at  all  in  an  action  of  trespass,  is  to  protect  the  person  or  property 
of  a  party  from  the  ofGcions  or  wanton  interference  of  a  stranger,  where  the 
principal  might  have  been  willing  to  waive  hia  rights.  It  is  obvious,  that  the 
full  benefit  of  this  principle  is  secured  to  the  plaintiffs,  by  allowing  a  traverse 
of  the  anthority  dc  faeto,  without  permitting  them  to  impeach  it  by  a  legal 
objection  to  its  validity  in  another  and  foreign  country."  [And  on  similar 
leasoning  seems  to  rest  the  well-known  doctrine  that  a  subsequent  ratification 
ia  tantamount  to  a  prior  command  of  an  act  done  in  the  name  of  the  party  who 
ratifies ;  nay,  that  it  has  relation  back  to  the  time  of  the  act  done,  and  is  in 
point  of  law,  and  may  be  described  in  pleading  as  a  command.  So  that,  where 
a  person  if  present  at  the  time,  could  lawfully  command  any  act  to  be  done, 
any  other  persoo,  thoagh  either  wholly  without  anthority,  or  exceeding  the 
limits  of  hb  anthority,  would  be  justiSed  in  doing  that  act,  provided  he  did  it 
in  the  name,  or  as  one  acting  by  the  authority  of  the  person  entitled,  (whether 
to  his  advantage  or  not,)  and  obtained  his  subsequent  ratification. — The  BoUa, 
6  Bob.  364,  Buron  v.  Denman,  2  Each.  167 ;  'W^ilson  v.  Tammon,  6  Scott,  N. 
R.  894;  see  Cameron  v.  Kyt«,  3  Knapp,  332 ;  Hill  v.  Biggs,  3  Moore,  P.  C. 
466.] 

As  to  the  third  point  decided  in  this  case,  it  is  an  illustration  of  that  favorite 
maxim  of  the  law,  omnia  prizncmuniur  amira  ipolialorem  ;  which  signifies,  that 
if  a  man,  by  his  own  tortious  act,  withhold  the  evidence  by  which  the  nature  of 
of  his  case  would  be  manifested,  every  presumption  to  his  disadvantage  will  be 
adopted.  Thns,  if  a  man  withhold  an  agreement,  under  which  he  is  chargeable, 
it  is  presumed  to  have  been  properly  stampted.  Crisp  v.  Anderson,  I  Stark. 
39.  So,  too,  if  goods  are  sold  without  any  express  Btipnlation  as  to  their  price, 
if  the  vendor  refuse  to  give  any  express  evidence  of  their  value,  they  are  pre- 
sumed to  be  worth  only  the  lowest  price  for  which  goods  of  that  description 
nsnally  sell ;  unless  the  vendee  himself  be  shown  to  have  suppressed  the  means 
of  ascertaining  the  truth,  for  then  a  contrary  presaniption  arises,  and  they  are 
taken  to  be  of  the  very  best  description.  Clunnes  v.  Pezzy,  1  Gamp.  B,  el  noUu. 
In  a  recent  case,  Braithwaite  v.  Coleman,  1  Harrison,  223,  the  Court  of  King's 
Bench  differed  on  the  application  of  this  principle  ;  it  was  an  action  by  the 
indorsee  against  the  drawer,  and  the  only  evidence  of  notice  of  dishonour  was  the 
following  statement  made  by  the  defendant : — "  I  have  several  good  defences  to 
the  action ;  in  the  first  place,  the  letter"  [containing  the  notice  of  dishooour] 
"was  not  sent  to  me  in  time."  A  notice  to  produce  the  letter  had  been  given, 
but  it  was  not  produced :  Lord  Denman,  G.  J.,  thought,  that,  as  the  defendant 
withheld  the  letter,  the  jnry  were  justified  in  assuming,  as  they  actually  had 
done,  that  if  produced  it  would  appear  to  have  been  in  time.  But  Littledale, 
Fatteson,  and  Coleridge,  J.  J.,  thought  that  the  latter  might  have  been  dated 
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<m  the  proper  day,  but  sent  by  priT&te  hand,  or  in  Bome  way  in  wbicK  it  vonld 
*not  have  urired  in  proper  time  ;  and  that  the  defendant  wonld  not  r«i  eg--] 
be  boond  to  prodaoe  a  tetter,  which,  on  the  face  of  it,  might  make   '-  -' 

■gainst  him,  and  irhich  he  might  not  have  evidence  to  explain ;  and  a  rale  for 
a  new  trial  was  made  absolute.  [Od  the  other  hand,  in  Gurlewia  t.  Corfleld, 
1  Q.  B.  814,  where  a  letter  w&g  ahown  to  have  been  sect  to  the  defendant  the 
day  after  dishonour,  and  the  defeudact,  an  attome;,  afterwards  objected  the 
want  of  due  presentment,  bnt  not  that  of  notice ;  the  Jury  on  proof  of  &  notice 
to  prodace  was  held  warranted  in  inferring  that  the  letter  contained  due  notice 
of  disfaonoor.  See  Bell  t.  Frankis,  4  H.  &  Qr.  446 ;  Lobb  t.  Stanley,  5  Q. 
B.  574.] 


Few  IhiDgsin  lawaremorediffionlt,  than  todotermine  what  ia  a  sufficient 
right  of  property,  to  support  trover  or  replevin.  The  object  of  both  actions, 
is  to  afford  a  remedy  for  injuries  to  the  right  of  property  in  chattels  per- 
Bonal,  and  the  plaintiff  most  allege  in  both,  that  the  goods  for  which  he 
brings  suit,  are  his,  or  that  he  is  poaaessed  of  them  as  of  his  own  property. 
The  latter  allegation  is  sufficient  in  trover,  but  not  as  it  seems  in  replevin, 
where  the  goods  are  usually  described  as  the  goods  of  the  plaintiff.  A  traverse 
of  the  property  of  the  plaintiff,  is  consequently  a  sufficient  answer  in  all 
cases  to  a  declaradon  in  replevin,  and  unless  on  special  demurrer,  will  also 
be  sufficient  in  trover.  Both  trover  and  replevin  stand  in  this  respect  on  the 
same  footing,  and  neither  can  be  sustained  for  an  injury  to  possession  apart 
from  property.  A  distinotion  has  been  taken  between  these  actions  and 
irespaBS,  which,  although  requiring  ao  allegation  of  property  in  the  decla- 
ntioQ,  may  unquestio;iabIj  be  brought  for  every  direct  injury  to  a  lawful 
possession.  Demiokv.  Chapman,  11  Johnson,  132;  Schermerfaom  v.  Von 
Valkenburgh,  11  id.  529;  Cook  v.  Howard,  13  id.  276;  Hoyt  v.  Gelston, 
ib.  141,  561 ;  Aiken  v.  Buck,  2  Wend.  461;  Butts  v.  Collins,  13  id.  143. 
But  this  distinotion  is  extremely  thin,  and  seems  to  be  verbal  rather  than 
real.  The  allegation  of  property  is  substantially  the  same  in  all  these 
actions,  and  there  oan  therefore  be  but  little  difference  in  the  proof. 

The  possessioD  of  chattels  is  •primS.  fane  evidence  of  property,  and  the 
right  to  their  possession  a  rig^t  of  property,  if  not,  against  all  who  cannot 
show  a  better  title,  at  least  against  all  who  rely  on  one  which  is  worse. 
Brown  t.  Ware,  25  Maine,  411.  "  No  principle,"  said  Appleton,  J., 
in  Linscott  v.  Trask,  35  Id.  150,  "is  more  fnlly  settled  than  that  posses- 
sion is  primd  faae  evidence  of  title,  and  that  upon  proof  of  that  fact,  the 
party  proving  it  is  entitled  to  recover  against  any  violator  of  the  right  so 
established.  Possession,  indeed,  may  be  considered  as  the  primitive  proof 
of  title,  and  the  natural  foundation  of  right."  And  the  distiDcdon 
between  trover,  and  trespass  de  bonis  tresportalis,  if  any,  seems  to  be,  that 
the  one  is  founded  on  mere  possession,  and  the  other  on  right  as  consti- 
tuted or  evidenced  by  possession.  So  far,  therefore,  as  regards  the  pro- 
perty of  the  plaintiff,  trover  and  trespass  are  identical  in  pleading,  and 
ftpprosoh  very  nearly  in  evidence.  Thus  where  the  defendant  in  an  action 
of  trover,  pleaded  the  bankruptcy  of  the  plautiff,  and  the  consequent 
transfer  of  all  bis  interest  in  the  goods  in  suit  to  his  assignees,  and  the 
plaintiff  replied,  that  subsequently  to  the  bankruptcy  he  became  lawfully 


.oogle 


474  siuth's  leading  cases. 

posaessed  of  the  goods,  and  contioned  bo  possesied  down  to  the  time  of  suit 
brought,  the  court  held,  that  the  replication  wm  a  good  anBver  to  the  plea, 
and  sustained  the  deckntioa ;  Webb  v.  Fox,  7  Term,  391.  "Prim&ftoM," 
Baid  Kenyon,  C.  J.,  "  the  posseggoT  of  perBonal  property  is  the  owner  of  it." 
And  LAWftKNOE,  J.,  held  the  following  language,  in  delivering  hia  opinioa 
OD  the  same  oocasion.  <<  To  maintain  trover,  the  plaintiff  must  have  either 
the  absolute  or  a  special  property  in  the  goods  that  are  the  subject  of  the 
action  :  he  need  not  have  bothj  either  the  one  or  the  other  is  enfficient. 
Absolute  property  is,  where  one,  having  the  possession  of  chattels,  has  also 
the  exclnsive  right  to  enjoy  them,  and  which  can  only  be  defeated  by  somo 
act  of  his  ovrn.  Special  property  is  where  he,  who  has  the  possession,  holds 
them  subject  to  the  claims  of  other  persons.  There  may  he  epeoial  prpperty 
without  possession  :  or  there  may  be  special  property,  arising  simply  out  of 
a  lawful  possession,  and  which  ceases  when  the  true  owner  appears.  Such 
was  the  case  of  Armory  t.  Delamirie,  1  Str.  504,  where  a  chimney-sweeper's 
boy,  having  found  a  jewel,  carried  it  to  a  goldsmith  to  know  what  it  was, 
who  refused  to  return  it;  and  it  was  holden,  that  though  the  plaintiff  did 
not,  by  such  finding,  acquire  an  absolute  property,  yet  he  had  such  a  pro- 
perty as  would  enable  him  to  Iceep  it  against  aU,  but  the  rightful  owner, 
and  consequently  that  he  might  maintain  trover  for  it  against  the  gold* 
smith,  who  was  a  wrong-doer,  Ifow  that  appears  to  me  to  go  the  whole 
length  of  deciding  this  case.  Here  the  plaintiff  says,  that  he  was  possesBed 
of  these  goods,  to  which  the  defendants  plead  that  the  plaintiff  is  a  bank- 
rupt, and  that  all  his  efi^ects  are  vested  in  his  asugnees  :  and  I  cannot  agree 
with  the  plaintiff's  counsel,  that  the  plea  should  have  gone  farther,  and 
shown  that  this  was  not  one  of  the  cases,  in  which  a  bankmpt  may  have 
property ;  the  plea  states  generally,  that  the  property  was  out  of  the  plain- 
tiff. But  for  the  same  reason,  I  Uiink,  it  was  si^cient  for  the  plaintiff  in 
his  replication  to  show  a  right  to  the  goods,  which  he  has  done  by  alleging, 
that  he  'beoame  lawfully  possessed  of  them  since  the  bankruptcy,  and 
that  he  has  kept  them  without  any  olatm,  intermption,  molestation  or  denial 
of  the  assignees.'  I  agree  with  the  defendant's  counsel,  that  it  is  not  suffi- 
cient to  state  in  a  decluation  in  trover,  that  the  plaintiff  is  possessed,  with- 
out adding  that  the  property  of  the  goods  is  iu  him:  but  it  was  not 
neoessary  to  repeat  in  this  replication,  that  the  property  was  in  the  pluntoff, 
since  the  replication  shows  those  oircumstanoes,  in  answer  to  the  plea,  from 
which  the  law  will  infer  a  special  property  in  him ;  such  a  property  u 
enables  him  to  maintain  trover,"  The  views  thus  expressed  were  substan- 
tially adopted  in  the  subsequent  ease  of  Giles  v.  Orover,  6  Sligh.  N.  S.  277, 
in  the  House  of  Lords,  where  all  the  judges  expressed  the  opinion,  that  pos- 
sessicQ  is  snfficient  proof  of  property  in  trover  aguust  a  wrong-doer. 
The  same  ground  was  taken  in  the  recent  case  of  Newnham  v,  Stevenson, 
10  C.  B.  713 ;  and  so  far  is  the  rule  earned,  that  the  declarations  of  the 
holder  of  a  chattel,  may  be  given  in  cadence,  to  show  that  his  possession  is 
held  under,  or  on  beh^f  of  another,  and  that  the  right  of  property  is  in 
him ;  Bradley  y.  Spoffbrd,  8  Foster,  444, 

The  rule  of  law  has  been  thus  established,  trora  the  neoesuty  of  the  case, 
and  to  prevent  the  inconveniences  which  would  arise,  if  no  redress  oould  be 
had  for  the  wrongful  appropriation  or  detention  of  chattels  personal,  auleae 
by  a  suit  in  the  name  of  the  absolute  owner.    For  as  the  various  events  of 
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life  and  boaineu,  frequently  pUce  this  species  of  property  in  tlie  hands  of 
persons,  who  have  a  bare  poBBeasion  without  title,  their  poBsession  must  be 
protected,  in  order  to  prevent  it  from  becoming  b  prey  to  violence,  and 
bait  for  fraud.  N^o  one,  therefore,  nho  takes  or  withholds  chattels  persona] 
wrongfully  from  another,  can  set  up  a  defect  in  the  title  of  the  injured  partj 
as  a  bar  to  his  remedy.  To  hold  the  law  otherwise  would  be  as  Lord  Ken- 
yon  remarked,  to  invite  all  the  world  to  scismble  for  the  possession  of  per- 
sonal property,  whenever  it  was  out  of  the  care  and  oustody  of  the  o 
and  thus  open  a  door  to  numerous  acts  of  fraud  and  violence.  All  the  forms 
of  action  are  designed  for  purposes  of  public  policy,  as  well  as  of  private 
advantage.  The  breach  of  the  peace  by  the  wrongfol  act  of  the  defendant, 
was  once  a  necessary  part  of  the  oomplsint  in  trespass,  and  although  this 
allegation  is  now  usually  omitted,  the  action  may  still  be  brought,  whenever 
the  possesaion  of  property,  although  without  title,  is  assailed  by  a  wrong- 
doer, who  his  neither  possession  nor  title,  for  even  if  the  plaintiff  were 
destitute  of  all  right,  die  public  good  would  require,  that  the  defendant 
should  not  profit  by  an  act  wrong  in  itself,  and  daagerons  to  the  oom- 
mnnityj  Barrows  v.  Stoddard,  3  Connectiont,  160,  431.  This  reason  ob- 
viously applies  to  trover,  as  well  as  trespass,  for  otherwise  no  redress  could 
be  had  in  the  numerous  instances,  in  whioh  the  injur;  consists  in  with- 
holding possesuon,  and  not  in  obtaining  it,  and  where  an  action  on  the 
ease  is  the  only  remedy.  The  finder  of  a  chattel,  who  has  obtwsed  it 
without  wrong,  and  who  is  wrongfully  deprived  of  it,  may,  tiierefine,  sustain 
trover,  when  trespass  will  not  lie,  not  so  much  for  the  purpose  of  affording 
him  redress,  as  for  that  of  inflicting  proper  punishment  on  the  defendant. 
And,  although  his  loss  is  evidently  less  than  it  woold  be,  if  he  had  a  good 
title  instead  of  a  precarious  occupany,  his  recovery  will  extend  to  the  full 
^ue  of  the  chattel  in  damages,  because  anything  short  of  this,  would  en- 
able the  defendant  to  profit  by  his  own  wrong.  Moreover  those  on  whom 
the  possession  of  chattels  personal  is  oast  by  the  law,  by  the  act  of  the 
parties,  or  the  force  of  Nronmstanees,  are  chained  with  the  duty  of  keeping 
and  protecting  that  which  ia  thus  entrusted  to  their  guardianship,  and  may 
consequently  recover  for  any  wrong  by  which  it  is  impaired  or  injured,  is 
the  capacity  of  trustees,  if  in  no  other  character. 

It  is  accordingly  well  settled,  in  most  of  the  states  of  this  country,  under 
tiie  principles  and  decisions  cited  above,  that,  although  the  action  of  trover 
is  founded  on  the  right  of  property,  Kemp  v.  Thompson,  17  Alabama,  9, 
if  this  right  exist  relatively,  it  need  not  be  absolute;  and  that,  as  it  ia 
enough  if  the  right  of  the  plaintiff  be  better  than  that  of  the  defendant, 
whatever  it  may  be,  with  regard  to  the  rest  of  the  world,  possession  will 
be  sufficient  evidence  of  right,  as  against  all  who  have  neither  right  nor 
rightful  possession.  Ingersollv.  Emmerson,  1  Carter,  76;  Orug  v.  Mil- 
ler, 12  Iredell,  876;  Carter  v.  Bennett,  i  Florida,  283;  Brown  v.  Ware, 
25  Maine,  411 ;  Rogers  v.  Arnold,  12  Wend.  80.  The  right  of  the  findur 
of  a  chattel,  to  maintain  trover  against  every  one  but  the  true  owner, 
ud  those  claiming  under  bim,  was  judicially  recognised  in  M'Leughlia 
V.  Wwte,  9  Cowen,  670;  5  Wend.  409;  Poole  v.  Symonds,  1  New 
Hampshire,  289 ;  £llery  v.  Cunningham,  1  Metoolf,  112 ;  and  Finkham 
V.  Gear,  8  Id.  485;  and  expressly  adjudged  in  Clark  v.  Molony,  S  UaN 
rington,  68,  where  it  was  decided  that  he  might  enforce  bis  right  against 
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t  second  finder,  vho  vu  eud  to  sUnd  in  the  same  position  rela^TCly 
to  him,  OS  he  did  towards  the  owner.  It  w&a  held  in  like  manner  in 
DancftD  T.  Spear,  11  Wend.  54,  that  a  prior  posscBsion  is  auffieient  evi- 
dence of  title  in  trover,  as  against  all  who  have  nothing  bettor  to  shoir 
than  a  eubeeqaent  possession,  and  that  it  cannot  be  rebutted,  bj  show- 
ing, that  it  was  acquired  under  a  sale,  which  passed  no  title,  and  left 
the  ownership  ontatanding  in  a  third  person.  Sdthkbi^nd,  J.,  in  de- 
livering the  opinion  of  the  court,  relied  on  the  previous  case  of  Daniells  v. 
Ball,  11  Wend.  68,  note,  where  it  was  decided,  that  trover  might  be  main- 
tuned  by  the  plaintiff,  for  goods  which  had  been  delivered  to  him  by  the 
agent  of  tbe  owner,  bat  without  any  authority  for  the  purpose,  against  the 
defendant  who  had  obtained  possession  of  them  unlawfully,  under  color  of 
legal  process.  It  was  held  in  like  manner  in  Thayer  v.  Hutchinson,  18 
Vermont,  507,  after  an  elaborate  examination  of  principles  and  authorities, 
that  the  lawful  possession  of  chattels,  is  sufficient  to  sustain  trover,  as 
against  any  one  who  converts  tbem  to  his  own  use  without  right,  and  con- 
sequently, by  wrong.  So  in  Blodgett  v.  Adams,  24  Vermont,  2S,  an 
officer  who  has  taken  possession  of  goods  under  an  attachment,  was  held 
to  be  entitled  to  maintain  trespass  or  trover  against  any  one,  by  whom  tbe 
right  thus  acquired  was  unlawfully  invaded.  Similar  ground  was  taken 
by  the  Supreme  Court  of  New  Hampshire  in  Poole  v.  Symonds,  1  New 
Hampshire,  289;  Pinkham  v.  Gear,  3  Id.  485;  and  Hyde  t.  Noble,  13 
Id.  494,  where  it  was  stud,  that  a  special  property  is  sufficient  to  sustain 
trover,  and  tbat  although  mere  physioEkl  possession  may  not  always  be 
enough  to  constitute  special  property,  it  will  do  so  when  coupled  with  the 
duty  to  keep  safely,  and  deliver  to  the  absolute  owner,  on  demand.  And 
it  was  consequently  decided,  that  one  who  has  received  goods  belonging  to 
another,  Arom  the  sheriff,  and  given  a  receipt  promisiDg  to  redeliver  them 
when  required,  is  entitled  to  recover  full  damages  in  trover,  for  their 


It  is,  notwithstanding,  thoroughly  well  settled,  that  the  goods  must  he 
described  in  pleading  aa  the  goods  of  the  plaintiff.  It  is  not  enough  to 
aver  that  be  is  entitled  to  their  possession,  for,  although  this  is  in  many 
oases  sufficient  as  evidence,  both  in  trover  and  replevin,  yet  it  is  not  so 
always,  and  cannot  he  pleaded  without  contravening  the  rule,  which  re- 
quires that  condu^ons  of  foots  shall  be  set  forth  positively,  and  not  left 
to  inference  from  other  allegations,  Pattison  v.  Adams,  7  Hill,  126 ;  Bond 
V.  Mitchell,  3  Barbour,  8.  0.  304.  But  proof  of  a  special  and  limited 
possession  will  sustain  a  genera!  averment  of  property,  Newnham  v.  Steven- 
son, 10  C.  B.  713,  not  only  when  the  suit  is  founded  on  a  private  wrong, 
but  in  an  indictment  where  a  higher  degree  of  certainty  is  requisite  than 
in  civil  proceedings  ;  The  State  v.  Ayer,  3  Foster,  301,  319.  A  bailee  of 
goods,  said  G-lLOnaisr,  C.  J.,  in  this  case,  "  has  a  special  property  in  them, 
and  may  maintain  trover  for  them  ;  Poole  v.  Symonds,  1  New  Hamp.  289. 
Goods  stolen  IVom  a  washerwoman,  who  takes  in  the  linen  of  other  persons 
to  wash,  may  be  laid  to  be  her  property,  for  such  persons  have  a  possessory 
property ;  Packer's  case,  2  East.  P.  G.  663.  So  the  property  in  sheep 
taken  in  to  a^st,  may  be  laid  to  be  in  tbe  agister;  Woodward's  case,  2 
East  P.  0. 658.  The  property  in  a  carriage  in  the  ooacb-honse  of  a  coach- 
master,  who  is  responsible  for  it,  may  be  laid  in  the  ooach-mostcr.   Taylor's 
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cue,  1  Lewh,  395.  The  propwty  in  gooda,  sent  b;  the  drirer  of  a  cofioh, 
may  be  laid  in  the  driver.  2  East.  P.  G.  653,  The  property  in  s  box 
belongiDg  to  a  benefit  Bociety  departed  in  a  pablio-honie,  the  hindlord 
bdng  entitled  to  hare  a  key  to  the  box,  may  be  laid  to  be  in  the  landlord. 
Rez  T.  Wjmer,  4  C.  &  F.  391.  It  has  been  held  in  Maine,  that  proof 
that  the  person  alleged  to  be  the  owner,  had  a  apeeial  property,  or  that  be 
held  it,  to  do  some  act  npon  it,  or  for  the  purpose  of  eonveyanoe,  or  in 
tnist  for  the  benefit  of  another,  would  be  sufficient  to  support  the  allegation 
in  the  iodiotmeat;  The  State  v.  Somerrille,  21  Maine,  14.  Upon  these 
authorities,  the  property  in  the  shoes  was  properly  laid  in  Eaton,  who  had 
a  lien  upon  them  for  his  labor,  as  a  tailor  has  upon  cloth  delivered  to  him, 
to  make  a  suit  of  clothes.  Chapman  t.  Allen,  Cro.  Car.  271 ;  Hartford  v. 
.Jones,  Lord  Baym.  393."  And  bo  far  is  the  rule  carried,  that  the  admissions 
or  declarations  of  the  possessor  of  a  chattel,  that  his  possession  is  held 
under  or  on  behalf  of  another,  and  that  the  right  of  property  is  io  him,  are 
evidenoe  in  his  favor,  not  only  as  against  the  person  who  makes  the  ad- 
mLssions,  but  against  third  persons.  The  point  was  decided  in  Bradley  v. 
Spofford,  3  Foster,  441,  where  Pablxt,  J.,  held  the  followiag  langnsge. 
"Such  declarations  of  the  persons  in  posBession,  are  not  only  competent  to 
rebnt  a  title  set  up  by,  or  under  the  {nrty  who  made  them,  but  are  affirma- 
tive evidence  of  title  in  the  party  for  whom  the  person  in  possesion  de- 
clares that  he  holds  it;  Doe  t.  Williams,  Cowper,  621;  Holloway  t. 
Bailies,  2  1.  R.  55;  Hakepeaoe  v.  Watson,  4  Taunton,  16;  Came  v. 
Niool,  1  Bingham,  N.  C.  430 ;  Doe  v.  Jones,  1  Camp.  367 ;  Doe  v.  Austin, 
9  Bingham,  256;  Willies  v.  Farley,  3  C.  &  P.  395;  Peaceable  v.  Watson, 
4  Taunton,  16;  Doe  v.  Arkwright,  5  C.  &  P.  575."  The  better  opiuion 
would,  therefore,  seem  to  be,  that  a  rightful  poasesaion  proves  and  con- 
stitutes a  sufficient  right  of  property,  to  sustain  trover  or  replevin  against 
every  one  who  takes  or  withholds  chattels  personal,  without  having' either 
the  right  of  property,  or  the  right  of  possession.  BoUe'a  Abridg.  title 
Beplevin,  A.  C.  Nor  will  evidence  that  the  absolute  right  of  property, 
ia  in  a  third  person,  he  sufficient  in  replevin,  any  more  than  in  trover,  to 
rebut  a  right  founded  in  a  rightful  possession.  The  contest  id  both  actions 
is  between  the  plaintiff  and  the  defendant,  and  the  rights  of  third  persons 
are  immaterial,  unless  they  operate  directly  or  indirectly  on  those  of  the 
parties.  Nicolls  v.  Bastard,  2  Cr.  M.  &  B.  659.  The  plaintiff  mnst 
undoubtedly  show  a  primS,  facie  right  to  poasessioa,  bnt  if  ho  show  this 
IS  against  the  defendant,  he  need  not  do  so,  as  against  all  the  world. 
"The  cases  of  Demick  y.  Chapman,  11  Johnson,  132;  and  Cook  v. 
Howard,  13  Id.  276,  said  Ifxi,BON,  C.  J.,  in  Bogers  v.  Arnold,  expressly 
decide  that  as  in  the  action  of  trespass,  the  possession  of  a  chattel,  is  primd 
/ode  evidence  of  right,  so  a  mere  stranger  cannot  deprive  the  party  of  that 
possession,  without  showing  some  authority,  or  right,  &om  the  true  owner, 
to  justify  the  taking.  This  sound  and  incontrovertible  principle  has  been 
extended  to  trover,  and  we  think  it  applies  to  replevin."  And  he  went  oa 
to  hold,  that  the  existence  of  an  outstanding  title  in  a  third  person  is  im- 
material, in  replevin,  unless,  in  so  far  as  it  negatives  the  right  of  the 
plaintiff,  as  between  himself  and  the  defendant,  and  would  oonatitnte  a  bw 
in  trover  or  trespass  de  honit  a^xnrtatii.  It  is  true  that  a  plea  of  pro- 
perty in  a  third  person,  is  frequently  put  in  contradistinction  to  a  plea  of 
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property  in  the  defendant,  &nd  th&t  either  plea  nlll  be  a  good  answer  to 
the  action.  Qoincy  v.  Htdl,  1  Pick.  357.  But  in  tmth,  boUi  these  modea 
of  pleading  are  snbstanttall])'  the  eama.  The  gist  of  both  is  a  traverse  of  the 
property  of  the  plaintiff,  without  whioh  the  affirmative  allegation  of  pro- 
perty, whether  in  the  defendant  or  a  stranger,  would  be  immaterial.  This 
allegatnon  ia  mere  matter  of  inducement,  and  a  replication  traveraing  it, 
and  tendering  iaaae  demnrrable.  Frosser  t.  Woodward,  21  Wend.  208  ; 
Bobinson  v.  Oalloway,  4  I^ke,  94;  Anderson  v.  Talcott,  1  Gilman,  365; 
G«ntr7  t.  Bor^,  6  Blackford,  261.  The  pluntiff  must  reply,  reaffirming 
his  property,  and  oonolnding  to  the  country.  Chambers  v.  Hnnt,  3  Har- 
rison, 839 ;  Fringle  t.  Phillips,  1  Sand.  Sap.  Ct.  202.  And  if  the  jnry 
summoned  to  try  snch  an  iesue,  merely  find  that  the  property  is  not  in  the 
defendant,  or  that  it  ia  in  a  stranger,  without  finding  whether  it  is  or  is  not 
in  the  plaintiff,  the  verdict  will  be  immaterial,  and  a  judgment  on  it,  er- 
roneous. Bemna  v.  Beekman,  8  Wend.  667.  Tho  true  character,  there- 
fore, of  the  pleas  in  replevin,  which  are  commonly  d^cribed  aa  pleas  of 
property,  in  the  defendant  or  in  a  stranger,  is,  that  of  a  broad  traverse  of 
the  property  of  the  pluntiff,  as  averred  in  the  declaration.  And  any  right 
of  property,  either  general  or  special,  and  whether  of  unlimited  duration, 
or  merely  for  the  time  being,  will,  consequently,  support  this  averment, 
and  anstain  the  issue  on  the  part  of  the  plaintiff.  Rogers  v.  Arnold. 
£ven,  therefore,  when  issue  is  joined  on  a  plea  of  property  in  a  third  per- 
son, proof  of  property  in  him,  will  be  insufficient,  unless  it  disproves  the 
right  of  the  pliuntiff  to  possession,  as  between  himself  and  the  defendant. 
Such  is  undonbtedly  the  law  in  trover;  Duncan  v.  Spear,  11  Wend.  54; 
Lowremore  v.  Berry,  19  Alabama,  136;  and  anch,  notwitha landing  the 
remarks  of  CowKf,  J.,  in  Prosser  v.  Woodward,  21  Wend.  210,  wonld 
seem  to  be  the  law  in  replevin.  And  the  general  principle,  that  although 
mare  poseeaston  may  not  he  enough  to  support  replevin,  it  may  he  main- 
tained, when  there  ia  a  right  of  possession,  however  temporary,  has  been 
frequently  applied  by  the  courts  of  this  country.  Chambers  v.  Hunt,  8 
Harrison,  339  j  Mead  t.  Kilday,  2  Watts,  110 ;  Smith  v.  Williamson,  1 
Harris  &  Johnson,  147 ;  Gnllnm  v.  Bevans,  6  Id.  469 ;  Miller  v.  Adsit, 
16  Wend.  835;  Buokly  v.  Handy,  2  Miles,  455;  Prater  v.  Frasier,  fl 
English,  249. 

In  order,  however,  that  possession  should  confer  the  right  to  bring  trover 
or  replevini  it  most  be  rightfal  in  itself,  and  for  the  time  being,  however, 
snbjeot  to  be  defeated  by  the  acts  of  the  person  who  ia  the  true  or  absolute 
owner.  Thus  a  sherifTa  officer  who  takes  the  property  of  one  man  under  a 
writ  agunat  another,  cannot  recover  in  either  of  these  forms  of  actions, 
even  against  a  wrong^doer;  Kemp  v.  Thompson,  17  Alabama,  9.  Courts 
will  not  snatain  an  action  by  one  tort-feasor  against  another,  nor  give 
damages  for  an  injury  done  to  a  bare  possession,  held  contrary  to  right,  or 
acquired  by  a  fraud;  Hartman  v.  Wilcocks,  9  Bing.  382.  Hence,  in 
order  to  confer  any  right  upon  a  finder,  he  must  have  taken  possession 
of  the  property  in  good  fatth,  and  with  the  intention  to  restore  it  to  the 
owner  as  soon  as  he  can  be  discovered,  and  the  necessary  steps  taken  for 
that  purpose ;  for  as  the  appropriation  of  a  chattel,  under  the  pretext 
of  a  finding,  with  a  fraudulent  design  to  convert  it  to  the  use  of  the  person 
by  whom  it  is  found,  is  a  tort  for  which  damages  may  be  recovered  by  the 
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owner;  MenyT.  Green,  7  M.  &  W.  628;  and  may  even,  ander  some 
eimunatancee,  amoant  to  a  felony ;  Hanson  t.  The  State,  22  Conn.  153 ; 
The  People  v.  Anderson,  14  Johnson,  294;  it  can  hardly  be  made  the 
foundation  of  an  action  against  a  third  person.  Nor  is  it  enongh  that 
the  possession  is  rightftil,  unless  it  be  held  by  Tirtue  of  some  right, 
Tested  however  temporarily,  in  the  person  who  holds  it,  and  not  merely 
on  behalf  of  another.  A  Herrsnt  cannot,  therefore,  maintain  trover 
or  replevin,  for  gooda  commiited  to  his  custody,  by  his  master;  for  his 
poeseedon,  is  exelosively  that  of  his  master  and  not  his  own.  Harris  t. 
Smith,  3  S.  £  R.  20.  Thas  in  Hampton  v.  Brown,  13  Iredell,  18,  b 
sheriff's  deputy  was  held  to  be  a  mere  servant  of  the  sheriff,  and  therefore 
incapable  of  maintaining  trover  or  trespass,  for  goods  which  he  had  seised 
nnder  an  execution.  And  this  will  be  trne,  so  long  as  the  master  retains 
Ae  entire  dominion  over  the  chattel,  and  the  right  to  recover  the  possession 
wbesever  he  may  think  proper,  although  ha  has  entered  into  an  executory 
oontraot,  which  may  end  in  transferring  the  right  of  property  to  the  ser- 
vant. The  Lehigh  Co.  v.  Field,  8  W.  &  S.  S32 ;  The  Farmer's  Bank  v. 
McKee,  2  Barr,  318 ;  Tathill  v.  Wheeler,  6  Barbour's  S.  G.  362.  It  Is, 
moreover,  well  settled,  that  in  order  to  snstun  trover,  the  right  on  which 
it  is  founded  must  oontinne  in  force  down  to  the  time  of  the  conversion. 
Thus  a  sheriff's  officer  cannot  recover  in  trover,  for  goods  which  he  has 
deposited  with  the  defendant  for  safe  keeping,  after  the  writ  under  which 
they  were  taken  has  been  sat  aside  by  the  conrt.  Walpole  v.  Smith,  4 
Blackford,  74.  And  when  the  plaintiff's  right  grows  out  of  possession 
apart  from  title,  it  will  fiul  if  the  goods  come  to  the  hands  of  the  trne 
owner,  before  their  conversion  by  the  defendant.  Sohermerhom  v.  Van 
Valkenhurgh,  11  Johnson,  829. 

It  was  held  in  Bockley  v.  Handy,  2  Miles,  455,  that  when  the  defendant 
in  replevin,  reliea  on  a  special  right  or  interest,  derived  directly  or  indi- 
rectly from  the  plaintiff,  he  most  plead  it  specially,  and  cannot  give  it  in 
evidence,  under  s  general  plea  of  property  in  himself,  and  traverse  of  the 
property  of  the  pluntiff.  This  decision  is,  in  some  measure,  sustained  by 
die  reasouing  of  the  Court  of  Exchequer,  in  Mason  v.  Farrell,  12  M.  & 
W.  674,  681.  But  it  would  seem,  notwithstanding,  that  as  the  question 
in  replevin,  ia  not  as  to  the  absolute  ownership  of  the  pluntiff,  hut  as  to 
his  right  relatively  to  the  defendant,  any  evidence  must  be  admissible, 
which  shows  either  a  general  or  special  property  in  the  latter,  superior  to 
that  of  the  plaintiff  as  it  regards  the  immediate  possesu on,  which  is  the 
purpose  of  tiie  action.  The  law  was  so  held  in  Mnrray  v.  Paisley,  1  Teates, 
107;  and  this  view  is  sustained  by  the  cases  of  Owen  v.  Knight,  4  Bing. 
N.  C.  54,  and  White  v.  Tie!,  12  A.  &  E.  114,  where  a  lien  was  allowed 
to  be  given  in  evidence,  under  a  traverse  of  the  plaintiffs  possession  in 
trover,  which  put  both  property  and  possession  in  issue.  And  there  can 
be  little  doubt,  that  the  defendant  may  snstun  a  plea  of  property  in  himself, 
by  proving  that  he  holds  the  property  under  a  lease  for  a  term  certain 
from  the  [^aintiff.  Wheeler  v.  Trun,  8  Pick.  255 ;  Collins  v.  Evans,  15 
id.  63. 

There  are,  however,  several  decisions  in  this  country,  which  deny  the 
right  to  muntun  trover  or  replerin,  on  the  mere  gronnd  of  possession  apart 
from  property.    Thus  in  Lnddon  t.  LeaviU,  9  Mass.  104,  it  was  held  that 
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there  miiBt  be  uther  a  general  or  special  property  to  anpport  trover,  md 
that  it  cannot  be  bronght  by  a  mere  bailee,  who  baa  no  inteiest  in  the 
goods,  and  has  simply  received  them  to  keep  aafely.  Similar  decisona 
were  made  in  Barker  v.  Miller,  6  Johnson,  195;  Edson  v.  Weston,  7 
Oowen,  280 ;  Phillips  v.  Ball,  8  Wend.  613 ;  and  Dillenback  v.  Jerome, 
7  Cowen,  294.  A  good  titie  in  the  plaintiff,  or  in  those  nnder  whom  ha 
holds,  was  also  treated  as  necessary  to  maintain  trover  in  Laspeyi«  v. 
M'Farland,  2  Taylor,  187 ;  Sylvester  v.  Girard,  4  Bawle,  185,  and  Ombb 
V.  Q-nilford,  4  Watts,  223  ;  and  the  existence  of  an  outstandiog  title  in  a 
third  person,  held  to  be  a  good  defence  to  the  action.  In  Harrison  v. 
Mclntosb,  I  Johnson,  880,  and  Waterman  v.  Robinson,  3  Mass.  304,  the 
same  gronnd  was  taken  with  regard  to  replevin,  which  was  said  to  reqoire 
proof  of  property  in  the  ordinary  sense  of  the  word,  as  distingniahed  from 
a  mere  right  to  present  possessicn.  The  law  was  held  the  same  way  in 
Whitwell  T.  WetU,  24  Pick.  80,  where  it  was  decided  that  replevin  cannot 
be  founded  merely  on  possession,  or  be  sostuaed  by  a  bailee,  without  other 
right  than  that  given  by  the  bailment.  And  in  Butts  t.  Gollina,  13  Wend. 
130,  Chancellor  Walworth  said,  that  the  poeaeaaion  of  property  ia  not  anffi- 
cient  to  enstain  trover  or  replevin,  even  when  coupled  with  an  obligation 
for  its  aafe  keeping  and  re-delivery,  althongh  amply  snfficient  to  anlhoriw 
a  recovery  against  a  wrong-doer  in  trespass.  It  has  been  shown  above, 
that  this  distinction  necessarily  involves  the  conolnsion,  that  the  posaesnon 
of  ohattels  should  be  protected  agunst  direct  and  immediate  injuries,  but 
not  against  those  which  are  inflicted  indirectly,  and  that  it  may  be  fraudu- 
lently withheld  with  impunity,  where  it  conld  not  have  been  rightfollj 
taken.  The  Chancellor  subaequently  adhered  to  this  view,  on  the  hearing 
of  a  writ  of  error,  to  a  decision  of  the  Supreme  Court  in  which  it  had  been 
held,  that  a  party  to  whom  goods  are  delivered  nnder  an  obligation  to  retoni 
them,  cannot  sustain  replevin,  if  he  has  parted  with  the  aetoal  posseanuk 
of  the  gooda  before  the  taking,  but  his  opinion  was  overruled,  and  the 
judgment  below  reversed  by  the  Court  of  Hrrors.  Miller  v.  Adsit,  16 
Wend.  335. 

Whatever  the  rule  may  be  in  ordinary  oases,  it  ia  certain,  that  under 
special  circnmstanoes,  the  jv*  lertii  may  be  set  up  aa  an  anawer  to  an  action 
of  trover  or  replevin.  Thus  while  a  bailee  or  agent  cannot  ordinarily  refuse 
to  give  up  property  entrusted  to  his  oare,  to  the  person  from  whom  he 
received  it,  on  the  ground  that  the  absolute  right  or  title  is  in  a  third 
person  ;  Nicholson  v.  Koowles,  5  Maddoz,  47 ;  Dixon  v.  Hammond,  2  B. 
&  Aid.  310 ;  yet  an  actual  delivery  in  good  fkith  to  the  owner,  or  a  reco- 
very by  him ;  Bates  r.  Stanton,  1  Dner,  79 ;  Shelburg  v.  Scottaford,  Tel- 
verton,  2S;  King  v.  Richards,  6  Wharton,  418 ;  Wilson  v.  Anderton,  1 
B.  ft  Ad.  450,  will  be  a  good  defence  to  a  suit  brought  by  the  bailor  j 
and  it  would  seem  equally  well  settled,  that  the  bailee  may  withhold  the 
property  from  the  bailor,  in  obedience  to  a  request  on  the  part  of  the  owner ; 
Ogle  V.  Atkinson,  5  Tannton,  769,  or  even  without  such  a  request,  if  the 
oiroumatancea  are  such,  that  it  cannot  be  surrendered  withont  manifeat 
risk  of  bis  loung  it  altogether ;  Gheeseman  v.  Ezall,  6  Exchequer,  341. 
For  although  possession  is  OTdinorily  snfficient  to  confer  a  right,  which 
those  who  chum  under  it  cannot  dispute,  yet  this  ceases  to  be  true,  when 
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it  U  uqnired  or  held  in  tnad,  of  the  panmount  rights  of  others;  Wiloock 
T.  Hudmaa,  9  Bing.  882 ;  SjWeetor  r.  Oirard,  4  lUwle,  176. 

It  is  aDiverskllj  admitted,  that  the  speoial  right  of  property,  conferred  by 
the  deliTery  of  a  ahattel  as  a  pledge,  or  its  bailment  for  hire,  is  saffimeat  to 
fnutkin  either  trover ;  Barker  t.  Dement,  9  Gill,  7 ;  IngerHoll  t.  Van 
Bohelin,  9  Cowen,  680;  or  replevin;  Harlan  v.  Harlan,  8  Harris,  507; 
Base  T.  Pieroe,  16  Barboar,  595 ;  not  only  against  strangers,  bat  against  the 
gennal  owner  of  the  chattel;  Hioook  v.  Bock,  23  Yarmont,  149  ;  Hayee 
T.  Riddle,  1  Sandford  S.  0.  248 ;  Bowen  v.  Coker,  2  Richardson,  13. 
Thns  am  auctioneer  to  whcnn  goods  have  been  sent  for  sale ;  Tyler  v.  Free- 
man, 3  Cnahing,  31 ;  a  eommon  carrier  to  whom  they  have  been  delivered 
for  transportation,  or  a  warehoosemau  by  whom  they  have  been  received  for 
safe  keeping,  may  recover  in  trover  or  replevin  against  any  one  by  whom 
they  are  WTongfnlly  taken  or  converted ;  Harker  v.  Dement.  And  aa  the 
rule  is  the  same  when  the  baDtneot  is  naked,  as  when  it  is  clothed  with  a 
conaideralaon ;  Little  v.  Fassitt,  84  Maine,  345;  a  traveller  may  maintain 
teover  against  a  steamboat  company,  for  a  carpet-bag  which  haa  been  en- 
tmsted  to  hie  care  by  a  friend ;  Moran  v.  The  Portland  Steamboat,  35 
Maine,  35 :  the  obligation  imposed  by  the  trust,  being  snScient  to  entitle 
bim  to  damages  against  those  who  interfere  with  its  falfilment  In  these 
easea  moreover,  no  change  need  be  made  in  the  ordinary  form  of  deolaring^ 
and  a  general  allegation  that  the  goods  belong  to  the  pluntiff,  may  be  sus- 
tained by  proof  of  a  general  or  qnalified  right  of  possession ;  Croft  t.  Wil- 
son, 4  B.  &  Aid.  590.  Nor  is  the  right  thus  conferred  by  a  a  special  pro- 
peny  in  chattels  personal,  inconsistent  with  a  co-existing  right  of  action  for 
the  same  cause  in  the  general  owner ;  Moi^n  v.  Ide,  8  Cashing,  420; 
both  being  entitled  to  sac,  althoagh  a  recovery  by  either,  will  be  a  bar  to  a 
BQbsequeat  action  by  the  other;  Ely  v.  £hle,  3  Comstock,  506;  Root  t. 
Chaodler,  10  Wend.  810 ;  Spence  v.  Alitcbell,  9  Alabama,  744  ;  Hart  v. 
Hyde,  5  id.  330 ;  Thorp  v.  Barling,  II  Johnson,  285 ;  Drakev.  Redding- 
ton,  9  New  Hampshire,  243  ;  Tucker  v.  Gordon,  9  Vermont,  330j  Dow- 
ner v.  Rowell,  22  Vermont,  347 ;  Niools  v.  Bastard,  2  Cr.  M.  &  R.  659 ; 
Bryant  r.  Clifibrd,  13  Hetcalf,  138.  Whether,  therefore,  the  action  he 
bronghl  by  the  general  or  special  owner,  the  recovery  will  be  for  the  whole 
nine  of  the  chattel,  and  will  be  final ;  Smith  v.  James,  7  Cowen,  329 ; 
Harker  v.  Dement,  9  Gill,  7 ;  beoanse  the  law  will  not  allow  any  one  to  be 
▼exed  twice  for  the  same  caose,  and  regards  the  damages  fonod  by  the 
jury,  as  standing  in  the  place  of  the  thing,  for  the  conversion  or  asportation 
cJ  which  they  are  given;  White  v.  Webb,  15  Conn.  805;  3  American  Law 
Hagasine,  60.  Thns  it  was  hehl  in  the  principal  ease,  that  the  finder  was 
entitled  to  reoover  the  whole  valne  of  the  jewel,  which  necessarily  implied 
that  the  defendant  was  discharged  (torn  all  further  liability  to  the  owner, 
and  might  thenceforth  treat  what  he  had  been  compelled  to  pay  for,  as  his 
own  property.  The  effect  of  this  rule  may  sometimes  be  to  vest  the  title 
to  ohattels  in  a  wrong  doer,  without  the  knowledge  or  consent  of  the 
owner,  but  the  hardship  is  mitigated,  if  not  removed,  by  making  the  plain- 
tiff aooonntahle  for  the  amount  of  the  verdict,  to  all  who  an  interested  in 
the  property  for  which  it  was  rendered;  White  v.  Webb.  It  must  how- 
ever, be  remembered,  that  whatever  may  be  the  rale  in  suits  brought  bj  ' 
the  general  or  apodal  owners  of  chattel^  against  strangers,  their  loooveiy 
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will  ^  limited  in  oontroTenieH  between  themselreB,  to  tbe  sctaal  Iom  re- 
BnlUng  from  the  conversion,  whiob  can  only  be  ucertained  by  a  proper  ad' 
JQBtmeDt  and  oamputation,  of  the  respective  intereata  of  the  pl&intiff  knd 
defead&nt.  Henoe  the  damiges  given  to  a  bailee  in  a  auit  against  the 
bailor,  or  those  oluming  nnder  him,  will  not  ordinarilj  extend  -beyond 
the  injury  snstiuned  by  losing  the  custody  and  use  of  the  ehstt«I,  and  of 
the  legal  and  other  advantages  necessarily  incident  to  its  possession;  Hw- 
ker  V.  Dement,  9  Gill,  7 ;  Hayes  v.  Riddle,  1  Sandford,  248 ;  Frost  v. 
Willard,  9  fiarbonr,  440;  Hickock  v.  Bnck,  22  Vermont,  149;  Davidson 
T.  Gnnslly,  1  Manning,  388 ;  while  the  right  of  lien  or  other  apecial  in- 
terest of  the  holder  of  a  ohattel,  may  be  computed  and  deducted  firom  a 
verdict  rendered  against  him  at  the  suit  of  the  general  owner ;  Fowler  v. 
aUman,  13  Metoalf,  267.  ^ 

In  order,  however,  to  muntidn  trover  or  replevin,  the  plaintiff  must 
have  had  posaession  «  the  right  of  possession,  at  the  time  of  the  wrong  on 
which  the  enit  is  founded ;  Bradley  v.  Oopley,  1  C.  B.  685 ;  Fairbank  v. 
Phelps^  22  Pick.  535 ;  and  any  interest  which  falls  short  of  this,  will  be 
insufficient,  however  absolute  and  well  founded  it  may  be  in  other  respects. 
Thns  it  was  held  in  Bush  v.  Lyon,  9  Cowen,  54,  that  when  goods  which 
had  been  pledged  to  one  man,  were  subsequently  pledged  to  another,  the 
latter  could  not  recover  for  their  wrongful  conversion  by  a  third  person, 
during  the  costinnanoe  of  the  lien  created  by  the  first  pledge;  and  tha 
oonrt  expressed  the  opinion,  that  the  law  would  have  been  the  stune,  had 
the  goods  been  sold  to  the  plaintiff,  instead  of  being  pledged,  because  he 
would  have  taken  a  mere  right  of  property,  without  either  poaseaaion  or  a 
right  to  possession.  And  it  was  said  by  Tilghman,  0.  J.,  in  Mathers  v. 
Trinity  Church,  3  S.  ft  R.  612,  that  although  a  oonstmotive  poeaeaion, 
or  a  mere  right  t«  possession,  may  be  sufficient  when  the  property  is  gene- 
ral, yet  that  when  it  is  special,  the  possession  must  be  actual.  But  an  op- 
posite dictum,  by  0.  J.  Etrk,  in  Fowler  v.  Down,  1  Bos.  &  Pnl.  45,  tbit 
actual  possession  is  notmeoessary  if  there  be  a  right  to  poasesaon,  andtfaat 
a  factor  may  sue  in  trover  for  the  goods  consigned  to  him  by  his  principal, 
before  he  receives  them,  would  seem  to  present  the  tme  rule  of  law. 

Although  the  existence  of  a  special  property  in  a  ohattel,  is  not  iuconsiflt- 
ent  with  the  right  of  the  general  owner  to  maintain  trover  or  replevin,  yet 
this  is  because  both  these  forms  of  property  may  exist  in  the  same  chattel, 
in  different  persons,  at  the  same  time,  and  because  the  posaession  of  tfaa 
special  owner,  is  in  legal  effect  and  oonstmotion,  the  possesnon  of  the 
general  owner.  Nioolls  v.  Bastard,  2  0.  M.  &  R.  459.  Thus,  where 
property  is  held  by  a  &ator,  nnder  a  right  of  lien,  or  by  an  agent,  acting 
under  a  special  or  general  anthority;  the  title  of  the  general  owner,  and 
the  qualified  title  of  the  bailee,  oo-exist  simultaneansly;  and  either  will 
support  the  averments  of  possession  and  property  in  the  declaration; 
Morgan  v.  Ide,  8  Gushing,  420.  Whenever,  therefore,  the  possession  of  the 
special  owner,  is  inconsistent  with  or  adverse  to  the  right  of  posseesioa 
of  the  general  owner,  the  latter  cannot  maintain  either  trover  or  refdevin. 
Henoe  a  stipulation  in  a  mortgage,  that  the  mortgagor  shall  retain  tbs 
use  and  custody  of  the  mortgaged  property,  until  he  makes  de&nlt  b  the 
'  payment  of  the  debt,  will  debw  the  mortgagee  from  recovering  in  these 
BotioDB,  by  showing  tlMt  bit  interest,  is  not  direct  and  immediate.    Peine 
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V.  Sterens,  80  Maine,  184 ;  Bradley  v.  Copley,  1  C.  B.  686.  This  is  em- 
phaticallj  true,  when  the  owner  makes  a  grant  in  the  nature  of  a  lease  or 
hiring  for  a  definite  period ;  for  as  the  grantee  takes  the  absolnte  property 
in  the  chattel  granted,  for  that  period,  the  grantor  retoinH  a  mere  rever- 
sionarj  intereet,  and  his  present  property  is  enUrely  divested.  It  is 
accordingly  well  settled,  that  where  a  chattel  has  been  leased,  and  the 
interest  of  the  lessor  reduced  to  a  reversion,  be  cannot  maiotaia  trover  for 
its  conversion  by  a  third  person  ;  Nations  v.  Hawkins,  11  Alabama,  8&9j 
Vincent  v.  Cornell,  18  l^ck.  296 ;  Fairbank  v.  Phipps,  22  id.  536. 

And  as  trespass  most  be  founded  both  on  property  and  possession,  the 
same  reasoning  applies  still  more  atrongly  against  the  right  to  bring  tres- 
pass. Fitler  v.  Shotwell,  7  W.  &  S.  14j  Moggridgev.  Eveleth,  9  Metcalf, 
233;  LnntT.  Brown,  1  Sbepley,  236;  Lewis  v.  Carson,  S  Harris,  31  j 
Corfield'v.  Oarroll,  4  W.  C.  C.  R.  371.  Nor  will  sncfa  a  reversionary  in- 
terest jostify  a  recnnrse  to  replevin,  which,  although  founded  in  property, 
can  only  be  employed  where  there  is  an  immediate  right  to  possession. 
Wbeeler  t.  Train,  8  Pick.  268 ;  Collins  v.  Evans,  16  Id.  68 ;  Britt  t.  Ay- 
lett,  6  English,  475.  The  only  remedy,  therefore,  open  to  the  owner 
daring  the  oontinnanoe  of  the  lease,  is  an  action  on  the  case,  setting  forth 
the  nature  of  his  interest,  and  claiming  damages  aocordingly.  Ayer  v. 
Bortlett,  9  Pick.  156.  Bat  if  the  lessee  undertake  to  transfer  the  title  to 
the  chattel,  by  an  absolute  transfer  or  sale,  he  will  forfeit  bis  interest  under 
the  lease,  and  the  owner  will  be  entitled  to  bring  trover  or  replevin  imme- 
diately against  the  pnrohaser.  Sanborn  v.  Colmer,  5  New  Hampshire,  14 ; 
Cooper  V.  Willomatt,  1  C.  B.  172;  Grant  v.  King,  14  Vermont,  367. 
The  effect  will  be  the  same,  if  the  chattel  be  destroyed  by  the  bailee,  or  any 
Other  act  done  by  him  which  Determines  his  right  under  the  bailment. 
Bryant  v.  Wardell,  2  Exchequer,  479 ;  Ripley  v.  Dolbier,  6  Shepley,  882. 
"Where,  however,  the  lease  of  a  chattel,  is  coupled  with  an  executory 
kgreemeTit  for  an  absolute  transfer  of  the  title  on  the  Ailfilment  of  oertuu 
Stipnlations,  it  will  take  effect  as  a  conditional  sole,  and  the  lessee  may 
assign  the  possesraoo  of  the  chattel,  and  his  interest  under  the  contract,  to 
>  third  person,  without  rendering  either  himself  or  the  assignee  liable  in 
trover ;  Vincent  v.  Cornell.  And  no  sale  or  conversion  of  the  chattel, 
however  entire  or  wrongful,  can  ennre  as  a  forfeiture  of  the  lease,  or 
authorise  the  lessor  to  bring  replevin  or  trover,  unless  it  be  the'  act  of  the 
leasee  himself  or  with  his  assent.  And  in  some  of  the  cases,  the  lessor  has 
been  refused  a  recovery  in  trover,  notwithstanding  an  absolute  sale  or  con- 
Tersion  of  the  chattel  by  the  lessee,  and  compelled  to  seek  redress  in  a 
•peciat  declaration  in  case  ;  Andrews  v.  Shaw,  4  Pevcreux,  70;  Davis  v. 
Mobly,  4  Deverenx  &  Battle,  328.  It  would  seem,  however,  that  the  owner 
of  a  chattel  will  not  be  debarred  from  a  recovery  in  trover  or  replevin,  by 
hiring  it  at  a  fixed  rate  of  compensation,  if  he  reserve  the  ri^t  to  resume 
possesflion  of  it  when  be  thinks  fit,  instead  of  departing  with  his  whole 
interest  for  the  time  being.  Drake  v.  Reddington,  9  New  Hampshire,  248. 
Batebelder  v.  Warren,  19  Vermont,  171.  Nor  will  the  existence  of  a 
lease  of  the  realty,  defeat  the  right  of  the  loKSor  to  bring  trover  for  fixtures 
severed  by  the  tenant,  because  the  mere  severance  takes  them  out  of  the 
operation'of  the  lease,  and  entitles  the  lessor  to  take  possession  of  them 
immediately.    Ferian  v.  Thompson,  2  Dowltng  &,  Byland,  1;  5  B.  &  Aid. 
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S26.  Bnt  it  WM  held  in  Bradley  v.  Copley,  I  C.  B.  685,  that  &  proriso 
in  a.  mortgage  of  chattels,  that  the  mortgagor  should  retain  poBaessioD  of 
the  property  until  default,  deprived  the  mortgagee  of  the  right  of  present 
poaseHBion,  &nd  oonaequently  of  the  power  to  maiutaia  trover  for  its  con- 
version by  a.  third  person ;  and  the  same  point  was  decided  in  Skiff  v. 
Solace,  23  Vermont,  279. 

It  follows  from  what  has  been  said,  that  although  a  right  of  possession 
SB  against  the  defendant,  may  be  sufficient  to  enable  the  plaindff  to  sustain 
replevin,  and  to  entitle  him  to  a  verdict  on  a  traverse  of  the  averment  of 
property  in  the  declaration,  yet,  that  when  he  has  neither  a  right  of  pro- 
perty nor  a  right  of  possession,  at  the  time  of  bringing  the  action,  the 
verdict  must  be  against  him.  The  osoal  jadgment  on  snoh  a  verdiot,  is 
for  a  return  in  addition  to  costs  and  damages,  even  when  the  defendant 
has  pleaded  property  in  a  stranger,  and  shown  no  right  or  interest  in 
himself.  For  as  the  plaintiff  cannot  be  allowed  to  retain  goods,  which  ha 
has  gained  by  the  improper  use  of  legal  process,  the  law  restores  them  to 
^e  custody  of  the  party  from  whom  they  were  taken,  without  prejudice  to 
the  claims  of  third  persons.  But  where  it  is  apparent,  under  these  drcunt- 
stances,  that  an  order  for  a  return  would  defeat  tjie  purposes  of  jnslioe,  it 
will  not  be  made,  and  the  judgment  will  be  entered  simply  for  damages. 
Thus,  when  the  averment  of  property  in  the  declaration,  is  disproved  by 
showing  a  lease  or  bailment  for  a  term  certain,  to  the  defendant  or  a  third 
person,  which  expires  before  judgment,  leaving  a  present  and  vested  right 
of  property  In  the  plaintiff,  the  court  may  refuse  to  compel  a  return  which 
would  be  useless,  and  confine  the  defendant  to  the  oompenBation  awarded 
by  the  jury,  for  the  unlawful  taking  and  detention  of  the  property  under 
the  replevin.  Wheeler  v.  Train,  4  Picht  168.  The  same  principle  will 
apply  in  every  case,  where  the  right  relied  on  as  disproving  that  of  the 
pluntiff,  is  temporary  in  its  nature,  and  expires  before  judgment,  as  when 
it  consists  in  an  attachment  subsisting  at  the  time  of  action  brought,  and 
dissolved  afterwards;  Simpson  v.  McFarland,  13  Pick.  433.  The  court 
may  also  refuse  a  return,  when  it  has  been  rendered  impossible  by  the  act 
of  the  law,  without  the  default  of  the  plaintiff,  as  when  the  property  has 
been  sold  under  the  operation  of  an  attachment  antecedent  to  the  action, 
in  which  case  theplaludff  will  be  discharged  on  payment  of  the  costs  and 
damages,  and  the  defendant  remitted  to  the  fund  arising  from  the  sale. 
But  a  succeasAil  traverse  of  the  property  of  the  plaintiff,  gives  the  defendant 
&primd/acie  right  to  a  return  which  cannot  be  denied,  unless  injustice 
would  arise  ^m  enforcing  it  It  ia  not  enough,  therefore,  that  the  right 
of  property  set  np  in  bar  of  the  plaintiff,  has  expired,  it  must  also  be 
shown  that  he  has  a  present  and  vested  right,  of  which  he  ooold  not 
avail  himself  at  the  trial.  Thus,  where  the  plaintiff  brought  replevin 
fbr  a  yoke  of  oxen  which  he  had  leased  to  a  third  person,  ia  whose  hands 
they  had  been  attached  by  the  defendant,  the  court  directed  a  nonsuit  at 
the  trial,  on  the  ground  that  the  plaintiff  had  no  present  right  to  the  oxen, 
by  his  own  showing,  at  the  time  when  the  replevin  issued ;  and  afterwardia 
gave  judgment  for  a  return,  although  the  lease  had  expired,  because  it  was 
not  Buf&oiently  plain  on  the  evidence,  that  the  general  right  of  property 
was  in  him.    Collins  v.  Evans,  15  Pick.  53. 

£ither  farover  or  replevin,  may  be  malntuned  for  things  which  have 
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formed  part  of  the  realty,  if  they  are  carried  away^  or  converted  to  the 
defbndant'a  use,  after  severance  from  the  freehold;  Moody  t.  Whitneyi 
34  Maine,  636.  But  the  pliuntiff  must  have  actoal  or  constractive  poeses- 
■ion  of  the  land;  and  he  cannot  recover,  if  the  aeries  of  acta,  in  which  the 
severance  and  conversion  have  occnrred,  have  been  enfficieot  to  create  an 
adverse  poesesdon  in  the  defendant,  although  during  a  period  short  of 
twenty-one  years.  To  hold  the  law  otherwise,  would  be  to  bring  the  title 
to  land  in  dispute  in  a  transitory  aclJon,  when  the  plaintiff  has  not  pre- 
viously adopted  proper  means  for  reducing  his  title  to  possession ;  for  if  the 
general  right  to  land,  unaccompanied  by  possession,  were  to  be  held  aa 
giving,  first  a  general  property  in  whatever  might  be  severed  from  the 
freehold,  and  then  a  consequent  constroctive  possession,  the  only  question 
in  an  action  of  trover  or  replevin,  brought  against  an  actual  possessor, 
would  be  as  to  the  party,  in  whom  the  title  to  the  realty  lay.  If,  however, 
the  land  be  not  in  the  possession  of  the  defendant,  but  unoccupied,  then 
evidence  of  title  may  be  received  on  the  part  of  the  plaintiff;  for  in  that 
ease,  the  title  draws  to  it  a  constructive  possession.  On  the  whole,  it 
would  aeem,  that  the  right  to  maintain  these  actions,  for  things  severed 
from  the  freehold,  must  reside  in  the  party  who  has  the  possession  of  land, 
whether  actual  or  conetractive,  with  this  exception,  that  where  there  is  an 
actual  adverse  possession  in  the  defendaat,  a  constructive  possession  cannot 
exist  in  the  pluntiff,  and,  consequently,  the  latter  will  not  be  entitled  to 
recover. 

It  is  well  settled,  therefore,  that  although  trover  or  replevin  will  not  lis 
for  ebattels  severed  from  land  in  the  adverse  possession  of  the  defendant  or 
a  third  person ;  Mather  v.  Trinity  Church,  3  8.  &  R.  509 ;  Barker  v. 
Howell,  6  id.  476 ;  Brown  v.  Caldwell,  10  id.  114,  yet  that  either  of  those 
ferms  of  actions  or  trespass,  may  be  brought  after  entry  by  the  plaintifT,  or 
a  judgment  in  ejectment  in  his  favour,  which  revests  the  possession  by 
relation  from  the  period  at  which  the  right  first  accrued,  and  entitles  him 
to  recover,  for  all  injuries  to  the  freehold  while  he  was  out  of  possession. 
Coke  Ut.  257 ;  Elliott  v.  Powell,  10  Watts,  454 ;  Heath  v.  Ross,  12 
Johnson,  140;  Moers  v.  White,  8  Wend.  104;  Morgan  v.  Variek,  8  id. 
597  ;  Baker  v.  Rich,  8  Denio,  70 ;  Davis  v.  Eosley,  13  Illinois,  192. 
Thus  a  purchaser  of  land  at  a  sheriffs'  sale,  may  maintain  replevin  for  fis- 
tnres,  which  have  been  severed  from  the  freehold  by  the  judgment  debtor 
after  the  sale ;  Harlan  v.  Harlan,  3  Harris,  507 ;  while  trover  may  be 
brought  by  a  vendor,  for  dmber  cut  by  the  vendee  before  the  execution  of 
the  deed  or  payment  of  the  purchase  money,  and  contrary  to  the  terms  of 
the  contract,  Pierrepont  v.  Barnard,  6  Barbour,  364 ;  Moers  v.  Waite,  8 
Wend.  104.  And  althongh  a  reversioner  cannot  bring  trespass  ^are 
dautum /r«gil,  for  the  severance  of  trees-  or  other  fixtures,  from  the  land, 
while  in  the  possession  of  a  tenant,  he  may  maintain  either  trespass  de 
bonii  anporlatig  or  trover,  for  the  things  themselves  after  they  are  severed, 
bi.-cauee  both  the  right  of  possession  and  the  right  of  property  vest  in  him 
immediately  upon  the  severance.  Higgin  v.  Mortimer,  6  Cor.  &  P.  616  ; 
Farrant  v.  Thompson,  2  Dow.  &  Ry.  1  ;  Seals  v.  Cummings,  8  Humphreys, 
442;  Schermerhom  v.  Bnell,  4  Denio,  442.  The  distinction,  in  thia 
respect,  between  trespass  de  b/mt*  ai^)or(ali$,  and  Irespaas  quart  clauxum 
frfyit,  seeme  to  have  been  overlooked  in  Baker  v.  Rioh,  where  it  was  held. 
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th&t  a  vendee  may  mainttun  trover,  for  trees  cnt  down  aad  sold  by  the 
vendor  before  tbe  delirer;  of  possesaioo,  but  not  trespUB  de  bonii  arpor- 
latii  or  replevin. 

Neither  trover  nor  replevin  can  be  supported  for  a  chose  in  action,  such, 
for  instance,  as  a  share  of  stock;  SetTall  v.  The  lAucaster  Bank,  17  S.  k 
R.  285  ;  although  they  may  be  well  broaght,  for  the  paper  or  certiGcate 
under  or  by  which  the  exi^teDce  or  character  of  a  chose  in  action  is  evi* 
denccd  ;  Comparet  v.  Burr,  5  Blackford,  419  ;  Fierce  v.  Vandyke,  6  Hill, 
618 ;  Biddle  v.  Bayard,  1  Harris,  150.  And  for  a  similar  reason,  trover 
will  lie  for  a  writ,  aUhough  not  for  the  judgment  on  which  it  is  founded  ; 
Keeler  v.  Fassit,  21  Vermont,  539  ;  Brickhouse  v.  Briokhouae,  11  Iredell, 
404.  And  when  so  brought,  the  amount  of  the  recovery  will  not  be  limited 
to  the  value  of  the  paper  or  documont  in  coDtroversy,  when  considered  with 
reference  to  the  materials  or  labour  employed  in  or  upon  it,  but  will  extend 
to  that  of  the  claim  or  debt,  of  which  it  is  the  evidence.  And  althongb 
the  action  is  founded  on  tort,  anything  tending  to  reduce  the  debt  by 
proving  a  set-off,  or  a  failure  of  consideration,  will  be  admiseible  in 
evidence  ;  Romig  v.  Romig,  2  Bawle,  241.  This  doctrine  evidently  makea 
the  chattel  nominally  sued  for,  a  mere  incident,  and  that  of  which  it  is  tbe 
evidence,  the  true  object  of  the  suit.  In  Matthews  v.  Sherwell,  2  Taunton, 
440,  trover  was  brought  by  the  aaugneea  of  a  bankrupt  against  the  defend- 
But,  for  a  check  which  the  bankrupt  had  drawn  and  delivered  after  ths 
act  of  bankruptcy,  but  before  tbe  comoiisBion  bad  issued.  A  verdict  was 
given  at  the  trial  for  the  amount  of  the  check,  which  had  been  paid  to  the 
defendant  by  the  bankers  on  whom  it  was  drawn.  It  was  contended  for 
the  plaintiff  on  a  subsequent  motion  to  set  aside  the  verdict  and  enter  a 
nonsuit,  that  they  were  entitled  to  recover  the  snm  received  on  the  check, 
and  if  not,  at  least  to  nominal  damages  for  the  conversion  of  the  paper  on 
which  it  was  written.  But  the  court  held,  that  as  the  check  was  void  u 
ftgainst  the  assignees,  they  were  not  legally  prejudiced  by  its  payment,  and 
that  the  value  of  the  paper  was  too  inconsiderable  to  oonstitute  a  cause  of 
action.  And  as  an  action  of  trover  for  an  instrument  which  constitutes 
the  evidence  of  a  debt,  may  be  defeated  by  disproving  the  debt,  or  showing 
that  the  plaintiff  is  not  entitled  to  it,  eo  when  this  is  not  done  tbe  recovery 
will  extend  to  tbe  fall  amonnt  of  the  debt;  Alsager  v.  Close,  10  M.  &  W.' 
676;  Ingals  v.  Lord,  1  Cowen,  240;  Xiowremore  v.  Berry,  19  Alabama, 
130  ;  Tilden  v.  Brown,  14  Vermont,  164. 

The  general  principle  that  an  action  will  not  lie  for  an  instrument  whicli 
forms  the  written  evidence  of  a  contract,  unless  the  plaintiff  has  an 
interest  in  the  contract  as  well  as  in  the  writing,  was  carried  to  its  fnllest 
extent,inEiUianv.  Carrol,  13  Iredell,  437;  Herring  v.  Tilghman,  lb.  392, 
and  Webster  v.  Hoylman,  11  Missouri,  428,  where  it  was  held  that  an 
assignee  cannot  recover  in  trover  for  a  note  or  bond,  unless  he  ia  the 
legal  owner  of  the  debt,  although  equitably  entitled  to  its  proceeds  and  to 
the  cnslody  of  the  instrument.  But  these  cases  seem  to  have  overlooked 
what  is  now  well  settled,  that  although  courts  of  law  will  not  enforce  the  right 
conferred  by  the  equitable  assignment  of  a  debt,  by  a  suit  on  the  contract  in 
the  name  of  the  assignee,  they  will,  notwithstanding  recognise  it  as  an 
element  of  decision,  and  protect  it  from  injury  by  wrong  or  collnsioD; 
Westoby  v.  Day,  2  Ellis  &  Blackburn,  605;  2  Leading  Cases  in  Equity, 
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▼ol.  2,  part  2,  241.  The  better  opiDian  would  therefore  aeem  to  be,  that 
the  equitable  asBignment  of  a  debt,  will  give  the  assignee  a  sufficient  inter- 
est in  tba  inBtrnments  by  which  it  is  evidenced,  to  enable  him  to  maintain 
trover  againat  an;  one  by  whom  they  are  nnlawfnlly  taken  or  withheld 
frona  bia  poesesaion;  Donald  v.  ThompaoD,  13  Alabama,  440;  Lowremore 
V.  Beixy,  18  Id.  130;  Clowea  v.  Hawley,  12  Johnson,  484. 

The  finder  of  an  iostrnment  by  which  a  debt  or  other  ohose  in  action  ia 
evidenced,  does  not  ordinarily  acquire  any  interest  in  the  chose  itself,  or  in 
the  contract  in  which  it  originated ;  Biddle  t.  Bayard,  1  Barrie,  150.  It 
is  therefore  donbtful,  whether  be  can  maintain  trover  or  replevin,  against  A 
third  penon  by  whom  it  is  wrongfully  detained  or  taken.  In  M'Langhlin 
r.  Waite,  9  Cowen,  670;  b  Wend.  404;  the  plaintiff  found  a  lottery 
ticket  which  had  drawn  a  priie,  and  delivered  it  for  safe  keeping  to  the 
defendant,  who  received  the  amount  of  the  prize  and  appropriated  it  to  bia 
own  purposes.  It  was  held  under  these  oircumstanoes,  that  the  plaintiff 
oonld  not  miuntain  an  aotion  for  money  had  and  received,  and  much  doubt 
was  expressed  whether  be  could  have  recovered  in  trover.  The  ground 
taken  by  the  court  was,  that  finding  the  ticket  did  dot  give  the  plaintiff  an 
interest  in  the  contract  of  which  it  was  the  evidence,  and  that  the  ticket 
itself  was  a  mere  incident  to  the  contract. 

The  opinion  of  the  court  seems  to  have  been  influenced  by  the  fact,  that, 
the  defendant  was  the  broker  by  whom  the  ticket  had  been  sold,  and  bad 
given  security  to  tbe  proprietors  of  the  lottery  for  its  payment  to  the  proper 
person ;  and  it  was  said  with  great  force,  that  whether  the  ticket  was  or 
iras  not  negotiable,  a  payment  to  tbe  finder  with  notice  that  he  was  not 
I  holder  for  value,  would  not  be  good  as  against  tbe  purchaser.  The  qnea- 
tion  before  the  court  in  this  instance,  was  therefore  different  from  that 
which  would  arise  if  an  aotion  of  trover  were  brought  for  a  bank  note, 
or  other  instmnient  payable  to  the  bearer,  and  toniously  taken  or  withheld 
from  the  finder,  which  would  no  doubt  entitle  him  to  an  action  against  the 
wrong-doer;  Lowremore  v.  Berry,  19  Alabama,  180. 

Trespass  cannot  be  muutaiued  without  proof  of  an  injury  to  passesuon, 
and  replevin  stood,  until  recently  in  New  York,  on  the  same  footing  in  this 
respect  with  trespass.  It  is,  however,  nnivereally  admitted,  that  actnal 
possession  is  sot  necessary,  and  that  either  trespass  or  replevin  may  be  sua- 
twined  on  a  constructive  possession.  Thus  a  vendee  of  goods  may  recover 
in  trespass,  before  they  are  delivered,  against  any  one  who  takes  them  from 
tbe  custody  of  tbe  vendor;  North  v.  Tamer,  9  S.  &  R.  244,  because  the 
right  of  property  in  chattels  personal,  is  clothed  by  the  law  with  a  constmc- 
tive  posseasioQ,  even  when  there  never  has  been  any  actual  possession.  And 
this  rule  holds  good,  not  only  when  the  actual  possession  is  consistent  with 
that  of  tbe  true  owner,  but  when  it  is  adverse.  It  is  well  settled,  therefore, 
that  tbe  owner  of  goods,  may  maintun  tresspass,  against  any  one  by  whom 
they  are  unlawfully  taken,  whether  from  hie  own  possession  or  that  of  a 
prior  trespasser. 

But  much  doubt  bas  been  entertained,  whether  a  defendant  can  be  made 
liable  either  in  trespass  or  any  other  form  of  action,  for  simply  receiving 
goods  wrongfully  delivered  to  him  by  the  person  in  actual  possession.  It 
was  held  in  Storm  v.  Livingston,  6  Johnson,  44,  that  where  goods  are  sold 
by  a  bailee,  the  vendee  is  not  liable  in  trover,  without  proof  of  a  subsequent 
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ooDTeraion,  bj  Rrefosal  to  deliver  them  to  the  owner  on  demand,  or  in  soma 
other  manuer.  It  was  subsequentlj  decided  in  MuBhall  v.  Davis,  1  Weod. 
Ill,  that  aa  the  vendee  is  not  liable  nnder  Each  otroumetaDoes  io  teorer,  hs 
oa.nnot  be  so  in  trespass  or  replevin.  Tbig  decision  was  followed  in  Nash  t. 
Mosher,  19  Wend.  431 ;  and  Barrett  v.  Warren,  3  Hill,  350,  where  it  was 
held,  that  proof  of  property  in  the  plainti£F  and  posseBsion  in  the  defendant^ 
is  not  snffioient  t^  raise  a  presumption  of  an  nnlawfiil  taking  hj  the  latter, 
or  to  shift  the  harden  of  proof  and  compel  him  to  show  how  be  came  bj  the 
possession,  and  that  when  the  plaintiff  is  oat  of  possession,  he  e&nnot  reoovtf 
without  proving  that  the  goods  were  taken  by  the  defendant,  and  not  deli- 
vered to  him  by  the  party  in  possession.  Bnt  in  the  subseqaeltt  oaae  of 
Pierce  v.  Vandyke,  6  Hill,  614,  it  was  held,  that  proof  of  a  rightfal  pos- 
session, and  a  wrongful  taking  from  that  possession,  is  soffioient  to  snsbun 
trespass  or  replevin  not  only  against  the  first  t&ker,  but  any  third  person 
into  whose  hands  the  goods  may  oome  subsequently ;  and  to  oast  on 
the  latter  the  bmvjen  of  proving  that  he  obtained  them  lawfully,  and  with- 
out knowledge  of  the  l^tle  of  the  true  owner.  In  Barrett  v.  Warren, 
OovEN,  J.,  who  dissented  from  the  other  judges,  attempted  to  narrow 
the  right  of  exemption  still  further,  and  to  confine  it  to  those  cases  when 
the  defendant  has  acquired  the  goods  nnder  a  btM&  fide  purchase.  Bat 
as  the  doctrine  thus  ooDt«nded  for,  would  render  a  bailee  liable  in  tres- 
pass, for  receiving  goods  for  transportation  or  safe  keepng,  in  case  tlis 
title  of  the  bailor  proved  defective,  it  is  unneoeasarily  severe,  and  was 
rightly  overruled  by  the  majority  of  the  court.  The  result  of  the  oases  would 
therefore  seem  to  be,  that  while  no  liability  is  incurred  by  the  purchase  or 
acceptance  of  goods,  in  ignorance  of  the  title  of  the  true  owner,  unless  they 
are  subsequently  disposed  of  to  a  third  person,  or  appropriated  to  the  use  Of 
the  vendee  or  bailee,  yet  that  the  benefit  of  this  principle  cannot  be  claimed 
witbont  proving,  that  they  came  to  his  hands  through  a  delivery  made  b; 
the  wrong-doer,  and  without  any  other  participation  in  the  tort  of  the  latter, 
than  is  necessarily  implied  in  innooently  receiving  that  which  there  is  no 
right  to  give;  Millspaugh  v.  Mitchell,  8  Barbour,  333;  Ely  v.  Eble,  3 
Comstock,  606.  And  as  the  reoeipt  of  goods  belonging  to  soother,  under 
an  nnauthorized  sale  or  bailment,  casts  the  burden  of  proof  on  the  persoa 
who  receives  them,  it  is  necessary  for  him  to  show  not  only,  that  he  was 
free  from  wrong  in  the  first  instance,  hut  that  his  subsequent  conduct  has 
been  equally  blameless.  While,  therefore,  the  acceptance  of  a  cbattel  from 
a  wrong-doer  by  an  innooent  bailee,  without  knowledge  of  the  wrong,  or  an 
intentioQ  to  participate  in  it,  will  not  conetitnte  a  tort,  nor  give  rise  to  a 
right  of  action,  yet  either  trespass  or  replevin  will  lie  for  the  sabeequent 
asportation  of  the  chattel,  without  the  ezerciH  of  due  diligence,  or  the  use 
of  proper  precautions  to  find  out  the  owner  and  return  the  property  to  him  ; 
Brooks  T.  Olmstead,  &  Harris,  24.  Aud  the  better  opinion  would  seem  to 
be,  that  the  ignorance  of  the  defendant  of  the  wrong  done  by  the  person 
from  whom  he  receives  the  goods,  will  not  protect  him  from  responsibility, 
for  subsequent  acts  amounting  to  a  conversion,  or  asportation,  although 
done  in  good  faith  and  without  a  knowledge  of  the  true  state  of  the  title; 
Cobb  V.  Bowes,  9  Barbour,  230,  nor  unless  his  share  in  the  transaction 
has  been  purely  passive,  and  has  been  limited  to  acoepdag  and  paying  for 
the  goods  in  the  usual  oourse  of  bumnesa ;  Ely  v.  Ehlo. 
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WhtiD  the  Bkla  mi  deliTOrj  of  goods  are  iuduoed  b;  (nad,  the  vendor 
may  maiotaia  treepasa  or  replevin,  against  the  vendee,  or  a  third  penon, 
b;  whom  they  have  been  taken  from  the  latter,  or  may  sue  in  trover  with- 
out a  previous  demand  of  the  goods  or  return  of  a  note  given  bj  the  vendee 
for  the  price;  Todd  v.  Moore,  3  Sandford,  589.  For,  as  under  these  dr- 
eumstanoea,  he  is  entitled  to  treat  the  sale,  and  ill  that  is  done  under,  it  as 
wholly  void,  neither  the  vendee  nor  those  olaiming  under  him,  can  set  it 
up  u  a  bar  to  any  right  whioh  would  have  been  valid  had  it  not  been 
mftde;  Gary  v.  Kotailing,  1  Hill,  311.  And  it  has  even  been  held,  that 
a  levy  by  the  sheriff  on  the  property  while  in  the  hands  of  the  vendee,  will 
Tender  him  liable  in  trespasB  to  the  vendor;  Acker  v.  Campbell,  23  Wend. 
372 ;  Aah  v.  Putnam,  1  Hill,  302. 

It  is,  however,  well  settled,  that  as  a  frandnknt  sale  is  voidable  only,  and  not 
vind,  the  vendor  cannot  set  it  aside  to  the  injury  of  third  persons  who  have 
made  expenditures  under  it,  on  the  aupposiliou  that  it  is  binding.  A  pnr- 
cbiber  for  value  and  without  notice  from  the  vendee,  will  therefore  acquire 
I  good  title,  and  cannot  be  made  liable  in  any  form  of  action  by  the  vendor ; 
Bnffington  v.  Qerrieh,  16  Mass.  156;  Mowry  v.  Walsh,  8  Cowen,  288. 
But  to  produce  this  effect  in  New  York,  there  must  be  an  abeolnte  pu^ 
ebase  for  a  new  and  valuable  connderation,  and  not  a  mere  assignment  or 
transfer,  aa  seonrity  for  an  antecedent  debt ;  Root  v.  French,  IS  Wend.  b. 
The  extinguishment  or  satisfaction  of  a  precedent  debt  is,  however,  regarded 
u  a  valuable  oonsideratiou  in  moat  of  the  other  states  of  the  Union,  and 
will  therefore,  no  doubt,  auatain  a  bond  Jide  transfer  of  property  to  the 
ereditor,  even  when  it  has  been  fraudulently  acquired  by  the  debtor.  And 
in  Gilbert  v.  Hudson,  4  Maine,  345,  a  levy  on  goods  fraudulently  puT> 
ehased,  by  a  creditor  whoee  debt  was  eonlraoted  subsequently  to  the  puN 
chase,  was  held  good  against  the  vendor,  on  the  gronnd  that  he  was  not 
entitled  to  disaffirm  the  sale,  after  third  persons  had  made  advances  to  the 
vendee  under  the  belief  <hat  it  was  valid.  A  similar  view  was  taken  in 
Bradley  v.  Obear,  10  New  Hampshire,  448. 

H. 
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EASTEB.— 7  GEORGE  3.    0.  B. 

[hIFOHTID  2   WILSOB,    841.] 


SHBOPBBlftK,  U>  vnt.  Robert  Blantem,  late  of  Rodenburst,  in  the  said 
eonnty,  yeoman,  was  summoned  to  answer  £dward  Collins  of  a  plea,  that 
he  render  to  him  seven  hundred  pounds  which  he  owes  to  and  unjustly 
detains  from  him,  &c.  Whereupon  the  said  Edward  Collins,  by  John 
Leake,  his  attorney,  says,  that  whereas  the  said  Robert  Blantem  on  the 
uxth  day  of  April,  which  was  in  the  year  of  our  Lord  1 765,  at  Bodenhurst 
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ftforasaid  in  the  coanty  aforesaid,  by  his  oertain  writing  obligatory  acknow- 
ledged himself  to  be  held  and  firmly  bound  unto  the  said  Edward  Gollina  in 
the  aforesaid  sum  of  seven  haadred  pounds,  to  be  paid  to  the  said  Edward 
OolliDa  when  he  should  be  thereunto  required ;  nevertheless,  the  said  Robert 
Blantern  (although  often  thereunto  required)  hath  not  paid  the  said  seven 
hundred  pounds  to  the  said  Edward  Collins,  but  hath  hitherto  refused  and 
still  doth  refuse  to  pay  the  same  to  the  said  Edward  Collins,  wherefore  he 
saya  that  he  is  the  worse,  and  hath  damages  to  the  value  of  tea  pounds, 
and  therefore  he  brings  suit,  and  so  forth ;  and  he  brings  here  into  court 
the  aforesaid  writing  obligatory,  which  testifies  the  said  debt  in  form  afors- 
eaii,  the  date  whereof  is  the  same  day  and  year  above  mentioned. 

And  the  said  Robert,  by  George  Greene,  his  attorney,  comes  and  defends 
the  wrong  and  injury,  when,  &c.,  and  oraves  oyer  of  the  said  supposed 
writing  obligatory,  and  it  is  read  to  him  in  these  words :  to  wit,  Know  all 
men  by  these  presents,  that  we,  John  Walker  of  Fottin  in  the  county  of 
.  Stafford,  yeoman,  Thomas  Walker  of  *Draycott-in -the- Moors  ii 
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harat  in  the  county  of  Salop,  yeoman,  are  held  and  firmly  bound  to  E^dward 
Collins  of  Brecond  in  the  said  county  of  Stafford,  surgeon,  in  the  sum  of 
seven  hundred  pounds  of  good  and  lawful  money  of  Great  Britain,  to  bo 
paid  to  the  said  Edward  Collins,  or  his  certain  attorney,  executors,  admin- 
istrators,  or  assigns,  for  which  payment,  to  be  well  and  faithfully  made,  we 
bind  ourselves  and  each  and  every  of  us  jointly  and  severally,  our  and  each 
and  every  of  our  heirs,  executors,  and  administrators,  firmly  by  these  pr©- 
aents,  sealed  with  our  seals ;  dated  this  sixth  day  of  April,  in  the  fifth  year 
of  the  reign  of  our  sovereign  lord  George  the  Third,  by  the  grace  of  God, 
of  Great  Britain,  France  and  Ireland,  king,  defender  of  the  fitith,  and  bO 
forth,  and  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  sixty- 
five ;  he  also  oraves  oyer  of  the  condition  to  the  said  snpposed  writing  obli- 
gatory, and  it  is  read  to  him  in  these  worda;  U>  wit.  The  condition  of  this 
obligation  is  such,  that  if  the  above-bonnden  John  Walker,  Thomas  Walker, 
and  Robert  Blantern,  our  heirs,  executors,  or  administrators,  shall  and  do 
well  and  truly  pay  or  cause  to  be  paid  unto  the  above-named  Edward  Col- 
lins, his  executors,  administrators,  or  assigns,  the  full  sum  of  three  hundred 
and  fifty  pounds  of  good  and  lawful  money  of  Great  Britain,  upon  the  aixth 
day  of  May  next,  without  fraud  or  further  delay,  then  this  obligation  to  bo 
void  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue ;  which 
being  read  and  heard,  the  sud  Robert  saith,  that  the  said  Edward  ought  not 
to  have  his  aforesaid  action  thereof  against  him  the  said  Robert,  because  he 
says  that  the  said  supposed  writimj  obligaforff  is  not  hit  deed,  and  of  this 
ho  puts  himself  upon  the  country,  &o.  And  for  further  plea  in  this  behalf 
the  said  Robert,  by  leave  of  the  court  here  for  this  purpose  first  had  and 
obtained,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, tays,  that  the  said  Edward  ought  not  to  have  his  aforesaid  action 
thereof  against  him,  because  he  says  that  before,  and  at  the  time  of  the 
making  of  the  above-mentioned  supposed  writing  obligatory,  and  also  before 
and  at  the  time  of  the  makiug  of  the  promissory  note  hereafter  mentioned, 
to  wit,  at  Rodeuhurst  aforesaid,  the  said  John  Walker  and  Thomas  Walker 
~,„.  in  "thesaid  supposed  wnUng  obligatorynamed,  and  also  one  Robert 
'■        -I  Walker,  one  Thomas  Scillitoe,  and  one  John  GuUick,  stood  respeo- 
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tivel;  indicted  in  a  dne  course  of  law  on  tbe'  proaeoatjon  of  one  John 
Budge,  b;  five  several  and  respective  iDdictmenU,  for  wilful  and  corrupt 
perjnry,  to  wbich  said  several  and  reepeotive  indictmentB  the  said  John 
Walker,  Thomas  Walker,  Bobert  Walker,  Thomas  ScilLitoe,  and  John  Gnl- 
lick,  bad  respectively  pleaded  the  several  pleas  of  not  gniltj  before  the 
making  of  the  said  supposed  writing  obligatory,  and  also  before  the  time  of 
tho  making  of  the  said  note  hereafter  mentioned ;  and  the  traverses  of  the 
said  John  Walker,  Thomas  Walker,  Robert  Walker,  Thomas  Scillitoe,  and 
John  Collick  respeotively  on  the  respective  indictments  were,  at  the  time  of 
the  making  of  the  unlawful,  wicked,  and  oormpt  Bgreem(?nt  hereafter  men- 
tioned, and  of  the  note  hereafter  mentioned,  and  also  of  the  above  supposed 
writing  obligatory,  lo  Kit,  on  the  day  whereon  the  said  supposed  writing 
obligatory  was  made,  aboat  to  come  on  to  be  tried  at  the  assises  then,  to  vitt, 
on  that  day,  being,  and  continuing  to  be,  held  at  Stafford  for  the  county 
of  Stafford,  and  that  the  said  John  Walker,  Thomas  Walker,  Bobert 
Walker,  Thomas  Soillitoe,  and  John  Cnllick,  so  standing  indicted  on  the 
prosecution  of  the  said  John  Budge,  and  the  said  traverses  so  being  about 
to  be  tried  as  aforesaid,  it  was  on  the  said  sixth  day  of  April  in  the  year 
1765,  in  the  said  writing  obligatory  mentioned,  to  wit,  at  Bodenburst  afore- 
said, unlawfully,  wickedly,  and  corruptly  agreed  by  and  between  the  said 
John  Budge,  the  prosecutor  of  the  indictments  aforesaid,  the  said  Kdward 
Collins  the  pituntiff,  and  the  said  John  Walker,  Thomas  Walker,  Bobert 
Walker,  Thomas  Scillitoe,  and  John  Cnllick,  the  defendants  in  these  respeo- 
tive  indictments,  that  the  said  Edward  Collins  the  now  plaintiff  should  give 
to  the  said  John  Budge,  the  prosecutor  of  the  indictments  aforesaid,  bis 
note  in  writing,  commonly  called  a  promissory  note,  as  and  for  valne 
received,  to  bear  date  on  a  certain  day  and  in  a  certain  year  now  past,  to 
vit,  OD  the  day  and  year  last  mentioned,  for  a  large  sum  of  money,  to  wit, 
the  sum  of  three  hundred  and  fifly  pounds,  payable  to  the  said  John  Budge 
thereafter,  to  wit,  one  month  after  the  date  thereof,  as  a  oonsideraliou  for 
hia  the  said  John  Budge's  *not  appearing  to  give  evidence  as  prose-  j^.  .^^ 
cntor  on  the  trial  of  any  or  either  of  the  traverses  aforesaid,  against  >■  -J 
any  or  either  of  the  defendants,  and  that  in  consideration  thereof  the  said 
John  Budge  should  not,  nor  would  appear  at  the  trial  of  the  traverses  afore- 
said as  prosecutor,  and  should  not,  nor  would  give  evidence  on  any  or  either 
of  the  said  indictments  against  any  or  either  of  the  parties  so  standing 
indicted  as  aforesaid,  and  that  the  said  John  Walker,  Thomas  Walker,  and 
Bobert  Blantern  the  now  defendant  should  seal,  and  as  their  deed  deliver 
unto  the  said  Edward  Collins  their  bond  or  obligation  of  the  same  date  with 
the  said  note  in  the  penal  sum  of  seven  hundred  pounds,  with  a  condition 
tfaerennder  written  for  the  payment  of  three  hundred  and  fifty  pounds  od 
the  sixth  day  of  May  then  next  and  now  elapsed,  as  an  indemnity  to  him 
the  said  Edward  Collins  for  the  giving  of  such  note;  and  the  said  Bobert 
Blantern  further  saitb,  that  in  pursuance  and  in  part  performance  of  the 
said  unlawful,  wicked,  and  corrupt  agreement,  the  sud  Edward  Collins  did 
then  and  (here,  before  the  trial  of  the  said  traversal,  or  of  any  or  either  of 
them,  to  Kit,  on  the  said  6th  day  of  April  in  the  year  1765  aforesaid,  at 
Bodenhurst  aforesaid,  make,  give,  and  deliver  nnto  the  said  John  Budge  his 
certain  note  in  writing,  commonly  called  a  promissory  note,  bearing  date  as 
aforesaid,  to  wit,  on  the  day  and  in  the  year  lut  mentioned,  for  the  sum  of 
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three  htmclred  and  fifty  ponnds,  as  for  valae  received,  payable  to  tie  said 
Jobn  Budge  thereafter,  to  wit,  ooe  month  after  the  date  thereof,  according 
to  the  tenor  and  effect  of  the  agreement  aforeeaid,  ae  a  consideration  for  his 
the  said  John  Radge's  not  appearing  as  proseoator,  and  for  his  not  giving 
evidence  as  prosecntor  on  the  trial  of  any  or  either  of  the  traveraee  afbre< 
Baid,  sgainBt  any  or  either  of  the  parties  bo  indicted  u  aforesaid;  and  that 
in  pursnanco  of  the  said  nnlawfnl,  wicked,  and  oormpt  agreement,  and 
according  to  the  tenor  and  efFect  thereof,  the  said  John  Kudge  then  and 
there  aoctfited,  had  and  received  the  said  note  of  and  from  the  said  Edward 
OoUine  for  the  parpose  aforesaid,  and  in  part  performance  of  the  aforesaid 
snlawfnl,  wicked,  and  corrupt  agreement;  and  that  in  farther  pnrenance 
and  completion  of  the  said  nnlawfut,  wicked,  and  oormpt  agreement,  and 
according  to  the  terma  and  efieet  thereof,  the  said  John  Walker,  Thomas 
Walker,  and  Robert  Blantern  the  now  defendant,  did  then  and  there  imme- 
^,  eo-1  dtately  'after  the  giving  of  the  said  note,  and  before  the  trial  of  the 
L  '  traverses  aforesaid,  or  of  any  or  either  of  them,  to  wit,  on  the  said 
6th  day  of  April  in  the  year  1765  aforesaid,  seal,  and  as  their  deed  deliver 
DDto  the  said  Edward  Collins  the  sud  writing,  now  brought  here  into  court, 
with  the  condition  above  specified,  as  an  indemnity  to  him  the  said  Edward 
Collins  for  the  giving  of  such  note  so  given  for  the  cause  aforesaid;  and  the 
said  Robert  Blantern  further  saith,  that  the  said  Edward  Collins  then  and 
there  at  the  time  of  the  living  of  the  said  note  to  the  said  John  Rudge  well 
knew  for  what  canse  and  oonsideration  the  same  was  so  given,  and  that  the 
said  Edward  Collins,  at  the  time  of  the  sealing  and  delivering  to  him  of  the 
writing  now  brought  here  into  oourt,  took,  accepted,  and  received  the  same 
of  aud  from  the  said  John  Walker,  Thomas  Walker,  and  Robert  Blantern 
the  now  defendant,  as  an  indemnity  against  the  aforesaid  note,  with  this, 
that  the  eaid  Robert  Blantern  doth  aver,  that  the  said  supposed  writing  obli' 
gatory  now  brought  here  into  court  was  given  for  such  consideration  ns  afore- 
said, and  no  other  whatsoever;  and  that  he  the  said  Robert  Blantern  and 
the  said  John  Walker  and  Thomas  Walker  mentioned  in  the  sud  supposed 
writing  obligatory  were  not,  nor  were,  nor  was  any  or  either  of  them,  at  the 
time  of  the  making  of  the  aforesaid  note,  or  at  the  time  of  the  sealing  or 
delivering  of  the  said  supposed  writing  obligatory  to  the  said  Edward  Collins, 
vt  at  the  time  of  his  acceptance  of  the  said  supposed  writing  obligatory,  in 
anywise  indebted  to  the  said  Edward  Collins  or  to  the  said  John  Rudge  in 
any  sum  of  money,  or  in  any  other  respect  whatsoever:  and  so  the  said 
Robert  Blaatem  saith,  that  the  »aid  supposed  viriting  obligalory  so  made 
and  given  by  ^em  the  said  Robert  Blantern,  John  Walker,  and  Thomas 
Walker,  for  Uie  cause  afcnresaid,  u  void  tn  law,  aud  this  be  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  Edward  Collins  ought  to  have  his 
aforesaid  action  thereof  against  him,  &e.  And  for  further  plea  in  this 
behalf,  the  said  Robwt  Blantern  by  like  leave  of  the  court  here  for  this 
purpose  first  had  and  obtained,  acoOTdiug  to  the  form  of  the  statute  of  such 
ease  made  and  provided,  says,  that  the  said  Edward  ought  not  to  have  his 
^oresud  action  thereof  against  him,  because  he  Bays  that  the  said  supposed 
p^^cQ-  writing  obligatory  was  given  by  the  said  Robert  Blantern,  *Jobn 
>■  -I  Walker,  and  Thomas  Walker,  to  the  said  Edward,  to  wH,  at  Roden- 
bnrst  aforraaid,  to  indemnify  the  said  Edward  agunst  a  certain  note  in 
writing  of  the  said  Edward's,  commonly  oulled  a  promissory  not«,  then,  to 
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wit,  on  tbe  siid  uxth  day  of  April  in  tb«  year  1765  ■foNuid,  to  wO,  &t 
IU>denharBt  aforesaid,  given  by  the  taid  Edward  Collina  to  the  said  John 
Badge,  as  for  Talue  received,  bearing  date  on  a  certain  day  and  in  a  oertain 
year  now  past,  to  wU,  on  the  day  and  year  last  aforesud,  whereby  the  said 
Edward  promised  to  pay  to  the  said  John  Bndge  a  oertain  aatn  of  money, 
to  mtf  the  sam  of  three  hnndred  and  fifty  ponnds,  as  for  value  reoeived,  at 
a  oertain  time  thereafter,  to  vnt,  one  month  after  the  date  of  the  said  note, 
which  said  note  still  remains  unpaid,  and  that  the  aaid  Edward  Collins  hath 
not  been  in  anywise  damnified  by  means  of  the  sud  note,  or  of  the  giving 
of  the  same;  and  this  the  said  Bobert  Blantem  is  ready  to  verify;  where- 
fore he  prays  judgment  if  the  aaid  Edward  ought  to  have  bis  aforesaid 
action  thereof  agunst  him,  &o. 

JOECN  GlTNIT. 

And  the  said  Edward  Collins,  as  to  the  said  plea  of  tbe  sud  Robert  by 
him  first  above  pleaded  in  bar,  and  whereof  he  bath  pnt  himself  upon  the 
eonntry,  says,  that  he  the  said  Edward  doth  the  same  likewise ;  and  the 
said  Edward,  as  to  the  said  plea  of  the  sud  Robert  by  him  secondly  above 
pleaded  in  bar,  says  that  he,  by  reason  of  anything  by  the  sud  Robert  above 
in  that  plea  alleged,  ought  not  to  be  barred  from  having  and  maintaining 
his  said  action  agunac  the  said  Robert,  beoanse  he  says  that  the  same  plea, 
in  manner  and  form  as  the  same  is  above  pleaded,  and  the  matters  therein 
contained,  are  not  aa£cient  in  law  to  bar  the  said  Edward  from  liaving  hia 
said  action  against  the  said  Robert,  to  wbiob  said  plea,  in  manner  and  form 
above  pleaded,  the  said  Edward  CoUina  hath  no  need,  nor  is  he  hound  by 
the  law  of  the  land  in  any  manner  to  answer ;  and  this  he  ia  ready  to 
verify :  wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  ths  said  Ekiward 
Collins  prays  judgment  and  hia  debt  aforesaid,  together  with  his  damages, 
by  occasion  of  the  detuning  that  debt,  to  be  adjudged  to  him,  &c. ;  and  the 
sud  Eldward  Collins,  as  to  the  said  plea  of  the  said  Robert  by  him  laatly 
above  pleaded  in  bar  says,  that  be  by  reason  of  anything,  by  the  ^^  .^. 
said  Robert,  ahove*in  that  plea  alleged,  ought  not  to  be  barred  from  '-  ' 
having  and  maintaining  his  aaid  aotion  against  the  said  Robert,  beoanae  be 
saya  that  the  same  plea,  in  manner  and  form  as  the  same  is  above  pleaded, 
and  the  matters  therein  contained,  are  not  sufficient  in  law  to  bar  the  sud 
Edward  from  having  his  said  action  against  the  said  Bobert,  to  which  aaid 
plea,  in  manner  and  form  above  pleaded,  the  said  Edward  Collins  hath  no 
need,  nor  is  he  bound  by  the  law  of  the  land  in  any  manner  to  answer; 
and  this  he  is  ready  to  verify;  wherefore  for  want  of  a  sufficient  plea  in 
this  behalf,  tbe  said  Edward  Collins  prays  judgment,  and  his  debt  afhi^ 
■aid,  together  with  his  damages,  by  occasion  of  the  detaining  that  debt,  to 
be  adjudged  (o  him,  &c. 

And  the  sud  Robert  suth,  that  the  aaid  plea  by  him  the  said  Robert 
■eooudty  above  pleaded  in  bar,  in  manner  and  form  aa  the  same  ia  above 
pleaded,  and  the  matters  therein  contained,  are  auffioieut  in  law  to  bar  the 
said  Edward  from  having  his  said  aotion  against  the  said  Robert,  which  said 
plea,  and  the  matters  therein  contained,  he  the  said  Robert  is  ready  to  verify 
and  prore,  as  the  said  court  shall  award;  and  beoanse  the  said  Edward  halii 
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not  in  any  manner  anBwered  thereto,  nor  in  anj  wise  denied  tlie  aame,  he 
^e  said  Robert  prays  judgment,  and  that  the  said  Edward  may  be  barred 
from  having  hia  said  action  thereof  against  him  the  said  Robert,  &c.,  and 
beoanse  the  justices  here  will  advise  of  and  upon  the  premises  before  that 
they  give  judgment  thereupon,  day  is  given  to  the  parties  aforesaid  here 

until to  hear  their  judgment  thereupon,  so  that  the  said  justicea 

here  ne  not  yet  ready  to  give  judgment  thereon ;  and  the  said  Robert 
farther  saith,  that  the  said  plea  by  him  the  said  Robert  lastly  above  pleaded 
in  bar  in  manner  and  form  as  the  same  is  above  pleaded,  and  the  matlere 
therein  contained,  are  anffioient  in  hiw  to  bar  the  said  Edward  from  having 
his  said  action  against  him  the  said  Robert,  which  said  plea,  and  the  matters 
therein  contained,  he  the  said  Robert  is  ready  to  verify  and  prove,  as  the 
oonrt  shall  award  :  and  because  the  said  Edward  hath  not  in  any  manner 
answered  thereto,  nor  in  any  wise  denied  the  same,  he  the  said  Robert  prays 
judgment,  and  that  the  said  Edward  may  be  barred  from  having  his  said 
action  thereof  against  him  the  said  Robert,  &o. 

John  Gltnn. 

P^.  B, ,  *  And  because  the  Jastices  here  advise  of  and  apon  the  premises 
<■        ^  before  that  they  give  judgment  thereupon,  day  is  given  to   the 

parties  aforesaid  here  until to  hear  their  judgment  thereupon, 

for  that  tbe  said  justices  are  not  as  yet  ready  to  give  judgment  thereon; 
and  in  order  to  try  the  issue  between  the  parties  aforesaid  above  joined 
to  be  tried  by  the  country,  the  sheriff  is  commanded  that  he  cavise  to 
coma  here  in  eight  days  of  the  purification  of  the  blessed  Mary,  twelve, 
&c.,  by  whom,  &c.,  and  who  neither,  &o.,  to  recognise,  &c.,  because  aa 
well,  &o. 

COLLINS   T.    BLANTERN. 

This  cose  was  well  argued  last  Hilary  term  by  Serjeant  Nares  for  the 
plaiDt^ff,  and  Serjeant  Glynn  for  the  defendant,  and  in  this  term  by  Serjeant 
Bnrland  for  the  plaintiff,  and  Seijeant  Jephson  for  the  defendant. 

On  tbe  side  of  tbe  plaintiff  it  was  insisted  that  the  condition  of  the  bond 
being  singly  for  tbe  payment  of  a  sum  of  money,  the  bond  is  good  and  law- 
ful :  and  that  no  averment  shall  be  admitted  that  the  bond  was  given  upon 
an  unlawful  consideration  not  appearing  upon  the  face  of  it,  and  therefore 
that  the  special  plea  is  bad;  upon  the  first  argument  these  cases  were  cited 
for  the  plaintiff,  Carth.  252;  Comb,  121,  Thompson  v.  Harvey;  Lady 
Downing  v.  Chapman,-j-  C.  B.  Mich.  6  Geo,  2  (now  depending  in  error  in 
B.  R.)  ;  1  Leon.  73,  203  ;  Jenk.  106 ;  Garth.  800 ;  Comb.  245  ;  Empson 
T.  Bathurst,  1  Mod.  35 ;  Hutton,  52  ;  Vent.  331 ;  Cro,  Jao.  248. 

For  the  defendant  it  was  insisted,  that  the  averment  of  the  wicked  and 
unlawful  consideration  of  giving  the  bond,  might  well  be  pleaded,  although 
it  doth  not  appear  upon  the  face  of  the  deed  ;  and  that  anything  which  shows 
an  obligation  to  be  void,  may  well  be  averred,  although  it  doth  not  appear 
on  the  face  of  the  bond,  aa  durest :  that  it  was  delivered  as  an  etcrou  to  be 
dellfered  npon  a  oertaiu  oondition  to  the  obligee ;  in/aney,  coveriure,  or 


f  This  case  will  be  fonnd  reported  9  East,  414,  in  notL 
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upon  a  timoniacal  eonfract,  mamlenonce,  <&e. ;  and  althottgii  it  is  said  there 
is  a  diOerence  between  bonds  being  void  at  common  law,  and  hj  Bt&tnte,  jet 
it  is  otherwise,  for  the  common  law  was  orifpnally  by  statutes  wbioh  are  not 
now  in  being ;  the  general  rale  that  joa  cannot  plead  anj  matter  dehort  the 
deed,  doth  not  applj  to  this  case ;  the  true  meaning  of  that  rale  is,  r^ion-. 
*that  yon  cannot  allege  anythiog  inconeistent  with  and  contrary  to  '■  ■' 
the  deed,  but  yon  may  allege  matter  consistent  with  the  deed  ;  the  bond  in 
the  present  case  is  for  the  payment  of  money.  The  plea  admite  this,  and 
the  averment  alleges  npon  what  consideration  that  money  was  to  be  paid, 
and  therefore  is  not  inconsistent  or  contradictory  to  the  condition  of  the 
bond ;  this  rule  of  pleading,  applied  to  the  casee  of  timony,  dureu,  eover- 
ture,  infancy,  &e.,  is  on  the  side  of  the  defendant  in  this  case.  In  bonds 
not  to  follow  a  trade  the  defendant  may  aver  the  consideration  to  avoid  the 
bond.  Downing  v.  Chaptnan  Is  not  like  this  case,  that  was  an  averment 
contradictory  to  the  condition  of  the  bond,  and  amounted  to  a  defeasance, 
the  present  condition  is  oondstent  with  the  condition,  which  is  for  payment 
of  money,  and  only  shows  the  bad  consideration  upon  which  the  money  was 
to  be  paid. 

Upon  the  first  argument  the  Lord  Chief  Justice  broke  the  ease,  and  said 
that  this  was  very  different  from  the  case  of  Lady  Downing  v.  Chapman, 
and  therefore  he  would  consider  it  wholly  independent  thereof;  and  said, 
■5  he  was  then  advised,  be  thonght  there  was  no  difference  between  an  aot 
being  void  by  statute  or  the  common  law,  that  the  principle  the  judges 
heretofore  have  gone  upon  for  making  the  distinctions  (in  the  books)  is  not 
a  sound  one ;  for  wherever  the  bond  is  void  at  law  or  by  statute,  you  may 
show  how  it  is  void  by  plea,  and  that  in  truth  it  never  had  any  legal  exiet- 
ence.  That  the  statute  law  is  the  will  of  the  legislature  in  writing;  the 
common  law  is  nothing  else  but  statutes  worn  out  by  time ;  all  our  law 
began  by  consent  of  the  l^slature,  and  whether  it  is  now  law  by  usage  or 
vri^ng,  it  is  the  same  thing;  &  statute  saj's  such  a  thing  shall  bo  avoided 
by  pUa,  why,  therefore,  may  not  a  deed  executed  upon  a  consideration 
against  the  common  law  be  avoided  by  plea  ?  In  dure**,  tiniony,  infancy, 
conerture,  itx.,  the  plea  discloses  that  in  truth  there  never  was  any  obliga- 
tion. The  principle  upou  which  courts  of  justice  must  go,  is,  to  enforce 
the  performance  of  contracts  not  injurious  to  society;  and  it  would  be 
absurd,  to  say  that  a  oonrt  of  justice  shall  be  bound  to  enforce  contracts 
injoriouB  to,  and  against  the  publle  good.  No  man  shall  come  into  a  court 
and  say,  "  Give  me  a  sum  of  money  which  I  den're  to  have  contrary  to 
law;"  there  can  be  no  doubt  but  that  the  compounding  *prDseon-  p^-iaoi 
tion  for  wilful  and  corrupt  peijury  is  a  very  great  offence  to  the  '■  ^ 
pubUc,  and  whether  it  was  between  some  persons  who  are  strangers  to 
this  action,  it  is  not  material.  ^ 

Balhura,  Juetioe,  (upon  breaking  this  case,)  said,  that  the  case  of  Lady 
Downing  t.  Chapman  was  not  like  it.'j' 

Gould,  Justice,  (upon  the  breaking  this  case,)  said,  that  be  differed  with 
the  rest  of  the  court  in  the  judgment  given  in  Lady  Downing  v.  Chapman, 
and  that  npon  the  whole  of  that  case  he  thought  the  averment  that  the 
bond  there  given  was  upon  a  wicked  consideration,  ought  to  have  been 

t  Dr.  Je  Stnd.  12.    2  TenL  107.    Qoib.  29. 
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admitted ;  he  sud  that  if  this  case  at  bar  had  been  upon  a  rimple  oontraat, 
the  court  would  not  have  hesitated  a  moment,  but  would  have  given  judg* 
ment  that  it  was  bad ;  and  shall  the  court  Banctify  a  deed  made  upon  & 
wicked  consideration  because  it  is  sealed  ?  To  have  a  deed  which  ought 
to  be  for  a  man's  good,  tarned  to  evil  purposes,  ha  thought  very  wrong, 
and  that  there  was  no  distinction,  whether  a  deed  be  Toid  at  law  or  hy 
statute. 

Upon  the  second  argument  of  the  caae  at  bar  in  this  term,  the  Lord 
Chief  Jnetioe  delivered  the  opinion  of  the  whole  court  (and  pronouneed 
judgment  for  the  defendant)  to  the  following  effect. 

Lord  Chief  Justice  Wilmol :  Four  questions  are  to  be  considered : 

Ist.  Whether  it  doth  not  appear  from  the  facts  alleged  in  the  second  plea, 
that  the  oonsideration  for  giving  the  bond  is  an  illegal  consideration  7 

2nd.  Whether  a  bond  given  for  an  illegal  oonsideration  is  not  clearly 
Toid  at  common  law  ab  initio  t 

8rd.  Supposing  the  bond  is  vind,  whether  the  facts  disclosed  in  the  plea 
to  show  it  void,  can  by  law  be  averred  and  specially  pleaded  ? 

4th.  If  they  can  be  pleaded  :  then  whether  this  second  plea  is  duly, 
aptly,  and  properly  pleaded  f 

1.  As  to  the  first  question,  It  hatii  been  insisted  for  the  plaintiff  that  he 
was  not  privy  to  the  bargain  and  agreement,  so,  as  to  him  there  appears  to 
be  nothing  illegal  done  by  him.  But  we  are  all  clearly  of  opinion,  that 
the  whole  of  the  transaction  is  to  be  considered  as  one  entire  agreement ; 
for  the  bond  and  note  are  both  dated  upon  the  same  day,  for  payment  of 
the  same  sum  of  money  on  the  same  day;  the  manner  of  the  transaction 
«  to  gild  over  *aad  conceal  the  truth  ;  and  whenever  courts  of 


[•164] 


law  see  snoh  attempts  made  to  conceal  such  wicked  deeds,  they 


will  brush  away  the  cobweb  varnish,  and  show  the  transactions  in  their 
true  light.  This  is  an  agreement  to  stifle  a  prosecution  for  wilful  and  cor- 
rupt peijary,  a  orime  most  detrimental  to  the  commonwealth  ;  for  it  is  the 
duty  of  every  man  to  prosecute,  appear  against,  and  bring  senders  of  this 
sort  to  jostioe.  Many  felonies  are  not  so  enormous  offences  as  peijnry,  and 
therefore,  to  stifle  a  prosecntion  for  peijury  seems  to  be  a  greater  offence 
than  compounding  some  felonies.  The  promissory  note  was  certainly  void ; 
what  right  then  hath  the  plaintiff  to  recover  upon  this  bond,  which  waa 
given  to  indemnify  him  from  a  note  that  was  void  7  They  are  both  had, 
the  oonsideration  for  giving  them  being  wicked  and  unlawful. 

2.  As  to  the  second  point,  we  are  all  of  opinion  that  the  bond  is  void  ah 
initio,  by  the  common  law,  by  the  civil  law,  moral  law,  and  all  laws  what- 
ever; and  it  is  so  held  by  all  writers  whatsoever  upon  this  subject,  except 
in  one  passage  in  Orotius,  lib.  2,  cap.  11,  sect.  9,  where  I  diink  he  ia 
greatly  mistaken,  and  differs  from  Puffendorf,  lib.  3,  cap.  8,  sect.  8,  who, 
in  my  opinion,  convicts  the  doctrine  of  Orotius.  In  Justin,  Instit.  lib.  3, 
tit.  20,  de  tarpi  eauta,  sect.  23.  Quod  turjn  ex  eawa  promitium  eU, 
vdvti  si  quit  komKidium  vel  laerHegivm  te  /act«mm  promittai,  non  valtt. 
And  Vinnins,  in  his  commentary,  carries  it  so  far  as  to  say,  you  shall  not 
stipulate  or  promise  to  pay  money  to  a  man  not  to  do  a  crime.  Si  quii 
peeuniam, prvmiterit,  ne/urhtm  ant  etedtm  /acerel,  aut  tuh  amditiane,  at 
wmfecent,iidhw:dicendum  ttipalationem  nuUiut  ate  momeiiti;  cum  hoc 
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^ttumfloffitiotum  at  pemniam  paeiiei  qvojiagitio  ahttmeat.  Dig.  lib.  1, 
tit.  6.     Code,  lib.  4,  tit.  7,  to  the  Bama  point. 

This  is  a  oontxaot  to  tempt  a  man  to  trausgrass  ths  lav,  to  do  that  whioli 
is  bjarionB  to  the  oommanity :  it  is  void  by  the  oommon  law ;  and  tho 
reason  vihj  the  oommon  law  sajB  such  oontraoti  are  void,  is  for  the  pnblio 
good.  Tou  thdS  fiot  stifn^ate  for  iniqui^,  AH  writere  npon  our  law  agree 
ID  thifl,  no  poUated  hand  shall  tonoh  the  pore  fonntaina  of  justice.  Who- 
ever IB  a  pexty  to  an  nnlawful  contract,  if  he  hath  onoe  paid  the  money 
stipulated  to  be  paid  in  pursuance  thereof,  hs  du^l  not  have  the  help  of  a 
eouii  to  fetch  it  back  again,  jou  shall  not  have  a  right  of  aotion  r^iae-i 
*when  yon  oome  into  a  oonrt  of  josdoe  in  this  nnclean  manner  Ut  '-  ^ 
reoover  it  back.  JProevi  0 1  prooui  uie  pro/ani.  See  Soot  &  Stnd.  £>.  12^ 
and  chap.  24. 

8.  The  third  point  is,  Whether  this  matter  oan  be  pleaded  f  It  is 
objected  against  Uie  defendant  that  he  has  no  remedy  at  law,  but  must  go 
and  seek  it  in  a  court  of  equity :  I  answer,  we  are  upon  a  mere  'point  of 
oommon  law,  which  most  have  been  a  qaeation  of  law  long  before  oourta  of 
equity  exercised  that  jurisdiction  which  we  now  see  them  exennse ;  a  jnrifr 
diction  which  never  would  have  swelled  to  that  enonnons  bulk  we  now  see, 
if  the  judges  of  the  oourta  of  common  law  had  been  anciently  as  liberal  as 
tiiey  had  been  in  latw  times :  to  send  the  defendant  in  thia  case  into  a 
oocui  of  equity,  is  to  say  there  never  waa  any  remedy  at  law  against  sueli 
a  wicked  oontraot  as  this  is ;  we  all  know  when  the  equity  part  of  the 
Conrt  of  Chanoeiy  began.  I  shonld  have  been  extremely  sorry  if  Hub  ease 
had  beenwithont  remedyat  common  law.  &i  bonijvdKuamptitmJiirw- 
dictionem:  aoil  wtj,  eat  botti  jvilicu  ampliart  jvttitiam  !  there&re,  when- 
ever Buch  oases  as  this  come  before  a  court:  of  law,  it  is  for  the  public  good 
that  the  common  law  shonld  reach  them  and  give  relief.  I  have  always 
thought  that  formerly  there  was  too  confined  a  way  of  thinking  in  the 
jodgea  of  the  common  law  oonrts,  and  that  courts  of  equity  have  risen  by 
ihe  judges  not  properly  applying  the  prinoipleB  of  the  common  law,  but 
being  too  narrowly  governed  by  old  oases  and  maxims,  which  have  too 
much  prevented  the  public  from  having  the  benefit  of  the  common  law.  It 
is  now  objected  as  a  maxim,  that  the  law  will  not  endure  a  fact  inpau 
dehori,  a  specialty  to  be  averred  against  it,  and  that  a  deed  cannot  be 
defeated  by  anything  less  than  a  deed,  and  a  reoord  by  a  record,  and  that  if 
tliere  be  no  consideration  for  a  bond  it  is  a  fftL  I  answer,  that  the  pre- 
Bent  condition  is  for  the  payment  of  a  sum  of  money,  bat  that  payment  to 
be  made  was  grounded  upon  a  vicious  consideration,  which  is  not  ino(Hieds- 
tent  with  the  condition  of  the  bond,  but  strike  at  the  contract  itself  in 
SBoh  a  manner,  as  showB,  that  in  truth,  the  bond  never  bad  any  legal 
sotity,  and  if  it  never  had  any  being  at  all,  theu  the  rule  or  maxim  that  a 
deed  must  be  defeated  by  a  deed  of  equal  strength,  doth  not  apply  to  this 
oase.  The  law  will  legitimate  the  showing  it  void  ah  initio,  and  this 
*ean  only  be  done  by  pleading.  Nothing  is  due  under  such  a  r*igAi 
oontraet,  theu  the  law  gives  no  action,  the  d^tum  never  existed ;  '-  -I 
aa  moch  as  if  it  had  been  stud  It  shall  be  void  beeanse  there  is  no  debt 
but  if  this  wicked  contract  be  not  pleadable,  it  will  be  good  at  law,  be 
sanctified  thereby,  and  have  the  same  legal  operation  as  a  good  and  aa 
honest  contract,  which  seems  to  be  most  unreasonable  and  oorighteons 
Vol.  1.-32 
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utd  therefore,  unless  I  am  duined  dovn  by  law  to  njeet  this  pies,  I  will 
admit  it,  and  let  justice  take  place.  What  strange  absurdity  would  it  be 
for  the  law  to  say  that  this  contract  is  wicked  and  void,  and  in  the  same 
breath  for  the  law  to  say,  Yon  shall  not  be  permitted  to  plead  the  facts 
which  clearly  show  it  to  be  wieked  and  void  I  I  am  not  for  stirring  a 
ringle  pebble  of  the  common  law ;  and  without  altering  the  least  title 
thereof,  I  think  it  is  competent,  and  reaches  the  case  before  as.  For  my 
own  part,  I  think  all  the  cases  upon  acts  of  parliament,  with  respect  to 
making  bonds,  &o.,  void,  do  warrant  the  reoeiving  this  plea  and  avennent ; 
there  is  no  direction  in  snoh  acts  of  parliament  ^ven  for  the  form  and 
manner  of  pleading  in  those  oases ;  the  end  directs  and  sanotiGes  the  means; 
I  think  there  is  no  diSerenoe  between  things  made  void  by  act  of  parlia- 
ment, and  things  void  by  the  common  law :  statate  law  and  common  law 
both  originally  flowed  from  the  same  fonntain,  the  legislature :  I  am  not 
for  flaring  any  preferenoe  to  either,  but  if  to  either,  I  should  be  for  giving 
it  to  the  common  law.  If  there  had  ever  been  any  idea  or  imagination, 
that  such  a  contract  as  this  could  have  stood  good  at  common  law,  snrely 
tite  le^slature  would  have  altered  it.  There  has  been  a  distinction  men- 
tioned between  a  bond  being  void  by  statate,  and  at  common  law ;  and  it 
k  said,  that  in  the  first  case  if  it  be  bad,  or  void  in  any  part,  it  is  void  in 
loto;  but  that  at  common  law  it  may  be  void  in  part,  and  ^x>d  in  partgf  but 
tltis  proves  nothing  in  the  present  case.  The  jndges  formerly  thought  sq 
act  of  parliament  might  be  eluded  if  they  did  not  make  the  whole  void,  if 
part  was  void.  It  is  sud,  the  statute  is  like  a  tyrant,  where  he  comes  he 
makes  all  void ;  bat  the  common  law  is  like  a  nursing  father,  makes  only 
void  that  part  where  the  fault  is,  and  preserves  the  lest;^  1  Mod.  35,  86. 
The  case  of  a  simoniacal  contract  may  be  reached  by  a  plea ;  this  proves 
p.^|.-.|  the  contract  in  the  present  case  is  to  *be  avoided  at  oommon  law. 
^  -I  The  two  oases  in  Xjeen,  I  set  one  against  the  other^  and  lay  no 
stress  upon  either ;  in/aneif,  eoverture,  durat,  Ae.,  apply  directly  to  this 
case ;  the  plea  shows  a  fact,  which,  if  true,  the  bond  never  had  any  legal 
existence  at  all ;  as  to  a  bond  being  a  gift,  that  is  to  be  repelled  by  showing 
it  was  given  upon  a  bad  consideration ;  you  may  thereby  repel  the  presump- 
tion of  donation.  It  has  been  objected,  that  the  admission  of  such  plea  as 
the  present,  will  strike  at  securities  by  deed  :  the  answer  is,  that  sach  & 
plea  in  the  case  of  infancy,  gaming,  dureti,  <£c.,  &c.,  is  admisrable;  what 
is  the  plea  of  non  at  /actum  f  ninety-nine  in  one  hundred  of  them  are 
false ;  why  then  is  such  a  plea  to  be  received,  and  not  the  i^esent  pleaf 
I  see  no  reason  why.  I  want  no  case  to  warrant  my  opinion,  it  is  enongfa 
for  me  if  there  be  no  case  agunst  me,  and  I  think  there  is  not.  In  1  Hen. 
7, 14, 16,  b,  Brian  was  then  the  Chief  Justice,  and  his  opinion  there  is 
founded  npon  what  I  have  now  said :  Brian  says,  I  do  not  see  in  any  case 
in  the  world,  how  a  man  can  avoid  a  specialty  by  a  bare  matter  of  &et 
eoneeming  the  same  deed,  if  lobe  that  fAe  deed  wat  good  at  the  eommenoe- 
tuent  ;"§  but  the  present  deed  was  never  good.  Moor,  564,  is  a  simoniacal 
contract  pleaded  to  a  bond,  which  was  held  a  bad  plea,  because  stmony 
was  not  thm  oonridered  as  oontraiy  to  our  law,  but  at  this  day,  nmony 
b«ng  agunst  our  law,  such  a  plea  would  be  good.    The  ease  in  Comb.  121, 


.lOOgk 


COLLIKS  T.  BLAlfTEHK.  499 

is  nothing  but  an  ob^r  dictum  of  a  ju^gOt  ^  vliich  I  pay  very  little 
regard. 

4.  Aa  to  the  fourth  point,  I  think,  the  plea  ia  rightly  pleaded,  and  con- 
elailes  very  properly  in  Baying,  "  And  bo  the  said  bond  is  void."  It  geems 
to  me  that  ntm  eU/aeiuTn  conld  not  have  been  properly  said  at  the  concln- 
don  of  this  plea  after  the  special  matter  before  alleged  ;  non  e»l  /actum 
means  nothing  bat  that,  "I  did  not  eeal  and  deliver  the  bond;"  and  why 
turn  eit/actum  may  be  pleaded  by  a/eme  covert,  I  do  not  clearly  see  the 
reason,  nulesa  the  law  unites  the  haeband  and  wife  so  closely,  that  it  con- 
dders  them  as  one  and  the  aame  person,  so  that  she  without  the  husband 
cannot  ejecnte  the  deed.  If  two  be  jointly  bound,  and  only  one  sued,  ho 
cannot  plead  non  mfaelutn,  but  ought  to  plead  that  another  was  bound 
with  him;  S  Bep.  119,  a.  b.  It  is  fair  to  tell  the  party  what  is  yonr 
defence,  upon  what  'point  yon  put  yonr  case  :  I  think  the  right  niao-i 
way  is  to  conclude  the  plea  as  it  is,  And  to  the  said  wrtling  ohltga-  '■  ^ 
tonf  it  void,  ei  hoc,  &c.,  and  so  pray  judgment  if  the  plaintiff  ought  to 
have  his  action,  &c.,  and  do  not  sea  bow  he  could  say  non  ett  factum,  when 
he  sealed;  but  supposing  the  plea  might  have  been  more  aptly  ooneluded, 
yet  it  ia  well  enough  upon  a  general  demurrer,  as  this  is,-|-  and  we  are  all 
of  opinion  that  judgment  may  be  for  the  defendant ;  that  the  averment 
pleaded  is  not  contradiatory,  but  explanatory  of  the  condition;  that  the 
bond  was  void  ab  iniHo,  and  never  had  any  eziBtence.  Judgment  for  the 
defendant  per  lolam  curiam. 


The  principle  established  in  Collins  v.  Blant«m,  viz.,  that  illegality  may  be 
pleaded  as  a  defence  to  an  action  on  a  deed,  has  been  so  often  recognifed,  and 
is  BO  well  settled  as  law,  that  it  would  be  nseleSB  to  eater  upon  any  long  discus- 
sion respecting  it.  "  Since  the  case  of  Pole  v.  Harrobin,  B.  22,  Q.  3,  B.  B.  re- 
ported 9  East,  416,  n.,  it  has  been  generally  noderetood  that  an  obligor  is  not 
restrained  from  pleading  any  matter  which  shows  that  the  bond  was  given  upon 
an  illegal  consideration,  whether  ameistent  or  not  with  the  condition  of  the  bond." 
Per  Lord  fitleo borough,  L.  C.  J.,  Faiton  t.  Pophanf,  9  East,  421-2,  This,  it 
will  be  remarked,  carries  the  doctrine  a  step  further  than  Collins  v.  Blantem, 
where  the  illegaUty  averred  in  the  plea  was  consistent  with  the  condition.  So 
too,  a  covenant  that  lands  on  which  an  annuity  was  secured,  were  north  more 
than  the  annuity,  does  not  estop  grantor  from  showing  the  reverse.  Doe  d. 
Chandler  v.  Ford,  3  A,  A  E.  654.  See  further.  Prole  v.  Wiggins,  3  Bing.  N. 
C.  230.  In  Pulton  t.  Fopham,  the  condition  of  the  bond  on  which  the  action 
was  brought,  stated  that  the  defendants  had  borrowed  of  the  plaintiff  a  sum  of 
money,  which  was  to  run  at  respondentia  interest  on  the  security  of  certain 
goods  sliipped  from  Calcutta  to  Ostend,  for  the  repayment  of  which  on  the  ar- 
rival of  the  ship,  the  bond  was  conditioned.  PUa,  that  the  bond  was  gtVen  to 
cover  the  price  of  goods  sold  by  the  plaintiffs  to  •defendants  for  the  r,-,--.  ■■ 
purposes  of  an  illegal  traCBc  from  the  East  Indies,  and  that  the  plain-   '  * 

tifis  knowingly  assisted  in  preparing  the  goods  for  carriage  on  snch  illegal  voy- 
age. On  demurrer  the  court  gave  judgment  for  the  defendants.  Accord. 
OreviUe  v.  Atkins,  9  B.  &  0.  462.  Bnt  the  illegality  must  be  made  to  appear 
clearly  and  with  certainty  upon  the  face  of  the  plea.  Hill  t.  Manchester  and 
Salford  "Water-works  Company,  2  B.  ft  Ad.  552.     [Mittleholzer  v,  Fnllarton, 

t  By  St.  4  Adds,  o.  IS. 
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6  Q.  B.  989 ;  Smith  t.  Mawhood,  14  K.  ft  W.  462 ;  Simpson  v.  liOrd  How^en, 
9  CI.  k  Fid.  61 ;  Jones  t.  'VFoite,  9  CI.  &  Fin.  68.]  Thos,  if  the  atatnte  of  0 
Anne,  cap.  14,  against  gamog,  be  pleaded  to  a  bond,  the  plea  mnst  show  at 
what  game  the  monef  was  lost.     Colbom  t.  Stockdale,  1  Str.  493. 

With  respect  to  the  different  species  of  illegalitj  pleadable  to  an  action  on  a 
bond,  it  IB  impossible  to  do  more  than  particularise  a  few  of  those  which  have 
actnally  COtne  Qoder  discnssioo  in  reported  caaee.  They  may  be  divided  into 
two  classes,  Tiz.,  1.  Whero  the  illegality  exists  at  common  law ;  and  2.  Where 
it  is  occasioned  by  the  enactments  of  some  statnte.  Under  the  first  class  are 
comprehended  Bonds,  the  conditions  of  which  miUtat«  against  pnblic  policy  : 
sncb,  for  instance,  as  bonds  in  general  restraint  of  trade ;  the  leading  case  on 
which  subject,  Mitchell  v.  Reynolds,  will  be  fonnd  in  this  collection.  See  also, 
Coppock  V.  Bowers,  4  M.  ft  W.  361,  where  an  agreement  to  withdraw  an  elec- 
tion petition,  in  consideration  of  money,  was  held  void.  [As  was  also  in  Eir- 
wan  Y.  Goodman,  9  Dowl.  330,  a  warrant  of  attorney  given  by  an  attorney  to 
induce  a  party  to  forbear  proceedings  against  him  on  a  p«nal  role ;  See  Esp. 
Critchley,  3  Dowl.  ft  L.  527  ;  Ward  t.  Lloyd,  6  Han.  ft  Qr.  85  ;  7  Bcott,  N. 
R.  499,  S.  0.  In  Ken  t.  Leemau,  6  Q.  B.  306,  it  is  laid  down  that  a  prosecu- 
tion merely  for  an  offence  which  might  be  made  the  stibject  of  a  citH  action, 
for  instance,  a  common  aesaalt,  may  legally  be  compromised;  but  that  if  the 
offence  be  in  the  whole  or  in  part  of  a  public  nature,  no  agreement  to  stifle  ft 
prosecution  for  it  can  be  valid ;  as,  for  instance,  if  the  proaecotion  be  for  an 
assault  and  riot.  And  a  promissory  note  given  as  an  inducement  to  forbear 
such  a  prosecution,  e.  g.,  far  cheating  at  cards,  would  be  ordered  by  a  court  of 
equity  to  be  given  up  ;  Osbaldiston  v.  Simpson,  13  Sim.  513.  In  order,  how* 
ever,  to  invalidato  a  contract  on  such  gronnds,  the  intention  to  interfere  with 
the  conrse  of  public  justice  mnst  distinctly  appear ;  Ward  v.  Lloyd,  snpta.  In 
Simpson  v.  Lord  Howden,  10  Ad.  ft  El.  793;  9  CIL  ft  Fin.  61,  an  agreement 
between  shareholderH  of  a  proposed  Railway  Company  and  a  peer,  that  he 
ehonld  withdraw  all  opposition  and  give  his  assent  to  the  line,  and  that  the; 
r*l  fififil  ^^^^  endeavor  to  alter  the  •course  of  the  line,  and  if  the  bill  were 
>■  ^    passed  in  the  then  session,  should,  in  six  months  after  it  received  the 

loyal  assent,  pay  him  50007.  as  compensation  for  the  damage  which  his  property 
would  sustain,  was  holden  valid ;  it  not  being  shown  that  the  money  was  pro- 
mised 08  a  consideration  for  the  peer's  vote  being  given  or  withheld,  or  that  the 
parties  to  the  agreement  intended  to  conceal  it  from  other  landholders  on  the 
line,  or  from  the  legislature,  or  that  any  fraud  was  committed  or  intended  to  be 
committed  on  any  body.]  A  deed  made  in  consideration  of  Ajiiturt  separation 
between  husband  and  wife  is  void,  Hindley  v.  M.  of  Westmeath,  6  B.  ft  C.  200 ; 
[Gocksedge  v.  Cocksedge,  14  Sim.  244,]  though  it  may  be  otherwise  where  the 
consideration  is  an  immediate  one.  Jeev.Thnrlow,  2B.  N.  C.  541.]  InJonesv, 
Waite,  6  B.  N.  C.  341,  the  Court  of  Exchequer  Chamber  agreed  that  a  husband 
cannot  legally  sell  his  consent  to  a  separation,  though  there  was  a  difference  of 
opinion  on  the  question  whether  the  ^ts  stated  upon  that  record  amounted  to 
such  a  sale.  [But  where  separation  is  inevitable,  a  contract  settling  the  terms  on 
which  it  is  to  take  place  U  lawful,  Wilson  v.  Muskett,  3  B.  ft  Ad.  743 ;  Jones  v. 
Waite,  9  CL  ft  Fin.  88  ;  Papps  v.  Webster,  Cam.'  Scac.  148 ;  and  specific  perform- 
ance of  such  a  contract  may  be  decreed,  though  there  be  no  covenant  by  the  tnis- 
tees  to  indemnify  the  husband  against  the  wife's  debts,Pramptonv.  Frampton,4 
Beav.  287 ;  Clongh  v.  Lambert,  10  Sim.  1T4  ;  Jodrell  v.  Jodrell,  9  Beav.  45 ; 
Wilson  V.  Wilson,  14  Sim.  405,  where  part  of  the  consideration  was  to  pnt  an 
end  to  a  suit  for  nullity  of  marriage,  on  the  ground  of  impotency  of  the  bus- 
band  ;  and  the  Yice'Chaucellor,  Sir  Lancelot  Shadwell,  decreed  a  speciGc  per- 
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fbrmuice,  and  rmtmined  tlie  hnsband  by  injnnction  from  compelling  the  wife 
to  proceed  with  the  suit  in  the  Gceleaiutical  Court,  thon^h  it  wu  suggested 
that  by  the  practice  of  the  conrt,  no  restitution  of  coDJogal  rights  coald  be  ob- 
tiuned  pending  the  snit  for  nnllity,  except  hj  a  proceeding  in  that  snit.  And, 
upon  ftppeol  to  the  House  of  Lords,  notwithstanding  an  attack  of  the  most 
^□eral  character,  and  condocted  with  consQniniate  abiUty  □pon  the  policj  of 
aepatation  deeds,  the  decree  of  the  Tice~ChaDCellor  was  affirmed,  and  the  law 
it  is  to  be  hoped,  at  length  finally  settled,  1  Hoase  of  Lord's  Oases,  538  ;]  see 
2  leading  Cases  in  Bqnity ,  2  Am.  ed.  vol.  2,  part  2,  2S5.  Bonds  given  on  an 
immoral  consideration,  ex.  gr.  to  indace  the  obligee  to  lire  with  the  obligor,  id 
a  sUte  of  fornication ;  Walker  v.  Perkins,  3  Bnrr.  156B ;  1  BL  517  ;  though  it 
ia  otherwise  where  the  bond  is  given  in  consideration  of  past  sednction,  Tnmer 
T.  Yaoghan,  2  Wila.  339;  Nye  v.  Mosely,  6  B.  *  C.  133 ;  [even  though  the 
obligor  does  not  cease  to  colubit  with  the  obligee.  Hall  v.  Palmer,  3  Hare, 
532  ;  Fisher  v.  Bridges,  2  BUU  &  Blackbarae,  IIS ;  3  id.  642.}  A  bond  condi- 
tioned to  procure  snbscriptions  for  9000  shares  in  a  patent,  which,  by  its  terms, 
was  assignable  to  no  greater  number  than  five  persons,  has  been  held  void  for 
•illegality.  Duvergier  v.  Pellowee,  10  B.  A  0.  837 ;  5  Bing.  248.  In 
Pole  v.  HwTobiD,  9  East,  416,  n.,  the  bond  was  to  secure  money  agreed  ^  -l 
to  be  given  for  the  discharge  of  a  person  nnlawfnily  impressed,  and  was  held 
void.  [And  so  in  Arkwiightv.  Cantrell,  7  A.  k  £.  565,  was  a  grant  conferring 
k  judicial  office  on  a  person  interested  in  the  matters  to  be  decided.} 

llie  illegality  is  equally  fatal  when  created  by  statute  ;  thus  a  bond  will  be 
void  for  contravening  the  provisions  of  9  Anne,  cap.  14,  sec.  1,  against  gaming, 
see  Colbome  v.  Stockdole,  1  Strange,  493  ;  Mazzinghi  v.  Stephenson,  1  Camp- 
bell, 291 ;  those  of  5  A  6  Edw.  6,  c.  16,  seca.  2  A  3,  against  the  sale  of  oertaia 
otEces;  Laying  v.  Paine,  Willes,  571 ;  Godolphin  v.  Tudor,  Salk.'468  ;  Law  V. 
Law,  3  P.  Wms.  391 :  [Hopkins  v.  Prescott,  6  C.  B.  478 1]  these  of  the  sta- 
tutes of  31  EltE.  cap.  6,  and  12  Anne,  stat.  2,  cap.  12,  against  simony.  See  the 
great  case  of  Ffytche  v.  The  Bishop  of  London,  1  East,  437,  et  notas ;  Flet- 
cher V.  Lord  Sender,  3  Bing.  501 ;  and  see  st.  7  A  8  G.  4,  c.  25,  and  9  Q.  4,  c. 
M ;  aee  also  the  whole  subject  elaborately  discussed,  Fox  v.  Bishop  of  Ches- 
ter, 6  Bing.  1.  So  a  bond  is  void,  if  it  infringe  the  proviaions  of  the  statutes 
against  Usniy.  See  the  notes  to  Ferrall  v.  Shaen,  1  Wms.  Sannd.  294.  A 
contract  to  perform  at  an  unlicensed  theatre  is  void,  Levy  t.  Yates,  8  A.  ft  E. 
129;  and  a  contract  maybe  illegal,  although  not  in  contravention  of  the  specific 
directioua  of  a  statute,  if  it  be  opposed  to  the  general  policy  and  intent  thereof; 
aee  Staines  t.  Wainright,  6  Bing.  N.  C.  174. 

It  is  laid  down  in  some  of  the  older  cases,  that  where  there  are  several  con- 
ditions  to  a  bon^  and  any  one  of  them  is  void  by  statute,  the  whole  bond  ia 
Toid.  Norton  v.  Syms,  Moore,  866 ;  S.  C.  Hobart,  14 ;  Lee  v.  ColshilJ,  Cro. 
Etis.  699  ;  Laying  v.  Paine,  Willes,  571.  In  Norton  r.  Syms,  a  distinctioD  is 
taken  in  this  respect  between  covenants  or  conditions  void  by  common  law, 
and  those  that  are  void  by  statute.  It  is  said,  that  when  some  covenants  in 
an  indenture  are  void  by  oommon  law,  and  the  others  good,  a  bond  for  the  per- 
formance of  all  the  covenants  may  be  good,  so  fiu-  as  respects  the  covenants 
that  are  good.  But  otherwise,  if  any  of  the  covenants  be  void  by  statute,  there 
the  bond  is  void  in  ioto.  See  also  1  Uod.  36,  36  ;  and  per  Bntler,  J.,  2  T.  B. 
139 ;  the  expressions  of  the  Lord  Chief  Jostlce  in  the  text ;  see  also,  Newman 
T,  Newman,  4  M.  A  8.  68,  and  5  Tannt.  746.  However,  the  expretsioDS  used 
in  the  bo<^  which  *lay  down  that  if  one  of  the  conditions  of  a  bond  p....  -, 
be  void  by  statute,  the  whole  bond  is  void,  most  be  understood  to  '■  "■' 
apply  only  to  cases  where  the  statnte  enacts  that  all  instruments  containing 
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•ny  nifttter  eontnrj  thereto,  sfaoll  be  void,  for  otHerwiie  the  common  law  rule 
witi  apply,  and  that  part  only  wilt  be  Toid  which  cootraveneB  the  proTisions  of 
Iheatatnte;  Gaakell  t.  King,  11  East,  165;  Wigg  v.  Shntttoworth.  13  East, 
87;  How  V.  Synge,  15  East,  440  ;  provided  the  good  part  be  Eeparable  from, 
•nd  not  dependant  on  the  illegsl  part.  BiddcU  v.  Leader,  1  B.  &  C.  327 ; 
Eerrison  t.  Cole,  S  East,  231 ;  see  Wood  t.  Benson,  2  Tyrwh.  97.  It  is  in- 
deed clear,  that  if  a  eontraet  be  viade  on  several  eoneideraiion*,  one  of  whieh  it 
illegal,  the  v>hote  promise  teili  be  void.  Featheraton  v.  Uiitchinson,  Cro.  EUz. 
]99;  Waite  t.  Jones,  1  Bing.  N.  C.  662;  Shackell  t.  Bozier,  2  Bing.  N.  0. 
«46.  [See  ace.  Howden  v.  Hugh,  11  A.  &  E.  1036.]  And  that  whether  the 
illegality  be  at  common  law  or  introdnced  by  statnte.  Par  Ttndal,  C.  J.,  in 
Shackeil  t.  Hosier,  The  difference  is,  that  eTery  part  of  the  contract  is  induced 
•ad  affected  by  the  illegal  consideration ;  whereas,  in  cases  where  the  coneide- 
ration  Ib  tainted  by  no  illegality,  but  some  of  the  conditions,  (if  it  be  a  bond,) 
or  promises  (if  it  be  a  contract  of  any  other  description,)  are  illegal,  the  ille- 
gality of  thoee  which  are  bad  does  not  communicate  itself  to,  or  contaminate, 
those  which  aro  good,  except  where,  in  conseqnence  of  some  peculiarity  in  the 
contract,  its  parts  are  inseparable  or  dependent  npon  one  another.  [See  Mal- 
Un  V.  May,  H  M.  &  W.  663.  Green  v.  Price,  13  M.  &  W.  695 ;  Price  t. 
Qr«en,  15  H.  ft  W.  346.] 

It  may  be  here  observed,  that  thongb  the  megality  of  one  of  the  considera- 
tions Titiates  the  contract,  yet  it  is  otherwise  if  one  or  more  of  them  be  merely 
TOid  and  nugatory,  as,  for  instance,  a  promise  by  a  man  to  pay  his  own  jost 
debts  ;  for  then  the  void  consideration  is  a  nullity,  and  tbe  others  which  remain 
snpport  tbe  contract.  See  Jones  v.  Waite,  6  Bing.  N.  G.  341,  and  the  autho- 
rities cited  there  by  EUU  arguendo. 

In  order  that  a  bond  or  other  contract  may  be  void  for  disobedience  to  a 
statnte,  it  is  not  naceasary  that  the  statute  sbonld  contain  words  of  positiva 
pTohibitioD.  "  The  principle,"  sud  Tindal,  G.  J.,  in  De  Begnis  t.  Armlstead, 
10  Bing.  110,  "  is  very  clearly  expressed  by  Holt,  C.  J.,  in  Bartlett  v.  Tinor, 
Carth.  2S2.  '  Evety  contract  made  for  or  about  any  matter  or  thing  which  is 
prohibit«d  and  made  unlawful  by  statute,  is  a  void  contract,  though  the  statat« 
does  not  mention  that  it  shall  be  so,  but  only  inSict  a  penalty  on  the  offender 
becanse  a  penalty  implies  a  prohibition,  thongh  there  are  no  prohibitory  words 
in  the  statute." "  Accord.  Ferguson  v.  Norman,  5  Bing.  N.  C.  80,  [Cundell  t. 
r»i  fiQM  ^*^**"''  **  ^-  ^-  3'^^  l]  8*^  '■""r  tias  Light  Comp.  v.  Turner,  9  Bing. 
[  lb»&J   ^_  Q_  gj^^  g  jj  ggg^  ^^^^^  .^  ^^  j^^j^  ^j^^^  ^j^^  covenante  in  a  lease, 

expressed  to  be  granted  for  a  purpose  forbidden  by  statute,  could  not  be  en- 
forced, [and  it  was  there  made  a  question,  whether  the  landlord  conld  ever  re- 
cover the  land,  which,  however,  it  wonld  seem  he  might,  see  Tregoning  v. 
A.tt«nborongh,  7  Bing.  97 ;  bat  see  Scarfe  v.  Morgan,  4  M.  ft  W.  270,]  and 
Cope  V.  Bowlands,  2  M.  ft  W.  157,  where  the  court  also  negatived  an  idea  that 
had  existed,  via.,  that  there  was  a  difference  betweenthe  stringency  of  a  statnta 
for  the  protection  of  tbe  subject,  and  one  for  the  protection  of  the  revenne. 

[Nice  questions  of  construction,  however,  sometimes  arise  in  determining 
whether  the  intention  of  a  statute  prescribing  under  penalties  the  mode  of  car- 
rying on  a  particular  trade  according  to  certain  mtes  for  tbe  protection  of  the 
revenne,  is  merely  to  protect  and  increase  the  revenue  by  enforcing  the  penal- 
ties against  a  trader  who  does  not  comply  with  the  rales,  or  to  render  tbe 
contracts  entered  into  by  snch  trader  illegal.  See  Johnson  v.  Hudson,  11 
East,  180.  In  Smith  v.  Mawhood,  14  M.  ft  W,  452,  it  was  laid  down  in  con. 
fonnity  with  the  cases  above  cited,  that  where  the  intent  of  a  statnte  is  to  pro- 
h^it  a  contract,  althongh  that  be  only  by  the  imposition  of  a  penalty,  and  for 
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purpoBBB  or  revenue,  the  contnct  is  Toid,  and  cftiinot  be  enforced  by  action ; 
bat  npon  the  constnictiaii  of  the  atatnte  then  under  consideration,  the  EzciM 
License  Act,  6  Geo.  4,  c.  81,  it  wu  holden  that  the  sectioos  26  and  26,  vhich 
enforce  penaltiea  npon  an;  manafactnTer,  or  dealer  in,  or  eeller  of  tobacco,  vho 
shall  not  have  Iiifl  name  painted  on  his  entered  premises,  or  shall  not  hare  ob- 
tained a  license,  had  not  the  effect  of  avoiding  a  sale  mode  by  one  who  had  not 
confoimed  to  their  provisions,  or  of  defeating  an  action  for  the  price. 

A  contract  will  not  become  illegal  bj  refo/um  which  was  not  so  when  made, 
olthongh  the  party  making  it  wae  boand  by  law  nnder  a  penalty  to  do  a  subse- 
quent act,  which  has,  however,  been  neglected;  thus,  where  an  attorney 
neglected  to  enter  his  certificate,  he  was  permitted  to  recover  for  work  done 
before  the  expiration  of  the  time  allowed  for  entering  it.  Eyre  v.  Shelley,  6  U. 
&  W.  270.  And  there  may  occur  cases  in  which  a  contract,  the  perfoimance 
of  which  conld  not  hare  been  enforced,  becanse  the  contract  itself  was  forbid- 
den, will  become  available  if  executed,  becanse  the  policy  of  the  statate  which 
prohibits  its  enforcement  while  in  an  execntory  statnte  waa  to  secnre  its  execu- 
tion ;  M'Callan  v.  Mortimer,  9  M.  &  W.  640,  where  the  seller  of  stock  recovered 
the  price  of  stock  actaally  transferred,  altbongh  at  the  time  of  tike  contract  to 
transfer,  the  seller  was  not  actnoJly  possessed  of,  or  entitled  to  the  stock,  and 
so  the  contract,  while  execntory  as  it  is  said,  was  incapable  of  being  enforced 
by  reason  of  the  provisions  of  the  Stock  Jobbing  Act,  7  Geo.  2,  c.  8,  s.  8, 

It  seems  that  a  contract  is  not  illegal  or  void,  simply  becanse  private  rights 
are  interfered  with  by  the  act  stipulated  for ;  e,  g.,  where  the  consideration  is  a 
breach  of  contract,  or  of  private  trust,  the  contract  may  be  enforced,  and  the 
persons  injured  by  its  performance  are  left  to  the  ordinary  moans  of  redress ; 
Walker  v.  Eichardaon,  10  M.  A  W.  284 ;  per  Parke,  B.,  Jackson  v.  Oobbin,  8 
M.  &  W.  797 ;  per  Taughan,  0.  J.,  Bndyard's  case,  2  Tent,  23.] 

A  qnestion  Bonetimes  arises,  whether,  when  a  statute  points  out  a  particular 
mode  for  the  performance  of  some  act  therein  commanded,  its  enactments  shaQ ' 
be  taken  to  be  imperative,  or  only  directory :  in  *the  former  only  of  which  ^  ^ 
coses  on  act  done  in  a  different  mode  from  that  pointed  out  by  the  sto-  ^  ^ 
tnte  would  he  void.  In  Pearce  t,  Morrice,  S  Ad.  ft  Ell.  96,  the  following  rule 
for  distinguishing  between  imperative  and  merely  directory  enactments,  is 
given  by  Mr.  J.  Taunton ;  "  A  clanse  is  dirfclory  where  the  provisions  contain 
mere  matter  of  direction  and  no  more ;  bnt  not  so  when  they  are  followed  by 
words  ofpositive  prohibition."  See  Bex  v.  Qravesend,  3  B.  ft  Ad.  240;  Bex 
T.  St  Gregory,  2  Ad.  ft  El.  106 ;  Brooks  v.  Oock,  3  A.  ft  E.  138 ;  [Southamp- 
ton Dock  Company  v.  Bichards,  1  Man.  ft  Gr.  448  ;  Scott  N.  B.  8.  C,  E.  T. 
Birmingham,  6  B.  A  0.  29 ;  Cole  v.  Green,  7  Scott  N.  R.  682,  where  a  parti- 
cular mode  of  signature  of  a  contract  was  directed.]  "  It  is  (said  Parke,  B,, 
in  Owynne  v.  Bomell,  2  Bing.  N.  C.  39,)  by  no  means  any  impediment  to  con- 
Btming  a  clanse  to  be  directory,  that  if  it  is  so  constmed  there  is  no  remedy 
for  noncompliance  with  the  direction.  Thus,  the  statutes  which  direct  tiie 
(jnarter  session  to  be  held  at  certain  times  in  the  year,  are  constmed  to  be  di- 
rectory. Bex  T.  Justices  of  Leicester,  7  B.  ft  0.  6.  And  the  sessions  held  at 
other  times  are  not  void.  Yet  it  would  be  diCBcult  to  say  that  there  would  be 
any  remedy  against  the  justices  for  appointing  them  on  other  than  the  terms 
prescribed  by  the  statute."  [Thames  Haven  Dock  Company  v.  Bose,  4  Mao. 
ft  Gr.  652,  Scott,  N.  E.,  S.  0.] 

In  Gillow  V.  Lillie,  1  Bing.  N.  C.  G96,  the  qnestion  was  discnased  whether  a 
joint  deed  executed  by  two  persons,  one  of  whom  labored  nnder  a  statutory  dis- 
ability, wonld  be  void  as  against  both,  or  only  as  against  the  one  rendered 
incapable  by  statute ;  bnt  the  point  was  not  decided,  as  the  oonrt  held,  that  the 
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deed  being  BSTenl  u  veil  ss  joutt,  tlw  dofenduit'i  sevenl  lisbSit;  was  aaSk 
Cient  to  muntun  tlie  action. 

It  ia  lud  down  in  Whelpdsle'i  cue,  bib  Bep.  119,  a.,  Stead  t.  Moon,  On. 
Jac.  152,  and  ever  since  held,  that  illeg:aUt7  mnat  be  pleaded  in  answer  to  a 
bond  or  other  deed,  and  cannot  be  taken  advantage  of  nnder  a  plea  of  no»  at 
faetwm.  See  Uestajer  t.  B^gB,  4  Tyrwh.  471,  1  C.  H.  &  (B.  110,  vhere  it 
vas  held  that  non-compliance  with  the  provisions  of  the  umoity  act  mnst  be 
beaded.  And  so  mnst  ft«nd.  Edwards  t.  Stephen,  1  TjrwL  209.  In  HtU  r. 
llaaebester  and  Salfoid  Watonrorks  Compujy,  &  B.  A  Ad.  814,  a  corporatioit 
vas  empowered  by  statate  to  raise  money  by  bonds  under  their  common  seal, 
and  the  aet  directed  that  the  issue  of  all  sncb  bonds  ehonld  be  Banctioned  bj 
the  resolution  <^  a  meeting  of  proprietOTS,  oonstitated  in  a  particnlar  way. 
Certain  bonds  were  issned  by  the  ^;eat,  and  sealed  with  the  seal  of  the  cerp^ 
ntioD,  but  not  in  pnrsoanoe  oftheresolntion  of  any  ench  meeting  as  the  statate 
directed.  The  court  held  that  the  bonds  were  vc^,  and  that  the  non-compU- 
•nee  with  the  pronsioos  of  the  statnte,  need  not  be  pleaded,  bot  might  be  given 
in  evidence  under  wm  etl  fiietam.  This  ease  proceeded  on  the  ground  that  as 
the  corporation  was  the  creature  of  the  act,  and  had  no  powers  but  those  which 
the  act  gave  it,  a  bond  not  executed  in  conformity  to  the  act,  was  not  in  point 
of  &ct  executed  by  the  corporation  at  all.  See  Fontet  v,  Basingstohe  Canal 
Co.,  3  Bing.  N.  0.  433.  The  iUegi^ty  too  must  be  dearly  shown,  for  it  is  ft 
tiling  not  to  be  presamed  upon  a  dubious  state  of  pleading.  Jones  v.  Waite, 
6  Bing.  N.  0.  360  J  9  CL  A  Fin.88,  S.  0. 

With  respect  to  Jroud,  that  has  been  alirays  cooeideTed  pleadable  as  well  as 
illegality,  and  it  is  pleadable  only,  and  cannot  be  given  in  evidence  under  ncm 
ttt  /aeium,  Edwards  v.  Brown,  1  0.  A  Jerv.  307,  In  a  late  case  at  N.  P., 
Lord  Abinger  held,  that  where  the  party  knows  the  effect  of  what  he  executes, 
proof  that  it  was  executed  in  couBeqnence  of  previons  fraud,  is  not  evidence 
TUider  a  plea  of  fraud.  Mason  v.  Ditcbbonnie,  1  M.  ft  Bob.  460.  A  new  triti 
was  moved  for,  and  the  Court  of  Exchequer  made  the  mle  absolute,  in  order 
that  the  qneetion  might  be  more  distinctly  raised.  Ibid,  in  notis,  2  0.  M.  A  B. 
730,  n. 

[When  it  ia  sought  to  invalidate  a  deed  on  the  groond  of  &asd,  evidence  tf 
ft  consideration  diflereut  fnun  that  expreased,  may  be  given  for  the  pnrpoee  of 
supporting  the  deed,  Qale  t.  Williamson,  8  U.  A  W.  40S ;  Fott  v.  Todhiuitei!, 
S.Ool.  0.  0.  76.J 


It  leenu,  that  tnai  could  not  be  pleaded,  or  given  in  evideiice  at  oom- 
mon  law,  ae  a  defence  to  an  action  on  a  specialty,  unless  it  attached  directly 
to  the  execndon  of  the  instrament,  and  not  merely  to  the  transaction  ia 
which  the  instmnient  ori^nated.  A  gnntor  or  obligor  might,  therefore, 
ftvoid  his  own  deed  hy  showing,  that  it  was  misread,  or  its  purport  Edsetj 
(leolared  at  the  time  when  it  was  executed ;  Thoronghgood's  caae,  2  Coke, 
4;  Deny.  Farlee,  2  Zsbri8]do,289;  Jackson  v.  Bayner,  12  Johnson,  469; 
The  Farmers  and  Mechanics'  Bank  v.  WhinSeld,  24  Wend.  419  ;  Anthony 
▼.  Wilson,  14  Pickering,  803 ;  The  Chestnut  Hill  Reservoir  Company  t. 
Ohase,  14  Connecdout,  123 ;  but  not  that  he  had  been  induced  to  execnta 
it,  by  fraudulent  reprraentatjoaa,  aa  to  the  nature  or  value  of  the  oonsidera- 
tion  on  which  it  was  founded ;  Vrooman  t.  Phelps,  2  Johnson,  177 ;  Dale  r. 
Booeevelt,  9  id.  307;  Dorr  v.  Mnnsell,  18  id.  430;  Franohot  v.  Leach,  6 
Gowen,  606 ;  Stevans  v.  Judwm,  4  Wend.  471 ;  Taylor  v.  King,  6  Mua- 
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tori,  858 ;  TTyok  v.  Haoklin,  2  B&n^olph,  426 ;  BarrowB  v.  Alter,  7  Mis- 
Kuri,  424 ;  Mordeoai  t.  Tankerly,  1  Alabama,  100 ;  Bogers  t.  Colt,  1 
New  Jersey,  714 ;  DonoldsoD  t.  Barton,  4  Bev.  &  Bat.  435-  Thns  it  vaj 
held  in  StevenB  t.  Jadson,  4  Wendell,  471,  that  a  plea  alleging,  that  tho 
execution  of  the  bond,  on  vbioh  auit  was  biongbt,  bad  been  lodnced  by 
the  frandnlent  misrepresentatJona  of  the  [^Intiff,  was  bad  after  verdiot, 
tnd  that  judgment  most  be  entered  against  the  defendant,  notwithstanding 
ft  finding  by  the  jury  in  hia  fevor.  An  oppoMte  conrae  was  notwithstand- 
ing pnraned  in  Massschnsetta,  where  it  was  held,  that  a  contract  vitiated  by 
fraud,  cannot  be  enforced  at  law  by  the  guilty  party,  even  when  it  is  nnder 
seal,  and  when  the  frand  oonsista  in  misieprewntationii  as  to  the  conaiderB- 
taon,  and  not,  aa  in  Thoronghgood's  case,  with  regard  to  the  purport  of  th« 
eoatract  itself;  Bliss  t.  Thompson,  4  Massachusetts,  492;  Boyntoa  t. 
Bnbbard,  7  id.  119;  Somes  t.  Skinner,  16  id.  848.  "Where  fraud  is 
proTcd,  or  admitted,"  said  Pabsoks,  G.  J.,  in  Boynton  t.  Hubbard,  "do 
good  reason  can  Ije  Assigned  why  relief  should  not  be  obtained  in  a  oonrt  of 
law,  although  not  always  in  the  same  way  in  which  it  might  be  obtained  in 
a  conrt  of  equity."  It  was  held  in  like  manner  in  Haaard  v.  Irwin,  18 
Pick.  95,  that  where  a  sale  is  made,  and  a  bond  i^ven  for  the  purchase- 
money,  fr&nd  in  the  sale  is  a  good  answer  to  an  action  on  the  bond.  The 
same  ground  was  taken  in  the  leeent  case  of  Hoit  r.  Holcomb,  8  Foster, 
685,  where  the  decisions  in  \ew  York  were  denied  to  be  law;  while  the 
Koent  case  of  Evans  t.  Edmonds,  13  G.  B.  777,  would  seem  to  establish, 
that  a  fraudulent  misstatement  of  any  thing,  which  forms  the  moving  cause 
m  indnoement  to  the  execution  of  a  specialty,  will  render  it  voidable,  and 
nay  be  pleaded  in  bar  to  an  action  brought  upon  it. 

A  aindlar  view  prevails  in  Virginia,  and  some  other  parts  of  the  Union; 
Chew  V.  Moffitt,  6  Mnnford,  120;  Tomlinaon  t.  Mason,  6  Randolph,  169. 
And  tbe  rigor  with  which  the  conunon  law,  enforced  obligalirais  under  seal, 
has  been  mitigated  in  many  of  the  states  by  statute,  and  fraud,  or  failnie 
of  constderation,  rendered  a  good  defence  to  a  sealed  inatram^t;  Gase  v. 
Bonghton,  11  Wend.  108;  Greathonse  v.  Dunlap,  3  M'Lean,  803;  Leo- 
nard T.  Bat«B,  1  Blackford,  172;  Fitagerald  v.  Smith,  1  Garter,  310. 

Whatever  may  be  tbe  effect  of  a  seal  at  common  law,  when  the  transao- 
tion  is  fraudulent  as  between  the  parties,  it  cannot  give  effect  to  any  trans- 
aotion  which  contravenes  the  general  policy  of  the  law.  A  deed  may, 
dierefore,  be  avoided  in  all  cues  by  showing,  that  it  is  founded  upon  on 
illegal  consideration ;  Bmce  V.  Lex,  4  Johnson,  210 ;  Boyle  v.  Cooper,  2 
Murphy,  286 ;  or  that  it  was  executed  in  violation  of  some  rule  of  the  com- 
mon or  statute  law ;  Fox  v.  Mensoh,  8  W^tts  &  Sergeant,  444 ;  Sen  v.  Shot- 
Well,  8  New  Jersey,  476 ;  for  the  law  will  go  behind  the  seal,  and  deal  with 
the  transaction  according  to  its  intrinsio  merits;  Gray  v.  Hook,  4  Com. 
Btock,449;  Fuherv.  Bridges,  2  Ellis  &  Blackburn,  118;  8  Id.  642.  And 
it  necessarily  follows,  that  when  the  illegality  is  apparent  on  the  laoe  of 
the  instrument,  no  other  pro<^  need  be  given;  Martin  v.  Amoe,  18 
Iredell,  201. 

All  defences  to  a  specialty  founded  on  the  transaction  in  which  it  was  given, 
and  otdlaterol  to  the  specialty  itself,  mnst  be  set  forth  apeoially,  and  nothing 
can  be  given  in  evidence  under  the  plea  of  non  etc  /actum,  which  does  not 
defeat,  or  disprove  the  ezecntioD  of  the  inetnunent ;  Greathouse  v.  Bnnlap, 
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8  M'Lewi,  803;  Bradley  v.  Grosh,  8  Barr.  45.  lUegality  or  fraudulent  fail- 
ure of  oODsideratioo,  mast  therefore,  be  epecially  pleaded,  whether  the  defence 
be  made  under  the  oomm on  or  etatutelaw;  Taylor  v.  King,  6  Munford,  358; 
Chew  T.  Moffitt,  id.  120 ;  Tomlinson  t.  Mason,  6  Band.  169 ;  Huston  t. 
Williams,  3  Blackford,  170;  The  CommissionerB  of  the  Poor  r.  Harrison, 
1  Nott  &  M'Cord,  654;  The  United  States  t.  Sawyer,  1  GalliBon,  87. 
And  it  would  even  appear,  that  if  the  defendant  admit  the  sealing  and 
delivery  of  the  instrument,  and  seek  to  avoid  their  effect  by  showing  that 
tiioy  were  induced  by  a  frandnlent  statement  at  the  time  of  execution,  he 
must  set  forth  his  defence  in  foil  on  the  record,  and  cannot  take  advantage  of 
it  under  the  general  issue ;  Edwards  v.  Brown,  1  Cr.  &  J.  807;  Thorough- 
good's  case.  The  law  was,  however,  held  the  other  way  in  Van  Valken- 
bnrgh  v.  Bonk,  12  Johns.  837,  where  it  was  said,  that  the  defendant  might 
prove  under  turn  etl  /actum,  that  one  instrument  had  been  fraudnlently 
Bnbstituted  for  another  at  the  time  of  execution,  because  tbis  would  show, 
that  his  assent  had  never  been  legaUy  or  actually  given  to  the  former.  It 
was  said  in  like  manner  by  Stoby,  J.,  in  Bottomley  v.  The  United  SUtea, 
1  8tor7, 135, 148,  that  fraud  or  nndne  influence,  like  lunacy,  render  ft 
deed  wholly  void,  and  may  therefore,  be  given  in  evidence  under  the  plea  of 
fu>R  at /actum.  The  opinion  thus  expressed,  would  seem  very  qnestion- 
abte,  but  there  can  be  little  doubt,  that  it  is  enough  to  aver  that  a  releaae 
or  other  instrument  under  seal,  was  obtained  by  fraud,  without  setting  oot 
the  fact  or  circnmstanoes  in  whicb  the  fraud  consisted;  Hoitt  v.  Holcomb, 
8  Foster,  535 ;  for  sncb  a  plea  is  sufficient  in  a  suit  on  a  note  or  other 
simpio  contract,  or  even  on  a  judgment;  Tresbam's  case,  9  Coke,  110; 
Sherwood  v.  Johnson,  1  Wend.  443  ;  and  there  is  no  reason  for  requiring 
greater  exactness  in  a  defence  to  a  bond ;  Mason  t.  Evans,  Ooze,  182 ; 
Fierce  v.  Smock,  2  Bkckford,  816. 

All  matters  which  would  entitle  the  defendant  in  an  acdon  brought  on  ft 
speiriftlty,  to  relief  in  a  court  of  eqnity,  will  be  a  good  defence  in  a  court  of 
law  in  Pennsylvania,  where  both  systems  of  jurisprudence  are  administered 
by  the  same  tribunals,  through  the  medinm  of  legal  forms.  Fraud  or  failure 
of  consideradon  may,  therefore,  either  be  specially  pleaded  to  a  suit  brought 
on  a  bond,  or  taken  advantage  of  at  the  trial,  under  a  plea  of  payment,  with 
notice  of  tho  special  matter  to  be  given  in  evidence ;  Stubb  v.  King,  14 
Sergeant  4  Rawle,  206;  MoCullooh  v.  McKee,  4  Harris,  290.  In  Car- 
penter V.  Grof^  5  Sei^eant  &  Bawle,  162,  this  doctrine  was  applied, 
to  a  bond  obtained  throagh  the  fraadnlent  misrepresentations  of  the 
obligee ;  and  in  Solomon  v.  Kimmel,  5  BJnney,  282,  where  the  considerft- 
tion  failed  in  consequence  of  the  foilnre  of  title  to  the  land,  for  which  the 
bond  was  given. 

Previously  to  this,  the  law  had  been  anthoritatively  established  in  the 
caae  of  Baring  v.  Shippen,  2  Binney,  154,  and  want  of  conaideradou,  and 
fraud  on  the  part  of  the  obligee,  at  the  time  of  the  delivery  of  the  bond, 
held  a  valid  defence  against  a  sabsequent  asmgnee,  who  brought  suit  in 
his  own  name  under  the  provisions  of  a  local  enactment.  There  has  con- 
eeqaentiy  been  but  little  occasion  in  Pennsylvania,  to  discuss  what  would 
be  good  common  law  pleas  to  a  bond,  and  fbw  cases  are  to  be  found  on  tbe 
sabject.  Every  thing  which  ex  xqtio  et  bono,  should  prevent  the  obligee 
from  recovering,  if  not  capable  of  bemg  pleaded  under  the  rales  of  the 
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D  law,  may  be  token  Advantage  of,  either  nnder  the  plea  of  paytueiit, 
with  notice  of  the  special  matter  to  be  given  in  eTidence,  or  hj  the  aid  of  a 
special  plea,  which,  if  not  good  in  law,  will  yet,  if  eet  forth  with  sufficient 
preciBlou,  be  supported  by  the  conrts  on  equitable  grounda.  The  law  of 
South  Carolina  aeema  to  be  subatantially  on  the  aame  footing;  Colbum  t. 
HatthewB,  2  Richardaon,  il86 ;  Gray  v.  Hankinson,  1  Bay,  278  :  The 
State  V.  Gaillard,  2  Id.  U;  Adams  v.  Wylie,  1  Nott  &  M'Cord,78;  Hears 
T.  Barkett,  2  HiU,  657 ;  Ragsdale  t.  Thom,  1  M'Mnllan,  335. 

It  should,  however,  be  remembered,  that  although  ^/aUure  of  oonsideiv 
tion,  is  a  sufficient  anawer  to  a  suit  brought  on  a  sealed  iustmment,  on 
the  principles  of  equity  as  now  adopted,  by  the  statute  or  common  lav 
in  most  of  the  states  of  the  Union,  yet  b  viant  of  consideration  is  not,  for 
the  seal  imports  a  consideration,  or  more  properly  speaking,  renders  a  coD' 
sideration  superfluous,  and  binds  the  partica  by  force  of  the  natural  and 
legal  presumption,  that  an  inatrumeut  executed  with  so  much  deliberation 
and  solemnity,  is  founded  upon  some  sufficient  cause  ;  Walker  v.  Walkec, 
13  Iredell,  335  ;  Wing  v.  Chase,  35  Maine,  260.  Hence  the  reason  why 
equity  forbids  a  recovery  on  a  specialty,  when  there  is  a  failure  of  oon- 
sideration,  ia  not  because  it  was  uecesaary  in  the  first  instance,  bnt  becaoM 
it  has  been  made  so  by  the  underEtanding  of  the  parties,  and  because  the 
purpose  of  the  contract  is  necessarily  defeated,  by  the  disappointment  of 
the  expectations  nnder  which  it  was  formed;  Yard  v.  Patton,  1  Harris, 
£S5.  Chancery,  therefore,  will  not  interpose  to  restrain  a  suit  on  a  COTA- 
nant,  on  proof  that  it  was  given  without  a  consideration,  nor  unless  it  be 
diowa  that  the  consideration  has  failed ;  Kennedy  v.  Kowell,  20  Conn. 
S4d ;  and  although  future  illicit  cohabitation  is  a  bad,  and  past,  no  oon< 
sideration,  either  for  a  specialty  or  simple  contract,  yet  a  recovery  may  no 
leas  be  had,  on  a  bond  given  to  a  mistress,  unless  there  is  evidence  of  undue 
influence  on  the  one  hand,  or  of  a  stipulation  for  the  continuance  of  the 
unlawful  connection  on  the  other ;  Fbher  r.  Bridges,  3  Ellis  &  Blackbums, 
642. 

It  is  proper  to  say,  in  taking  leave  of  this  brief  notice  of  an  important 
and  difficult  subject,  that  the  law  will  leave  all  who  share  in  the  guilt  of 
an  illegal  or  immoral  transaction  where  it  finds  them,  and  wiU  neither  lend 
its  aid  to  enforce  the  contract  while  executory,  nor  to  rescind  it  and  recover 
back  the  ooDsideration  when  executed.  The  maxim  nemo  aUegani  iurpi- 
ditudinem  iiiatn,  audiendut,  applies  in  snob  caaes  with  full  force,  for  no 
right  can  be  founded  on  the  allegation  of  a  wro^,  in  which  the  com- 
plainant  avows  himself  to  have  been  a  partaker;  White  V.  Hunter,  3  Foster, 
128;  Slurphy  t.  Hubert,  4  Harris,  50.  H. 
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HIL.  nil.  J.  E. 
[uFOBiiv,  1  p.  wtLiUHa,  181. (a)] 

Abovkdor pnanla tonrtnlaoiuHlf  from trndlnglD  &  puilcnlu  pUce, tf 

naild«>d(m,  li  nod.    Skui,  K  It  bg  r " -" — "—   • 

tnOlnf  UiU. 

Debt  upon  a  bond.  The  defendant  prayed  i^er  of  the  condition,  which 
lecited,  that  vhereiie  the  defendant  bad  assigned  to  the  platntifT  a  lease  of 
ft  messuage  and  bakehouse  in  Dquorpond  Street,  in  the  parish  of  St. 
Andrew's,  Holbom,  for  the  term  of  fire  jeara  :  now  if  the  defendant  shonlcl 
not  ezerciae  the  trade  of  a  baker  within  that  parish,  during  the  said  term, 
or,  in  ease  he  did,  should  within  three  days  after  proof  thereof  made,  pay 
to  the  plaintiff  the  snm  of  fifty  pounds,  then  the  said  obligation  to  be  void. 
QuHnu  fecti*  et  auditit,  be  pleaded,  that  he  waa  a  baker  by  trade,  that  he 
had  served  an  apprenticeship  to  it,  rations  ettjui  the  laid  bond  waa  void  in 
law,  per  quod  he  did  trade,  prout  ei  bene  licuit.  Whereupon  the  plaintiff 
demurred  in  law. 

And  now,  after  this  matter  bad  been  several  times  argned  at  the  bar, 
Parker,  0.  J.,  delivered  the  resolntion  of  the  court. 

The  general  question  upon  this  record  is,  whetiier  this  bond,  being  made 
In  restraint  of  trade,  be  good  t 

Ani^  we  are  all  of  opinion,  that  a  special  conrideration  being  set  forth  in 
the  condition,  which  shows  it  was  reasonable  for  the  parties  to  enter  into  it, 
the  same  is  good ;  and  that  the  true  distinction  in  this  case  is,  not  between 
promises  and  bonds,  but  between  oontracta  tctlh  and  tcxtJuial  consideration ; 
and  that  wherever  a  sufficient  consideration  appears  to  make  it  aproper  and 
a  useful  contract,  and  sucb  as  cannot  be  set  aside  without  injury  to  a  Eur 
contractor,  it  ought  to  be  maintained ;  but  with  thjs  constant  diversity,  vti. : 
where  the  restraint  is  general  not  to  exercise  a  trade  throughout  the  king- 
dom, and  where  it  is  limited  to  a  particular  place ;  for  the  former  of  these 
must  be  void,  being  of  no  benefit  to  either  party,  and  only  oppressive,  as 
shall  be  shown  by  and  by. 

The  resolutions  of  the  books  apon  these  contracts  seeming  to  disagree,  I 
vill  endeavour  to  state  the  law  upon  thb  head,  and  to  reconcile  the  jarring 
opinions;  in  order  whereunto,  I  shall  proceed  in  the  following  method  : 

lat.  Give  a  general  view  of  the  cases  relating  b>  the  realrunt  of  trade. 

2ndly.  Make  some  observations  from  them. 

Srdly.  Shew  the  reasons  of  the  differences  which  ars  to  be  found  in  these 
eases;  and 

4tbly.  Apply  the  whole  to  the  case  at  bar. 

As  to  the  otaea,  tbey  are  either  first,  of  voluntary  restrunts  against^  or 

(a)  10  Hod.  27,  65,  180.     Fort  296.     Euolation  of  Uie  Mart  of  B.  B. 
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wIttioDt,  a  nuui's  own  ooiueitt;  or  Beoondly,  of  TolanUi^r  nstnintB  hj 
agreement  of  the  parties. 

Involantar;  restrainto  ma;  be  reduced  nader  these  heads, 

1st,  Grants  or  oharten  from  the  erown. 

2dly.  GnetomB. 

Sdlj.  Bj-lawB. 

Grants  or  charters  from  the  crown  may  be, 

let.  A  new  charter  of  incorporation  to  trade  gmvnUj,  exdnuTe  of  all 
others,  and  this  is  void.     8  Go.  121. 

2DdIj.  A  grant  to  partimilar  persons  for  the  sole  exercase  of  any  known 
trade ;  and  this  is  void,  because  it  is  a  monopoly,  and  against  the  policy  of 
the  common  law,  and  contrary  to  Magna  Gharta.     11  Go.  64. 

Sdly.  A  grant  of  the  sole  use  of  a  new  invented  art,  and  this  is  good, 
htang  indalged  for  the  encoarsg^Dent  of  ingenuity ;  bat  this  is  tied  np  by 
the  statute  of  21  Jac.  1,  cap  8,  s.  S,  to  the  term  of  foorteen  years;  for 
after  that  time  it  is  presumed  to  be  a  known  trade,  and  to  have  qiread. 
itself  among  the  people.  (|) 

KeatiaintB  by  custom  are  of  three  sorts, 

let.  Soch  as  are  for  the  benefit  of  some  particular  persons,  who  are 
alleged  to  use  a  trade  for  the  advantage  *Df  a  oommnnity,  which  are  r«ii<q.| 
goods,  8  Co.  125.  Cro.  Elis.  803.  1  Leon.  142.  Mich.  22  H.  <■  '  i 
6,614.    2BuIst.l96.    1  Boll.  Abr.  661. 

2dly.  For  the  benefit  of  a  commuuity  of  persons  who  are  not  alleged, 
but  supposed  to  use  the  trade,  iu  order  to  exclude  foreigners,  (j;)  Dyer, 
S7d,  b.  W.  Jones,  162.  8  Go.  121.  11  Go.  62.  Garter,  68, 114,  held 
good. 

Sdly.  A  custom  may  be  good  to  resttmn  a  trade  in  a  particnlar  place, 
though  none  are  either  supposed  or  alleged  to  use  it;  as  in  the  case  of 
Kppoo.    Renter,  106, 106. 

BestraintB  of  trade  by  by-laws  are  these  several  ways. 

IsL  To  exclude  foraignsrs;  and  this  is  good,  if  only  to  enforce  a  preee- 
dent  custom  by  a  penalty.  Carter,  68, 114.  8  Co.  I26.(a)  But  where 
there  is  no  precedent  custom,  such  by-law  is  void.  1  Boll.  Abr.  864.  Hob. 
810.  I  Balst.  11, 8  Keb. 808.(5)  But  the  case  in  Keble  is  misreported; 
tot  there  the  defendants  did  not  plead  a  custom  to  exclude  foreigners,  bat 
only  generally  to  make  by-laws,  which  iras  the  ground  of  the  resolution  in 
that  case. 

Sdly.  AH  by-laws  made  to  cramp  trade  in  general,  are  void.  Moor,  &76. 
2  Inst.  47.     1  Bulst.  II. 

Sdly.  By-laws  made  to  restrain  trade,  in  order  te  the  better  government 
and  regnlation  of  it,  are  good,  in  some  oa8es,(c)  vii.  if  they  are  for  the 
benefit  of  the  place,  and  to  avoid  public  iDoonvenienoes,  niusances,  &o>  Or 
for  the  advantage  of  the  trade,  and  improvement  of  the  commodity.     Sid. 

e  the  farther  regnlationt  iutiodiiMd  by  St.  6  &  6  W.  4,  o.  S8 ;  2  &  8  T. 
kSV.c.  69. 
(I)  Bettraintt  of  this  kind,  whether  by  custom  or  bjlaw, 
iKiroughs  b7  St  G  &  6  W.  4,  0.  76,  s.  14.    This  sat  does  no 
(a)  VVollBy  T.  Idle,  4  Borr.  1861. 
ib)  Tide  HarriBOD  t.  Oodman,  1  Burr.  12.     Hesketli  t.  Braddock,  3  Bnrr.  1660. 
(c)  Wannell  v.  Chamber  of  the  City  of  London,  I  SUa.  STG.    The  King  v.  Hartuun, 
S  Biirr.  IS^    Ptenw  v.  Bartrsn,  Cowp.  Kae. 


(t)  Bee  th 
«.  G7 ;  7  &  8 
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284.  RsTD).  288.  2  Keb.  27,  878,  and  5  Co.  62,  b.,  vhich  hat  is  npon 
the  by-law  for  bringing  all  broad-cloth  to  Black  well-ball,  there  to  be  viewed 
and  marked,  and  to  pay  a  pennj  per  piece  for  marking;  this  was  held  a 
reasonable  by-law ;  and  indeed  it  aeems  to  be  only  a  fixing  of  the  market ; 
for  one  end  of  all  markets  is,  that  the  commodity  may  be  viewed ;  bnt 
then  they  most  not  make  people  pay  unreasonably  for  the  liberty  of  trading 
there. 

la  8  Keb.  809,  the  recent  case  ia  upon  a  by-law  for  restreioing  silk- 
tfarowstera  from  using  more  than  such  a  certain  number  of  spindles,  and 
tiiere  the  by-law  woold  bare  been  good,  if  the  reasons  given  for  it  had  been 
true. 

Voluntary  restraints  by  agreement  of  the  parties  are  either, 

1st.  General,  or 

2dly.  Farticnlar,  as  to  places  or  persons. 
n-ifA-i       "'General  restraints  are  all  void,  whether  by  bond,  covenant  or 
L        J  promise,  &c.,  with  or  without  consideration,  and  whether  it  be  of 
the  party's  own  trade,  or  not.     Cro.  Jao.  596.    2  Bulst.  138.     Allen,  67. 

Particular  restraints  are  either,  Ist.  without  consideration,  all  which  are 
Toid  by  what  sort  of  contract  soever  created.  2  H.  5,  5.  Moor,  115, 242. 
2  Leon.  210.  Cro.  Eli«.  872.  Noy,  98.  Owen,  143.  2  Keb.  877. 
March,  191,     Show.  2.  {not  well  reported.)     2  Saund.  155. 

Or,  2d1y,  particular  restraints  are  with  consideration. 

Where  a  contract  for  restraint  of  trade  appears  to  be  made  npon  a  good 
and  adequate  consideration,  so  as  to  make  it  a  proper  and  neeful  contract, 
it  is  good.  2  Bulst.  136.  Rogers  v.  Parry.  Though  that  case  is  wrongly 
reported,  as  appears  by  the  roll  which  I  have  caused  to  be  searched,  it  is 
B.  B.  I'rin.  11  Jac.  1.  Bot.  223.  And  the  resolntJon  of  the  judges  was 
not  grounded  upon  its  being  a  particular  restrunt,  but  npon  its  being  & 
particular  restraint  with  a  consideration,  and  the  stress  lies  on  the  words, 
as  the  case  is  here,  though,  as  they  stand  in  the  book,  they  do  not  seem 
material.  Noy,  98.  W.  Jones.  13  Cro.  Joe.  596.  In  that  case,  all  the 
reasons  are  clearly  stated,  and,  indeed,  all  the  books,  when  carefully 
examined,  seem  to  concur  in  the  distinction  of  restraints  general,  and 
restraints  particular,  and  with  or  without  oonsideiation,  which  stands  upon 
Tery  good  foundation;  VolatU  mm  JU  injuria;  a  man  may,  upon  a  valu- 
able consideration,  by  bis  own  consent,  and  for  his  own  profit,  give  over 
his  trade;  and  part  with  it  to  another  in  a  particular  place. 

Palm.  172.  Bragg  v.  Stanuer.  The  entering  upon  the  trade,  and  not 
whether  the  right  of  action  accrued  by  bond,  promise  or  covenant,  was  the 
oonuderatJon  in  that  case. 

Tide  March's  Bep.  77,  but  more  particularly  Allen's  67,  where  tliere  is 
a  very  remarkable  case,  which  lays  down  this  distinction,  and  puts  it  upon 
the  consideration  and  reason  of  the  thing. 

Secondly,  I  come  now  to  moke  some  observations  that  may  be  useful  in 
the  understanding  of  these  oases.     And  they  are, 

Ist.  That  to  obtun  the  sole  exercise  of  any  known  trade  tfaroughont 
England,  is  a  complete  monopoly,  and  against  the  policy  of  the  law. 
„.-..       *^ndly.  That  when  restrained  to  particular  placesor  persons,  (if 
^        -J  lawfully  and  fairly  obtained],  the  same  ia  not  a  monopoly. 

Srdly.  That  since  these  restraints  may  be  by  custom,  and  custom  most 
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lure  a  good  fowid&tion,  therefore  the  tluog  'a  not  absolutely,  Bud  is  itself, 
untawfiil. 

4thljr.  That  it  is  lawful  npon  good  cousideratiiHi  for  a  maa  to  part  with 
hia  trade. 

6thly.  That  since  actions  opon  the  ease  are  actions  infuriarum,  it  has 
been  always  held,  that  sach  actions  will  lie  for  a  man's  using  a  trade  aoutrary 
to  custom,  or  his  own  agreement;  for  there  he  uses  it  injuriotuly, 

6thly.  That  where  the  law  allows  a  restraint  of  trade,  it  is  not  nnlawfol 
to  enforce  it  with  a  penalty. 

Tthly.  That  do  man  can  contract  not  to  use  his  trade  at  all. 

Sthly.  That  s  partjoolar  restraint  is  not  good  without  just  reason  and 
OODsideradon. 

Thirdly,  I  propose  to  give  the  reasons  of  the  difTerences  which  we  find 
in  the  esses  ;  and  this  I  will  do, 

1st.  With  respect  to  involuntary  restraints,  and 

2dly.  With  regard  to  such  restraints  as  are  voluntary. 

As  to  involuntary  restraints,  the  first  reason  why  each  of  these,  as  are 
created  by  grants  and  charters  &om  the  orown  and  by-laws  generally,  are 
void,  is  drawn  from  the  encouragement  which  the  lav  gives  to  trade  and 
honest  industry,  and  that  they  are  contrary  t«  the  liberty  of  the  subject. 

2dly.  Another  reason  is  drawn  from  Magna  Charta,  which  is  infringed 
by  these  acts  of  power;  that  statnte  says,  nulliu  liber  homo,  <Stc.,  dU»ei»etur 
dc  lihero  leTiemento  vd  liberlatibu*,  vd  liherii  conmetudimbiM  auti,  Sx.,  and 
these  words  have  been  always  taken  to  extend  to  freedom  of  trade. 

Bat  none  of  the  cases  of  customs,  by-laws  to  enforce  these  customs,  and 
patents  for  the  sole  use  of  a  new  invented  art,  are  within  any  of  Uiess 
reasons ;  for  here  no  man  is  abridged  of  his  liberty,  or  disseised  of  his  free- 
hold ;  a  cnstom  is  lex  loei,  and  foreigners  have  no  pretenoe  of  right  in  a  par- 
ticular society,  exempt  from  the  laws  of  that  society ;  and  as  to  new  invented 
arts,  nobody  can  be  said  to  have  a  right  to  that  which  was  not  in  being 
before;  and  therefore  it  is  but  a  reasonable  reward  to  ingennity  and 
nnoommon  industry. 

*  I  shall  show  the  reason  of  the  differences  in  the  oases  of  volus-  n-i^tn 
tary  restraint.  '-       -' 

Ist.  Negatively. 

2dly.  Affirmatively. 

I.  Negatively;  the  true  reason  of  the  disallowance  of  these  in  any  case, 
is  never  drawn  &om  Magna  Charta ;  for  a  man  may,  volnntaiily,  and  by  his 
own  act,  put  himself  out  of  the  possession  of  his  freehold ;  he  may  sell  it, 
or  give  it  away  at  his  pleasnre. 

2dly,  Neither  is  it  a  reason  agtunst  them,  that  they  arc  contrary  to  the 
liberty  of  the  subjeot;  for  a  man  may,  by  his  own  consent,  for  a  valuable 
consideration,  part  with  his  liberty ;  as  in  the  case  of  a  covenant  not  to 
erect  a  mill  npon  his  own  lands.  J.  Jones,  13  Mich.  4  Ed.  3,  57.  And 
when  any  of  Uiese  are  at  any  time  mentioned  as  reasons  upon  the  head  of 
voluntary  restraints,  they  are  to  be  taken  only  as  general  instances  of  the 
favour  and  indulgence  of  the  law  to  trade  and  industry. 

Sdly.  It  ia  not  a  reason  against  them,  that  they  are  against  law,  I  mean 
iD  a  proper  sense,  for  in  an  improper  sense  they  are. 
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AH  the  iuUnoeaof  oonditaoiusgain«tU»iiiapTaperMiiM,u«Tedii«M« 
under  one  of  these  heads. 

lat.  Either  to  do  something  thit  ie  mahtm  m  m^  or  tnabm  prohiMtum. 
1  lost.  206. 

2dl7.  To  omit  tba  doing  d  somelhiDg  that  is  a  doty.  PkIdl.  172.  Hob. 
12,  Norton  t.  Sims. 

Sdly.  To  enoouiAga  anoh  Crimea  %ai  omiBcnons.  S^tiherb.  tat.  Obligation, 
18.    Bro.  lit.  Obligation,  84.     Dyer,  118. 

Such  conditions  as  these,  the  law  will  alvajre,  and  without  anj  regard  to 
ciicnmstanocs,  defeat,  being  concerned  to  remove  all  temptations  and  indnoe* 
ments  to  those  crimes ;  and  therefore,  as  in  I  Inst.  206,  a  feoffment  shall 
be  absolute  for  an  unlawful  oondition,  and  a  bond  void.  Sut  ^m  henoe 
I  would  infer, 

lat.  That  where  there  may  be  a  way  fonnd  ont  to  perform  t&e  oonditJon, 
without  a  breach  of  the  law,  it  shall  bo  good.  Hcb.  12.  Gro.  Gar.  22. 
Perk.  228. 

2dly.  That  all  things  prohibited  by  law  may  be  restrained  by  condition ; 
and  therefore  these  partjcnlar  restraints  of  trade,  not  being  against  law,  in  k 
-^.--.|  proper  sense,  *aB  being  neither  mala  m  m,  nor  maia  prohibtUx, 
*-  -l  and  the  law  allowing  them  in  some  instanoes,  as  in  Uioee  of  cnstonu 
and  aM»umptiU,  they  may  be  restrained  by  oondiljon. 

U.  Affirmatively ;  the  tene  reasons  of  the  distinotion  npon  which  the 
jodgments  in  these  casea  of  Tolnntary  restraints  are  founded  are,  Ist.  the 
mischief  whicb  may  arise  from  them,  1st.  to  the  party,  by  the  loss  of  his 
livelihood,  and  the  subaistence  of  his  &mily;  2dly.  to  the  public  by 
depriving  it  of  a  usefal  member. 

Another  reason  is,  the  great  abuses  these  volnntary  restrunta  are  liable 
to;  as  for  instance,  from  oorporaUons,  who  are  perpetually  labouring  fin 
sxolnsive  advantages  in  trade,  and  to  redncc  it  into  as  few  bands  as  possible ; 
as  likewise  from  maaters,  who  are  apt  to  give  their  apprentices  much  vexa- 
tion on  this  acoount,  and  to  nae  many  indirect  praetioes  to  procure  soch 
bonda  from  them  lest  they  shonld  prejudice  them  in  their  custom,  when 
they  come  to  set  up  for  them  selves. 

8dly.  Because,  in  a  great  many  instance^  they  can  be  of  no  nse  to  the 
obligee ;  which  holds  in  all  cases  of  general  restraint  throngbont  England ; 
for  what  does  it  signify  to  a  tradesman  in  Jjoudon,  what  another  does  at 
Newcastle  f  and  surely  it  wonld  be  unreasonable  to  fix  a  certain  loss  on 
one  side,  without  any  benefit  on  the  other.  The  lUmum  law  would  not 
enforce  sncb  contracts  by  an  action.  See  Fn£,  lib.  &,  o.  2,  sect.  S,  21  H 
7,  20. 

4tfaly.  The  fourth  reason  is  in  &Tonr  of  these  contracts,  and  is,  that 
there  may  happen  instances  wherein  they  may  be  useful  and  beneficial,  as 
to  prevent  a  town  from  being  overstock^  with  any  parldoular  trade;  or  in 
ease  of  an  old  man,  who  finding  himself  under  such  ciroumstances  dther  of 
body  or  mind,  as  that  he  is  likely  to  be  a  loser  by  continuing  his  trade,  in 
this  case  it  will  be  better  for  him  to  part  with  it  ftir  a  ocnedderatjon. 
that  by  selling  his  custom,  be  may  procure  to  himself  a  livelihood, 
vbiofa  be  might  probably  have  lost,  by  trading  longer. 

Sthly.  The  law  is  not  so  unreasonable  as  to  set  aside  a  man's  own 
•greement  for  fear  of  an  ODoertain  injury  to  him,  sod  fix  a  certain  damage 
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upon  anotlier ;  U  it  must  do,  if  oontnotB  trith  &  ooDsideration  were  made 
void.  Barrow  t.  Wood,  March  Rep.  77.  Uioh.  7  Ed.  3,  65.  Alien,  67, 
8  Go.  121. 

*But  here  it  ma;  be  made  a  question,  that  snppoae  it  doeii  not  n-iyo-i 
appear  whether  or  no  the  contraot  be  made  upon  good  conaidera-  '-  ^ 
tioD,  or  b«  merely  iajnrions  and  oppreBHiTfl,  what  shall  be  done  in  thia 
OMef 

Rap.  I  do  not  see  why  that  should  not  be  shown  hj  pleadiog ;  though 
oortunly  the  law  might  be  settled  either  waj  without  projadice ;  but  as  it 
BOW  stands,  the  role  is,  that  wherever  sach  oontraot  ilat  indifferenler,  and, 
for  aught  appears,  maj  be  either  good  or  had,  the  law  presumes  iXprimi 
/acu  to  be  bad,  and  that  for  these  reasons : 

Ist.  In  &TOur  of  trade  and  honest  indnstry. 

2ndly.  For  that  there  plainly  appears  a  mischief,  but  the  benefit  (if  any) 
can  be  only  presumed  ;  and  in  that  oase,  the  presumptive  benefit  shall  be 
overborne  by  the  apparent  mischief. 

8rd]y.  Fur  that  the  miachicf  (as  I  hare  shown  before)  is  sot  only  private, 
bnt  publio. 

4thly.  There  is  a  sort  of  presomptjon,  that  it  is  not  of  any  benefit  to  the 
obligee  himself,  because,  it  being  a  general  mischief  to  the  public,  every 
body  is  affeoted  thereby;  for  it  is  to  be  observed,  that  thongh  it  bo  not 
shown  t*  be  the  party's  trade  or  livelihood,  or  that  he  had  no  estate  to  sub- 
sist on,  yet  all  the  books  condemn  those  bonds,  on  that  reason,  vis.,  aa 
t&king  away  the  obligor's  livelihood,  which  proves  that  the  law  presumes 
it ;  and  this  presumption  answers  all  the  diffioulties  that  are  to  be  found  iu 
the  books. 

As,  Ist,  That  all  oontraots,  where  there  is  a  bare  restraint  of  trade  and 
no  more,  must  be  void ;  but  this  taking  place,  only  where  the  oonsideratlon 
is  not  diown,  can  be  no  reason  why,  in  cases  where  the  special  matter 
appears,  so  aa  to  make  it  a  reasonable  and  nse&l  contract,  it  should  not  be 
good ;  for  there  the  presumption  is  excluded,  and  therefore  the  courts  of 
justice  will  enforce  these  latter  contracts,  but  not  the  former. 

2udly.  It  answers  the  objection,  that  a  bond  does  not  want  a  consident- 
don,  bnt  is  a  perfect  coutraot  without  it ;  for  the  law  allows  no  action  oa 
a  nudum  pactum,  but  every  contract  must  have  a  consideration,  either 
expressed,  as  in  aaun^tiU,  or  implied,  as  in  bond*  and  covenantt,  bnt  these 
latter,  though  they  are  perfect  as  to  the  form,  yet  may  be  void  as  to  the 
matter;  as  ia  a  covenant  to  stand  seized,  '''which  is  void  without  a  nit-jQ-\ 
oonsideTatioa,  thongh  it  bs  a  complete  and  perfect  deed.  <■        ^ 

Srdly.  It  shows  why  a  oontraot  not  to  trade  in  any  part  of  England, 
thongh  with  consideration,  is  void ;  for  there  is  something  more  than  a 
presumption  against  it,  because  it  can  never  be  useful  to  any  man  to  restrain 
another  from  trading  in  all  places,  thongh  it  may  be  to  restrain  him  front 
trading  in  some,  unless  he  intends  a  monopoly,  which  is  a  crime. 

4thly.  This  shows  why  promises  in  restraint  of  trade  have  been  held 
good  ;  for  in  those  contracts,  it  is  always  necessary  to  show  the  considera- 
tion, so  that  the  presumption  of  injury  could  not  take  place,  bnt  it  mnst  be 
governed  by  the  special  matter  shown.  And  it  also  accounts  not  only  for 
all  the  resolutions,  bnt  even  all  the  expressions  that  are  used  in  our  books 
in  these  oases ;  it  at  least  excuses  the  vehemence  of  Judge  Hull  in  2  H.  6> 
Vol-  I.— 33 
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foL  quMto  I  ten  Bnppose  (as  Uiftt  cue  wema  to  be,)  b  poor  wmtct,  luriig 
jaU  met  vith  t,  great  losu,  abauld,  in  a  fit  of  pusioii  sod  ooDcero,  ba 
excluming  against  his  traile,  and  declare  that  he  would  not  tbllow  it  anj 
more,  ka.,  at  which  inatant,  some  deaigning  fellow  ahonld  work  him  op  to 
Bnch  a  pitch,  as,  for  a  trifling  matter,  to  give  a  bond  aot  to  work  at  It 
again,  and  afterwatda,  when  the  neceaaitiea  of  hia  family  and  the  niei  of 
his  children  send  him  to  the  loom,  should  take  advantage  of  the  forf^tare, 
and  put  the  bond  in  anit;  I  must  own,  I  think  this  anch apiece  of  lillaiDj, 
as  is  hard  to  find  a  name  for;  and  therefore  cannot  bot  approve  of  tbe 
indignation  that  judge  expressed,  though  not  hU  manner  of  expreaaiDg  it. 
Surcl;  it  ia  not  fitting  that  anch  unreasonable  mischievons  cantiacta  ibonid 
be  coantenanced,  much  less  ezecutcd  bj  a  coart  of  justice. 

As  to  the  general  indefinite  distinction  made  between  bonds  and  proniaes 
in  this  case,  it  is  in  plain  words  this,  that  the  agreement  itself  is  good,  bat 
when  it  is  reduced  into  the  form  of  a  bond.  It  immediatetj  becomes  void; 
but  for  what  reason  see  8  Lev.  241.  Now,  a  bond  ma;  be  oonaidered  two 
waja,  either  aa  a  Eccarity,  or  as  a  compeneation  ;  and, 

Ist.  Why  should  it  be  void  as  a  aecuritj  7  Can  a  man  be  bonnd  loo 
fast  from  doing  an  injury  t  which  I  have  proved  the  uiung  of  a  trade  con- 
trary to  oustom  or  promise,  to  be. 

j.^,„-,^  *2ndly.  Why  should  it  be  void  as  a  compensation  F  Is  there 
t  -1  any  reason  why  parties  of  full  age,  and  capable  of  contracting,  ma; 
not  settle  tbe  quantum  of  damages  for  snoh  an  injur;  f  Bract,  Ikb.  3, 
c.  2,  s.  \. 

It  would  be  very  strange,  that  the  law  of  England,  that(a)  delights  w 
much  in  certainty,  should  make  a  contract  void,  when  reduced  to  oertuoty, 
which  was  good,  when  loose  and  nncertain  ;  the  oases  in  March's  Bep,  T7, 
191,  and  also  Show.  2,  are  but  indi&rentiy  reported,  and  cot  warranted  b; 
the  authorities  they  build  upon. 

laC  Object.  In  a  bond  the  whole  penalty  is  to  be  reoovered,  but  ia 
OKumpait,  only  the  damages. 

Re^.  This  objection  holds  equally  against  all  bonds  whatsoever. 

2nd  Object.  Another  objection  was,  that  this  ia  like  the  case  of  an  iubst, 
who  may  make  a  promise  but  not  a  bond,  or  that  of  a  sheriff  who  eannot 
take  a  bond  for  fees. 

Jie^.  The  oase  of  an  infant  stands  on  another  reason,  via.,  a  genenl 
disability  to  make  a  deed,  but  here  both  parties  are  ci^ble;  neither  is  it 
the  nature  of  the  bond,  but  merely  the  incapacity  of  the  infant,  wbicti 
makes  a  bond  by  him  void,  since  there  a  surety  would  be  liable ;  but  it  u 
otherwise  here. 

Alao  the  case  of  a  sheriff  is  very  different ;  for  at  comtnon  law  he  could 
take  nothing  for  doing  his  duty,  bot  tbe  alatnte  has  given  him  certain 
fees ;  but  he  can  neither  take  more,  nor  a  chance  for  more,  than  that  ailowt 

8rd  Object.  It  was  further  objected,  that  a  promise  is  good,  and  a  bond 
void,  becsnse  the  former  leaves  tbe  matter  more  at  large  to  be  tried  b;  ^ 
jury  ;  but  what  ia  there  to  be  tried  by  a  jury  in  this  case  ? 

Jte^.  1st.  [t  is  to  be  tried,  whether  upon  oonnderaUon  of  tbe  circnn- 

(a)  Poet,  araDfbam  t.  Gordon,  614. 
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Stances  the  contnot  be  good  or  not?  and  tbat  is  matter  of  Uw,  not  fit  for 
a  jufy  to  detcrmino. 

Sodly.  It  ia  to  ascertain  the  damages  ;  but  eui  bono  (saj  they)  should 
that  be  done?     Is  it  for  the  bcoefit  of  the  obligor  7 

Rfgp.  Certainlj  it  maj  be  necessary  on  that  acconnt,  for  these 
reasons ; — 

Ist.  A  bond  is  a  more  favonrable  contract  for  him  tban  a  promise ;  for 
the  penalty  is  a  re-purchaee  of  his  trade  ascertained  beforehttnd,(a)  and  on 
payment  thereof,  he  'shall  have  it  again  ;  he  may  rather  ohoose  to  rAiai-i 
Ira  bound  not  to  do  it  nnder  a  penalty,  than  not  to  do  it  alt.  ^        -I 

Sndly.  However  it  be,  it  is  his  own  act. 

Srdly.  He  can  suffer  only  by  hi<  knavery,  and  surely  courts  of  jnsdoe 
are  not  oonoeraed  lest  a  man  should  pay  too  dear  for  being  a  knave. 

4tbly.  Kestraints  by  custom  may,  (as  I  have  proved,]  be  enforced  with 
penalties,  which  are  imposed  without  the  party's  consent ;  nay,  by  tho 
injared  party  without  the  conenrrence  of  the  other;  and  if  so,  then  a 
fortiori,  he  may  bind  himself  by  a  penalty. 

Object.  It  may  perhaps  be  objected,  tbat  a  felse  recital  of  a  consideratioR 
in  the  condition,  may  sabject  a  man  to  an  inconvenience,  which  the  law 
so  much  labours  to  prevent. 

Rrtp.  Bnt  this  is  no  more  to  be  presumed  than  false  testimony,  and  in 
such  a  case  I  should  think  the  defendant  might  aver  against  itj  for  though 
the  rule  be,  tbat  a  man  is  estopped  from  averring  against  anything  in  his 
own  deed,  yet  that  is,  supposing  it  to  be  bis  deed  ;  for  where  it  is  void,  it 
is  otherwise,  as  in  the  case  of  a  usarious  contract. -j- 

The  application  of  this  to  the  case  at  bar  is  very  plain.  Here  the  parti- 
cular circumstances  and  consideration  are  set  forth,  upon  which  the  court 
is  to  judge,  whether  it  be  a  reasonable  and  useful  contract. 

The  plaintiff  took  a  baker's  bouse,  and  the  question  is,  whether  he  or 
the  defendant  shall  have  the  trade  of  this  neighborhood  ?  The  concern  of 
the  public  is  equal  on  both  sides. 

What  makes  this  the  more  reasonable  is,  tbat  the  restraint  is  exactly 
jH^ortioned  to  the  consideration,  vii.,  the  term  of  five  years. 

To  conclude.  In  all  restraints  of  trade,  where  nothing  more  appears, 
the  law  presumes  them  bad ;  but  if  the  circumstances  are  set  forth,  that 
presumptioD  is  excluded,  and  the  court  is  to  judge  of  those  circumstances, 
and  determine  accordingly ;  and  if  upon  them  it  appears  to  be  a  just  and 
honest  contract,  it  ought  to  be  maintained. 

For  these  reasons,  we  are  of  opinion,  that  the  plaintiff  ought  to  have 
jndgment. 

"Ths  general  rale  is,  tbat  all  restraints  of  trade,  which  the  law  so  much 
brora,  if  nothing  more  appear,  are  bad.  This  is  the  mle  which  is  laid  down 
•in  tho  famous  case  of  Mitchell  v.  Eeynolda,  which  is  well  reported  in  p.-gn-i 
1  P.  Wms.  181,  in  which  Lord  Uacdesfleld  took  snch  great  pains,  and  >■  ' 
in  which  all  the  cases  and  arguments  in  relation  to  this  matter,  are  tboronghly 
weighed  and  considered :  bnt  to  this  general  rule  there  are  some  exceptions  : 
as,  ^»t,  if  the  restraint  be  only  particular  in  respect  to  the  time  or  place,  and 


^lOOgle 


51S  sunn's  leadiko  casiis. 

there  b«  a  good  conBtderation  given  to  the  party  restrained,  A  contract  or 
agreemeiit  npoD  Bnch  coaslderation,  so  reatraioing  a  particalar  person,  may  ba 
good  and  valid  in  law,  notwitlisCaDding  tiie  geii«rftl  rule,  and  this  was  tbe  vvTJ 
case  of  Mitchel  v.  Reynolds."  Per  Willes,  C.  J.,  in  the  Maeter,  ic,  of  Goa- 
makers  y.  Fell,  WiUea,  388.  See  Stuart  v.  NiohoUon,  3  Bing.  N.  C.  113.  Th« 
saioe  priociples  are  recognised  in  the  jud^ent  of  the  court  in  Gate  v.  Reed,  8 
East,  S3,  in  a  variety  of  casea,  both  previoua  and  subsequent,  particularly  in 
Cheeman*.  Nainby,  2  Str.  739  [  3  Bro.  P.  0.  349,  which  received  the  succes- 
sive decisions  of  the  King's  Bench,  CommoD  Pleaa,  and  Honse  of  Lords.  The 
reader  will  find  all  the  authoritieH  collected  in  Young  v.  Timmins,  1  Tyrwh, 
226, 1  C.  A  J.  331 ;  aud  the  rule  to  be  collected  from  them  all  is  stated  in  that 
case  by  Vaughan,  B.,  p.  241,  viz.,  "  any  agreement  by  bond  or  otherwise,  in 
general  reatraint  of  trade,  is  illegal  and  void,  Bat  such  a  security  given  to 
effect  ttparliai  ralrainl  of  trade,  may  be  good  or  bad,  according  as  the  conside- 
ration is  adequate  or  inadequate."  In  order,  therefore,  that  a  contract  in  ro- 
atraiot  of  trade  may  be  valid  at  law,  (for  even  then  equity  is  loth  to  enforce  it 
specifically,  if  the  terms  be  at  all  hard,  or  even  complex;  Kimberlyv.  Jennings 
1  Sim.  340,  though  in  some  cases  it  will  do  so,  per  Y.  C,  Kemble  v.  Kean,  fi 
Sim.  335  [Whittaker  v.  Howe,  3  Beav.  383],)  the  restraint  must  h«Jir*l,  par- 
tial ;  *eoBndty,  upon  an  adequate,  or  as  the  rule  now  seems  to  be,  not  on  a  meM 
colorable  consideration ;  and  there  is  a  third  requisite,  namely,  that  it  should  be 
reaaonabU,  the  meaning  of  which  shall  be  presently  cooBidered. 

First,  the  restraint  must  be  partial.  It  was  decided  so  early  as  the  reign  of 
Henry  Y.,  that  a  contract  imposing  a  general  restraint  on  trade  is  void.  In- 
deed, Hnll,  J.,  flew  into  a  passion  at  the  very  sight  of  a  bond  imposing  such  n 
condition,  and  exclaimed,  with  more  fervor  than  decency:  ''A  ma  intent  vous 
pnrres  aver  demnrre  sur  luy  que  I'  obligation  est  voide,  eo  que  le  cooditione  est 
encounter  common  ley,  tt  per  Bieu,  ti  It  plaintiff  fait  icy,  il  irra  al  priian  lan^ 
il  urf  Jaii  fine  at*  Boji."  "  The  law,"  said  Best,  C.  J.,  in  Homer  v.  Aahford,  3 
Bing.  328,  "will  not  permit  any  one  to  reBtraia  a  person  from  doing  what  his 
own  interest  and  the  pnblic  welbre  require  that  he  should  do.  Any  deed, 
therefore,  by  which  a  person  binds  himself  not  to  employ  his  talents,  his  indns. 
|.„  try  or  his  capital,  in  any '"Useful  undertaking  in  the  kingdom,  woxOA 

L  "-I  be  void.  Bnt  it  may  often  happen  that  individual  interest  and  gene- 
ral convenience  render  engagements  not  to  carry  on  trade,  or  to  act  in  a  pro- 
fession, in  aparticalar  place,  proper."  Such  partial  restraints  were  upheld  la 
Chesman  v.  Nainby,  in  Clerk  v.  Comer,  Cas.  temp.  Hardw.  S3,  where  a  bond 
was  conditioned  not  to  carry  on  trade  within  the  city  of  WeBtmioater,  or  bills 
of  mortality;  in  Davis  v.  Mason,  5  T.  B.  118,  and  in  Buno  v.  Ouy,  4  EaBt,190,  ' 
where  an  attorney  bound  himself  not  to  practice  teithin  London,  and  150  miUa 
from  thettet.  See  remarks  on  the  case  in  Boion  v.  Farlow,  Meriv.  472,  [In 
Whittaker  v.  Howe,  3  Beav.  383,  a  case  which  seems  to  go  further  than  any 
other,  and  the  correctness  of  which,  notwithstanding  the  elaborate  reasoning 
whereon  the  judgment  proceeded,  may  perhaps  be  questioned,  the  agreement 
was  by  attorneys  and  solicitors  not  to  practice  iu  Great  Britain  for  the  spacn 
of  twenty  years,  without  the  consent  of  the  gentleman  to  whom  they  bad  sold 
their  busineBs,  and  Lord  Langdale,  M.  R.,  "  hitving  regard  to  the  nature  of  the 
profession,  to  the  limitation  of  time,  and  to  the  decision  that  the  distance  of 
100  miles  docs  not  describe  an  unreasonable  boundary,"  upheld  the  contract. 
In  Proctor  v.  Sargent,  2  Man.  &  Gr.  31,  2  Heolt.  N.  R.  2B3,  S.  C,  the  contract 
was  that  the  defendant,  who  was  about  to  enter  the  service  of  the  plaintiff,  a 
cowkeeper  and  milkman,  should  not  during  the  service,  or  within  two  years 
after  quitting  or  being  discharged  therefrom,  carry  on  the  business  of  a  cow- 
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keeper,  milknian,  milkBeller,  or  milk-carrier,  within  five  mfleB  of  Northampton- 
square.  In  Tomer  v.  Evans,  2  Ellis  &  Blackstone,  (75  B.  G.  L.,)  512,  the 
limit  waa  within  the  thiee  coontieB  of  Oarnarvon,  Angiesca,  and  Merioneth ; 
tliongh  the  matter  of  limit  was  not  in  isane.  In  Rannie  t.  Irrine,  6  Scott,  N. 
R.  674,  7  Man.  k  Gr.  969,  S.  C,  it  was  against  soUciting  the  custom  of,  or 
knowingly  supplying  bread  or  flonr  to  any  of  the  costomers  then  dealing  at  a 
baker's  shop,  the  lease  and  good-will  of  which  were  sold.]  In  Leigbton  v. 
"Wales,  3  Mee.  k  W.  54S,  the  restraint  was  against  running  any  coach  oa  a 
particnlar  road.  Id  Gage  v.  Beed,  8  East,  79,  the  restraint  was  partial  in  a 
diflferent  way.  There  the  derendant  corenanted  not  to  exercise  the  business  of 
k  ropemaker  during  his  life,  except  on  government  contracts,  and  to  employ 
Oie  plaintiffs  eiclnsively  to  make  all  the  cordage  which  should  be  ordered  of 
him  by  his  friends  or  connexions.  The  plaintiffs  were  to  allow  bim  two  shil- 
lings per  cwt.,  on  the  cordage  made  on  his  recommendation  for  such  of  his 
hiends  or  connexions  whose  debts  sbonld  tarn  out  to  be  good  ;  and  were  not 
to  he  eompelled  to  furnish  goods  to  any  whom  they  should  be  disinclined  to 
tmst.  The  coort  held  this  agreement  good,  considering  that  they  must  cou- 
Btrae  the  whole  of  it  together,  and  that,  construing  it  together,  it  appeared  not 
to  be  the  intention  of  the  plaintiffs  to  restrain  the  defendant  from  sapplying 
Bnch  of  his  connexions  as  they  themselves  did  not  think  fit  to  tmat.  In  Ward 
▼.  Byrne,  5  H.  ft  W.  561,  a  bond  conditioned  not  to  follow  or  be  employed  in 
the  business  of  a  coal-merchant  for  nine  months,  was  held  void.  [So  was  a 
covenant  not  to  carry  on  the  bnsineBS  of  a  brewer,  or  merchant,  or  agent,  for 
the  sale  of  ale  in  S.  or  elsewhere,  or  in  any  other  manner  soever  be  concerned 
in  the  said  business  during  a  term  often  years.  In  Hind  t.  Gray,  1  M.  ft  Gr. 
195,  1  Scott,  N.  R.  123,  S.  C.  Bat  perhaps  that  might  now  be  considered  a 
Tftlid  covenant,  so  far  as  it  related  to  S..  though  void  as  to  the  rest;  Price  t. 
Green,  16  H.  ft  W.  396.]  A  covenant  upon  the  sale  of  a  business  not  to  be 
engaged  in  any  trading  establishment  within  a  neighboring  district,  held  not 
too  general,  the  words  being  considered  as  having  reference  to  the  subject  of 
the  sale ;  Avery  v.  Langford,  1  Kay,  (Y.  Gh.)  663.  And  see  especially  Elves 
T.  Crofts,  10  0.  B.  (70  B.  0.  L.)  239. 

Where  the  restraint  is  partial  in  respect  of  space,  the  proper  way  of  me«- 
Buring  the  distance  is  to  take  the  nearest  mode  of  *eccess  to  the  point  f,,™,-, 
whence  it  is  to  be  reckoned ;  Leigh  v.  Hind,  9  B.  ft  C.  774,  4  Man.  ft  ^  ^°*-' 
Byl.  597,  8.  C.  ;  (by  any  of  the  usual  public  ways ;  Atkyns  v.  K.innier,  4  Ex- 
chequer, 776.) 

Upon  the  second  point,  namely,  the  adequacy  o/theeoruideration,  [some  con- 
fbsion,  rather  verbal  than  snbstantial,  bad  at  one  time  crept  into  the  judgments, 
thns]  it  waa  held  in  Young  v.  Timmins,  1  Tyrwh.  226,  that  where  Ireland 
bonnd  himself  to  work  exclusively  for  certain  persons  for  his  and  their  lives,  - 
tiiey  not  nndertaking  to  find  him  full  employ,  but,  on  the  contrary,  reserving 
to  themselves  liberty  to  employ  others,  the  contract  was  void  for  want  of  ade- 
quaci/  of  contideralion,  though  it  contained  a  proviso  nnder  which  Ireland  was 
allowed  to  take  and  execate  the  ordera  of  persons  residing  in  Loudon,  or  within 
six  miles  thereof.  "  If  I  could  find,"  said  Bayley,  B,,  "  any  obligation  on  tho 
defendant  to  find  the  bankrupt  a  supply  of  work  aufBcient  to  keep  him  and  his 
workmen  in  an  adequate  and  regular  course  of  employ,  that  might  be  a  good 
consideration  for  the  restraint  he  thus  imposes  on  himself.  Accord.  Wallis  v. 
Day,  2  M.  ft  W.  273.  [PjlWngton  v.  Scott,  15  M.  ft  W.  657.]  But  if  no 
inch  thing  exists,  hot,  on  the  contrary,  I  find  it  possible  that  no  employ  might 
for  a  considerable  time  be  given  to  him,  then  there  is  no  adequate  considera- 
tiotL"    "  The  restraint  on  one  side  meant  to  be  enforced,"  said  loti  EUenbo> 
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tough,  in  Gale  t.  Reed,  B  East,  66,  "  elionld  in  raaaon  be  eo-eztenuTe  ODly  with 

the  benefits  meuit  to  be  enjoyed  on  tbe  otber." 

In  the  late  case  of  Hitchpock  t.  Coker,  in  the  Ezcheqner  Cbainbor,  in  ems 
from  E.  B.,  6  A.  A  £.  439,  it  was  contended  that  the  conrt  could  not  i]U}nira 
into  the  adequacy  of  tbe  considerotioa  when  once  shown  to  possess  some  bond 
Jidt  legal  value.  The  case  perhaps  turned  less  on  adequacy  than  rtiuonabl4- 
nat.  In  the  course  of  the  argument,  Alderson,  B.,  observed  that  "  if  the  cod* 
Bideration  were  so  small  as  to  be  colorable,  the  agreement  wonld  be  bad."  Itt 
lieighton  V.  Wales,  3  U.  &  W.  551,  Parke,  B.,  is  reported  to  have  said,  that 
"  it  is  clear,  since  the  case  of  Hitchcock  y.  Coker,  that  tbe  court  caaoot  in* 
quire  into  the  extent  or  adequacy  of  the  consideration ;"  and  in  Archer  t, 
Uarsh,  6  A.  ft  E.  96G,  the  judgment  in  which  was  delayed  to  await  tbe  decisios 
of  Hitchcock  V.  Coker,  the  Queen's  Bench  finally  pronounced  that  case  to  har« 
decided  that  the  parties  miut  act  on  their  men  vietB  at  to  the  adequacy  of  tkt 
eomptmaiion.  [And  again,  in  Pilkington  t.  Scott,  15  U.  &  W.  G57,  (where  th« 
contract  was  net  nnder  seal)  the  same  doctrine  was  emphatically  repeated,  and 
the  law  then  stated  by  Alderson,  B.,  may  now  be  considered  settled,  viz.,  that 
"  if  it  be  an  nnreasonable  restraint  of  trade,  it  is  void  altogether ;  but  if  not,  it 
ia  lawful ;  the  only  question  being  whether  there  is  a  consideration  to  sapport 
it,  and  the  adequacy  of  the  consideration  the  court  will  not  inquire  into,  but 
will  leave  the  parties  to  make  the  bargain  for  themselves.  Before  the  case  of 
Hitchcock  V.  Coker,  a  notion  prevailed  that  the  consideration  most  be  adeqnat« 
to  the  restraint ;  that  was  in  truth  the  law  making  the  bargain,  instead  of  leav- 
ing tbe  parties  to  make  it,  and  seeing  only  that  it  is  a  reasonable  and  proper 
bargain."  (See  also  Hartley  v.  Cumniings,  5  C  B.  247,  and  Sainter  v.  Fei> 
guBon,  7  Id,  716,  which  again  declares  that  the  adequacy  of  the  consideration  is 
never  to  be  looked  at.) 

If  there  be  objected  to  this  view  an  inconsistency  with  the  decisions  that  to 
create  a  valid  restraint  of  trade,  some  consideration  is  necessary,  even  in  the 
case  of  a  contract  under  seal ;  Button  v.  Parker,  9  Dowl.  739,  (which  in  general 
wants  no  consideration,  Cooch  v.  G-oodman,  2  Q.  B.  580),  the  answer  is  easy ; 
it  is  this,  that  consideration  is  here  required  for  a  dlGTerent  reason  from  that 
whereon  tbe  ordinary  law  of  c<mttacts  without  consideration  rests,  the  reason 
being,  that  it  would  be  unreoioaable  for  a  man  to  enter  into  such  a  stipolatioa 
without  some  consideration,  though  it  must  be  left  to  his  sense  of  his  own  in- 
terest  to  determine  what  should  be  the  amount  or  nature  of  that  consideration. 
And  this  appears  to  have  been  the  view  taken  by  Parke,  B.,  in  Wallis  v.  Day, 
2  U.  ft  W.  217,  and  by  the  Court  of  Exchequer  in  Uallan  t.  May,  11  M.  t 
W.  665,  where  Parke,  B.,  in  delivering  judgment,  recognised  tbe  proposition 
of  Tindal,  C.  J.,  in  Homer  v.  Graves,  7  Bing,  744,  that  "  contracts  in  restraint 
of  trade,  are  in  themselves,  if  nothing  shows  them  to  be  reatonable,  bad  in  the 
eye  of  the  law  ;"  and  proceeded  to  add,  that  "therefore,  if  there  be  simply  r 
Btipalation,  though  in  au  iastrument  under  seal,  that  a  trade  or  profession  shall 
not  be  carried  on  in  a  particular  place,  without  any  recital  in  the  deed,  and 
without  any  averments  showing  circumstances  which  rendered  such  a  contract 
reaxomAte,  the  instrument  is  void."  And  it  seems  not  improbable  now,  tb&t 
the  doctrine  of  adequacy  of  cowideralion  is  overturned  by  Hitchcock  v.  Coker, 
and  Archer  v.  Maisb,  that  secersJ  of  the  contracts  which  formerly  would  havo 
reiaanl  ^^^'^  *open  to  the  objection  of  inadequacy  uf  consideration,  may  be 
t  '   held  upon  the  same  grounds  obnoxious  to  that  of  vnrtaionabltnest : 

for  instance,  the  contract  in  Young  v.  Timmins,  would  probably  be  held  an  un> 
reaaonabie  one,  and  the  decision  sustained  on  that  ground.  In  the  case  of  * 
contract  under  seal,  if  the  above  observations  be  correct,  it  may  be  thcnght  ta 
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follow,  ttmt  KOy  eouidentioB  on  which  >  mM  might  Teuonably  Mt,  thmgh  noi 
fioffioisBt  to  soHtaiD  a  promise  Dot  ander  seal,  onght  to  be  held  to  satisfy  the 
role  acted  on  in  HattoD  t.  Parker,  provided  always  that  the  dead  be  net  epen 
to  either  of  the  otber  objection!  meatioDed  in  the  note.  Bat  the  decisions,  it 
mnst  ba  admitted,  do  not  expressly  warrant  thatconelasion,  and  it  ia  so  hard  to 
coitoeiveoFare(uona6^<H»trac,t  of  this  nature,  without  some  coBtideratioD  tfa«t 
the  precise  qnestion  seems  snlikely  te  arise.] 

Lastly,  it  is  not  snffieient  that  the  restraint  sfaonld  be  parlial,  and  founded 
npon  conaideiAtion.  The  agreement  ranst  be  reasonable.  -  "  We  do  not  see, 
(saya  Tindal,  0.  J.,  in  Horoer  t.  OisTee,  7  Bingh.  743,]  how  a  better  lest  can 
be  applied  to  the  qoeetioB,  whether  reasonable  or  aot,  than  by  consideiing 
whether  the  restraint  is  each  oely  as  to  afford  a  fair  protection  to  the  interests 
of  the  partj  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public.  Whatever  restraist  is  larger  than  the  necesBary 
protection  of  the  party,  can  be  of  bo  benefit  to  either ;  it  can  only  be  oppre» 
sive,  and,  if  oppressive,  it  is  in  the  eye  of  tlte  law  nnreastnable.  Whatever  is 
lujnriout  to  the  iutereet  of  the  pnblk.  is  vcid,  on  the  gronnds  of  public  policy. 
Ko  certain  precise  boundary  can  be  laid  down,  wtthia  which  the  restirunt  wonid 
be  reasonable,  and  beyond  which,  excessive.  In  Davis  v.  Mason,  5  T.  B.  118; 
where  a  swgeon  had  restrained  himself  not  to  practice  within  ten  miles  of  the 
plaiatiff 's  residence,  the  natraiDt  wm  held  reaeonable ;  and  in  one  of  the  cases, 
150  miles  was  considered  as  not  an  nareasoaable  distance,  where  an  attorney 
had  bought  the  business  of  a&oUier  who  had  retired  from  his  profession.  But 
it  is  (Amos  that  the  bnginesB  of  an  attorney  requires  a  limit  of  a  much  larger 
range,  as  so  mneh  may  be  carried  on  by  correspondence  or  by  agents,  And 
onlesB  the  case  were  such  that  the  restraint  was  plainly  and  obviously  unneces- 
larj,  the  conrt  wonld  not  feel  itself  jistiSed  in  interferinff.  It  is  to  be  remem* 
bered,  however,  that  contracts  in  restraint  of  trade  are,  if  nothing  more  appear* 
to  show  them  reasonable,  bad  in  the  eye  of  the  law."  Id  Horner  r.  Qraves,  an 
agreement  that  the  defendant,  a  surgeon  dentist,  would  abstain  from  practising 
within  100  miles  of  York,  was  held  void,  on  the  gronad  that  the  distance  ren- 
dered it  nnreasonahle.  'Instasees  in  which  the  distaDce  has  been  r«,o>>ii 
held  not  too  large,  and  the  contract  consequently  reasonable,  may  be  <-  ' 
fonnd  in  Chesnan  v.  Nainby,  GleA  v.  Comer,  Davis  v.  Mason,  and  Bean  v. 
Ony,  [and  Wbitaker  V.  Howe,]  above  cited.  See  also  Leighton  v.  Wales,  3  M. 
A  W.  545,  and  Hitchcock  t.  Coker,  6  Ad.  &:  Ell.  439,  where  A.,  in  considera- 
tion of  B.  employing  him  as  his  assistant  at  a  salary,  in  the  basiness  of  a 
chemiet,  agreed  not  to  carry  on  business  within  three  miles  of  T.,  it  was  nrged 
that  this  was  unrttuoitabk,  becaaee  not  limited  to  B.'s  life  or  continuance  fn 
trade,  Bnt  held  good,  fta  per  Tindal,  O.  J.,  "  it  does  not  appear  to  na  norea- 
sonable,  that  the  restriction  should  go  so  far  as  to  secnre  to  the  master  the  en- 
joyment of  the  price  or  valoe  for  which  the  trade  would  sell,  or  secure  the 
enjoyment  of  the  Bune  trade  to  his  purchaser,  or  legatee  or  executor.  And  the 
only  effectual  mode  of  doing  so  appeared  to  be  by  making  the  restriction  dt 
the  servant's  setting  np  the  trade  within  the  given  limit,  coextensive  with  the 
servants  lUe."  (See  Also  Hastings  v.  Whitley,  2  Exch.  611.)  Sea  Archerv. 
Harsh,  6  A.  A  £.  966,  and  Ward  v.  Byme,  fi  H.  A:  W.  MB,  where  a  condition 
not  to  /Motp  or  be  emplofcd  m  the  busiDoss  of  a  coal-merchant  for  nine  months 
WBS'held  unreasonable. 

[In  the  cases  of  Mnllan  v.  May,  11  M.  &  W.  653, 13  M.  A  W.  511,  Green  v. 
Price,  13  M.  A  W.  69S,  Price  v.  Green,  16  M.  A  W.  346.  but  more  especially 
in  the  highly  instructive  jadgment  of  the  Conrt  of  Exchequer  in  Mallan  v.  May, 
the  doctrine  of  the  principal  ease  was  moch  discnssed,  and  ftell;  confirmed.    In 
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HaHan  t.  H&;,  11  H.  t  W.  6B3,  the  ^raement  wu  one  bj  which  the  defend- 
ant was  to  become  &ssist&nt  to  the  ptaintiSs  in  their  buBinetB  of  dentists  for 
fonr  years ;  the  plaintiSs  were  to  ioBtnct  him  in  the  bannsM,  and  the  defendant 
covenanted  (Dot,  after  the  expiration  of  the  term,  t«  carry  on  the  aaiae  bnsineM 
in  London,  or  in  any  of  the  towns  or  places  in  En^and  or  Scotland  where  the 
plaintiffs  or  the  defendant  on  their  account  might  have  been  practising  before 
the  expiration  of  the  service.  Parke,  B.,  in  delivering  the  jndgment  of  the 
conrt,  pointed  oat  that  contracts  for  the  partial  restraint  of  trade,  are  in  tad, 
in  man;  cases,  beneficial  to  the  public ;  and  be  instanced  the  case  of  a  trades- 
taan  selling  bis  shop  with  a  contract  not  to  cany  on  the  trade  in  the  same 
place,  which  is  in  effect  the  sale  of  a  good'Will,  "and  offers  an  enconragement 
to  trade  by  allowing  a  party  to  dispose  of  all  thefraiteofhis  indnstry,"  and  also 
that  of  a  mannfactnrer  or  profeSHional  man  taking  an  aaaiatant  into  his  service, 
with  a  stipulation  that  he  shall  not  carry  on  the  same  business  within  cerUin 
limits,  "  Id  soch  a  case,"  said  his  lordship,  "  the  pnblic  derives  an  advantage 
raiao  7  *"  ^^^  unrestrained  choice  which  snch  a  stipnistion  gives  to  the  *ein- 
*■  -I  ployer  of  able  assistants,  and  the  secnrit;  It  affords  that  the  master 
will  not  withhold  from  the  servant,  inatrnction  on  the  secrets  of  bis  trade,  and 
the  commnnicBtion  of  his  own  skill  and  experience,  from  the  fear  of  his  after* 
wards  having  a  rival  in  the  same  business."  And  the  covenant  was,  in  that  mm, 
adjudged  to  be  divisible,  and  to  be  not  «i  noreasonable  restriction  so  &r  as  it 
related  to  not  practising  in  London,  tbongh  it  was  stated  on  the  record  that 
London  had  more  than  a  million  of  inhabitants ;  and  the  court  donbted  the  pro- 
priety of  taking  the  comparative  popnlonsneM  of  particolar  districts,  the  num- 
ber of  men  of  the  same  profession,  the  habits  of  the  people  in  the  neighborhood, 
or  other  like  matter  of  a  fluctuating  and  uncertain  character  into  consideration, 
and  eipressed  an  opinion  "  that  it  would  be  better  to  lay  down  snch  a  limit  as 
under  any  circumstanees  would  be  sntBcient  protection  to  the  interest  of  the 
contracting  party,  and  if  the  limit  stipulated  for  did  not  exceed  that,  to  pro- 
nounce the  contract  to  be  valid."  On  the  other  hand,  the  rest  of  the  covenant 
relating  to  not  practising  in  any  of  the  towns  or  places  in  England  or  Scotland 
where  the  plaintiff  or  the  defendant  on  their  account  might  have  been  practising 
before  the  expiration  of  the  service,  was  holden  n&reasonable  and  void,  as 
going  beyond  what  the  protection  of  the  plaintiff's  interests  conld  rsasonabtf 
require,  and  patting  into  their  hands  the  power  of  preventing  the  defendant 
from  practising  anywhere.  In  Qreen  v.  Price,  13  M..  t  W.  695,  a  perfumer 
■old  to  his  co-partner  his  share  of  the  business  of  the  firm,  and  covenanted  not 
to  cany  on  the  same  business  in  the  cities  of  London  and  Westrainstar,  or 
within  600  miles  from  the  same  respectively,  binding  himself  to  performance  in 
a  snm  of  SOOOJ.  by  way  of  liquidated  damages,  and  not  of  penalty.  The  Conrt 
of  Exchequer,  acting  npon  the  authority  of  Mallan  v.  May,  held  the  covenant 
valid  as  to  practising  in  London  and  Westminster,  and  merely  void  as  to  the 
Tesidne,  and  the  defendant  being  shown  to  have  practised  in  London,  judgment 
was  given  for  the  plaintiff  for  the  whole  amount  of  the  50001.,  which  judgment 
was  affirmed  in  the^Escbeqaer  Chamber,  Price  v.  Qreen,  16  M.  &.  W.  34S.  It 
tnay  be  worth  noticing,  that  in  Mallan  v.  May,  13  M.  t  W,  511,  the  word  "  LoD' 
don,"  in  the  contract  was  considered  to  mean  the  city  of  London,  that  being  its 
strict  and  proper  meaning,  and  there  being  nothing  in  the  contract  to  prevent 
its  being  so  construed.  It  seems,  however,  open  to  explanation  in  each  case^ 
in  what  sense  the  word  is  used.  See  Beckford  v.  Cantwell,  I  Ho.  A  Bob.  187, 
6  C.  ft  P.  242,  S.  C. ;  Smith  v.  Smyth,  10  Bing.  406.  (In  Atkyns  v.  Einnier, 
4  Exch.  776,  a  covenant  by  a  surgeon  not  to  practise  nor  reside  at  any  time 
within  two  and  aJialf  miles  of  the  plaintiff's  residence  in  London,  was  held  T^id, 
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and  it  WAS  declared  to  be  no  objection  tliat  the  restriction  eontinned  daring  the 
life  of  the  coTenantor,  for  that  might  en&ble  the  good-viti  of  the  bosineBS  to 
become  a  snbject  of  Bole  ;  and  to  the  Baroe  effect  is  Sunter  v.  Fergnson,  7  O. 
B.  716.  And  See  Pemberton  t.  Vanhan,  10  Q.  B.  87.  Hastings  v.  Whitley, 
a  Er.  611.) 

How  far  a  party  ib  restnined  vithln  the  limita  defined,  dependi,  of  course, 
vpoQ  the  words  of  hia  contract.  In  Evans  v.  Tnraer,  2  Blackbnmo  A  Ellis, 
(7S  E.  C.  L.)  512,  it  was  held  that  a  party  who  had  bound  himself  nottoaelvp 
or  carry  on  burineta  within  a  certain  limit,  conld  not,  by  setting  op  an  estab> 
lisbment  elsewhere,  and  carrying  on  the  same  business,  generally  $ol{cii  orders 
■0  systematically  within  the  limited  district,  as  to  make  a  bnsiness  of  it  there. 

Under  the  same  head  as  contracts  in  restraint  of  trade,  may  be  classed,  those 
by  which  the  services  of  individuals  are  secured  for  a  specified  time,  or  for  life, 
to  a  particular  master.  There  seems  to  be  no  objection  to  such  contracts,  even 
lAen  they  extend  over  the  whole  period  of  the  life  of  the  servant,  though  in 
■ODie  countries  a  restraint  so  extensive  has  been  considered  inconsistent  wHb 
individual  liberty,  and  accordingly  forbidden.  The  question,  however,  appears  to 
bare  been  long  since  settled  in  onr  law,  without  regard  to  consideTations  which 
seem  to  embrace  a  shadow.  Bee  Waltis  v.  Day,  2  M.  £  W.  277.  And  in 
Pakington  v.  Scott,  15  M.  &  W.  657 ;  and  Hartley  v.  Cnmmings,  5  C.  B.  246, 
^^reements  whereby,  in  substance,  workmen  eng^ed  to  serve  for  a  term  of 
years,  certain  persons  or  their  firm  and  no  otheTs,  at  a  certain  scale  of  wages, 
BQbject  to  determine  in  the  event  of  sickness  or  incapacity  of  the  men,  or  cessft- 
tioD  of  basiness  by  the  employers,  with  power  to  the  employers  to  dismiss  the 
workmen  in  certain  events,  or  on  certain  notice,  were  considered  open,  neither 
to  the  objection  of  want  of  mntnality,  or,  of  interference  with  poblic  policy. 

Here  may  be  noticed  a  dictnm  in  Wallis  v.  Day,  2  M.  A  W.  261,  that  accord- 
ing to  15  Viner,  823,  Master  and  servant,  (N.)5,  "in  order  to  maintain  an  action 
against  a  person  who  contracts  to  serve  for  life,  the  contract  must  be  by  deed." 
However,  all  that  was  necessary  in  Wallis  v.  Day,  was  to  show  that  such  a 
contract  was  not  illegal,  and  not  that  it  mnst  be  under  seal,  and  on  reference 
to  the  authority  mentioned  in  the  passage  from  Viner,  viz.,  H.  3  H.  4,  fol.  14, 
pL  12,  the  point  there  really  decided  will  be  found  to  be,  that  an  action  of  debt 
on  simple  contract  was  not  then,  (as  it  is  now,  by  3  A  4  W.  4,  c  42,  e.  14,  see 
Barry  v.  Kobinson,  1  N.  R.  293,)  maintainable  against  txeeuiort,  and  the  pa»- 
Mge  in  Yiner  itself  does  not  relate  to  the  subject  of  Master  and  Servant 
generally,  bnt  to  the  construction  of  the  statute  of  laboarera;  so  that  the  dic- 
tum in  Wallis  v.  Day  can  hardly  be  considered,  what  it  seemingly  was  not 
intended  to  be,  an  anthority  for  the  proposition'  that  a  contract  to  serve  for  lif^ 
most  be  nnder  seal. 

In  Calder  and  Hebble  Navigation  v.  Pulling,  14  H.  ft  W.  76,  a  bylaw  of  n 
canal  company  directed  against  Sunday  trading  and  travelling,  was  held  void 
npon  the  construction  of  the  local  act,  which,  though  very  general  in  its  terms, 
was  considered  not  to  give  the  company  any  power  to  restrain  the  traffic  on  the 
eanal,  for  the  parpose  of  enforcing  the  proper  observance  of  religions  duties,] 

On  the  same  reason  with  bonds  and  contracts  in  restraint  of  trade,  stand 
perpetuilia;  attempts  to  create  which  are  never  permitted  by  the  law  to  suc- 
ceed, on  aoconnt  of  the  tendency  of  snch  limitations  to  paralyze  trade,  by 
ahackling  property,  and  preventing  its  free  circnlation  for  the  purposes  of 
commerce:  for  trade  consists  in  the  free  application  of  laboar  to  the  free  circn> 
lation  of  property,  and  any  restrunt  laid  npon  the  one  would  be  as  injarions  to 
its  interests  as  if  imposed  npon  the  other.  This  daetrim  of  perpttuilief,  as  it  is 
cmlled,  is  of  comparatively  modem  introdnctioo.    Its  objects  were  indeed,  at  ft 
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Tery  ancient  period  of  EDgUsh  law,  in  some  degree  aoeompli«Iied  b;  t,  muim 
which  is  recognized  hy  onr  earliest  writers,  vis.  that  proper^  bu  certain 
inseparable  incidentB,  among  which  is  the  right  of  aliening  it  by  the  aunrancei 
appropriated  by  the  law  to  that  pnrpoee,  of  which  incidents  it  caoDot  be 
deprived  by  any  private  disposition.  One  of  the  earliest  cases  in  which  tiiis 
doctrine  was  maintained  is  reported  by  Littleton,  sect,  *720,  who  tells  ns  that 
"a  certain  Justice  of  the  Common  Place  dwelling  in  Kent,  colled  Bichel,  bad 
iaene  divers  boqb,  and  bis  intent  was  that  bis  eldest  son  ^oald  have  certain 
lands  and  tenements  to  him  and  the  heirs  of  his  body  begotten,  and,  for  debult 
of  issue,  the  remainder  to  the  secMid  son,  Ac,  and  so  to  the  third  son,  &c. ;  and 
because  he  wonld  that  none  of  his  eons  should  alien  «r  make  wartantie  to  bar 
or  hart  the  others  that  ahonld  be  in  the  remainder,  &x.,  he  canseth  an  inden- 
ture  to  be  made  to  this  effect,  tIz.,  that  the  luids  and  tenements  were  given  t* 
his  eldest  son,  upon  snch  condition,  that  if  the  eldest  son  alien  in  fee,  or  in  torn 
tail,  &Q.,  or  if  any  of  the  eons  alien,  kc.,  that  then  their  estates  should  ceaso, 
and  be  void,  and  that  then  the  eanie  lands  and  tenements  immediately  should 
remain  to  the  second  son,  and  the  heirs  of  his  body  begotten,  et  tie  vtiro,  tba 
remainder  to  his  other  sons ;  and  livery  of  seisin  was  made  accordingly."  Thie 
device,  however,  was  held  void ;  and  Hr.  Butler  remarks,  in  a  learned  note  to 
Go.  Litt,  379,  b.  the  perotal  of  which  is  strongly  recommended  to  readen 
deurone  of  pursuing  this  subject,  that  "this  was  one  of  the  many  attampta 
which  bAve  been  made  to  restrain  that  right  of  alienation,  which  is  inseparable 
from  the  estate  of  tenant  in  tail.  The  chief  of  them  are  at&ted  in  a  vary  pcontad 
maaner  by  Mr,  Enowler,  1  Barr.  84"  Upon  the  same  principle,  viz.,  that  pro- 
perty cannot  by  any  private  disposititHi  be  robbed  of  its  incidents,  of  which  tba 
power  of  alienation  is  one,  proceeds  the  case  pat  by  LJttleton,  at  sect.  360,  viz. : 
"Also  if  a  feoffment  be  made  on  this  aoniHion,  ihaHAeftogia  *AaU  not  alien  Ike 
hmd  to  any,  tbis  condition  is  void  ;  because,  when  a  man  is  enfeoffed  of  lands  or 
tenements,  he  hath  power  to  alien  them  to  any  person,  by  the  law.  For,  if 
Buch  a  condition  should  be  good,  then  the  condition  should  onat  him  of  all  the 
power  which  the  law  gives  him,  which  should  be  against  reason ;  and  therefore 
snch  a  condition  is  void."  On  which  Lord  Coke  observes  that  "  the  like  law  is 
of  a  device  in  fee  on  condition  lliat  the  devisee  shall  not  alien ;  the  cimdttioa 
is  void ;  and  so  it  is  of  a  grant,  release,  confirmation,  or  any  other  conveyanoa, 
whereby  a  fee  simple  doth  pass ;  for  it  is  absurd  and  repugnant  to  reason  that 
he  that  hath  no  possibility  t«  have  the  land  revert  to  him  should  restrain  bis 
feoffee  in  fee  simple  of  all  bis  power  to  alien ;  and  so  it  is  if  a  man  be  poesessed 
of  a  lease  for  years,  or  of  a  horae,  or  of  any  other  chattel,  real  or  personal,  and 
give  or  sell  hie  wh<de  interest  and  property  therein,  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the  same,  the  same  is  void  ;  because  his  whole 
interest  and  property  is  out  of  him,  so  as  he  hath  no  possibility  of  a  reverter, 
awi  ii  w  agaiiut  trade  and  traffic,  and  bargainiitg  and  contracting  bettoeen  man 
and  man."  On  this  doctrine,  viz.,  that  property  cannot  be  deprived  of  the 
power  of  olienatioD  legally  incident  to  it,  by  any  private  disposition,  equity  bos 
iagrarted  one  exception,  by  allowing  married  women  to  be  restrained  from 
aliening,  by  way  of  anticipation,  property  limited  to  their  sole  and  separate  use 
during  the  coverture.  The  precise  extent  to  which  this  equitable  doctrine  may 
be  carried  was  long  in  iucerto,  and  this  uncertainty  has  given  rise  to  a  great 
deal  of  interesting  discussion,  a  full  acconnt  of  which  will  be  found  in  a  very 
clearly  and  ably  written  pamphlet  published  by  Mr.  Hayes,  npon  that  subject, 
See  now  TuUett  r.  Armstrong,  before  the  L.  0.,  %a  account  of  which  [in  its 
earlier  stages]  will  be  found  in  the  last  edition  of  Hayes  on  Conveyancing. 
[By  the  judgment  in  that  case,  and  in  Scarborough  v.  Borman,  both  reported 
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4  Mjl.  k  Cr.  377,  tbs  dMtrine  af  equity  raapectiiif  propertf  g;iven  to  tb« 
•epaiate  nae  of  a  woman  with  a  probibitioo  against  anticipatiou,  has  been 
dafiiutiTely  iettled  npoD  reasoning  wbich  applies  equally  where  the  property  ia 
a  fee  or  leu  estate,  realty  or  persooalty;  see  Bafgett  v.  Meux,  1  Phil.  627. 
The  result  of  the  above  cases  is,  that  where  property  of  any  kind  is  given  or 
settled  to  the  separate  nse  of  a  woman  for  any  estate,  and  she  is  prohibited 
against  anticipating  it,  she  will,  although  diacoverte  when  the  gift  or  settlemeDt 
takes  effect,  be  effectoally  prevented  from  anticipating  tiie  property  during  any 
sobaeqnent  covertnre  to  which  she  may  become  subject.  Also,  see  Srown  7, 
BuDford,  1  Fhil.  620.] 

To  retnm  to  the  head  of  Perpetuities.  It  wu  in  time  fonnd  that  the  interest* 
of  commerce  were  by  no  means  sufficiently  guarded  by  the  assertion  of  tb* 
aazim,  that  property  conld  not  be  robbed  of  the  quality  of  transferability!  iqt 
it  would  have  been  easy  to  limit  particular  estates  in  such  a  manner  as  to  post^ 
|MDe  the  actual  enjoyment  of  the  fee  so  long  as  to  create  what  would  have  been 
virtually,  thoagh  not  nominally,  a  strict  entail ;  had  not  the  courts,  proceeding 
on  the  maxim  of  law,  Qiiodcunque  prohibeiur  juri  *x  dir«eta  pmhibelvr  el  pvr 
MupiHm,  established  as  an  inflexible  rule,  "that  thoagh  an  estate  may  be  reo- 
nered  inalienable  daring  the  existence  of  a  life,  or  of  any  number  of  lives  ia 
being,  and  twenty-one  yeara  after ;  Oadell  v.  Palmer,  10  Bing.  140 ;  or,  poasiblj 
«ven,  for  nine  uoDthe  beyond  the  twenty-one  years,  in  case  the  person  ulti- 
mately entitled  to  the  estate  should  be  an  infant  in  ventre  sa  mere  at  the  time 
of  its  accruing  to  him ;  yet,  that  all  attempts  to  postpone  the  ei^oymeat 
*of  the  fee  for  a  longer  period  are  void  \  and  therefore  in  the  famons  rajQ,.! 
case  of  Spencer  v.  Dnke  of  Marlborough,  3  Bro.  P.  C.  232,  Eden,  404,  i-  * 
where  John,  Duke  of  Marlborough,  devified  t^i  tnistees  and  tbeir  heirs,  to  th* 
use  of  his  daughter  for  Ufa,  remainder  to  Lord  Ryalton  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the  first  and  other 
sons  of  liOrd  Byaltoa  in  tail  male,  remainder  to  Lord  Robert  Spencer  for  life, 
remainder  to  tmstees  to  preserve  contingent  remainders,  &C.,  remainder  to 
Charles  Spencer  in  the  same  manner ;  and  inserted  a  clause,  empowering  his 
trustees,  on  the  birth  of  each  son  of  Lord  Ryalton,  LtHrds  Robert  and  Charlea 
Spencer,  to  revoke  and  make  void  the  respectiveuse*  limited  to  tbeir  respective 
none  in  tail  male,  and  in  lieu  thereof,  to  limit  the  premises  to  the  bhb  of  sach  son) 
for  their  lives,  with  immediate  temsinder  to  t^e  respective  sons  of  such  son* 
■everally  and  respectively  in  tail  male.  Lord  Northington  declared  the  clauso 
void  as  tending  to  a  perpetuity ;  and  on  appeal  to  the  Lords,  the  judges  wen 
■nanimously  of  the  same  opinion.  See  Crnise's  Digest,  title  32,  c.  23;  Bear4 
r.  Westcott,  fi  B.  Jc  A.  601;  Cadell  v.  Palmer,  nbi  supra;  and  Mr.  Butler's 
Mte,  Co.  LIU.  3T9,  b. 

Lord  Coke  has  laid  it  down,  1  Inst.  206,  that  "if  a  feoffee  be  boaod  in  a  bond 
that  the  feoffee  and  hie  heirs  shall  not  alien,  this  is  good,  for  he  may  notwith- 
standing alien,  if  be  will  forfeit  his  bond  that  he  him»elf  hath  mode."  And  in 
Preeman  v.  Freeman,  2  Tern.  223,  a  father  settled  lands  on  his  son  in  tail,  and 
took  a  bond  from  him  that  he  would  not  dock  the  entail.  On  a  hill  to  bo 
relieved  against  this  bond,  the  court  held  it  good,  becanse,  if  the  son  had  not 
Agreed  to  give  his  bond,  the  fotber  might  have  made  him  only  tenant  for  life. 

It  seems,  however,  that  the  above  opinion  of  Lord  Coke  cannot  be  supported ; 
for,  if  a  general  restraint  on  alienation  be,  as  it  nn  questionably  is,  contrary  to 
pablic  policy,  there  is  no  more  reason  for  supporting  a  bond  made  to  enforce  it, 
than  for  supporting  a  bond  in  general  restrunt  of  trade.  And  in  a  case  wheio 
A.,  having  limited  lands  to  B.  to  tail,  took  a  bond  from  him  not  to  commit 
waate,  it  was  decreed  to  be  delivered  up  to  be  cancelled,  tho  court  saying  tliat 
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it  vu  &D  idle  bond.  JerriB  t.  Bniton,  2  Vern.251.  So,  where  an  elder  brotW 
enfeoffed  his  second  brotber  iu  tail,  remainder  to  &  yoangec  brother  in  the  lOra 
manner,  and  made  each  of  tbem  enter  into  a  statnte  witb  the  other  that  ho 
wonld  not  alien;  because  these  Htatntes  were  in  substance  to  make  a  perpe- 
taity,  they  were  ordered  to  be  cancelled  bj  the  Conrt  of  Chancery,  with  the 
advice  of  Lord  Coke  himself.    Poole's  case,  Moore,  810. 

It  only  remains  to  remark,  that  truiUfor  aeeamulaiioa,  which,  bein^  thonght 
to  partake  of  the  objectionable  nature  of  perpetnities,  were  formerlj  bounded 
by  the  same  limits,  (see  Thellusson  t.  Woodford,  4  Tes.  jun.  237,]  are  now  regu- 
lated by  a  statute  of  their  own,  39  £  40  G.  3,  c.  98,  which  enacts  that  no  person, 
after  the  passing  of  that  act  (28th  July,  1800),  shall,  by  an;  deed  or  will,  "  settle 
or  dispose  of  any  real  or  personal  property  so  and  in  such  manner  that  the 
rents,  isenes,  profits,  or  prodnce  thereof  shall  be  wholly  or  partially  accumu- 
lated for  any  longer  tenn  than  for  the  life  or  lives  of  any  such  grantor  or 
grantors,  settlor  or  settlors,  or  the  t«rm  of  21  years  from  the  death  of  any  snch 
grantor  or  grantors,  settlor  or  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  shall  be  living  or  in  »enlrt  »a  mert  at 
the  time  of  the  death  of  snch  grantor,  devisor,  or  testator,  or  dnring  the  minority 
or  respective  minorities  only  of  any  person  or  persons  who  under  the  uses  or 
tmsta  of  the  deed,  snrrender,  will,  or  other  assurance  directing  such  accnmnla- 
tions,  would,  for  the  time  being,  if  of  foil  age,  be  entitled  to  the  rents,  issues; 
profits,  and  prodnce  of  snch  property  so  directed  to  be  accnmnlated.  And  in 
every  case  where  any  accumulation  shall  be  directed  otherwise  than  as  afore- 
said, such  direction  shall  be  nnll  and  void,  and  the  rents,  issues,  profits,  and 
produce  of  such  property  so  directed  to  be  accnmnlated  shall,  so  long  as  the 
same  shall  be  directed  to  accumnlate  contrary  to  the  provisions  of  this  act,  go 
to  and  be  received  by  snch  *person  or  persoDs  as  would  have  been 
L        '  entitled  thereto,  if  snch  accumulation  had  not  been  directed. 

"Provided  always,  that  nothing  in  that  act  contained  should  extend  to  any 
provision  for  payment  of  debts  of  any  grantor,  settlor,  or  devisor,  or  other 
penon  or  persons,  or  any  provision  for  raising  portions  for  any  child  or  children 
of  any  person  taking  any  interest  under  any  such  conveyance,  aettlemcnt,  or 
devise,  or  to  any  direction  touching  the  produce  of  any  timber  or  wood  upon 
any  lands  or  tenements,  bnt  that  all  such  provisions  and  directions  may  and 
■hall  be  made  and  given  as  if  that  act  had  not  passed."  See,  on  the  construc- 
tion of  this  statute,  Griffiths  v.  Vere,  9  Ves.  Jnn,  127 ;  Longden  v.  Bimson,  IS 
Ves.  296;  Southampton  ».  Hertford,  2  V.  ft  B.  B4;  Marshall  v.  Hollo  way,  2 
BwaD6t432;  Haley  v.  Bannister,  4  Madd.  270;  Bhaw  v.  Rhodes,  1  Hyl.  ft  Cr, 
135.  [S.  C.  on  appeal,  5GI.  ftp.  114,  nom.  Evans  7.  HeUier;Pndev.  Pooks, 
2  Beav.  430 ;  Webb  v.  Webb,  ibid.  493 ;  Ellis  v.  Maxwell,  3  id.  587 ;  Boughton 
V.  James,  I  Coll.  26 ;  A.  G.  v.  Fouldea,  3  Hare,  669 ;  Elbome  v.  Good,  14 
Bim.  165.J 

In  Lawrence  t.  Kidder,  10  Borbonr,  641,  the  court  said  that  the  law 
vould  tolerate  no  contract  which  upon  its  face  went  to  prevent  an  individual 
for  any  time,  however  short,  from  rendering  his  services  to  the  public  in 
any  employment  to  which  he  may  choose  to  devote  himself;  nor  one  which 
deprives  any  section  of  the  country,  however  small,  of  the  chances  that  the 
obligor  in  each  aontraot  may  furnish  to  It  the  accommodation  arising  from 
^0  prosecution  of  a  particular  Irade,  nnleu  it  appear  that  the  obligee  him- 
■elf  intends  to  and  can  snpply  saoh  acoommodalion  :  and  while  admitting 
that  oontractB  which  impoaed  restrictions  npon  trade  in  particular  towna  or 

L-.,.„i,.,-^  ,,V.it.)OJ^K' 
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districts  were  aoinetimes  valid,  decided  in  tha  case  before  it,  wbere  a  joint 
iad  Beveral  oantnct  under  seal  vas  entered  into  between  plaintiff  and 
defendant,  b;  which  the  latter  in  consideration  of  1200,  and  of  the  pur- 
ohase  by  plaindff  of  all  the  defendant's  stock,  matrasBee,  &o.,  ooreuanted 
tbat  the  defendant  would  desist  from  and  discontinae  Belling  matrasses,  &a. 
« in  all  the  territorj  of  the  State  of  New  York,  weat  of  the  oitj  of  Albanjj" 
that  anch  a  contract,  embracing  too  large  a  territory,  was  in  reatraint  of 
trade,  and  therefore  void. 

In  Pierce  t.  Fuller,  8  Massaohnselts,  228,  a  coTenant  with  liquidated 
damages,  by  which  the  defendant,  in  oonaideration  of  one  dollar,  agreed  not 
to  run  a  stage  between  Boston  and  Providence,  in  opposition  to  the  plain- 
tiff, waa  decided,  on  demurrer,  to  be  valid;  the  conrt,  per  Sedqwick,  J., 
•aid  :  That  contracta,  to  restrain  trade  in  general,  are  unquestionably  bad ; 
bat  that  contracts  for  a  limited  restraint  of  trade,  If  made  on  sufficient  and 
zeasonable  consideratian,  and  under  oircumaianoes  appearing  to  be  fair  and 
Koneat,  of  wbioh  the  court  are  to  judge,  are  valid ;  if  it  does  not  appear 
vhether  the  oontraot  was  or  was  not  on  good  oonaideration,  bo  that  the  con- 
tract maif  be  either  good  or  bad,  it  is,  prim&  facie,  a  presumption  of  law 
tbat  the  oontraot  is  bad,  because  it  is  to  the  prejudico  of  honest  industry, 
tod  is  of  apparent  mischief  to  the  public,  and  because  the  injury  to  one 
party  is  oertatn,  and  the  bene^t  only  preaumptive;  and  therefore  all  con- 
tracts barely  in  restraint  of  trade,  where  no  consideration  is  shown,  are 
1>ad;  and  to  make  them  valid,  the  consideration,  and  special  circnmstancea 
inducing  the  arrangement,  most  be  shown  to  the  conrt,  and  approved  of  by 
it.  In  this  case,  the  agreement  appearing  to  be  a  reasonable  and  honest 
one,  the  court  decided  that  the  consideration  of  one  dollar,  having  been 
fixed  and  adopted  by  the  parties,  as  adequate,  was  suScient  in  law.  In 
Palmer  et  al.  v.  Stebbens,  8  Pickering,  188,  a  penal  bond  to  enforce  a 
similar  restraint  was  held  good  on  similar  grounds;  and  in  this  case, 
WiLDK,  J.,  delivering  the  opinion  of  the  court,  certainly  inclined  to  form 
no  very  strong  presumption  against  such  restraints;  and  see  in  snpport  of 
the  validity  of  limited  restraints  of  trade ;  Nobles  v.  Bates,  7  Cowen,  307 ; 
Pierce  v.  Woodward,  6  Pickering,  206;  Mott  v.  Mott,  11  Barbour,  128, 
where  in  consideration  of  a  certain  sam  of  money  paid  a  retiring  partner, 
a  purchase  of  the  partnership  effects  by  the  other,  with  some  further  advan- 
tage to  the  partner  retiring,  the  court  held  a  contract  not  to  practice  medi- 
cine in  two  certain  villages  where  the  defendant  waa  abont  to  practice  it,  a 
contract  not  against  public  policy.  To  be  valid,  the  restraint  must  be  partial, 
and  there  must  be  such  valuable  consideration  for  the  contract,  as  is  neces- 
aary  in  other  contracts;  bat  if  the  restriction  as  to  space  be  not  unreason' 
ablo,  the  circumstance  that  it  is  indefinite  as  to  time,  does  not  invalidate 
the  contract;  Bowser  v.  Bliss,  7  Blackford,  344,  846. 

In  Ghappel  v.  Brookway,  21  Wend.  158,  which  was  debt  on  a  penal 
bond,  the  circumstances  of  the  contract  being  sioiilar  to  those  in  Pierce  v. 
Fuller,  except  that  the  consideration  was  large,  the  court  laid  down  the 
same  principles  as  those  above  noted  from  Lawrence  v.  Kidder  and  Fierce- 
T.  Fuller;  that  contracts  in  general  restraint  of  trade,  on  whatever  con- 
sideration made,  are  void;  that  as  to  contracts  for  a  limited  restraint, 
the  courts  start  with  the  presumption  that  they  are  bad  ;  but  they  will  bo 
gpbeld  If  they  are  shown  to  have  been  made  upon  adequate  consideration, 
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ftnd  apon  oircnTastances  reaBonable  and  nseAil ;  and  tbat  id  sncli  case  ft 
peoal  bond  is  as  yalid  as  a  coyenant  or  promise ;  and  with  regard  to  tho 
extent  of  the  reatraint,  tfaej  considered  the  rnle  to  be,  that  a  restraint  ia 
reasonable,  if  it  be  not  larger  than  is  necessary  to  afford  a  ta-ir  protection  to 
the  other  party  in  the  enjoyment  of  his  trade,  which  must  depend  mainly 
on  the  natare  of  the  trade  or  business.  In  Ross  t.  Sadgbeer,  id.  166,  in 
debt  on  bond,  conditioned  that  the  defendant  shonld  not  exercise  the  busi- 
ness of  manofacturiDg  pot  and  pearl  ashes,  &c.,  for  ten  years,  and  within 
forty  miles  of  the  Tillage  of  L.,  the  plaintiff  demurred,  and  the  court 
adjudged  the  declaration  bad,  because  it  showed  no  sufficient  consideration 
or  good  reason  for  making  the  bond;  and  said,  that  though  the  seal 
imported  a  considoration,  so  that  lome  consideration,  and  perhaps  one  inde- 
finitely large  might  be  implied  from  the  bond,  yet  it  did  not  ^ord  a  pre. 
sumption  of  such  circumstances  and  reasons  as  are  required  to  uphold  this 
flort  of  contract :  they  thought  also,  that  if  the  bond  did  not  set  forth  the 
eircnmstftuces,  the  plaintiff  might  have  averred  them  in  the  declaratian, 
ind,  if  good,  they  would  have  auatained  the  agreement ;  bnt  on  this  point 
fliey  would  not  pass  definitely.  In  both  of  these  cases,  doubts  were 
expressed  by  BbokbON,  J.,  whether  the  nominal  conuderation  in  Pierce  T. 
Fuller  was  properly  decided  to  be  sufficient.  ' 

H.  B.  W. 

3.  W.  W. 
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MICH.  18  GEO.— I  0.  B. 
[aiMBriD  wnni,  612.] 

Imphiomla  at  trvls  u<  prlillegHl  (Von  d 


Thb  opinion  of  the  court  was  delivered,  as  follows,  by 
Willet,  Lord  Chief  Justice.     Trover.     This  comes  before  the  court  on  a 
Special  verdict  found  at  the  Leicester  asBises,  held  at  Leicester^  on  the  3d 
of  August,  1743. 

The  plaintiff  declared  against  the  defendant,  for  that  on  the  20th  Octo- 
ber, 1741,  he  was  possessed  of  ono  frame  for  the  knitting,  weaving,  and 
making  of  stockings,  value  201.,  as  of  his  own  proper  goods,  and  being  so 
possessed,  he  lost  the  same,  and  that  afterwards,  to  wit,  on  the  18th  of 
August,  1742,  it  oame  to  the  hands  of  the  defendant,  who  knowing  the 
same  to  be  the  goods  of  the  plaintiff  afterwards,  to  wit,  on  the  19th  day 
of  the  same  month  of  August,  converted  the  same  to  his  own  use ;  dam- 
age 801. 

The  defendant  pleads  not  ^t?^  ;  and  the  jury  find  that  the  phuntiff  on 
tiie  27th  of  March,  1741,  was  possessed  of  one  frame  for  knitting,  weaving, 
and  making  stockingB,  valoa  8/.  as  his  own  proper  goods.    That  upon  that 
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(lay  ti«  let  the  said  frame  to  John  Anastj^mg,  dt  the  weekly  rent  of  9^., 
and  so  from  week  to  week  as  long  as  they  the  said  Nathaniel  Simpson,  thfl 
plaintiff,  and  John  Armatrong,  should  please;  by  virtne  of  which  letting, 
the  said  John  Armstrong  was  possessed  of  the  said  ^me,  at  the  said  rent, 
sntil  the  time  after-mentioned,  when  the  same  was  seised  *as  a  dis-  ^^.  g„^ 


teesa  for  rent  by  the  defendant.     That  the  said  John  Armstrong 


is  by  trade  a  etocking-weaver,  and  used  the  said  stooking-franie  as  an 
instrument  of  his  trade,  and  oontinned  the  nse  thereof,  and  his  apprentice 
was  using  the  said  stocking-frame  at  the  time  thereinafter  mentioned,  when 
the  same  was  seised  by  the  defendant  as  a  distress  for  rent.  That  the  said 
John  Armstrong  held  of  the  defendant  a  certain  messnage  and  tenement  in 
the  parish  of  Woodbonse  and  ooanty  of  Leicester,  by  virtue  of  a  lease  to 
him  the  said  John  Armstrong  thereof  granted  by  the  defendant  nnder  the 
yearly  rent  of  36^.  ibr  a  term  of  years  not  yet  ez^Hred,  and  was  in  the  actual 
possession  of  the  eame  when  the  said  stoeking-frame  was  distrained  for  rent 
by  the  defendant.  That  on  the  IQth  of  December,  1741,  John  Armstrong 
was  indebted  to  the  defendant  in  bSL  for  arresrs  of  rent  of  the  said  mes- 
anage  and  tenement;  and  that  the  said  stoeking-frame  was  then  upon  the 
•aid  mesgnage  in  the  posseesioii  of  the  said  John  Armetrong,  and  that  there 
were  not  goods  or  chattels  by  law  diistrainable  fbr  rent  in  the  said  messnags 
vithont  the  said  stoeking-frame  snfficient  to  satisfy  the  said  rent  so  in 
nrrear,  at  the  time  when  the  said  stocking-frame  was  seised  as  a  distress 
for  the  said  rent.  That  on  the  said  19th  of  December  the  defendant  entered 
in  the  said  messoage  and  tenement,  and  then  and  there  seiEod  the  said 
■tocking-frame  on  the  said  premises  as  a  distress  for  the  said  rent  so  in 
arrear,  as  the  said  John  Armstrong's  apprentice  was  then  weaving  a  stook- 
iug  on  the  same  trame.  And  that  the  defendant  (though  often  requested) 
hath  refused  to  deliver  the  said  stocking-frame  to  the  said  plaintifF,  and 
oontinues  to  detain  the  same.  The  speraal  verdict  oonclndes,  as  usual,  by 
submitting  the  matter  to  the  opinion  of  the  court  whether  the  said  stock- 
ing-frame was  by  law  distrunable  for  the  sud  arrears  of  rent  or  not;  and 
if  the  said  court  should  be  of  opinion  that  it  was  not,  they  assess  the  dam- 
ages of  the  plaintiff  at  91.,  fte. 

Upon  this  special  verdict  three  qneetions  arise:— 

First,  Whether  a  stocking-frune  has  any  privilege  at  all  as  being  an 
instmmentof  trade,  or  whetherit  be  generally  distrainable,  for  rent  as  other 
goods  are,  even  though  there  was  sufficient  distress  besides. 

Secondly,  Though  it  may  be  so  privileged  as  not  to  *be  distrain-  p«-|Qgi 
able  if  there  be  other  goods  sufficient,  yet  whether  or  not  it  may  not  '■  ^ 
be  distrained  if  there  be  not  sufficient  distress  besides. 

Thirdly,  Though  it  be  distrainable  either  in  the  one  case  or  the  other 
when  it  is  not  in  actual  use,  yet  whether  or  no  it  has  not  a  particular  pri- 
Tilege  by  being  actually  in  nse  at  the  time  of  the  distress,  as  the  present 
ease  is. 

I  shall  bat  touch  upon  the  two  firat  qneations,  because  they  are  not  the 
present  case ;  but  yet  it  may  be  proper  to  consider  them  a  little,  to  intro- 
duce the  third,  which  is  the  very  case  now  in  question. 

There  are  five  sorts  of  things  which  at  common  law  were  not  diatraiu- 
able: 

1st.  Things  annexed  to  the  freehold. 
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2d.  Things  delirered  ta  &  person  exemaing  &  public  trade,  to  be  carried, 
wrought,  vorked  np,  or  mtQagcd  in  the  «■;  of  his  trade  or  employ. 

8d.  Cocks  or  sbearea  of  com. 

4th.  Beasts  of  the  plough  and  instrnmentfi  of  hnsbandrj'. 

Sth.  The  instFumonts  of  a  man'a  trade  or  profession. 

The  firat  three  Borta  were  absolutelj  free  &om  diatreas,  and  could  not  be 
distrained,  even  though  there  were  no  other  goods  beudea. 

The  two  last  are  only  exempt  tvh  modo,  that  is,  upon  a  Boppoutioa  that 
there  ia  sufficient  distress  besides. 

Thinga  aanezed  to  the  freehold,  as  furnaces,  millstones,  ohimney-pieoes, 
and  the  like,  cannot  be  distrained,  because  they  cannot  be  taken  awaj 
without  doing  damage  to  the  freehold,  which  the  law  will  not  t^ow. 

Things  aent  or  delivered  to  a  person  exercising  a  trade  to  be  carried| 
WTonght,  or  maaofactored  in  the  way  of  his  trade,  as  a  horae  in  a  smith's 
shop,  materiali  sent  to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up,  an 
privileged  for  the  sake  of  trade  and  commerce,  which  could  not  be  carried 
on  if  such  thinga  nnder  these  circumstances  oould  be  distraiited  for  rent  dna 
&om  the  person  in  whose  custody  tiiey  are. 

Gooka  and  afaeaves  of  com  wct«  not  distrainable  before  the  Btatnt«  2  W. 
&  M.  o.  6,  (which  was  made  in  favour  of  landlords),  because  they  could 
not  be  restored  again  in  the  same  plight  and  condition  that  they  wers 
r*1fl01  ^'^^^  "P""  *^  replevin,  but  must  neoessanly  be  damaged  by  being 
L'       J  removed. 

Beasts  of  the  plough,  &o.,  were  not  distrunable,  in  favour  of  husbandry 
(which  is  of  so  great  advantage  to  the  nation),  and  likewise  because  a  man 
should  not  be  left  quite  deatitnte  of  getting  a  living  for  himself  and  hia 
iamily.  And  the  same  reasons  hold  in  the  case  of  the  instrnmeuts  of  s 
man'a  trade  or  profesaion. 

But  these  two  last  are  privileged  in  case  there  is  distress  enough  besidee; 
otherwise  they  may  be  distrained. 

Theae  rules  are  laid  down  and  fully  expluned  in  Co.  Lit.  47,  a.,  b.,  and 
many  other  books  which  are  there  cited ;  and  there  are  many  anbaequent 
cases  in  which  the  same  doctrine  ia  established,  and  which  I  do  not  men- 
tion becanae  I  do  not  know  any  one  oaae  to  the  contrary. 

From  what  I  have  said  on  this  head,  the  second  question  is  likewise 
answered ;  for  as  the  atooking-frame  in  the  present  eaae  could  only  be  pri- 
vileged as  it  was  an  instrument  of  trade,  we  think  tliat  it  might  have  b«en 
diatraioed  if  it  had  not  been  actually  in  use,  it  being  found  that  there  was 
not  sofficient  distress  boaidea.  Theae  are  the  words  in  Carth.  858,  in  the 
ease  of  Vinkinstone  v.  Ebden,  "  the  very  implements  of  trade  may  be  di^ 
trained  if  no  other  distress  can  be  taken." 

But  whether  or  no  this  atocking-frame'a  being  aotnally  in  use  at  the  time 
of  the  distreaa  gives  any  further  privilege,  is  the  third  and  principal  ques- 
tion in  the  present  case.  And  we  are  all  of  opinion  that  upon  this  account 
it  could  not  be  distrained  for  rent,  for  these  two  plain  reasons  ; 

let.  Bccauae  it  oould  not  be  restored  again  upon  a  replevin  in  the  aame 
plight  and  condition  as  it  was,  bnt  muat  be  damnified  in  removing,  for  the 
weaving  of  the  stocking  would  at  least  be  atopped,  if  not  quite  spoiled, 
which  is  the  very  reason  of  the  case  of  com  in  cocks,  &0. 

2dly.  Whilst  it  is  in  the  custody  of  any  peison,  and  naed  by  him,  it  is  « 
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brotoh  of  the  peaoa  to  take  it.  And  these  are  two  each  plain  and  strong 
reasona,  that  even  if  it  were  qnito  a  new  case,  I  should  venture  to  deter- 
mine it  without  any  authority  at  allj  but  I  think  that  there  are  several 
caaes  and  authorities  which  confirm  this  opinion. 

It  is  expresely  said  in  Co.  Lit.  47,  a.,  that  a  horae  whilat  *a  man  r^jqi-, 
11  riding  upon  bim,  or  an  aze  in  a  man's  hand  outdng  wood,  and  '■  ^ 
the  like  cannot  be  distrained  for  rent.  In  Bracton,  and  several  other  old 
bookSj  there  is  a  distinction  made  between  eataUa  ottota  and  tbioge  which 
are  in  use.  It  was  held  in  F,  14  H.  8,  pi.  6,  that  if  a  man  haa  two  mill- 
stones,  and  only  one  is  in  use,  and  the  other  lies  b;  not  naed,  it  may  be 
distrained  for  rent  In  Bead's  case,  Cro.  EHk.  594,  it  was  holden  that 
yam  carrying  on  a  man's  shoulders  to  be  weighed  could  not  be  distrained 
any  more  than  a  net  in  a  man's  hand,  or  a  horse  on  which  a  man  is  riding. 
So  in  Moor,  214,  The  YisoounteBs  of  Bindon's  case,  it  is  said  that  if  a 
man  be  riding  on  a  horse,  the  horse  cannot  be  distrained,  hut  if  be  bath 
another  borae,  on  which  he  rides  sometimes,  this  spare  horse  may  be  dis- 
trained. 

I  could  cite  many  other  oases  to  the  same  purpose,  but  I  think  that  these 
are  saffi#ieat  to  support  a  point  which  baa  so  strong  a  foundation  in  reason, 
especially  unce  there  is  but  one  case  seems  to  look  the  contrary  way,  which 
is  the  case  of  Webb  t.  Bell,  1  Sid.  440,  where  it  was  holden  Uiat  two 
horses  and  the  harness  festened  to  a  cart  loaden  with  com  might  be  dis- 
b^ined  for  rent.  But  in  the  first  place,  I  am  not  clear  that  this  case  is 
law;  and  besides,  it  is  expressly  said  in  that  case  that  a  horse  upon  which 
a  man  was  riding  cannot  be  distrained  for  rent;  and  therefore  a  gveere  is 
made  whether  if  a  mai)  had  been  on  the  cart  the  whole  had  not  been  pri- 
vileged, whioh  is  Buf&ciont  for  the  present  purpose,  it  being  found  that  the 
stocking-frame  was  to  be  in  the  actual  use  of  a  man  at  the  time  when  it  was 
distrained. 

For  these  reasons,  and  upon  the  strength  of  these  authorities,  we  »e  all 
of  opinion  that  this  stocking-^me,  the  apprentice  being  aotually  weaving 
ft  stocking  upon  it  at  the  time  when  it  was  diatTained,  was  not  distrainable 
for  rent,  even  though  there  were  no  other  distress  on  the  premises,  and 
therefore  judgment  must  be  for  the  plaintiff. 


Tois  is  usually  cited  as  a  leading  case,  whenever  a  qnestion  arises  respecting 
the  exemption  of  property  from  distress,  ond  deservedly  ho,  for  it  would  be 
difficult  to  find  a  clearer  summary  of  the  anthoritLca,  as  they  existed  at  the  time 
when  it  was  decided,  than  is  contaioed  in  the  Judgmeot  of  the  Lord  Chief 
Justice.  "It  is," said  Buller,  J.,  4  T.  R.  568,  "a  case  of  great  authority, because 
it  was  twice  argued  at  the  bar ;  and  Lord  Chief  Justice  Willes  took  infinite 
pains  to  'trace  with  accuracy  those  things  which  are  privileged  from  .,,_,.> 
distress."  I  ^^i 

There  are,  according  to  his  lordship,  five  sorts  of  property  privileged  from 
distress  for  rent  by  the  common  law,  aod  to  these  the  judgment  in  the  principal 
case  anlhorizes  us  to  add  a  sixth.    The  list  then  will  stand  thus : — 

Thingt  absolutely  prvciUgtd  at  etmnnon  law, 

1.  Things  annexed  to  the  freehold. 
Vol.  L— 34 
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'  2.  Things  delivered  to  a  person  erercising  a  pablic  trade  to  be  carried, 
VFonght,  worked  up,  or  managed  in  the  way  oC  his  trade  or  employ, 

3.  Cocks  and  sheaves  of  com. 

4.  Things  ia  actnal  ase. 

"With  respect  to  the  first  class,  vit.fi^xtrti.  It  was  always  lield  for  clear 
law,  that  they  were  not  distrainable,  for  the  reason  stated  b;  the  Chief  Justice ; 
Bee  4  T.  B.  567 ;  and  there  is  a  distinction  in  this  respect  between  a  distress 
and  an  execution ;  for,  under  the  latter,  fixtures,  which  would  be  removable  by 
the  defendant,  as  between  him  and  his  lessor,  may  be  seized ;  Poole's  case,  1 
Sal.  368.  See  3  Ath.  13,  3  B.  &  0.  368 ;  [Place  v.  Fagg,  4  Man  and  Ry.  277] : 
and  80  may  growing  com,  Ibid.,  though  neither  the  tenant's  Gztares,  nor  the 
growing  com,  woald  at  common  law  have  been  diBtrainabte,  [Darby  v.  Harris, 

1  Q.  B.  895;  Dalton  t.  Whitten,  3  Q.  B.  961].  However,  as  respecU  tha 
growing  com,  the  law  is  now  altered  by  st.  11  G.  2,  c.  IT,  B.  8,  which  enacta 
that  landlords  or  their  bailiff,  or  other  persons  empowered  by  them,  may  dis- 
train com,  grass,  or  other  prodvet  growing  on  any  part  of  the  land  demised. 
The  words  other  pnduel  have  been  explained  to  apply  only  to  other  product  of 
a  natare  similar  to  the  things  specified,  that  is  to  say,  product  to  which  the 
process  of  ripeaiDg,  and  being  cut,  gathered,  made,  and  laid  up  when  ripe,  is 
incideDtal.  Therefore,  trees  or  shrubs  growing  in  a,  nnraery  gronnd  are  not 
distrainable  under  the  statute.  Clark  r.  Oaskarth,  8  Tanut.  43L,  See,  too, 
the  further  qualifications  iotrodaced  by  56  Q.  3,  cap.  50,  sec.  6,  and  sea  Wright 
V.  Dewes.  1  A.  &  K.  641 ;  and  see  1  M.  &  Wels.  448.  Id  a  late  case  in  tha 
Court  of  Excheqaer,  where  A.  T.  had  granted  to  B.  H.  an  annuity,  charged  OD 
certain  premises,  and  empowered  him  to  distrain  for  the  arrears,  and  "to 
detain,  manage,  sell,  and  dispose  of  the  dislrosscB  in  the  same  manner,  in  all 
respects,  as  distresses  for  rents  reserved  upon  leases  for  years  and  as  of  the 
said  annuity  was  a  rent  reserved  upon  a  lease  for  years,"  the  conrt  thought  that 
these  words  did  not  empower  the  grantee  to  distrain  growing  crops,  bat  only  con- 
ferred npon  him  the  powers  given  to  landlords  by  stat.  2  W.  k  U.  cap.  5.  Miller 
V.  Green,  2  Tyrwh,  1,  2  C.  &  J.  143,  8  Bing.  92.    [See  Johnson  t.  Faulkner, 

2  Q.  B.  923.] 

2d.  Thing)  delivered  to  a  person  exerciaing  a  puhlie  trade  to  be  earried, 
Vrought,  viorked  up,  or  managed  in  the  vxiy  of  hit  trade  or  employ.  That  this 
class  of  property  is  exempt  from  distress  has  never  been  qnestioned.  See 
Gisbonme  v.  Hurst,  Salk.  249 ;  1  Inst.  47,  a. ;  [and  Gibson  t.  Ireson,  3  Q.  B. 
39,  in  which  the  meam'ngof  the  phrase  "public  trade"  was  discussed.]  Bat  the 
dispute  has  always  been  in  ascertaining  whether  tha  goods  in  each  particnl&r 
case  were  so  circumstanced  as  to  fall  within  it.  The  examples  commonly  cited 
as  being  clearly  witbin  the  mle,  are  those  of  cloth  bailed  to  a  tailor  to  make  a 
garment,  or  a  horse  standing  in  a  Smith's  shop  to  be  shod;  so,  too,  goods  ot 
the  priocipal  in  the  factor's  hands  cannot  be  distrained  by  the  factor's  landlord; 
Gilman  v.  Elton,  3  B.  &  B.  75 ;  for  the  advancemeot  of  trade  as  much  requires 
that  goods  should  be  placed  in  a  factor's  bands  for  sale,  as  in  carrier's  for  car- 
riage :  and  on  the  same  principle,  goods  deposited  for  safe  custody  in  a  ware- 
house or  a  wharf  wonid  not  be  distrainable  for  rent  due  in  respect  thereof 
Thompson  v.  Mashiter,  1  Bingh.  283.  Mathias  T.  Mesnard,  2  C.  &  P.  353. 
Lately,  also,  it  has  been  decided  that  goods  deposited  on  the  premises  of  an 
auctioneer,  for  the  pnipose  of  sale,  are  privileged  from  a  distress  for  rent  dae 
in  repect  of  those  premises ;  Adams  v.  Grane,  3  Tyrwh.  326 ;  I  G.  £  M.  390 ; 
for,  to  use  words  of  Bayley,  B.,  "  In/erat  reipubliece  to  bring  buyers  and  sellers 
together  at  fixed  places,  where  goods  may  be  brought  for  the  purposes  of  sale 
and  exchange.    This  privilege  is,  therefore,  of  great  importance  to  the  owners 
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of  ^oods,w1io  Bloald  DOt  be  exposed  to  tbe  risk  of  losing  tbem,  ft^im  the  defoaU 
of  the  parties  on  whose  pTemiaes  thej  may  be  deposited  for  that  purpose." 
[And  the  Court  of  Qneen's  Bench  have  applied  the  same  law  to  the  case  of  a 
comraission  agent.  Findeo  t.  M'Loren,  6  Q.  3.  891.]  In  Brown.T.  Shevill,  3 
Ado).  &  Ell.  138,  a  beast  was  "sent  to  the  promises  of  Woodham,  to  be  .^.  „„- 
Blanghtered,  and  aifter  it  had  been  slaughtered,  the  carcass  was  seised  for  <■  ^ 
rent  due  b;  Woodham.  The  Coart  of  King's  Bench  held  that  it  was  not  dis- 
trainable.  This  species  of  priTilege,  as  is  remarked  hj  Bayley,  B.,  in  his  jadg- 
neat  in  Adams  v.  Grane,  "has  been  from  time  to  time  increased  in  extent, 
according  to  the  new  modes  of  dealing  established  between  parties  bf  the  change 
of  time  and  circnm stances,  one  of  which  modem  modes  of  dealing  is  the  case  of  a 
factor."  His  lordghip,  in  the  same  case,  cites  and  approves  an  observatioa  made 
b;  Mr.  J.  Blackstone,  in  his  Commentaries,  that  the  exemption  from  liability  to  ' 
distress,  in  a  case  of  this  sort,  occasions  no  hardship,  because  the  privilege  is 
geneiatly  applicable  to  goods  which  no  man  could  possibly  suppose  to  be  the 
property  of  the  individoal  from  whom  the  rent  is  due,"  In  Mnspratt  v.  Gregory, 
1  H.  A  Wels,  G33,  it  was  held  by  the  eichequer,  Parke,  B.,  dissentiente,  and  con- 
firmed in  Error,  3  Mee.  k  W.  S7S,  that  a  barge,  which  a  person  meaning  to 
purchase  salt  sent  to  the  Salt-works  to  carry  it  home,  was  not  privileged  from 
distress  for  the  arrears  of  a  rentrcharge.  Tide  tamen,  as  to  the  case  of  a  car- 
riage actually  containiag  privileged  goods.  Bede  v.  Barley,  Gro.  Eliz.  596 ; 
Gisbonm  v.  Hurst,  Salk.  243.  [The  same  court  snbsequenUy  held  in  Joule  v. 
Jackson,  T  M.  £  W.  450,  that  brewer's  casks  left  according  to  the  nsage  of  trade 
on  a  publican's  premises  with  beer  were  not  privileged. 

In  the  case  of  Francis  v.  Wyatt,  1  Bl.  E.  483,  3  Burr.  1498,  the  court 
seemed  strongly  inclined  to  think  that  a  carriage  standing  in  the  yard  of  a 
livery  stable  was  distrainable  for  rent  dne  to  his  landlord  by  the  keeper  of  the 
livery  stable ;  [and  that  opinion  was  approved  and  acted  upon  in  Parsons  v. 
Gingell,  4  0.  B.  545.  And  in  "Wood  v.  Clarke,  1  Tyrwh.  314, 1  C.  A  J.  484,  it 
was  held  that,  though  materials  delivered  by  a  manuhcturer  to  a  weaver,  to  bo 
by  him  manufactnred  at  bis  own  home,  were  privileged  from  distress  for  rent 
dne  from  the  weaver  to  his  landlord,  [Sec  Gibson  v,  Ireson,  3  Q.  B,  39,]  yet 
that  a  frame  or  other  machinery  delivered  by  the  manufacturer  to  the  weaver 
along  with  the  materials,  for  the  purpose  of  being  used  in  the  weaver's  house 
in  the  manufacture  of  such  materials,  was  not  privileged,  unless  there  were 
other  goods  npon  the  premises  sufficient  to  saUs^  the  rent  due.  "This  case," 
Mid  Lord  Lyndhnrst,  delivering  the  judgment  of  the  conrt,  does  not  turn  npon 
the  privilege  of  a  workman  with  respect  to  the  implements  and  machinery  by 
which  his  trade  is  to  be  carried  on,  but  npon  the  privilege  of  the  person  by 
whom  tbe  workman  is  employed.  The  plaintifis,  who  were  the  employers, 
famished  the  workman  not  only  with  the  materials  on  which  he  was  to  work, 
but  also  with  the  machinery  by  which  the  materials  were  to  be  worked  np. 
The  qnestion  is  as  to  the  extent  of  the  employer's  privilege,  whether  it  is  con- 
fined to  the  materials  which  he  supplies,  or  applies  also  to  the  machinery  by 
which  the  working-op  is  affected.  It  appears  to  as  that  it  is  coniined  to  the 
materials,  and  does  not  include  the  machinery."  ..."  None  of  tbe  cases  go 
beyond  this :  that  the  material  to  be  worked  np  is  privileged ;  that  the  convey- 
ance by  which  it  is  carried  to  and  from  the  place  of  mannfactore  is  privileged ; 
that  it  is  privileged  in  the  hands  of  the  carrier  while  he  is  carrying  it,  in  the 
hands  of  the  factor  to  whom  it  is  consigned,  and  in  the  hands  and  warehouse  of 
a  wharfinger,  where  it  is  lodged  and  deposited  by  the  factor.  There  is  no  case 
or  dictum  that  the  machinery  by  which  it  is  to  be  manufactured  is  included  in 
the  privilege."    This  decision  is  approved  in  Fenton  v.  Logan,  9  Bing.  676. 
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[As  to  the  mode  of  pleading  this  etasB  of  exemption,  see  Qibson  v.  IieBOn,  3 
Q.  B.  39.] 

3.  Cocki  and  *heave»  of  com. 

See  Wilson  t.  Docket,  2  Mod.  61.  The  reason  for  this  exemption  was,  that 
the  diBtress  being  at  common  law  merely  a  pledge,  things  were  held  not  to  be 
dittrainable  which  conid  not  be  restored  in  the  same  plight  u  they  were  in  at 
the  time  of  taking  them.  Bnt  by  2  W.  k  it.  c.  S,  sheaves  or  cocks  of  com,  or 
loose  com  and  hay  lying  upon  any  part  of  the  land  charged  with  the  rent,  may 
be  seized,  eecored,  and  locked  ap  in  the  place  where  found,  in  the  nature  of  a 
distress,  until  replevied ;  but  the  same  must  not  be  removed,  to  the  damage  of 
tite  owner,  from  such  place  ;  and  the  landlord  has,  as  it  would  seem,  no  option, 
but  mutt  sell  at  the  eipiration  of  five  days,  per  Parke,  B.,  1  M,  4  Wela.  443. 
[The  benefit  of  this  statnte,  at  all  events  since  4  Geo.  2  c.  28,  s.  5,  extends  to 
the  grantee  of  a  rent  charge,  thongh  according  to  Milter  v.  O-reen,  above  cited, 
St  11  G.  2,  C.  19,  s.  8,  does  not.     Johnson  v.  Fanlkner,  2  Q.  B.  923.] 

4.  Thingi  in  actual  ute. 

These,  as  the  text  informs  ns,  are  privileged  in  order  to  prevent  the  breach  of 
the  peace  which  might  be  occasioned  by  an  attempt  to  distrain  them.  [Sea 
Field  Y.  Adames,  12  A.  4  B.  652,  where  a  replication  that  the  things  were  in 
actual  aee  was  held  good ;  and  Bond  v.  KenuingtoD,  1  Q.  B.  679,  where  it  was 
bad  for  want  of  sufficient  aeermenU.'\ 

The  above  four  sorts  of  property  are  the  only  aorta  where  absolute  freedom 
from  distress  conld  be  dedaced  from  Simpson  v.  Hartopp;  it  is,  however,  proper 
to  observe,  that  there  are  two  other  descriptions  of  goods  absolutely  privileged 
from  distress  at  oommon  law:  iBt,  Animals ,;%nz  naiuTce,  and  other  things, 
.,..  .  wherein  no  valuable  property  is  in  any  person.  Finch,  176;  *Bro, 
L  ■*^*-'  Abr.,  Property,  pi.  20 ;  Com.  Di.  Dist.  C. ;  KeUway,  30,  b. ;  Co.  Lit  47, 
a. ;  1  Rolle's  Abr.  666.  But  deer  in  an  enclosed  gronnd  [not  being  «  park]  do 
not  fall  within  this  exemption,  Davies  v.  Powell,  Willes,  47.  Sndly,  Things  in 
the  custody  of  the  law,  such  as  property  already  taken  damage  feasant  or  in 
execution.  1  Inst.  47,  a.;  GUb.  Dist.  ed.  1757,  p.  44;  Eaton  v.  Southby, 
Willes,  131 ;  Peacock  v.  Purvis,  2  B.  i  B.  362 ;  "Wright  v.  Dewes,  1  Ad.  A 
£1.  641.  [Goods  seized]  by  the  messenger  under  a  fiat,  are  not  considered  to 
be  in  custodia  legia,  for  this  purpose ;  Briggs  v.  Sowry,  8  M.  4  W.  729.] 

Next  with  respect  to  properly  condiimtally  privUtgtd.  Of  this  the  Chief 
Justice  ennmerates  two  classes : 

1.  Beasts  of  the  plough  and  instminents  of  hnsbandry.  [See  Davies  r, 
Aston,  1  C.  B.  746.] 

2.  The  instruments  of  a  man's  trade  or  profession. 

These  two  species  of  property  are  privileged,  provided  that  there  be  other  dis- 
tress upon  the  premises.  See  1  Inst,  47,  a.,  b.,  Fenton  v.  Logan,  9  Bingh.  676 ; 
Gorton  v.  Fanlkner,  4  T.  B.  565.  It  is,  however,  settled  that  beasts  of  tha 
plough  may  be  distrained  for  poor  rates,  thongb  there  are  other  distrainabls 
goods  on  the  premises,  more  than  BufBcient  to  answer  the  value  of  the  demand, 
Hutchins  v.  Chambers,  1  Burr,  579.  This  decision  proceeded  on  the  analog7 
between  snch  a  distress  and  an  execution.  It  mnst  further  he  observed,  with 
respect  to  things  privileged  tub  modo,  that,  even  though  there  be  a  suffi- 
cient distress  besides,  yet  if  that  distregs  consist  of  growing  crops,  which  are 
only  distrainable  by  statute,  and  are  not  immediately  productive,  the  landlord 
is  not  bound  to  avail  himself  of  it,  but  may  distrain  the  things  privileged  nt& 
tnodo,  Pigott  V.  Birtles,  1  M.  4  Wels.  441.  And  possibly  the  principle  of  this 
dedsion  may  hereart«r  be  thought  to  extend  to  every  case  of  a  distress  given 
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a  rules  of  treatment  as  a  diatresa 

To  the  above  exceptions  it  may  be  well  to  add,  thtt  if  a  landlord  either 
expressly  or  impliedly  consent  that  chattels  placed  by  astrangeron  the  teDaofB 
land  shall  be  exempt  from  his  distress,  it  appears  from  norstford  t.  Webster,  5 
Tyrwh.  409, 1  C.  M.  &  R.  69G,  S.  C.  that  be  will  be  »  trespasser  if  he  detain 
them.  In  that  case  Parke,  B.,  differed  from  the  rest  of  the  coart,  conceiTing 
that  the  cODBent  wu  Dot  made  ont  nnder  the  ciicnmstances.  [See  Walsh,  t. 
Bose,  6  Bing.  638.] 


Tia  geneivl  mie  is,  that  all  chattels  found  on  the  demised  premiseB 
dnring  the  term,  are  liable  to  a  dietresa  for  rent  due  the  landlord;  whether 
they  are  the  property  of  the  tenant  or  of  a  stranger ;  Ktssler  t.  M'Conachy, 
]  Rawle,  485;  Shearer  t.  M'Gowbd,  13  Wend.  256;  Stevens  y.  Lodge,  7 
Blackford,  59;  Harrin  v.  Boggx,  S  Id.  489;  Haskius  v.  Faal,  4  Halsted, 
113;  Beeyea  y.  M'Kenrie,  1  Bailey,  487;  Hsryie  y.  Wickham,  6  Leigh, 
236  ;  Elford  y  Clark,  2  Brevard,  88.  But  there  are  certain  esceptiooB  to 
this  rule,  aridng  either  from  the  nature  or  position  of  the  chattels  them- 
•elves,  or  from  the  circamstUiMS  under  which  they  have  been  bronght  within 
the  reach  of  the  dielreee. 

The  most  general  ground  on  which  property  is  exempted  from  the  right 
of  distress,  is  founded  on  the  nature  of  the  right  itself,  which  originally  went 
no  farther  than  to  entitle  the  landlord  to  take  and  withhold  possession,  as  s 
means  of  compelling  the  payment  of  the  rent,  and  contemplated  a  return  to 
the  tenant  as  soon  as  the  rent  was  paid.  Hence  nothing  could  be  distrained, 
which  was  inaosoeptible  of  being  restored  io  the  same  plight  as  when  taken. 
And  although  the  law  has  now  made  a  power  of  sale,  incident  to  a  distress, 
yet  this  does  not  alter  the  relations  between  the  parties,  because  the  tenant 
may  still  replevy  or  redeem  the  goods  before  they  are  sold  ;  Given  v.  Bland, 
8  Blackford,  64 ;  Darby  y.  Harris,  1  Q.  B.  895.  Thns,  it  was  held,  in 
Oiyen  V.  Bland,  that  cocks  and  sheares  of  com  are  not  distrainable,  because 
they  cannot  be  removed  and  restored  without  loss.  And  in  Morley  y. 
Pencombe,  2  Exchequer,  101,  the  carcases  of  slaughtered  animals  were 
held  within  the  same  principle,  as  being  manifestly  incapable  of  being  kept 
for  any  time  with  ont  putrefaction. 

Fixtures  are  emphatically  within  tbe  operation  of  this  principle,  because  a 
large  part  of  their  value  necessarily  consists  in  their  adaptation  to  the 
place  where  they  are  erected,  and  the  special  purpose  for  which  they  are 
nsed.  And  as  they  are,  moreover,  attached  to  the  land,  and  part  of  the 
freehold,  they  have  the  character  of  realty  rather  than  of  personalty,  and 
•re  not  within  the  definition  of  things  distrainable.  Hence,  nothing  is 
better  settled,  than  that  they  cannot  be  taken  down  or  removed  by  the  land- 
lord for  the  purpose  of  a  distress,  even  when  tbey  are  of  such  a  character 
as  to  be  removable  by  the  tenant  at  the  end  of  the  term,  or  to  pass  to  the 
executor,  and  not  to  the  heir ;  Darby  y.  Harris,  1  Q.  B.  895 ;  Reynolds  y. 
Bhnler,  5  Cowen,  823.  If,  however,  their  connexion  with  the  realty  be 
Revered  withont  a  yiew  to  replace  them,  or  for  any  other  than  a  temporary 
pnrpose,  they  will  acquire  the  character  of  chattels,  and  as  such  may  he 
distrained  by  the  landlord  on  the  premises;  or  off  them,  if  fraodulently 
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remored  b;  tbe  tenant ;  Reynolds  r.  Sbnler.  And  u  tbe  chief  reuon  nby 
tbings  ftffized  to  (he  freehold  are  not  distrunable,  is  tbe  injury  wbich  might 
resnlc  from  their  remoyal,  maobineiy  which  can  be  taken  down  and  pnt 
np  without  aaSeriag  by  the  prooesa,  has  been  held  to  be  liable  to  a  distreaa, 
albbougbessentially  necessary  to  the  pnrpoeea  for  which  the  land  is  occupied; 
Hellawell  t.  Eaatirood,  6  Ezcheqoer,  295.  This  case,  however,  was  de- 
cided on  the  ground,  that  tbe  maehineTy  in  question,  was  not  a  fixture,  and 
is  at  Tarianoe  with  many  of  the  decisions  in  this  country,  which  will  be 
found  colleoted  in  tbe  note  to  Eiwaa  t.  Maw,  post,  vol.  2,  248. 

Ooods  may  aim  be  exempt  from  distress,  in  consequence  of  the  pecu- 
liarity of  their  poeition,  which  renders  a  distress  improper,  or  inoonTenient. 
Tbings  in  actual  use  oannot,  therefore,  be  distrained,  beoanse  the  attempt  to 
exercise  the  right  of  distress  under  such  ciroumstanoes,  might  give  rise  to 
a  breaoh  of  tbe  peace,  and  the  prirate  right  is  ooneeqaeatly  postponed  to 
ooneideiations  of  general  policy.  Thus,  in  Fields  t.  Adames,  1  A.  &  E. 
449,  a  replication  that  tbe  horse  and  wagon  distrained,  were  in  the  actual 
possession  of  the  plaintiff,  and  in  use  by  him  at  the  time  of  the  distreas, 
was  held  sufficient  to  show  that  the  distress  was  wrongful,  although  a 
similar  replication  was  held  insufficient  in  Bunch  t.  Eennington,  1  Q.  B. 
679,  with  regard  to  a  dog,  apparently  because  use  does  not  imply  manoat 
possession  in  the  one  ease  as  it  does  in  the  other.  And  it  is  well  settled, 
that  goods  which  have  been  seised  under  an  execution  or  attachment,  are 
in  tbe  custody  of  tbe  law,  and,  therefore,  beyond  the  reach  of  a  distress; 
Hamilton  T.  Reedy,  3  McCord,  38 ;  Pierce  v.  Scott,  4  W.  &  S.  344 ;  and 
this  doctrine  was  applied  in  Milliken  t.  Selye,  6  Hill,  623,  to  goods  seized 
under  a  writ  of  replevin,  but  left  on  the  premises.  This  exemption  will 
enure  in  favour  of  a  purchaser  under  the  execution ;  Peacock  t.  Purvis,  2 
Bred.  &  Biog.  362,  notwithstanding  tbe  omission  of  tbe  sheriff  to  pay  > 
year's  rent  to  the  landlord,  agreeably  to  tbe  provisionsof  the  statute  8  Anne, 
c.  14 ;  Wfauton  v.  Naylor,  12  Q.  B.  673  ;  but  may  be  forfeited  by  a  faUore 
to  remove  the  goods  from  the  premises,  within  a  reasonable  time  after  the 
sale ;  Gilbert  v.  Moody,  17  Wend.  834. 

The  exemptions  from  distress,  hitherto  considered,  are  foonded  upon  the 
nature  or  position  of  the  property  exempted,  and  apply  equally,  whether  it 
belongs  to  the  tenant  or  a  third  person.  But  there  is  another  ground  of 
exemption,  which  only  applies  where  the  goods  of  third  persons  are  placed 
in  the  hands  of  tbe  tenant,  in  tbe  way,  or  for  the  purposes  of  his  trade  or 
bnuness.  This  right  of  exemption  is  well  established,  both  in  this  country 
and  England,  although  tbe  courts  here  apply  it  in  some  oases,  which  are 
not  held  to  admit  of  its  application  there,  (supra.) 

It  is  held  in  both  countries,  that  goods  sent  to  a  manufacturer  In  tbe  way 
of  his  business ;  Haskias  v.  Paul,  4  Halsted,  13,  or  deposited  with  a  factor, 
or  anctioneer,  for  sale,  are  within  this  exception;  Goonap  v.  Hale,  23 
Wend.  4G2 ;  Himely  v.  Wyatt,  1  Bay,  102 ;  Walker  v.  Johnson,  4  M'Coid, 
562 ;  and  the  same  thing  has  been  held  as  to  merchandise  deposited  in  a 
warehouse  for  safekeeping,  and  not  for  sale ;  Owen  v.  Boyle,  22  Maine,  47  } 
Brown  V.  Sims,  1 7  S.  &  R.  138.  So  far  tbe  English  and  American  decisions 
•ooord  with  each  other.  But  in  deciding  the  case  of  Brown  t.  8im>,  Gib- 
bon, C.  J.,  expressed  tbe  opinion,  that  where  the  landlord  is  aware  that  the 
oonrse  of  tbe  tenant's  business  must  necessarily  put  him  in  possesuon  of 
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the  goodB  of  third  penons,  he  ought  not  to  he  allowed  to  distnun  them  for 
rent.  It  was  uwordiugly  held,  in  Riddle  t.  Welden,  5  Wharton,  9,  that 
(he  effects  of  a  boarder  in  a  lodging-house,  conld  not  be  aeised  for  the  rent 
doe  by  the  keeper  of  the  house  ;  and  it  was  said  that  every  thing  put  on 
rented  premises  by  a  customer  in  the  way  of  the  tenant's  business,  is 
exempt  from  distress.  It  wsa  held,  in  like  manner,  in  Youngblood  v. 
Lowry,  2  M'Cord,  39,  that  a  horse  placed  in  the  hands  of  a  livery-etable 
keeper,  in  the  way  of  his  business,  was  not  liable  to  a  distress ;  while  in 
liudall  T.  Cadwahwier,  8  Harris,  422,  the  same  point  was  decided  with  refer- 
ence  to  cattle  pastured  on  the  demised  premises  for  hire. 

The  goods  of  a  lodger  in  a  hoarding-honse  are  exempted  from  distress, 
in  New  ¥ork,  by  the  provisions  of  the  Revised  Statutes.  But  it  was 
held,  in  Stone  v.  Matthews,  I  Hill,  575,  that  these  provisions  do  not  apply, 
where  the  goods  are  in  the  use  and  occupation  of  the  keeper  of  the  house, 
with  the  consent  of  the  lodger.  The  Court  of  Errors  subsequently  differed 
in  opinion  on  this  point,  and  the  case  was  finally  reversed  on  another ;  Stone 
V.  Matthews,  7  Hill,  428. 

It  is  generally  admitted,  that  the  purpose  with  which  goods  are  depouted 
in  the  hands  of  a  tenant,  will  not  protect  them,  unless  it  be  one  whieh 
accords  with  the  course  of  his  business,  instead  of  being  peculiar  to  the 
transaction  in  which  the  depout  is  made ;  Bevan  v.  Orooks,  7  W.  &  S.  452. 
But  in  Gonoah  v.  Hale,  23  Wend.  462,  the  right  of  exemption  was  held  to 
be  sufficiently  made  oat,  by  showing,  that  although  the  tenant  was  a  wine> 
merchant,  he  was  in  the  habit  of  receiving  goods  for  storage  and  sale  on 
oommiEsion,  and  appropriated  a  room  in  his  storo  especially  to  that 
purpose. 

H. 


•OMICHUND  V.   BARKER.       [*195] 


IL.  18  GEO.  2.— IN  OHANOEET. 
[aaroaran  wilibs,  688.] 

The  J*i™lUoiiiofiinBtMMprofc«lngllwQBDt(Ki  reliirtoa  who  ««re  «woro  Ktotdlng  to  theee»- 
aumlH  of  llMlr  nUc<>>B,  Ukcu  luulir  t  amuoUdoD  cut  of  ChuHi;,  ■dmlttad  to  be  rud  u  HTidnua, 

Setehal  persons  resident  in  the  East  Indies,  and  professing  the  Gentoo 
religion,  having  been  examined  on  ooth  administered  according  to  the  cere- 
monies of  their  religion,  under  a  commission  sent  there  from  the  Court  of 
Chancery,  it  became  a  (jueation  whether  those  depositions  could  be  read  in 
evidence  here  :  and  the  Lord  Chancellor  conceiving  it  to  be  a  question  of 
considerable  importnoee,  desired  the  assistance  of  Lee,  Lord  Chief  Justice, 
B.  R.,  Willes,  Lord  Chief  Justice,  C.  B.,  and  the  Lord  Chief  Baron  Parker, 
who,  after  hearing  the  case  argued,  were  unanimously  of  opinion  that  the 
depositions  ought  to  be  read. 

The  case  is  shortly  reported  in  1  Wils.  84,  and  more  fully  in  I  Aii.  21. 


S36  smith's  LEAtONG  CASES. 

The  following  opinion  was  delivered  }>j  Willes,  Lord  Chief  Jnatiee,  C.  B. 
"  I  conld  sR^sf;  myself  by  merely  Mjing  that  aa  to  the  premnt  queation  I 
&m  of  the  aame  opinion  ks  the  Lord  Chief  Baron  ;  bnt  u  this  is  in  s  gieat 
meaaore  a  new  cage,  as  it  is  a  qnesUoa  of  great  importance,  and  as  ho  much 
has  been  said  by  tlie  coansel  on  both  ndes,  I  believe  it  wiU  be  expected 
that  I  Bkonld  ffn  my  reasoiM  for  the  opinion  wbieb  I  am  going  to  ^ve, 
thongh  in  the  oonrse  of  my  argament  I  most  neoeeaarily  tonoh  upon  many 
tbbgs  that  bare  been  alr»dy  better  expressed  by  the  Lord  Chief  Saron. 

Though  it  be  ueoeeaary  only  to  give  my  opinion  whether  the  depositions 
_.g~,  taken  in  the  present  ease  can  be  read  or  not,  *yet  it  may  be  proper, 
}■  J  in  order  to  come  at  this  particular  question,  in  the  first  place  to 
eonnder  the  general  question,  whether  an  infidel,  I  mean  one  who  is  not  a 
Christian,  for  in  that  sense  Lord  Coke  oertainlj  meant  it,  can  be  admitted 
as  a  witness  in  any  case  whatsoever.  If  I  thought  with  my  Lord  Coke  that 
be  could  not,  I  must  neeessarily  be  of  opinion,  that  the  depositions  in  ths 
^vesent  case  oonld  not  be  read  as  evidence.  On  the  other  hand,  if  I  thon^t 
that  infidels,  in  all  cases  and  under  all  cironmstaaceH,  ought  to  be  admitted 
as  witnesses,  the  consequenoe  would  be  as  stroug  the  other  way,  that  these 
depositions  ought  to  be  read.  But  if  I  should  be  of  opinion  (  and  I  shall 
certainly  go  no  further)  that  some  infidels,  in  some  cases  and  under  some 
oircumstauces,  may  be  admitted  as  witnesses,  it  will  then  remain  to  be 
considered,  whether  these  infidels,  who  are  examined  in  the  oause  under 
the  circumstances  in  which  they  appear  in  this  court,  are  legal  witnesses  or 
sot. 

As  to  the  general  question,  Lord  Coke  has  resolved  it  in  the  negative, 
Co.  Lit.  6  b.,  that  an  infidel  cannot  be  a  witness;  and  it  is  plain  by  this 
word  "  infidel"  he  meant  Jews  as  well  as  Heathens,  that  is,  all  who  did  not 
believe  the  Christian  religion.  In  2  Inst.  507,  and  many  other  places,  he 
oalla  the  Jews  infidel  Jews;  and  in  the  4  Inst.  155,  and  in  several  other 

^passages  of  his  books,  he  makes  use  of  thiiexpression,  infidel  pagans,  which 
plainly  shows  that  he  oompiised  both  Jews  and  Heathens  under  the  word 
infidels;  and,  therefore,  Serjeant  Hawkins  (though  a  very  learned  pains- 
taking man)  is  plainly  mistaken  in  his  History  of  the  Pleas  of  the  Crown, 
2  vol.  p.  4!J4,  where  he  nnderstands  Lord  Coke  as  not  excluding  the  Jews 
firom  being  witnesses,  but  only  heathens.  But  Lord  Chief  Justice  Hale 
understood  this  in  another  sense  in  that  remarkable  passage  of  his,  which  I 
shall  mention  more  partioakrly  by-and-by.  I  shall,  therefore,  take  it  for 
granted  that  Lord  Coke  made  use  of  the  word  infidels  here  in  the  general 
sense  ;  and  that  will,  I  think,  greatly  lessen  the  authority  of  what  he  says  J 
because  long  before  his  time,  and  of  late,  almost  ever  since  the  Jews  have 
returned  into  England,  they  have  been  admitted  to  be  sworn,  as  witnesses. 
But,  I  think,  the  connsel  for  the  defendant  seemed  to  mistake  the  reason 
Upon  which  Lord  Coke  went.  For  he  certainly  did  uot  go  upon  this  reason, 
P'ldTI  ^^^^  ^°  infidel  could  not  take  a  "'Christian  oath,  and  that  the  form  of 
•■  -■  the  oath  oannot  be  altered  but  by  act  of  parliament ;  but  upon  this 
reason,  though,  I  think,  a  much  worse,  that  an  infidel  was  not  ^e  (f^tu, 
nor  vortliy  of  credit;  for  be  puts  them  in  company  and  upon  the  level  with 

.  sdgmatiied  and  infamous  persons.  And  that  this  was  his  meaning  appears 
more  plainly  by  what  he  says  in  Calvin's  case,  7  Co.  17,  b.,  that  "all 
infidels  are  in  law  perpetual  enemies ;  for  between  them,  as  with  the  devils, 
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vhofle  Bobjeobi  they  tra,  and  tbe  GhriBtiaiiB,  there  is  perpetnal  hoitility, 
uid  can  be  no  peaM.  For  m  the  apostle  uith,  2  Cor.  6,  t.  16  ;  'qua  con- 
ventio  Ckritti  cwn  Bdial  f  Quas  pari  Jideli  am  infid^  f  Jnfiddet  mnt 
Vhruti  et  Chrutianorwm  inimiei.'  And  herewith  agreeth  the  book  in  12 
fi.  8,  tol.  4,  where  it  ia  holden  that  a  pagan  oannot  maintain  any  action  at 
ail."  But  this  notion,  though  ftdranoed  by  so  great  a  man,  is,  I  tliink,  eon- 
trary  not  only  to  the  aeriptare  but  to  common  sense  and  oommon  humanity. 
And  I  think  that  eren  the  derila  themseWee,  whose  snbjecti  he  says  the 
heathens  are,  oannot  have  worae  principles ;  and  berides  the  irreligion  of  it, 
it  is  a  moat  impolitic  notion,  and  would  at  onoe  destroy  all  that  trade  and 
commerce,  from  whioh  this  nation  reaps  snob  great  benefits.  We  ought  to  be 
thankful  toProndenoe  for  giving  us  the  light  of  Chiigtianity,  which  he  has 
denied  to  such  great  nombers  of  his  creatures  of  the  same  species  as  our- 
selves.  We  are  commanded  by  our  Savionr  to  do  good  unto  all  men,  and 
not  only  unto  those  who  are  of  the  honsehold  of  ftith.  And  St.  Peter 
mith,  Acts  10,  v.  84,  35,  that  "Oodisnorespector  of  posons,  butinevery 
Tiation  he  that  feareth  him  and  worketh  righteousness  is  accepted  with  him." 
It  is  a  little  mean  narrow  notion  to  suppose  that  no  one  but  a  Christian  can 
be  an  honest  man.  Qi>d  has  implanted  by  nature  on  the  minds  of  all  men 
true  notions  of  virtue  and  vice,  of  jnstioe  and  injustioe,  though  heathens 
perhaps  more  frequently  sot  contrary  to  those  notions  than  Christians, 
beoanae  they  have  not  such  strong  motives  to  enforce  them.  But,  as  St. 
Peter  says,  there  are  in  every  nation  men  that  fear  Qod  and  work  right- 
eousness; Buoh  men  are  certainly /tfe  digni,  and  very  proper  to  be  admitted 
as  witnesses.  I  will  not  repeat  what  was  said  by  Sir  George  Treby,  in  the 
case  of  monopolies,  in  the  State  Trials,  vol.  7,  p.  402,  of  this  notion  of 
Lord  Coke's,  and  which  was  sited  *by  one  of  the  counsel;  but  I  ™ino.. 
think  that  it  very  well  deserves  every  epithet  that  he  has  bestowed  ^  ^ 
OD  it.  I  have  dwelt  the  longer  npon  this  aaying  of  bis,  beoanae  I  think  it 
ia  the  only  anthority  that  can  be  met  with  to  support  this  general  assertion 
that  an  infidel  oannot  be  a  witness.  For  though  it  may  be  founded  upon 
Bome  general  sayings  in  Bracton,  Fleta,  and  Briton,  and  other  old  books, 
those  I  think  of  very  little  weight,  and  therefore  shall  not  repeat  them ; 
first,  because  they  are  only  general  dicta;  and  in  the  next  place  because 
these  great  aotbora  lived  in  very  bigoted  poinsb  times,  when  we  carried  on 
very  little  trade,  except  the  trade  of  religion,  and  mnsequently  our  notions 
were  very  narrow,  and  such  as  I  hope  will  iMver  prevail  again  in  this 
«onotry.  As  to  what  is  aaid  by  that  great  man  the  Lord  Chief  Justice 
Fortescua,  in  bis  book  De  Laudibus,  b.  2S,  that  witnesses  are  to  be  sworn 
on  the  Holy  Evangelists ;  he  is  speaking  only  of  the  oath  c^  a  Christian,  and 
plainly  bad  not  the  present  question  at  all  in  his  contemplation.  To  this 
assertion  of  my  Lord  Coke's,  beudes  what  I  have  already  said,  I  will  oppose 
the  practice  of  this  kingdom,  before  the  Jews  were  expelled  ont  of  it  by  stat. 
18  £.  1.  For  it  is  plain,  both  from  Madox's  History  of  the  Exchequer, 
p.  167  and  174,  and  fhjm  Seld.  vol.  2,  p.  1469,  that  the  Jews  here,  in  the 
time  of  King  John  and  Henry  the  Third,  were  both  admitted  to  be  wit- 
nesses, and  likewise  to  be  upon  juries  in  causes  between  Christians  and 
Jews,  and  that  they  were  sworn  npon  their  own  books  or  their  own  roll, 
ivhich  is  the  same  thing.  I>will  likewise  oppose  the  constant  practice  here 
almost  ever  since  the  Jews  nave  been  permitted  to  come  back  again  into 
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England;  vis.,  from  the  19  C&r.  2,  (wb«n  Uie  cause  vm  triod  whicli  is 
reported  2  Keble,  S14,)  dowa  to  the  preseot  time,  dnring  vhich  I  believs 
not  one  instance  can  be  oiled  in  which  a  Jew  wu  refnaed  to  be  a  witnen, 
and  tu  be  sworn  on  the  Pentateuch.  To  this  awertion  I  shall  likeirise  oppoae 
the  very  great  anthority  of  Lord  Hale,  2  vol.  279.  And  thongh  this  has 
often  been  mentioned  by  the  oounsel,  it  is  go  full  of  law,  of  good  sense, 
and  the  spirit  of  Christianity,  that  I  think  it  cannot  be  repeated  too  often  : 
deciet  repetUa  placebit.  "  It  is  said  by  Lord  Coke,  that  an  infidel  is  not  to 
be  admitted  as  a  witness;  the  conseqaenoe  of  which  would  be  that  a  Jew, 
„.-p  who  only  *ownB  the  Old  Testament,  coald  not  be  a  witness.  Bat 
>■  ^  1  take  it,  that  although  the  regular  oath,  as  it  is  allowed  of  by  thft 
laws  of  England,  is  taeti»  tacrotanctis  Dei  Ewingtliit,  which  supposeth  a 
man  to  be  a  Cbtistian,  yet  in  oases  of  necessity,  as  in  foreign  contracts 
between  merchant  and  merchant,  which  are  many  times  transacted  by  Jew- 
ish brokers,  the  testimony  of  a  Jew,  taeto  lihro  Ugia  Muaicx  is  not  to  bs 
rejected,  and  is  used,  as  I  have  been  informed,  amongst  all  nations.  Yet, 
the  oaths  of  idolatroos  infidels  have  been  admitted  by  the  municipal  laws 
of  many  kingdoms,  espeually  ti  jurawrirU  per  verum  J)emn  creatorem; 
and  special  laws  are  instituted  in  Spain  touching  the  forms  of  the  oaths  of 
infidels;  vid.  Oovarmriam,  tom.  1,  p.  1,  de  juramenti  fvrmd."  And  hs 
mentions  a  case  where  it  would  be  very  hard  if  suoh  an  oath  should  not  be 
taken  by  a  Turk  or  Jew,  which  he  holds  binding;  "  for  possibly  he  might 
think  himself  under  no  obligation  if  he  were  sworn  aooording  to  the  usual 
form  of  the  courts  of  England :  but  then  it  must  be  agreed  that  the  credit 
of  such  testimony  must  be  left  to  the  jury."  Upon  this  citation  of  Iiord 
Hale,  out  of  GoTarruviam,  I  shall  say,  once  for  all,  that  I  do  not  laj  any 
great  stress  on  the  citations  out  of  the  oivil  law  books ;  not  only  because  I 
think  the  present  case  does  not  want  them,  but  likewise  because  they  only 
show  that  there  are  particular  laws  and  ediote  in  other  countries  which 
determine  this  question  there ;  and,  therefore,  they  are  not  so  applicable  to 
the  present  case,  since  it  is  not  pretended  that  there  is  any  act  of  parli^ 
ment  which  has  settled  this  matter.  This  use  indeed,  and  this  only,  can 
be  made  of  these  dtations,  to  show  that  the  opinion  of  the  legislature  in 
other  countries  has  been  for  admitting  this  sort  of  evidenoe. 

The  last  answer  that  I  shall  give  to  this  assertion  of  Lord  Coke's,  aa 
explained  in  Oalvin's  oase,  are  his  own  words  in  his  4th  Inst.  p.  155. 
"  Pcedut  pad*  or  commercii,"  saith  be,  "  though  not  mvtui  auxilii,  vaxj 
be  stricken  between  a  Christian  prince  and  an  infidel  pagan;  and  as  these 
leagues  are  to  be  established  by  oath,  a  question  will  arise  whether  the 
infidel  or  pagan  piiaoe  may  swear  in  this  oase  by  false  gods,  since  he  thereby 
ofiendeth  the  true  Glod  by  giving  worship  to  false  gods.  This  doubt," 
eaitb  be,  "  was  moved  by  Publioola  to  St.  Augnstdne,  who  thus  resolveth 
r*-2001  ^^^  *same :  '  He  that  taketh  the  credit  of  him  who  sweareth  bj 
L  ■■  false  gods  not  to  any  evil  but  good,  he  doth  not  join  himself  to 
that  sic  of  swearing  by  devils,  but  is  partaker  with  those  lawful  league^ 
wherein  the  other  keepeth  hie  faith  and  oath :  but  if  a  Christian  should 
anyways  induce  another  to  swear  by  them,  he  should  grievously  un.  But 
sedng  that  such  deeds  are  warranted  by  the  word  of  God,  all  inddents 
thereto  are  permitted.' "  This  is,  I  think,  as  inoonsistent  aa  poasible  with 
hit  notion  that  an  infidel  i>  not  jide  dignus,  and  a  full  answer  to  what  he 
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nid  in  GalTin'e  case  on  this  head;  and,  tlierefore,  I  shall  loaTe  him  here^ 
having,  I  thinlc,  quite  destroyed  the  antboritf  of  his  geaenl  rule,  that 
none  but  a  ChristtsD  oaght  to  be  admitted  as  a  vituees. 

I  shall  now  proceed  to  explain  the  nature  of  an  oath,  which  will,  I  think, 
contribute  very  much  towards  the  determinatioa  of  the  general,  as  well  as 
the  present  question.  If  an  oath  were  merely  a  Christian  institution,  as 
baptiam,  the  saorament,  and  the  like,  I  should  be  forced  to  admit  that  none 
but  a  Christian  could  take  an  oath.  But  oaths  were  institnted  long  before 
Obristianity  wsa  made  use  of  to  the  same  pnrpoeea  as  now,  were  alwaya 
lield  in  the  highest  Tcneration,  and  are  almost  as  old  as  the  oreation, 
Juratnentttm,  according  to  Lord  Coke  himself,  nihil  alivd  at  quarn  Dettm 
m  tettem  voeare;  and,  therefore,  nothing  but  the  belief  of  a  God,  and  that 
he  will  reward  and  punuh  ns  aooording  to  oar  deserts,  ie  necessary  to 
qualify  a  man  to  take  the  oath.  We  read  of  them,  therefore,  in  the  most 
early  times.  If  we  look  into  the  saored  history,  we  have  an  account  in 
Genesis,  o.  26,  v.  28  and  31 ;  and  again  Qenesis,  c  SI,  v.  68,  that  the 
contracts  between  Isaac  and  Abimelach,  and  between  Jacob  and  Laban, 
were  confirmed  by  matual  oaths;  and  yet  the  contracting  parties  were  of 
very  different  religions,  and  swore  in  a  different  form.  It  would  be  endlen 
to  cite  the  places  in  the  Old  Testament  where  mention  is  made  of  taking  an 
oath  upon  solemn  occasions,  and  how  great  a  reverenoe  was  always  paid  to 
it.  I  shall  only  take  notice  of  three :  one  in  Nnmb.  30,  2,  « He  that 
sweareth  an  oath  bindeth  his  sonl  with  a  bond;"  another  in  Dent.  o.  6,  v. 
13,  "Thon  sbalt  fear  the  Lord  thy  God,  and  swear  by  his  name;"  and 
another.  Psalms  15,  t.  6,  where  a  righteous  man  is  described  in  r^nnn 
this  ^manner,  "  One  who  sweareth  unto  his  neighbour  and  disap-  ^  J 
pointed  him  not,  though  it  were  to  his  own  hindranoe." 

From  the  passages  of  the  New  Testament,  where  mention  is  made  of  an 
oaUi,  it  is  plain  that  it  oontinned  to  be  used  in  the  same  mBnner,and  to  be 
held  in  the  same,  if  not  greater  veneration,  after  the  coming  of  onr  Saviour. 
The  nature  of  an  oath  was  not  at  all  altered,  only  as  the  promise  of  rewards 
and  pnoiahments  in  another  world  was  then  more  clearly  revealed,  the 
obligation  of  an  oath  grew  much  stronger,  and  thoee  who  were  really  Chris- 
ttans  were  under  a  greater  apprehension  of  breaking  it.  "  An  oath  for  con< 
firmatioD,"  stuth  St.  Paul,  "is  an  end  of  all  strife."  Heb.  o.  16.  And  I 
cannot  forbear  mentioning  one  passage  more  out  of  the  New  Testament,  to 
show  what  great  reverenoe  was  paid  to  an  oath,  even  by  the  most  wicked 
men  ;  and  under  what  great  apprehension  they  were  of  breaking  it.  It  is 
in  Matt.  o.  14,  v.  6  to  9,  and  it  is  related  in  the  same  manner  by  St.  Mark, 
0.  6,  T.  23  to  26,  that  Herod  having  sworn  to  Herodias,  whatsoever  she 
asked  of  him  he  would  give  it  her,  thongh  he  was  exceeding  sorry  when  she 
asked  of  him  the  head  of  SL  John  the  ijaptist,  yet  for  his  oath's  sake,  and 
the  sake  of  them  who  sate  with  him,  he  would  not  reject  her.  And  I  can- 
not help  Ukewise,  in  this  place,  though  a  little  out  of  course,  taking  notice 
of  what  is  said  by  Lactantius  on  this  subject,  that  some  in  his  time,  who 
were  so  very  wicked  as  not  to  be  a&aid  even  of  committing  murder,  yet  had 
inch  a  veneration  for  an  oath,  and  such  a  dread  of  being  forsworn,  that 
when  purged  npon  their  oath,  they  durst  net  deny  the  fact. 

If  we  look  into  profane  authors,  we  shall  find  pretty  muoh  the  same 
aooonnt  of  an  oath.    I  shall  mention  only  two  or  three  of  the  most  ancient 
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•nd  beat  of  thsm.  It  appears  in  aeveral  plaoes  in  Homer,  that  not  only  bis 
heroes,  but  likewise  bis  gods,  irbom  he  repreaeDts  as  gods  of  the  second 
rank  subject  to  one  supreme  being,  frequent];  confirmed  their  promise  or 
ibreats  with  an  oath,  and  the;  were  then  looked  npon  u  unalterable.  In 
two  plaosB  in  Heaiod,  the  one  in  bis  book  De  Qeneratwne  Dtorum,  and  tbe 
Other  in  anotbar  book,  it  is  said  that  horrible  misfortnnea  and  panisbments 
will  befal  those  who  swear  f&lsely.  So  in  the  beginning  of  Pjtbagoras's 
Oddeti  Venet,  considering  an  oath  as  very  sacred  and  as  a  sort  of  religioaa 
worriiip.  And  Hieroclea,  who  ia  verj  large  in  his  comment  on  this  passage, 
P<2021  ^^^  *"*  °*^^  ^'^  looked  upon  b;  the  ancient  Others  as  one  of  the 
t  J  most  solemn  acts  of  religion.  I  shall  conclnde  with  Cicero,  who 
never  speaks  of  an  oath  bat  with  the  greatest  reverence,  and  as  the  strongest 
tie  whieh  oan  be  laid  npon  men.  NttUum  vinculum  (sajs  he)  ad  attrin- 
ffendam  fidem  majore*  nottri  atvtivt  jurrjurando  erediderawtt  To  these 
great  authorities  I  shall  only  beg  leave  to  add  the  sentiments  of  two  modern 
writers,  but  writers  of  very  great  credit ;  I  mean  Orotius  de  .Jure  Belli  et 
J^ctat,  lib.  2,  0,  \'i,  s.  1.  His  words  are,  Apud  omna  pop^doi  et  ah  omnl 
moo  circa  poUiettattones  promitta  et  eonlraetua  maxima  aemper  vit  fuU 
Jwritf'urandi.  And  Tillotson's  Sermons,  vol.  i.  p.  241,  where  be  says  that 
**  It  is  tbe  general  pmctioe  of  mankind,  which  hoe  nniverBally  obtained  in 
«I1  ages  and  nations,  to  confirm  things  by  an  oath  in  order  to  the  ending  of 
differencM." 

It  is  ver;  plain  from  what  I  have  said  that  tbe  sabstance  of  an  oath  has 
nothiDg  to  do  with  Cbristianit;,  onl;  that  by  tbe  Christian  religion  we  are 
pntatill  under  great  obligations  not  to  be  guilty  of  perjnry;  the  forma, 
indeed  of  an  oatb  have  been  since  varied,  and  have  been  always  different  in 
all  conntries  aooording  to  the  different  laws,  religion,  and  constitution  of 
those  conntries,  But  still  the  snbstance  is  the  same,  whieh  is  that  God  in 
kH  of  them  is  called  npon  as  a  witness  to  the  truth  of  what  we  say.  Orotins 
in  tbe  same  chapter,  sect.  10,  says,  forma  JvrUjurandi  verbii  divert,  re 
eonvenit.  There  are  several  very  different  forms  of  oatis  mentioned  in 
6elden,  vol.  ii.  p.  1470,  bnt  whatever  the  forms  are,  he  says,  that  is  meant 
only  to  call  God  to  witness  the  truth  of  what  is  sworn ;  "  til  Dene  te»tit," 
"git  Detu  m'ndex,"  or  "  ita  te  Deua  adjuvet"  are  expressions  prom  iscuon  sly 
made  use  of  in  Christian  conntries ;  and  in  ours  that  oath  hath  been  fre- 
quently varied,  as  "  ila  te  Deux  adjuvet  taetit  tacrotSneiit  Dei  Evangelia;" 
"  ila,  dec.,  el  tacrotanrta  Dei  Evangelia  :"  "  ita,  ifctf.,  et  omna  latieli." 
And  now  we  keep  only  these  words  in  the  oath,  <■  so  help  you  G^od,"  and 
which  indeed  are  the  only  material  words,  and  which  any  heathen  who 
believes  a  God  may  take  as  well  as  a  Christian.  The  kissing  the  book  here, 
and  tbe  touching  the  bramin's  bend  and  foot  at  Calcutta,  and  many  other 
different  forms  which  are  made  use  of  in  different  countries,  are  no  part  of 
tlis  oatb,  but  are  only  ceremonies  invented  to  add  the  greater  solemnity  to 
r*9f)^i  the  taking  of  it,  and  *to  express  the  assent  of  the  party  to  the  oatb, 
L  i  when  he  does  not  repeat  tbe  oatb  itself:  but  the  swearing  in  all 
of  them,  be  the  external  form  what  it  will,  is  calling  OroA  Almighty  to  be 
ft  witness :  as  is  clear  from  these  words  of  our  Saviour,  in  Matthew,  chap. 
28,  V.  21  and  22,  "  Whoso  sweareth  by  th«  temple  swearetb  by  it,  and 
by  him  that  dwelleth  therein ;  and  he  that  swearetb  by  heaven  swearetb  by 
the  throne  of  God^  and  by  him  that  sittetb  thereon."    As  to  what  was  said 
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b;  the  oooumI,  that  Chriati&nity  is  part  cf  the  law  of  England,  which  la 
oertainlj  trae,  aa  it  ia  here  established  b;  hiws ;  and  that,  therefore,  to 
admit  the  oath  of  ft  heathen  is  oontrar;  to  the  law  of  England ;  it  appeara 
ttom  what  I  have  already  laid  down  that  there  is  nothing  in  that  argament, 
ainoe  an  oath  ie  do  more  a  part  of  Christianity  than  of  every  other  religion 
in  the  world.  There  is  likewise  as  little  is  another  argnmenb,  which  waa 
made  nse  of,  that  an  oath  cannot  be  altered  but  by  act  of  parliament ;  foi 
the  form  of  an  aBSertory  oath  here  hath  been  frequently  varied,  as  I  have 
already  observed.  And  what  Lord  Coke  says  in  the  2  Inst.  479,  and  3 
Inst.  16&,  that  an  oath  cannot  be  altered,  nor  a  new  one  Imposad,  but  by 
•Dtbority  of  parliament,  plainly  relates  only  to  promissory  oaths,  or  oatba 
of  office,  as  those  of  privy  ohancellora,  judges,  sherifiB,  and  the  like,  and 
not  at  all  to  oaths  taken  by  witnesses.  As  to  the  passage  mentioned  out  of 
the  State  Triala,  where  the  Lord  Chief  Justice  asked  if  the  witness  were  a 
Christian  or  not,  who  appeared  to  be  otherwise  by  his  mien  and  drees,  and 
was  gf»ng  to  take  the  common  oath,  and  as  to  what  was  said  that  Lord  Chief 
Justice  Eyre  once  refused  to  swear  a  man  on  the  Evangelists,  who  was  not 
a  Christian,  and  that  Lord  Chief  Justice  Baron  Qilbert  did  the  same  to  on« 
who,  when  ashed  whether  he  believed  in  Christ,  declared  that  he  did  not 
know  who  Christ  was ;  very  little  can  bo  inferred  firom  either  of  thes« 
instanoes,  since  it  does  not  appear  that  the  fact,  to  which  the  witness  was 
going  to  be  sworn,  arose  in  a  foreign  oountry,  or  that  it  waa  a  mercantile 
oause,  or  that  it  waa  ever  insisted  on  by  the  counsel  that  the  witness  should 
be  examined  in  any  other  manner  than  in  the  common  form  upon  the  Holy 
BvangeliBts. 

Eaving  now,  I  think,  sufficiently  shown  that  Lord  Coke's  rale  is  without 
foundation,  either  in  scripture,  reason,  or  taw,  that  I  may  not  be  rmn^-i 
understood  in  too  general  a  sense,  *I  shall  repeat  it  over  again,  that  '■  -1 
I  only  give  my  opinion  that  anch  infidels  who  believe  a  Qod,  and  dtat  he 
Till  punish  them  if  they  swear  falsely,  in  some  cases  and  under  some  oir- 
cnmslanoeg,  may  and  ought  to  be  admitted  aa  witnesses  in  this,  though  a 
Christian  country.  And,  on  the  other  hand,  I  am  clearly  of  opinion,  that 
such  infidels,  if  any  such  there  be,  who  either  do  not  believe  a  Qod,  or,  if 
they  do,  do  not  think  that  he  will  either  reward  or  punish  them  in  this 
world  or  in  the  next,  cannot  be  witnesses, in  any  ease,  nor  under  any 
mroumstances,  for  this  plain  reason,  because  an  oath  cannot  posubly  ba 
tny  tie  or  obligation  upon  them.  I  therefore  entirely  disagree  with  what 
is  reported  to  have  been  a  lid  byXord  Chief  Justice  Ley,  in  2  Bol.  Bep.  846^ 
Tr.  21  Jam.  1,  B.  R.,  that  in  tbe  trials  of  matters  arising  beyond  sea,  we 
ought  to  allow  such  proof  as  tbey  beyond  sea  would  allow.  This  would  ba 
leaving  this  point  on  so  very  loose  and  uncertain  a  foot,  that  I  cannot  coma 
into  it;  for  if  this  rule  were  to  hold,  oonaidering  in  what  a  strange  manner 
JBStioe  is  administered  in  some  foreign  parts,  Qod  knows  what  evidenoa 
must  be  admitted.  Nor  can  I  agree  widi  the  resolution  in  tbe  case  of 
Alsop  V.  Bowtrell,  Cro.  Jao.  641,  2,  M.  17  J.  1,  B.  R.,  where  it  was 
holden,  that  a  oertifioate,  under  the  seal  of  tbe  minister  at  Utrecht,  and  of 
the  said  town,  of  tbe  marriage  of  two  persons  there,  uid  that  they  cohabited 
together  aa  man  and  wife,  was  a  snffioient  proof.  To  admit  the  certificate 
of  the  minister  of  the  fact  of  the  marriage,  at  a  place  where  there  ia  no 
bishop,  might,  perhaps,  be  equal,  and  be  resembled  to  the  certificate  Of  lh« 
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bishop  here,  which  U  in  some  cases  oonclnuve  evidence  of  &  marriage. 
Bat  I  am  otearl;  of  opinion  tiiat  the  eertifioate  of  their  oohabitiag  together 
ought  not  to  have  been  admitted.  For  our  law  never  allows  a  certificate 
of  a  mere  matter  of  fact,  not  Mmpled  vi^  any  matter  of  law,  to  be  admitted 
M  ertdence.  Gven  the  certificate  of  the  king,  under  his  sign  mannal,  of  a 
matter  of  fiujt,  (ezoept  in  one  old  case  in  Ghancerj,  Hoh.  213,)  has  been 
always  refosed ;  and  it  would  be  straago  if  we  should  give  greater  credit  to 
the  certificate  of  a  minister  at  Utreoht  than  to  that  of  the  King  himself. 
Betides,  it  is  not  the  best  evideDee  that  the  natnre  of  the  thing  will  admit, 
but  the  proper  and  nsual  evidence  of  a  fact,  aridng  beyond  sea,  is  an 
.  affidavit  or  deposiljon,  *taken  before  a  public  notary,  and  certified 


[*205] 


to  be  so,  under  the  seal  of  the  place,  or  the  prinoipal  oflicer  of  the 


pUoe,  whiob  has  been  admitted  as  evidenoa  in  some  oases,  where  it  would 
be  too  ezpenrive,  conudering  the  nature  of  the  case,  to  take  out  a  special 
commission.  Before  I  oonclnde  this  head,  I  must  beg  leave  again  to  take 
notioe  of  what  is  said  by  Lord  Hale,  that  it  must  be  left  to  the  jury  what 
credit  must  be  given  to  these  infidel  vritnessM.  For  I  do  not  think  that 
the  same  credit  ought  to  be  given  either  by  a  court  or  a  jury  to  an  infidel 
witness  as  to  a  Ghristian,  who  is  under  much  stronger  obligations  to  swear 
nothing  but  the  truth.  The  distinction  between  the  competency  and  credit 
of  a  witness,  is  a  known  distinctjon,  and  many  witnesBes  are  admitted  as 
competent,  to  whose  credit  objections  may  be  afterwards  made.  The  rule 
of  evidence  ie,  that  the  best  evidence  must  be  giveu  that  the  nature  of  the 
thing  will  admit.  The  best  evidence  which  can  be  expected  or  required, 
according  to  the  nature  of  the  case,  must  be  received ;  but  if  better  evidence 
be  ofiered  on  ^e  other  uds,  the  other  evidence,  though  admitted,  may 
happen  to  be  of  no  weight  at  all.  To  explain  what  I  mean  ;  suppose  an 
ezamiaed  copy  of  a  record  (aa  it  certainly  may,)  be  given  in  evidence ;  if 
the  other  side  afterwards  produce  the  record  itself,  and  it  appears  to  be 
different  from  the  copy,  the  authority  of  the  copy  is  at  an  end.  To  come 
nearer  to  the  present  case ;  supposing  an  infidel,  who  believes  a  God,  and 
that  he  will  reward  and  punish  him  in  this  world,  bat  does  not  believe  a 
future  stato,  be  examined  on  his  oath,  as  I  think  he  may,  and,  on  the  other 
wde,  to  contradict  him,  a  Christian  is  examined,  who  believes  a  future 
state,  and  that  he  shall  be  punished  in  the  next  world  as  well  as  in  this,  if 
be  does  not  swear  the  truth,  I  think  that  the  same  credit  ought  not  to  b« 
given  to  an  infidel  as  to  a  Ghristian,  because  he  ia  plainly  not  nnder  so 
strong  an  obligation. 

I  have  now  done  with  the  general  question.  And  what  I  have  sud  upon 
tiiat,  must  plainly  show  of  what  opinion  I  am  in  req>ect  to  the  present 
question ;  and,  therefore,  I  shall  be  very  short  as  to  that.  I  think,  after 
what  I  have  already  said,  I  need  say  nothing  more  to  determine  tliis  poin^ 
than  barely  to  state  tiie  faclx  relating  to  it,  as  they  stand  now  before  tiie 
sourt 

r*2061  *^^  '^  admitted  that  the  cause  is  concerning  a  mercantile  affiiir, 
'■  ^  which  was  tranaaoted  in  a  foreign  heathen  country,  at  Calcutta. 
It  most  be  agreed  that  it  is  greatiy  to  the  advantage  of  this  nation  to  cany 
OB  a  tnde  and  oommerce  in  foreign  oonntries,  and  in  many  countries 
inhabited  by  heathens,  and  particularly  in  this  town,  in  wbidi  we  have 
established  a  fiwtory  for  that  purpose.    A  trade  was  accordingly  carried  on 
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there  batween  the  plaintiff,  a  heathen  and  mhjeot  of  that  oonntry,  and  a 
Chmtian  merahant,  a  anbjeot  of  England.  It  is  inauted  by  the  plaintiff, 
that  the  English  merchant,  being  greatly  in  his  debt,  withdrev  into  Eng- 
land, and  consequently,  was  not  amenable  to  the  oonrts  of  jnatioe  in  that 
oonntry,  where,  if  he  oonld  have  tried  hia  oanse,  this  evidence,  which  is 
DOW  in  dispste,  wonld  have  oertunly  been  admitted.  He  followed  hia 
debtor  into  England,  which  was  the  only  remedy  that  he  had  left,  and  filed 
his  bill  against  him  in  the  Court  of  Chancery  here.  No  one  will,  I  believe, 
DOW  say  that  he  had  not  a  right  to  bring  such  a  suit,  or  that  he  is  not 
entitled  to  jnatioe.  For,  thongh  there  was  snch  an  old  notion  in  popish 
times,  and  for  some  little  time  afterwards,  till  the  Beforma^on  was  folly 
established,  that  eren  an  alien  friend,  especially  if  he  were  an  infidel,  could 
not  sue  in  a  court  of  justice  here ;  this  most  absurd,  wicked,  and  unchris^an 
notion,  has,  God  be  thanked,  been  long  since  exploded,  and  will,  I  hope, 
never  be  revived  again.  It  being  admitted  that  he  may  bring  his  snit  here, 
ftnd  consequently  that  he  is  entitled  to  justice,  it  follows  that  he  must  ha 
tt  liberty  to  produce  bis  evidence  here,  in  order  to  make  ont  his  case. 
And  if  he  produce  his  evidence,  it  must  be  upon  oath ;  for  it  wonld  be 
absurd  to  give  an  infidel  more  credit  than  a  Christian,  which  we  must  do, 
if  an  infidel's  evidence  be  necessary,  in  order  to  do  justice,  and  yet  he 
eannot  be  examined  upon  oath :  he  must,  therefore,  be  examined  upon 
oath  in  some  shape  or  other.  In  order  to  obtain  jostioe,  the  plaintiff  in 
this  cause,  laid  his  case  properly  before  the  Court  of  Chancery,  and  prayed 
ft  commission  to  Coloutta ;  and  the  Court  of  Chancery,  I  think,  very  rightly, 
ftnd  with  great  justice,  ordered  a  commission  to  go,  and  that  the  words  "  on 
&9  Holy  Evangelists"  should  be  omitted,  and  the  word  "solemnly" 
inserted  in  their  room  :  and  likewise  very  *pmdent]y  directed,  that  nan-j^ 
tiie  oommissioners  should  certify  upon  the  return  of  the  commis-  '-  ■' 
■ion,  in  what  manner  the  oath  was  administered  to  the  witnesBes  examined 
on  the  commission;  and  what  reli^on  they  were  of.  The  oommiesioners 
tooordingly  returned,  that  the  oath  was  administered  to  the  witnesses  in 
^e  same  words  as  here  in  England,  wbieh  fully  answers  the  objection,  (if 
there  was  anything  in  it,)  that  the  form  of  the  oath  cannot  be  altered; 
and  they  certified  that  after  the  oath  was  read  and  interpreted  to  them, 
they  tonched  the  bramin's  hand  or  foot,  the  same  being  Ike  nsual  and  most 
nlemn  manner  in  which  oaths  arc  administered  to  witnessee  who  profess 
(he  Qentoo  religion,  and  in  the  same  manner  in  which  oaths  are  usually 
edministeied  to  persons  who  profess  the  Glentoo  reli^on,  on  their  exami* 
nation  as  witnesses  in  the  courts  of  justice,  erected  by  virtue  of  his  Majesty's 
letters-patent  at  Calcutta  ;  and  they  farther  certified  that  the  witnesses  so 
examined  were  all  of  the  Gentoo  religion.  This  certificate,  I  think,  fnlly 
answers  the  objection,  that  it  does  not  appear  that  the  witnesses  believe  a 
God,  or  that  he  will  punish  them  if  thoy  swear  falsely;  which,  as  I  have 
already  said,  I  admit  to  be  requiate,  absolutely  necessary  to  qualify  a 
person  to  take  an  oath.  I  do  not  at  all  rely  upon  the  books  which  were 
dted,  and  which  give  an  acconnt  of  the  Gentoo  religion.  But  it  is  plain, 
from  the  certificate  itself,  that  they  believe  and  worship  a  Ood,  and  that 
they  have  priesta  for  that  purpose,  which  would  be  of  no  use,  if  they  did 
not  believe  that  he  would  reward  or  punish  them,  according  to  their  deserts. 
The  certificate  likewise  answers  this  objection,  that  the  oath  being  only 
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tesd  to  the  witnesses,  it  does  not  appear  that  the;  said  or  did  anything 
vhicb  signified  their  asseut  to  it;  for  touching  the  hand  or  foot  of  the 
priest,  ^er  these  words,  "  so  help  me  Qod,"  it  being  their  nsnal  form,  is 
as  mnah  signifying  their  assent  as  klssiDg  tJte  book  is  here,  where  the  put; 
swearing,  likewise  says  nothing.  And  the  ease  cited  by  the  Lord  Chief 
Baron,  from  2  Sid.  6,  Mich.  1657,  plainly  proves  this,  where  Chief  Jnatioe 
Glyn  was  of  opinion  that  Doctor  Owen's  holding  ap  his  right  hand  was  snffi- 
cient,  without  touching  the  book.  And  Lord  Stair,  in  his  iostitates  of  the 
Laws  of  Scotland,  p.  692,  confinnB  this,  where  he  says,  "  It  is  the  duty  of 
nnno-i  *jndges,  in  taking  the  oaths  of  witaesses,  to  do  it  in  those  fonna 
'■  ^  that  will  most  touch  the  conscienoe  of  the  swearers,  according  to 
their  persaasion  and  cnstom ;  uid  thongh  Qoakers  and  fanatics,  deriating 
from  the  common  sentiments  of  mankind,  refnse  to  give  a  formal  oath,  ye^ 
if  they  do  that  which  is  materially  the  same,  it  is  materially  an  oath." 

The  only  objection  that  remains  against  admitting  this  evidence  is,  that 
these  witnesses  will  not  be  liable  to  be  indicted  for  perjury ;  beoanse  they 
are  not  sworn  lupra  iacro»aneta  Dei  Ewmgdia,  which  words,  as  was 
inuBted,  are  necessary,  in  every  indictmeat ;  and  therefore,  Aey  are  not 
under  the  same  necessity  to  swear  truly  as  Christian  witnesses  are.  Bnt 
this  ohjectioa  has  been  in  a  great  meaanre  already  answered  by  the  Chief 
Baron,  and  it  may  receive  two  plain  answers ;  first,  that  these  words, 
« tupra  laerotaneta  Dei  Eoangdia,"  or  "  lactU  aaemtmetu  Dei  Evan.' 
gdiit,"  are  not  neoessary  to  be  in  an  indictment  for  perjury.  They  have 
been  omitted  in  many  indictments  against  Jews,  of  which,  seTaral  pre- 
cedents have  been  laid  before  us ;  and  they  are  not  in  the  precedents  of 
such  indiotmentfl,  which  I  find  in  an  ancient  and  vary  good  book,  entitled 
West's  Simbolet^Tspby;  but  it  is  only  said  there,  tupra  lacramenivm 
•uum  dixit  et  d^xmiit,"  or  "ii^nnat'tt  et  depotuit."  Besides :  this  argu- 
ment, if  it  prove  any  thing,  proves  a  great  deal  too  much ;  for,  if  there 
were  any  thing  in  it,  many  depositions,  even  of  ChristianB,  have  been 
admitted,  and  many  more  must  be  admitted,  or  else  there  will  be  a  msDifeat 
&ilureofjiisticc,  where  the  witnesses  are  ceilainly  not  liable  to  be  indicted; 
for  when  the  depositions  of  witnesses  are  taken  in  another  country,  it 
f^^nently  happens  that  they  never  come  over  hither,  or  if  they  do,  cannot 
be  iudicted  for  perjury,  beoanse  the  fact  was  committed  in  another  ooontry. 
Those,  therefore,  who  are  plainly  not  liable  to  be  indicted  for  peijury,  hare 
often  been,  and  for  the  soke  of  josljce  must  be,  admitted  as  witnesses,  and 
BO  there  is  an  end  of  this  objection. 

From  what  I  have  said,  it  is  plun  ^t  my  opinion  is,  that  these 
depositions  ought  to  be  read  in  evidenoe. 


rtwnm  *The  rule  of  law  npon  this  subject  was  anciently  srapposod  to  be  that 
I-  J  infideU,  i.  e.,  persons  not  professing  the  Christian  faith,  were  incompe- 
tent as  witaesses,  Gib.  ev.  142.  The  principal  ca^e  has,  however,  settled  the 
contrary ;  and  it  was  rated  by  Bnller,  J.,  in  B.  v.  Taylor,  Peake,  11,  that  the 
proper  qoestion  to  pnt  to  a  witness  in  order  to  ascertain  his  competency  as  to 
religions  principles  is,  whether  he  believes  in  a  God,  the  obligafion  of  an  oaih,  and 
a  future  stale  of  rewards  and  ■pant's Amen/*.  It  would  appear,  however,  from 
some  of  the  observations  of  the  Chief  Justice  in  the  principal  case,  that  it  is 
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Boffldent  if  thewitneas  believe  inaOod  who  will  reward  or  punisli  him  in  (Ai* 
worfd.  In  White's  c«se,  1  Leach,  430,  the  witnega  itnted  that  he  had  heard 
there  was  a  God,  and  believed  that  people  who  told  lies  woold  come  to  the 
gaUows,  bnt  was  ignorant  of  the  obligation  of  an  oath,  a  future  state  of  rewards 
and  panisbments,  the  existence  of  another  world,  and  what  became  of  wicked 
people  after  death.  His  testimonf  was  rejected.  In  this  case  the  witness 
eeema  to  have  had  an  idea  that  folsebood  wonld  be  pnnished  by  God  in  thia 
world,  bat  not  of  the  peculiar  solemnity  of  an  oath,  and  of  the  sinfulness  of  per- 
jarfbe;ond  that  of  aDf  other  species  of  falsehood.  [Indeed  it  does  not  appear  at 
all  events  clearl;  from  the  report,  that  the  witness  believed  the  punishment  of  sin, 
oven  in  this  world,  to  be  part  of  Corf*  govemnent,  without  which  he  did  not 
foil  within  what  was  said  by  'Willis,  C.  J.,  in  the  principal  case.]  It  has  been 
held  that  where  an  infant  witness  in  a  criminal  case  appeared  to  have  no  notioD 
of  the  obligation  of  an  oath,  the  trial  might  be  postponed  till  he  should  be  in* 
etructed,  1  Leach,  430,  n.  But  it  was  held  diSerently  where  the  witness  was  an 
adult,  and  of  BufEcient  intellect  Wade's  case,  1  Moo.  0.  C.  86,  [Also,  where 
the  child  was  incompetent  to  take  an  oath  bj  reason  of  her  tender  years,  and 
sot  from  neglected  education.  Pollock,  C.  B.,  observing  that  "more  would 
be  gained  in  any  other  way."  His  lordship,  however,  expressly  guarded  him- 
self against  being  supposed  to  lay  down  any  general  rule,  as  there  might  be 
cases  where  a  postponement  would  be  proper.  B.  t.  Nidiols,^  Oar.  &  Kir. 
246.] 

Quakers  and  Moravians  were  formerly  incompetent  in  criminal  cases,  bnt 
tbeir  disability  is  now  removed  by  St.  9  G.  4,  c  IS,  s.  I.  [3  &  4  W.  4.  c.  49, 1 
and  2  Y.  c.  77 ;  as  is  that  of  Separatists  by  3  and  4  W.  4,  c.  82.]  Excomma- 
Bicated  persons  were  also  incapable  of  giving  evidence  at  common  law,  bot  are 
now  by  St.  53,  G.  3,  cap.  127,  sect.  3,  exempted  from  all  civil  disabilities. 
[And  this  seems  equally  applicable  to  excommunication  ipro  Jaeto,  as  to  that 
pronounced  by  an  ecclesiastical  coart.  Eacott  \.  Martin,  4  Moore  (Privy 
Conncil),  104.  Lord  Denman's  Act,  6  &  7  Y.  c.  84,  removes  the  eifect 
of  incapacity  from  crime ;  bnt  it  has  been  made  a  qnestion  whether  its 
proTisiODS  extend  to  the  courts  Christian.  Sanders  v.  Wigston,  I  Bobert, 
460.] 

With  respect  to  the  principal  case,  the  following  account  of  the  detennina- 
tion  of  the  Chancellor  upon  it,  is  extracted  from  1  Wilson,  64.  "  It  was  held 
by  the  Lord  Chaacor,  that  an  infidel,  pagan,  idolater,  may  be  a  witness,  and 
that  his  deposition,  sworn  according  to  the  custora  and  manner  of  the  conntry, 
where  he  lives,  may  be  read  in  evidence."  [See  Beg.  v.  Entremahn,  I  C.  A  M. 
248.    1  ft  2  Y.  c.  105.] 


In  the  case  of  Jackson  t.  Oridley,  IS  Johnson,  103,  the  competency  of 
•  witness  as  affected  by  his  religions  creed,  was  made  to  rest  upon  the 
qnestion  of  his  belief  in  the  existence  of  a  Ood,  and  a  state  of  reward  and 
punishment  in  the  world  to  come;  thus  excluding  those  persons  who  con- 
fine the  operation  of  divine  justice,  within  the  limits  of  the  life  of  man  in 
this  world.  The  law  was  held  the  same  way  in  Wakefield  v.  Ross,  6 
Uason,  16 ;  Gartis  t.  Strong,  4  Day,  51,  and  Atwood  v.  Weston,  7  Oon- 
nectiont,  66.  In  the  latter  case,  the  witness  was  excluded  on  the  ground, 
tbat  as  he  believed  that  all  mankind  would  be  happy  immediately  after 
death,  no  sanction  oonld  be  added  to  his  oath  by  his  faith  in  a  future  state 
of  existence.  The  distinction  wu  also  taken  in  argument,  and  supported 
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b;  tba  rathorit;  of  the  ooort,  that  aa  the  important  ptunt  waa,  not  what 
the  vitaesB  thought  u  to  the  fiitnre  condition  of  others,  bat  as  to  his  own, 
he  wonid  have  been  equally  inoompeteDt,  had  he  belieTed  himself  to  be 
inolnded  among  the  nnmber  of  the  eleot  aador  the  doctrine  of  predeBtina- 
don,  irrespeoliTely  of  the  chaneter  of  hU  aclionH  while  in  this  state  of 
existence. 

A  belief  in  God  and  in  a  fntnre  state  of  eiistenoe,  was  held  easenti^  to 
eompeteoo;,  in  Wakefield  t.  Bobs,  6  Mason,  16,  and  Noble  v.  The  People, 
Breese,  29 :  bnt  in  the  latter  case  it  was  held,  that  if  these  points  were 
embraced  in  the  creed  of  the  witness,  his  belief  in  fatnre  pnni^ment  was 
immaterial.  The  good  sense  of  this  decision  will  be  evident,  on  comparing 
it  with  the  theologio&I  subtlety  of  the  discussion  in  Attwood  v.  Weston. 

As  the  witness  whose  competenoy  was  in  qnestioD  in  Jackson  v.  Gridley, 
had  expressed  his  disbelief  In  the  existence  of  God,  as  well  as  of  a  fatnt« 
state,  the  opinion  of  the  court  as  to  the  efiect  of  scepticism  on  the  latter 
point,  apart  from  the  former,  innst  be  considered  as  a  dictum  rather  than  a 
decision.  It  was  subsequently  held  in  two  cases  at  Nisi  Prius,  reported,  2 
Oowen,  433,  573,  that  a  belief  in^  the  existence  of  God  and  providential 
punishment  for  crime,  whether  in  this  world  or  the  next,  is  sufficient  to 
render  a  witosss  competent.  In  BatU  v.  Swartwood,  2  Cowen,  432,  SoTH- 
ZBliAND,  J.,  said,  that  the  tme  test  of  the  competency  of  a  witness  waSf 
"  whether  he  believed  in  the  existence  of  a  God,  who  would  punish  him  if 
he  swore  falsdy;"  thus  adapting  the  words  of  Willes,  0.  J.,  in  the  case 
of  Omichnnd  v.  Barker,  as  the  definition  of  the  law.  Althongh  this 
opinion  was  expressed  generally,  the  qnestion,  whether  a  belief  in  a  pnn> 
ishment  confined  to  this  life,  wiU  be  sufficient,  was  not  rused  on  the  record, 
not  expressly  decided  by  the  court,  who  merely  held,  that  the  witness  was 
not  rendered  incompetent  by  his  disbelief  in  the  eternal  duration  of  future 
punishments. 

The  ease  of  Cnbbison  v.  MoGreary,  2  W.  &  S.  262,  set  the  law  at  rest 
on  this  point  in  Pennsylvania,  by  deciding  that  a  belief  in  a  fdtnre  state  of 
rewards  and  punishments,  is  not  necessary  to  the  competency  of  a  witness. 
It  was  again  said,  that  the  true  test  of  his  competency  is  the  existence  of 
a  belief  in  a  God,  who  will  panisb  him  if  he  swear  falsely.  It  is  held  in 
like  manner  in  most  of  the  other  States  of  the  Union,  that  the  disljelief  of 
a  witness  in  a  fntnie  state,  goes  only  to  his  credibility,  not  his  oompetency  ; 
and  that  his  testimony  shonld  be  admitted,  if  he  believe  in  the  existence 
of  God,  and  in  the  divine  punishment  of  crime ;  Hnnscom  v.  Hnnscom,  15 
Mass.,  184;  Brock  v.  MiUigan,  10  Ohio,  121;  Blocker  v.  Bnmess,  2 
Alabama,  861 ;  The  United  SUt«B  v.  Kennedy,  8  Meliean,  175 ;  Jones  T. 
Harris,  1  Btrobhart,  150.  Bnt  the  inclination  of  the  court  in  most  of 
these  cases  seema  to  have  been,  that  nnless  a  witness  believe  that  tha 
justice  of  God  awards  temporal  or  future  punishment,  he  is  iaoompetent  to 
testify.  Bat  in  Burnett  v.  The  State,  1  Swan,  411,  it  was  decuded,  that « 
witness  who  believes  in  the  existence  of  God,  will  not  be  disqualified  by  a 
disbelief  in  any  other  divinely  appointed  panishment  for  orime,  than  that 
which  arises  from  the  pangs  of  oonaeienoe. 

However  this  may  be,  it  is  well  settled  thronghout  the  greater  part  of 
this  country,  that  a  witness  who  has  deviated  bo  hx  from  the  laws  of  his 
moral  and  intelleotoal  natoie,  ae  to  have  lost  his  belief  in  the  axirtencn  €f 
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Qod,  oannot  be  allowed  to  gire  evidence  in  &  conrt  of  justice.  The  People 
V.  MoOuren,  17  Wend.  460;  Norton  r.  Ludd,  4  New  Hampsbire,  444 
Tharaton  t.  Whitoej',  2  Cnsbing,  104;  Smith  t.  Coffin,  6  Shepley,  167; 
Arnold  t.  Arnold,  13  Vermont,  S62 ;  Seott  v.  Hooper,  14  Id.  555.  And 
in  Arnold  t.  Arnold,  it  was  said  th&t  a  witoees  who  does  not  believe  in  a 
divine  exiatenoe,  must  be  incompetent,  to  long  as  the  sanction  of  an  oath, 
or  of  Bome  foim  eqoiTstent  to  an  oath,  is  neoeseary  to  the  validitj  of 
evidence.  "If  the  witneis,"  said  the  court,  "docs  not  believe  in  any 
Supreme  Chtvemor  of  the  nniverse,  who  will  reward  virtue,  and  punish 
vioe,  there  is  no  mode  known  to  as,  by  which  an  oath  can  be  made  binding 
npon  hie  oonecience.  If  a  man  idnoerely  believe  himself  to  belong  to  the 
highest  order  of  inteUigenoes,  it  may  he  his  misfortune,  and  not  his  fault; 
bat  he  cannot  be  sworn  by  the  greater,  and  if  sworn  at  all,  he  must  bo 
allowed  to  swear  by  himself."  It  was  further  said,  that  if  the  witnesa 
believed  in  God,  it  was  not  necessary  that  he  should  believe  in  a  fiiture 
state  of  ezietence,  or  in  punishment  in  a  future  life. 

It  has,  notwithstanding,  been  held  iu  Virginia,  that  a  scmdny  into  the 
religious  belief  of  a  witness,  and  still  more  his  disqnali&ation  on  the  ground 
of  his  want  of  belief,  is  a  violation  of  the  oonatitution  of  that  state,  and  an 
invauon  of  the  freedom  of  opinion  and  equality  of  legal  right,  to  which  all 
men  are  entitled  under  the  letter  and  spirit  of  the  constitution  of  the  United 
States;  Ferry  v.  Oase,  S  Grattan,  162. 

It  was  held  in  Jackson  v.  Gridley,  that  when  the  past  expressions  of  the 
witness  are  given  in  evidence,  for  ^e  purpose  of  proving  hia  disbelief  and 
excluding  his  testimony,  he  cannot  restore  his  oompetenoy,  hy  slating  that 
his  views  have  undergone  a  change,  and  that  he  hte  become  a  believer. 
This  decision  has  been  followed  in  most  of  the  subsequent  oases;  and  the 
general  rule,  that  a  witness  who  is  shown  to  be  prim&  facte  incompetent 
by  extnnsio  evidence,  cannot  be  besTd  in  support  of  his  own  competenoy, 
has  been  held  to  apply,  where  the  disqualification  consists  in  his  alleged 
want  of  religions  belief,  as  well  aa  when  it  grows  out  of  his  interest  in  the 
controversy ;  Curtis  v.  Strong,  4  Day,  51 ,  Seott  v.  Hooper,  14  Vermont, 
655;  The  State  v.  Townsend,  2  Harrington,  543;  Smith  v.  Coffin,  8 
Shepley,  157;  The  Commonwealth  v.  Wyman,  Thatcher's  Crim.  Cases, 
181.  It  was  said  in  these  oases,  that  when  tho  question  is  as  to  whether 
an  oath  is  binding  on  the  conscience  of  the  witness,  it  is  absurd  to  swear 
him  on  the  voir  dire,  and  that  Ids  declarations  not  under  oath,  cannot  rebut 
the  ease  made  out  against  him,  and  are  not  admissible  as  evidence  for  any 
purpose.  It  is  undoubtedly  true,  that  the  deolsiations  of  a  person  who  has 
not  been  sworn,  cannot  be  received  as  evidence  of  other  foots,  but  when 
they  are  themselves  material  facts,  and  tbo  best  evidence  aa  to  the  point  in 
controversy,  they  should  be  taken  into  consideration  by  the  court  and  jury^ 
whether  bronght  forward  directly,  or  throngh  the  medium  of  witnesses; 
Smith  V.  Henderson,  9  M.  &  W.  798.  Thus  admissions  made  in  open 
court  hy  the  parties,  are  aa  much  evidence  of  the  points  admitted,  as  if 
they  were  made  anteoedentl;,  and  proved  by  the  relation  of  those  who 
heard  them.  And  where  the  sanity  of  a  third  person  is  in  issue,  although 
his  declarations  out  of  court  may  undoubtedly  be  given  in  evidence,  yet  hia 
langoage  and  statements,  when  in  conrt,  not  only  may,  but  ought  to  be 
xe^rded  aa  important  elements  of  decision.    The  same  role  most  apply, 
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whether  the  qneetion  be  u  to  belief  or  Moity,  becanae  ezpresnon  is  in  both 
ouee  the  best  and  primary  evidenoe  of  mental  condition.  If  this  were  not 
BO,  the  declaratJons  of  the  witness  as  to  bis  belief,  conld  not  be  proved  in 
court,  when  uttered  out  of  it ;  for  what  is  not  evidenoe  in  itself,  cannot  be 
made  so  hy  the  channel  throngh  which  it  is  oommnnicated.  The  whole 
qnesl»on,  therefore,  is  reduced  to  one  of  two  things :  either  the  expressionB 
of  a  man  are  not  original  facts,  representing  his  impressions  or  belief,  and 
should  not  be  received  when  proved  by  the  testimony  of  others,  or  Ihey  do 
belong  to  that  class  of  facta,  and  may  therefore  be  brought  directly  before 
the  court,  as  the  best  evidence  which  the  nature  of  the  case  admits  of  And 
the  argument  that  no  weight  can  be  given  to  the  Btat«meDts  of  a  witness, 
when  his  eomptency  is  in  qneetion,  either  proves  too  much,  or  Euls  alto- 
gether. For  if  no  credit  can  be  given  to  his  declarations  when  affirming 
his  belief,  why  should  they  be  credited  when  they  deny  itf  The  only 
reason  which  can  be  assigned  for  believing  his  statements  at  one  time 
rather  than  another,  is  the  difference  of  the  circumstanoeB  under  which 
t^ey  are  made.  It  is  perhaps  true,  that  a  witness  may  be  induced  to  give 
a  &lBe  aooount  of  his  teligiooB  opinions  at  a  trial,  by  various  motives, 
which  would  not  exist  on  other  and  less  publio  ocoasionE.  But  the  influence 
of  cironmstanoes,  either  on  the  present  or  past  declarations  of  the  witness, 
would  seem  to  go  to  their  credibility,  rather  than  their  competency.  And 
it  is  evident  that  jnstice  cannot  be  done  in  an  investigation  into  the  mental 
condition  either  of  a  party  or  witness,  without  taking  into  view  the  account 
which  he  gives  of  himself  at  the  time,  as  well  as  that  which  he  has  given 
previously.     See  Cubbison  v.  MoCreary,  2  W.  &  S.  262. 

It  was  held  in  the  recent  case  of  Miller  r.  Solomons,  7  Excheqaer,  475, 
8  Id.  778,  that  as  the  mle  laid  down  in  Omiohund  v.  Barker  is  necessarily 
sabjeot  to  the  control  of  the  legislatnre,  an  oath  administered  under  an  act 
of  parliament  which  required,  that  all  members  of  the  House  of  Commons 
should  be  sworn  on  the  true  faith  of  a  Christian,  must  be  taken  in  (he  words 
prescribed  by  the  act,  withont  the  omission  of  any  part  of  the  formula, 
because  the  object  of  the  statute  obviously  was,  not  only  to  bind  the  con- 
sciences  of  the  members,  but  to  impose  a  test  which  should  exclude  all 
those  who  could  not  or  would  not  comply  with  it.  "  Wo  have  no  doubt," 
said  Lord  Campbell,  in  delivering  the  opinion  of  the  Exchequer  Chamber, 
«  abont  the  law  as  lud  down  in  Omichund  v.  Barker,  that,  where  an  oath  is 
to  be  taken,  the  only  question  being  hoie  it  is  to  be  taken,  it  shall  be  taken 
in  that  form  most  binding  on  the  conscience  of  the  taker;  and  if  this  were 
merely  a  question  as  to  the  form  in  which  t^e  oath  was  to  be  taken,  that 
case  would  lend  us  to  the  conclusion  that  it  might  be  taken  by  a  Jew  accord- 
ing  to  the  form  most  binding  on  his  conscience.  But  we  must  look  to  the 
intention  of  the  legislatnre  as  expressed  in  the  Act;  and  the  question  is, 
is  this  expression  "on  the  true  faith  of  a  Cbristiau"  a  part  of  the  oath,  or 
is  it  the  mere  form  of  taking  it?  It  seems  to  us  that  the  true  oonstmction, 
is  that  this  expression  "on  the  true  &ith  of  a  Christian"  is  an  essential 
part  of  that  which  must  be  sworn  to,  and  that  no  person  is  to  be  allowed 
to  take  the  oath,  who  cannot  or  will  not  say  that  be  does  bo  "upon  the  tme 
faith  of  a  Christian." 

H. 
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t  taf  atltilaiUr  ttamwbie  »  (qialb,  wUota,  lAtr  hitfaic  bHn  tl 
noiu,  ftt  laiB  pDt  out  tna  pUlutilTi  tja. 


Trespass  and  osaault  for  tbroving,  outing,  and  tOBsiag  a  Hglited  squib 
at  and  agunst  tbe  pltuntiff,  and  striking  faim  therewith  on  the  &ce,  and  bo 
bnniing  one  of  hia  ejres,  that  he  lost  the  sight  of  it,  whereby,  &c.  On  not 
guilty  pleaded,  the  oanae  came  on  to  be  tried  before  Narea,  J.,  last  Bummer 
OMiies  at  Bridgwater,  when  the  jury  foand  a  verdict  for  the  plaintiff  with 
100/.  damages,  subject  to  the  opinion  of  the  court  on  this  case  :  On  the 
evening  of  the  fair-day  at  Milboume  Port,  S8th  October,  1770,  the  de- 
fendant threw  a  lighted  »guib,  made  of  ganpowder,  &o.,  from  the  street  into 
the  market-house,  which  ia  a  covered  building  suppOTted  by  arches,  and 
enclosed  at  one  end,  but  open  at  the  other  and  both  the  sides,  where  a  large 
ooQCoarse  of  people  were  assembled :  which  lighted  squib,  so  thrown  by 
the  defendant  fell  upon  tho  standing  of  one  Yeates,  who  sold  gingerbread, 
&o.  That  one  WiUis  instantly,  and  to  prevent  isjnry  to  bimaelf  and  the 
said  wares  of  the  said  Yates,  took  np  the  said  lighted  aquib  from  cfT  the 
said  standing,  and  then  threw  it  across  the  said  market-house,  when  it  fell 
upon  another  standing  there  of  one  Ryol,  who  sold  the  same  sort  of  wares, 
who  instantly,  and  to  save  his  own  ^oda  from  being  injured,  took  np  the 
said  lighted  sqnib  from  off  the  said  standing  and  then  threw  it  to  another 
part  of  the  said  market-honae,  and  in  ao  throwing  it  struck  the  plaintiff, 
then  in  the  said  market-house,  in  the  face  therewith,  and  the  combustible 
matter  then  bursting,  *putont  one  of  the  plaintiffs  eyes.  Qn.  If  nnii-i 
this  action  be  maintainable  J  '■        -' 

Thie  case  was  argued  last  term  by  Glyn,  for  the  plaintiff,  and  Borland 
for  the  defendant :  and  this  Term,  the  Court  being  divided  in  their  judg< 
ment,  delivered  their  opinions  leriaiim. 

Naret,  J.,  was  of  opinion  that  trespass  would  lie  well  in  the  present  case. 
That  the  natoral  and  probable  oonsequenco  of  the  act  done  by  the  defendant 
waa  injury  to  somebody,  and  therefore  the  act  was  illegal  at  common  law. 
And  tiie  throwing  of  squibs  has,  by  statnte  W.  3,  been  since  made  a 
noiaanco.  Being  therefore  unlawfol,  the  defendant  was  liable  to  answer  for 
'  the  eonsequences,  be  the  injury  mediate  or  immediate :  11  Hen.  7,  28,  is 
express  that  mabu  animiw  is  not  necessary  to  constitute  a  trespaas. 
8o,  too,  1  Stnt.  696.  Hob.  134.  T.  Jones,  205.  6  Edward  4,  7, 8.  Fitzh. 
Trespass,  110.  The  principle  I  go  upon  is  what  ia  laid  down  in  Reynolds 
r.  Clarke,  Stra.  634,  that  if  the  act  in  the  first  instance  be  unlawfiil,  tres- 
pass will  lie.  Wherever,  therefore,  an  set  is  unlawful  at  first,  trespass  will 
lie  for  the  oonseqnenoes  of  it.  So,  in  12  Hen.  4,  trespass  lay  for  stopping 
ft  sewer  with  eardi,  so  aa  to  OTerflow  the  plaintifTs  land.    In  26  Hen.  8, 8^ 
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for  going  Tipoa  the  plaintifTe  land  to  taka  the  boagha  off  which  had  &Ileii 
tbeieon  in  lopping.  8a«  also  Hudr.  60.  Beg.  108.  95.  6  Ed.  4,  7,  8. 
1  Ld.  Raym.  272.  Hob.  180.  Cro.  Jao.  122,  48.  F.  N.  B.  202,  [91 G.] 
I  do  not  think  it  neoesearj,  to  maintain  trespass,  that  the  defendant  should 
personally  toaoh  the  plaintiff;  if  he  does  it  by  a  mean,  it  is  sufficient.  Qui 
/aeit  per  aliud  fadtper  te.  He  is  the  person  vho,  in  the  present  case, 
gave  the  miscbievoos  facnlty  to  the  sqnib.  That  misohierona  facnlty 
remained  in  it  till  the  ezploeion.  Xo  new  power  of  doing  mischief  was 
communicated  to  it  by  Wi^is  or  Bjal.  It  is  lihe  the  case  of  a  mad  ox  turned 
loose  in  a  crowd.  The  person  who  tnms  him  loose  is  answerable  in  b-eapass 
for  wfaatsTer  mischief  he  may  do.  The  intermediate  aets  of  Willis  and 
Byal  will  not  purge  the  original  tort  in  the  defendant.  But  he  who  does 
the  first  wrong  is  answerable  for  all  the  oonseqnential  damages.  So  held  in. 
King  T.  Hnggins,  2  Lord  Baym.  1574.  Parkhnrst  t.  Foster,  1  Lord  Baym. 
480.     Bosewell  t.  Prior,  12  Mod.  639.    And  it  was  declared  by  this  court, 

I-  -I  look  with  eagle's  eyes  to  see  whether  the  evidenoe  applies  exactly  or 
not  to  the  case;  but  if  the  plaintiff  has  obtained  averdiot  for  snob  damages 
as  he  deserTcs,  they  will  establish  it  if  possible. 

BUxk^ttme,  J.,  was  of  opinion  that  an  action  of  (ropasa  did  not  lie  for 
Bcott  against  Shepherd,  npon  this  case.  He  took  the  settled  distinction  to 
be,  that  where  the  injury  is  immediate,  an  action  of  treapam  will  lie ;  where 
it  is  only  amieqvmtiai,  it  must  be  an  aodon  on  the  coss .-  Reynolds  V. 
Olarka,  Lord  Baym.  1401,  Stra.  684  ;  Haward  t.  Bankes,  Bnrr,  1114; 
Harkerv.  Birkbeck,  Bnrr.  1160.  The  law/vlneu  or  uvlawfulneu  of  the 
original  act  is  not  the  oriterion ;  though  something  of  that  sort  is  pnt  into 
Lord  Baymond'e  month  in  Stra.  635,  where  it  can  only  mean,  that  if  tha 
act  then  in  question,  of  erecting  a  spout,  had  been  in  itself  unlawful,  tres- 
pass might  have  lain ;  but  as  it  was  a  lawful  act  (npon  the  defendant's  own 
ground^,  and  the  injury  to  the  plaintiff  only  oonsequential,  it  mnst  be  an 
action  on  the  case.  But  this  cannot  be  the  general  mte ;  f6r  it  is  held  by 
the  conrt  in  the  same  case,  that  if  I  throw  a  log  of  timber  into  the  highway 
(which  is  an  unlawful  act),  and  another  man  tumbles  over,  and  is  hurt,  an 
aetion  on  the  case  only  lias,  it  being  a  coiueqwTUiai  damage;  but  if  in 
throwing  it  I  hit  another  man,  he  may  i^ng  trespass,  because  it  is  an 
immediate  wrong.  Trespass  may  sometimes  lie  for  the  consequences  of  ft 
lawful  act.  If  in  lopping  my  own  trees  a  bongh  accidentally  falls  on  my 
neighbonr's  ground,  and  I  go  thereon  to  fetch  it,  trespass  lies.  This  is 
the  case  cited  from  6  Edw.  4,  7.  But  then  the  entry  is  of  itself  an  imme- 
diate wrong.  And  ease  will  sometimes  lie  for  the  ooasequenoe  of  an 
unlawful  act.  If  by  felse  imprisonment  I  have  a  special  damage,  as  if 
I  forfeit  my  recoguisance  thereby,  I  shall  have  an  action  on  the  case; 
per  Powell,  J.,  11  Mod.  180.  Yet  here  the  original  act  was  nnlawfnl, ' 
and  in  the  nature  of  trespass.  8o  that  laiefvl  or  tmlato/vi  is  quite  out  of 
the  case;  the  solid  distinction  is  between  direct  or  immediate  injuries  on 
the  one  hand,  and  mediate  or  eonieqvential  on  the  other.  And  trespass 
never  lay  for  the  latter.  If  this  be  so,  tha  only  question  will  be  whether 
the  Injuiy  which  the  plaintiff  suffered  was  trnmA^MteonMinMifuenfui^only; 
pujlg,  and  I  bold  it  to  be  tha  latter.  *The  original  act  was,  as  against 
*■        J  Yates,  a  trespass;  not  as  agunst  Byal  or  Scott.    The  tortious  act 
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mtB  oomplfltfl  when  the  squib  Uy  »t  net  upon  Tates'a  stall.  Ha,  or  a.nj 
bTstaiider,  hod,  I  allow,^  a  right  to  protect  tbemselres  by  remoTing  the  sqnib, 
bat  should  have  taken  care  to  do  it  in  sooh  a  manaar  as  not  to  endamage 
others.  Bat  Shepherd,  I  think,  is  not  enswemble  in  &n  action  of  trespass 
and  assault  for  the  misohief  done  b;  the  sqnib  in  the  nev  moUon  impressed 
npon  it,  and  the  new  direction  given  it,  by  either  Willis  or  Ryal ;  who  both 
were  free  agents,  and  acted  apon  their  own  judgment.  This  differs  it  from 
the  cases  pnt  of  toming  loose  a  wild  beast  or  a  madman.  They  are  only 
instmmenta  in  the  hand  of  the  first  agent.  Nor  is  it  like  diverting  the 
oonne  of  an  enraged  ox,  or  of  s  stone  thrown,  or  an  arrow  glancing  against 
a  tree ;  beoaaBe  there  the  original  motion,  the  vii  impretta,  is  continned, 
thongh  diverted.  Here  the  instmment  of  mischief  was  at  rest,  till  a  new 
JntpefM  and  a  new  direodon  are  given  it,  not  onoe  only,  bnt  by  two  sncces- 
dve  rational  agents.  Bat  it  is  said  that  the  act  is  not  complete,  nor  the 
sqnib  at  rest,  til)  after  it  is  spent  or  exploded.  It  certainly  has  a  power  of 
doing  fresh  mischief,  and  so  has  a  stone  that  has  been  thrown  against  my 
windows,  and  now  lies  stilL  Tet  if  any  person  gives  that  stone  a  new 
motion,  and  does  farther  mischief  with  it,  trespass  will  not  lie  for  that 
against  the  original  thrower.  No  doabt  bat  Yatea  may  maintun  trespass 
Shepherd.  Three  actions  for  one  single  act !  nay,  it  may  be  extended  in 
wfinitnm.  If  a  man  tosses  a  football  into  the  street,  and,  after  being  kicked 
aboat  by  one  handred  people,  it  at  last  breaks  a  tradesman's  windows,  shall 
he  have  trapan  against  the  man  who  first  produced  it  f  Sorely  only  against 
the  man  who  gave  it  that  mischierons  direction.  But  it  is  stud,  if  Scott  baa 
no  action  against  Shepherd,  against  whom  most  he  seek  his  remedy  f  I  give 
no  opinion  whether  cow  wonld  lie  against  Shepherd  for  the  ccmuqutntial 
damage ;  thongh,  as  at  present  advised,  I  think,  npon  the  circnm stances,  it 
wonld.  Bat  I  think,  in  strictness  of  law,  trespass  would  lie  against  Ryal, 
the  immediate  actor  in  this  unhappy  business.  Both  he  and  Willis  have 
exceeded  the  bonnda  of  self-defbnoe,  and  not  nsed  sufficient  drcnmspection 
in  removing  the  danger  from  themselves.  The  *throwing  it  across  r+ni^-i 
the  market-honse,  instead  of  brushing  it  down,  or  throwing  [it]  ont  '•  ^ 
of  the  open  sides  into  the  street  (if  it  was  not  meant  to  oontinne  the  sport, 
as  it  is  called,)  was  at  lesst  an  unnecessary  and  incantions  act.  Not  even 
menaoea  from  othen  are  sofficient  to  jnstifya  trespass  against  a  third 
person ;  mneh  less  a  fear  of  danger  to  either  his  goods  or  his  person  ;— 
nothing  bnt  inevitable  necessity ;  Weaver  v.  Ward,  Hob.  184.  Dickenson 
T.  Watson,  T.  Jones,  205;  Gilbert  v.  Stone,  AI.  85,  Styl.  72.  So  in  the 
use  pat  by  Bryan,  J.,  and  assented  to  by  Littleton  and  Cheke,  C.  J.,  and 
relied  on  in  Baym.  467,  "If  a  man  asaanlte  me,  so  that  I  cannot  avoid  him, 
and  I  lift  np  my  staff  to  defbnd  myself,  and,  in  lifting  it  np,  undesignedly 
hit  another  who  is  behind  me,  an  action  lies  by  that  person  against  me;  and 
yet  I  did  a  lawfhl  act  in  endeavouring  to  defend  myself.  Bnt  none  of  these 
great  lawyers  ever  thought  that  trespass  would  lie,  by  the  peraon  stmck, 
against  him  who  first  aasaulled  the  striker.  The  cases,  cited  from  the 
Begister  and  Hardres  are  all  of  immediate  acts,  or  the  direct  and  inevitable 
effectfl  of  the  defendant's  immediate  acts.  And  I  admit  that  the  defendant 
is  answerable  in  trespass  for  all  the  direct  and  inevitable  effects  cansed  t^ 
bis  own  immediate  act. — ^Bnt  what  is  his  own  immedidte  sot  7  The  throwing 
the  squib  to  Yates'a  stall.    Had  Yates'a  goods  been  burnt,  or  hia  person 
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iojored,  Shepherd  must  have  been  refipoiuible  in  trespau.  Bat  he  u  not 
responsible  for  tbe  acts  of  other  men.  The  sobaeqnent  throiring  acroBs  the 
market-house  bj  Willis  is  neither  the  act  of  Sheplierd,  nor  the  inevitable 
effect  of  it ;  much  less  the  subsaqnent  throwing  by  RyaL  Slater  v.  Barker 
was  first  a  motion  for  a  new  trial  after  verdict.  In  our  case  the  verdict  is 
suspended  till  tbe  determination  of  the  court.  And  though  a/ier  verdict  the 
court  will  not  look  with  eagle's  eyes  to  spy  out  a  variance,  yet  when  a  qnes> 
tion  is  put  b;  tbe  jury  upon  such  a  variance,  and  it  is  made  tbe  very  point 
of  the  cause,  tbe  court  will  not  wink  against  tbe  light,  and  say  that  evidence, 
wbich  at  most  is  only  applicable  to  an  aetion  on  the  case,  will  maintain  an 
aodon  of  trespass.  2.  It  was  su  action  on  the  ease  that  was  brought,  and 
the  court  held  tbe  special  case  laid  to  be  fully  proved.  So  that  the  present 
question  could  not  arise  upon  that  action.  8.  The  same  evidenoe  that  will 
.  maintain  (re^Hut,  may  also  ^frequently  maintain  cote,  but  not  e  cem* 
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aetion  on  the  eate.  I  may  brinff  trepan  for  the  immidiaie  injury,  and 
$nbfoin  a  "  per  quod"  for  the  contegvential  damage*  ; — »r  may  bring  cau 
for  the  con»egue}Uial  damaga,  and  pan  over  the  immediate  injury  as  in  the 
case  from  II  Mod.  180,  before  cited. "f  But  if  I  bring  trespass  for  an  imme- 
diate injury,  and  prove  at  most  only  a  consequenldal  damage,  judgment  must 
be  for  the  defendant ;  Gates  and  Buley,  Tr.  6  Geo.  8,  2  WUs.  813.  It  la 
Bud  by  Lord  Baymond,  and  very  justly,  in  Reynolds  and  Clarke,  "  we  must 
keep  up  the  boDndaries  of  actions,  otherwise  we  shsll  introduce  the  utmost 
confusion."  As  I  therefore  tbink  no  immediate  injury  passed  from  the 
defendant  to  the  plaintiff  (and  without  such  immediate  injury  no  action  of 
trespass  can  be  msJntained,)  I  am  of  opinion  that  in  this  action  judgment 
ought  to  be  for  the  defendant. 

Gwdd,  J.,  was  of  the  same  opinion  with  Nares,  J.,  that  this  aodon  was 
well  maintaioable.  Tbe  whole  difficulty  lies  in  the  form  of  the  action,  and 
not  in  the  substance  of  tbe  remedy.  Tbe  line  is  very  nice  between  cau 
and  tre^oMt  upon  these  occasions  ;  I  am  persuaded  there  are  many  instancea 
wherein  both  or  either  will  tie.  I  agree  with  Brother  Nares,  that  wherever 
a  man  does  an  unlawful  act,  he  is  answerable  for  all  the  consequences ; 
and  trespass  will  lie  agunst  him,  if  the  consequence  be  in  nature  of  tres- 
pass. But,  exolntdTe  of  this,  I  think  the  defendant  may  bo  considered  in 
the  same  view  as  if  he  himself  had  personally  thrown  the  squib  in  the 
plaintifTs  face.  The  terror  impressed  upon  Willis  and  Ryal  excited  self- 
defenoe,  and  deprived  them  of  tbe  power  of  recollection.  What  they  did 
was  therefore  the  inevitable  consequence  of  the  defendant's  unlawful  act. 
Had  tbe  squib  been  thrown  into  a  coach  full  of  company,  the  person 
throwing  it  out  again,  would  not  have  been  answerable  for  the  consequences. 
What  Willis  and  Ryal  did,  was  by  necessity,  and  the  defendant  imposed 
that  necessity  upon  them.  Aa  to  the  case  of  the  foot-ball,  I  think  that  if 
all  the  people  assembled  act  in  concert,  they  are  all  trespassers ;  1st,  ^m 
tiie  general  mischievous  intent;  2d,  &om  the  obvious  and  Datoral  oonae- 
quences  of  soch  an  act ;  which  reasoning  will  equally  apply  to  the  case 
before  us.  And  that  actions  of  trespass  will  lie  for  the  mischievous 
r*2l61  '"'"'^"^^'^B  °^  another's  act,  whether  *lawful  or  unlawfol,  appears 
^  -*  from  their  being  maintained  for  aote  done  in  the  plaintiff's  own 
t  Wells  v.  Odf,  5  DowL  96. 

L .,^   ..V^lOOJ^Il.' 


SCOTT  V.  SHEPHEBB.  553 

luid :  Hudr.  69 ;  Conrtney  t.  Collet,  1  Lord  Baym  272.  I  Hfaall  not 
go  orer  again  the  groond  vhirh  Brotber  Nares  has  relied  on  aod  explained, 
bat  concur  in  his  opinion,  that  thia  action  ia  rapported  hy  the  evidence. 

J}e  Grey,  C.  J. — This  caBe  ia  one  of  thote  wherein  the  line  drawn  by 
tbe  law  between  actions  on  the  case  and  actions  of  trespass  is  very  nice  and 
delicate.  Trespass  is  an  Injury  accompanied  with  force,  for  which  an 
acUon  of  trespass  vi  et  ami*  lies  against  the  peraon  from  whom  it  is 
received.  The  question  here  is,  whether  t)ie  iajniy  received  by  the  plain- 
tiff, arises  from  the  force  of  tbe  original  act  of  the  defendant,  or  from  a 
new  force  by  a  third  peraon.  I  agree  with  my  brother  Blackstone  as  to 
tbe  principles  be  baa  laid  down,  but  not  in  bis  application  of  those  prin- 
cipleu  to  the  present  case.  The  real  questioD  certainly  does  not  turn  upon 
the  lawfulness  or  unlawfulness  of  tbe  original  act ;  for  actions  of  trespass 
will  lie  for  legal  acts  when  they  become  trespasses  by  accident;  as  in  tbe 
cases  cited  of  cutting  tborai,  lopping  of  a  tree,  sbooting  at  a  mark, 
defending  oneself  by  a  stick  which  strikes  another  behind. — They  may 
also  not  lie  for  tbe  consequencea  even  of  illegal  act,  as  that  of  casting  a 
&  log  in  the  bigbway,  &o.  But  the  true  question  is,  whether  the  injury  is 
tbe  direct  and  immediate  act  of  the  defendant :  and  I  am  of  opinion  that 
in  this  case  it  is.  The  throwing  the  squib  was  an  act  unlaw&l,  and 
tending  to  afiright  the  bystander.  So  far,  mischief  was  originally  intended ; 
not  any  pirticntar  mischief,  bnt  miscbief  indiscriminate  and  wanton. 
"Wbatever  mischief  therefore  follows,  he  is  the  author  of  it; — Egreditur 
pervmam,  as  the  phrase  is  in  criminal  caaes.  And  though  criminal  cases 
are  no  rule  for  civil  ones,  yet  in  trespass  I  think  there  is  an  analogy. 
Every  one  who  does  an  unlawful  act  is  considered  as  the  doer  of  all  that 
follows ;  if  done  with  a  deliberate  intent,  tbe  consequence  may  amount  to 
murder;  if  incautiously,  to  maQslaughter ;  Fost.  261.  So  too,  in  1  Ventr. 
295,  a  person  breaking  a  horse  in  Lincoln's  Inn  Fields  hurt  a  man ;  held, 
that  trrapass  lay :  and  2  Lev.  172,  that  it  need  not  be  laid  tcienter.  I 
look  upon  all  that  was  done  aabsequent  to  the  original  throwing,  as  a  con- 
tinuation of  tbe  first  foroe  and  first  act,  *whicb  will  continnc  till 


the  squib  was  spent  by  bursting.     And  I  tbink  that  any  innocent 


[•217] 


person  removing  the  danger  &om  himself  to  another  is  justifiable ;  the 
blame  lights  upon  the  first  thrower.  Tbe  new  direction  and  new  force  flow 
out  of  the  first  force,  and  are  not  a  new  trespass.  The  writ  in  tbe  Register, 
95,  a,  for  trespass  in  maliciously  cutting  down  a  bead  of  water,  which 
thereupon  flowed  down  to  and  overwhelmed  another's  pond,  shows  that  the 
immediate  act  needs  not  be  instantaneous,  but  that  a  chun  of  effects  con- 
nected together  will  be  sufficient.  It  has  been  urged  that  the  intervention 
of  a  free  agent  will  make  a  difference ;  but  I  do  not  consider  Willis  and 
Byal  as  free  agents  in  the  present  case,  but  acting  under  a  compulsive 
neoeaaity  for  their  own  sifety  and  self-preeervation.  On  these  reasons  I 
concur  with  Brothers  Oould  and  Nares  that  tbe  present  action  is  mun- 
tainable.  Pottea  to  the  plaintiff. 


It  is  perfectly  clear,  that  if  an  tnjory  be  done  to  A.  by  the  tmntediiite  force  of 
B.,  the  former  may  bring  trespass ;  and  it  is  equally  clear,  that  if  the  injury  be 
not  immediate,  bnt  merely  consequentjal,  he  cannot  sue  in  trespass ;  and  that 
bis  remedy,  if  any,  is  by  action  on  the  case  for  consequential  damages ;  these 


.,ooglc 


654  sioth's  lbadiko  cases. 

two  propositions  us  well  illnstratod  b;  the  case  pot  in  tlie  text,  of  a  man 
throwing  a  log  into  the  highw&j.  If  the  log  strike  A .  in  lt«  fUI,  he  may  sne  in 
trespass ;  bat,  if  after  it  is  lodged,  and  rests  opon  the  ground,  he  stambte  over 
it,  and  so  receiTS  an  injary,  case  is  his  only  remedy.  See  Com.  Di.  Pleader 
Action  OD  the  case,  (A.)  Ibid.  (B.  6) ;  Leame  t.  Bray,  3  East,  fi93 ;  Covell  v. 
Laming,  I  Camp.  697 ;  Chandler  t.  Bronghton,  1  Cr.  &  Hee.  29 ;  3  Tyrwti. 
220.  [Hartley  t.  Monham,  3  Q.  B.  10L ;  West  t.  Nibbs,  4  C.  B.  172,  where  ft 
mere  detainer  of  goods  (by  locking  them  np  and  refusing  access  to  them)  was 
held  to  be  no  irapaas.  But  the  continnance  of  a  trespass,  thongb  irithont 
ft«Bh  violence,  is  a  new  trespass ;  tbna,  in  the  case  above  pot,  if  the  log  wei« 
thrown  npon  A.'s  land,  ao  as  to  be  a  trespass  to  the  realty,  he  might,  after 
having  recovered  damages  in  trespass  for  placing  it  there,  sne  in  trepass  again 
for  its  continnance.  Holmes  v.  Wilson,  10  A.  &  E.  G03;  Thompson  v.  Gibson, 
7  U.  ft  W.  466.  For  there  is  a  legal  obligation  npon  the  wrong  doer  to  discon- 
tinne  a  trespass  or  remove  a  nuisance  ;  thongb  there  is  no  each  obligation  npon 
ft  trespasser  to  replace  what  he  lias  destroyed,  otbeit  be  is  liable  in  one  action 
of  trespass  to  compensate  in  damages  the  loss  wliich  he  has  occasioned.  Clegg 
T.  Dearden,  12  Q.  B.  S76.] 

However,  althongh  trespass  lies  wherever  the  injury  done  to  the  plaintifT 
resnlts  fh>m  the  immediate  force  of  the  defendant,  still  there  are  many  instances 
in  which  the  plaintiff,  thangh  he  may  adopt  that  form  of  action,  is  not  bonnd 
to  do  so,  bnt  may  sne  in  eaie,  la  Moretoo  v.  Hardem,  4  B.  ft  G.  224,  the  de- 
claration stated  that  the  defendants  drove  their  coach  so  negligently  and  care- 
lessly that  the  wheel  ran  with  great  force  against  the  plaintiff,  whereby  one  of 
bis  legs  was  broken.  It  was  proved  that  one  of  the  defendants  was  personally 
driving  when  the  accident  occnrred ;  and  it  was  tberenpon  vrged  that  the  action 
shonld  have  been  treapast,  not  caw.  The  court,  however,  decided  that  the  case 
vonld  lie,  and  Bayley,  J.,  gave  the  following  historical  account  of  the  progress 
of  the  law  npon  tlus  subject.  "  It  was  long,"  said  his  lordship,  "  veseala  quatHo 
whether  case  could  be  brought  when  the  defendant  was  personally  present,  and 
octbg  in  that  which  occasioned  the  mischief.  Early  in  my  professional  expe- 
rience, cose  was  the  form  of  action  osnally  adopted  for  snch  injuries.  In  Lord 
Konyon's  time  a  doabt  was  raised  npon  the  point,  and  he  thought  that,  where 
the  act  was  immediately  iujurioos,  trespass  was  the  only  action  that  conid  be 
maintained  for  that  injury.  Leame  v.  Bray  was  an  action  of  trespass.  On  the 
trial.  Lord  EUenborongh  thought  it  should  have  been  case,  bot  on  further  coa- 
sideratiou,  this  court  was  of  opinion  that  trespass  was  maintainable,  but  they 
did  not  decide  that  an  action  on  the  case  would  have  been  improper.  Looking 
at  the  other  coses  on  the  subject,  it  is  ditBcnlt  to  say  that  an  action  on  the  case 
r*21f)1  ^'^  ""^  '^^  ^"^  any  injury  sustained  by  the  negligent 'driving  of  a  coach, 
''  ^  thongh  one  of  the  proprietors  was  the  person  gnilty  of  that  negligence. 
In  Ogle  T.  Barnes,  8  T.  B.  188,  which  was  an  action  for  negligently  steering  a 
ihip,  the  declaration  alleged  that  the  ship  was  under  the  care  of  Barnes,  one  of 
the  defendants,  and  of  certain  servants  of  the  defendants,  and  that  throngh  their 
negligence  the  injury  was  sustained ;  and  it  was  never  urged  that  the  action 
should  have  been  trespass  and  not  case,  because  one  of  the  defendants  was  on 
board,  but  on  the  ground  of  the  injnry  being  immediate.  In  Sogers  v.  Imble- 
doo,  2  N.  B.  117,  which  was  decided  before  Leame  v.  Bray,  it  was  alleged 
that  the  defendant  was  driving  a  cart,  and  took  bach  bad  cate  of  the  cart  and 
horse,  that  it  ran  with  great  force  against  the  plaiotitfa  horse.  To  that  then 
was  a  demurrer  upon  the  authority  of  Leame  v.  Bray,  the  action  being  in  case ; 
bnt  the  court  was  clearly  of  opinion  that  case  wonld  lie,  and  the  demurrer  was 
overruled.    In  Huggett  v.  Montgomery,  2  N.  B.  446,  although  tiie  delendant 
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ma  on  board,  yet  tlie  slrip  was  not  nnder  liis  immediate  care  and  management, 
bat  under  that  of  a  pilot ;  and  on  that  ground,  case  was  held  to  be  the  proper 
fono  of  action.  It  is  not  aec«BMi7  to  sa;  that  trespass  could  not,  in  this  case, 
have  been  eastained  against  HarderD;  uodonbt  that  action  lies  where  an  injury 
it  infiicted  by  the  wilFol  act  of  the  defendant;  bnt  there  ia  no  doobt  that  case 
alBO  lies  wbefe  the  act  is  negligent,  and  not  wilfnL"  This  judgment  has  been 
cited  at  some  length,  becaose  it  contains  a  complete  history  of  the  progress  of 
the  law  np  to  the  decision  in  Moreton  v.  Hardem,  The  right  of  the  plaintiff  to 
bring  case,  where  the  act  for  which  he  saes,  althongh  committed  with  imme- 
diate force,  ia  negligent,  not  wilfnl,  is  folly  established  in  Williams  t.  Holland, 
10  Bingh.  113,  where  all  the  previous  cases  having  any  bearing  on  the  subject, 
will  be  fonnd  collected  in  the  ailment  of  Jones,  Beijeant.  The  declaration 
charged  that  the  defendant  so  carelessly,  unskilfully,  and  improperly  drove  his 
gig,  that  through  the  carelessness,  negligence,  onskilfnlness,  and  improper  con- 
dnct  of  the  defendant,  the  said  gig  struck  with  great  violence  against  the  cart 
and  horse  of  the  plaintiff.  The  jury  having  fonnd  a  verdict  of  guilty  on  the 
ground  of  negligence,  it  was  objected  that  the  action  shonld  have  been  trespass, 
not  case ;  but  the  Court  of  Common  Pleas  were  of  opinion  that  Moreton  t. 
Hardem  had  "  liud  down  a  plain  intelligible  rale,  that  where  the  injury  is  occa- 
sioned by  the  carelessness  and  negligence  of  the  defendant,  the  plaintiff  is 
at  liberty  to  bring  an  actioD  on  the  case,  notwithstanding  the  act  is  imme- 
diate, so  long  as  it  is  not  a  wilful  act."  See  also  Wheatley  v.  Patrick^ 
2  Hee.  t  Welsb.  651 ;  and  there  are  other  instances  in  which  the  plain- 
tiff has  his  choice  of  case  and  trespass,  as  where  one  man  bnilds  his  honsa 
overhanging  that  of  another,  so  that  the  rain  falls  on  it;  "Wells  v.  Ody, 
Judgment  of  Farke,  B.,  1  U.  ft  W.  462;  Raine  v.  Alderson,  4  Bingh.  N. 
C.  702.  [Fay  v.  Prentice,  1  C.  B.  628.)  It  is,  however,  clear  from  Leame 
V.  Bray,  and  Chandelor  v.  Broaghton,  1  Cr.  &  Mee.  29,  3  1>rwh.  220,  that  the 
plaintiff  may,  if  he  please,  bring  trespass,  whenever  the  injury  is  immediate, 
even  though  it  be  not  wilful;  and  it  is  equally  clear  that,  where  the  injnr^, 
vhkh  formt  the  gi»t  of  i\e  action,  is  both  wilful  and  immediate,  trespass  is  the 
only  remedy.  Savignac  v.  Boome,  6  T.  B.  125  ;  Day  v.  Edwards,  5  T.  B.  648 ; 
"Wheeton  v.  Woodcock,  7  Dowl.  853,  2  M.  &  W.  687,  8.  C.  The  words  "wAuA 
formt  the  gitt  of  tts  aetion,"  are  printed  in  italics,  because  it  is  apprehended 
that  the  proposition  lud  down  by  Blackstone,  J.,  in  the  text,  p.  215,  is  correct, 
viz.,  that  wherever  a  trespass  occasions  consequential  damage,  the  trespass 
itself  may  be  waived,  and  case  brought  for  the  consequential  damage.  See 
Wells  V.  Ody,  6  Dowl  95  ;  Baine  v.  AJderson,  4  Bing.  N.  C.  702 ;  [Cha^lbe^ 
lain  T.  Hazlewood,  5  Uee.  &  W.  616.]  See  however,  the  judgment  of  Parke, 
B.,  in  Wheeton  v.  Woodco«A,  7  DowL  857,  3.  C.  In'  Comyn's  Digest,  Action 
on  the  Oase,  (B.  6,)  the  distinction  is  clearly  slated  aa  follows,  viz. ;  "  So  it 
(i  e.  raw)  does  not  lie  for  a  mere  trapat,  as  for  taking  down  the  walls  and 
pulling  down  the  tiles  from  a  house,  unietM  it  fie  aUeged  that  iht  Itmbtr  m» 
tkerOiy  rotted,  1  Roll.  104.) 

Where  the  defendant  elects  to  sue  in  case  for  an  immediate  but  a  negligent 
act  of  violence,  he  must  pay  much  attention  to  the  wording  of  bis  declaration, 
and  t^e  care  to  introduce  no  expressions  which  import  an  exertion  of  wilful 
foree.  In  Day  v.  Edwards,  5  T.  B.  648,  a  declaration  in  case  alleged  that  the 
defendant  "so  furioiahf,  negligently  and  improperly  drove  his  cart  and  horse, 
that  through  the  furiotit,  negligent,  and  impropercondnct  of  the  defendant,  the 
cart  and  horse  were  driven  gainst  the  plaintiff's  carriage."  This  was  held  bad 
on  special  demurrer ;  and  is  distinguished  from  Williams  v.  Holland  by  Tindad, 
0.  J.,  on  the  ground  that  the  declanlion  imported  wilful  riolence,  10  Bing.  116. 
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There  Is  Bometimes  a  good  deal  of  difficDlty  ia  detenamiDg  whether  a  conot  be 
io  ca«e  or  trespus,  see  Henaworth  v.  Fowkee,  4  B.  £  Ad.  461 ;  Smitli  t.  Good- 
win, Ibid.  413;  Holland  t.  Bird,  10  Bing.  15.  [HndBon  v.  Nicholson,  S  M.  £ 
W.  437;  Holford  t.  Bailey,  8  Q.  B.  1000.] 

There  are  other  instanceg  in  which  trespass  and  case  lie  concarrently.  Where 
goods  are  tortioasly  taken  ont  of  the  pUintifTs  possession,  fmuer,  which  is  a 
fonn  of  action  on  the  case,  may  be  maintained  Jhr  the  eonveriion,  which,  and 
not  the  tortious  (ofcirtj,  is  then  rt<  ffitt  of  the  action;  and  "if  trover  will  lie 
,  which  is  only  a  sobdiTision  of  action  on  the  *caBe,  why  shonld  not  com 
L  ^^^-1  alsoinitsmoreexpandedfonnr  perTindal,C.  J.,inHollandT.Bird, 
10  Bing.  18.  In  that  case  the  form  of  the  connt  was,  that  the  defendant 
having  distrained  the  plaintiff's  goods  for  rent,  the  plaintiff  tendered  the  rent 
in  arrear,  and  the  coat  of  the  distress,  which  the  defendant  ought  to  have  ac- 
cepted and  re-delivered  plaintiff's  goods,  bnt  wrongfully  refused  so  to  do ;  this 
was  held  the  proper  subject  of  an  action  on  the  case.  See  on  the  same  point, 
Branscombe  t.  Bridges,  I  B.  &  0. 145.  Smith  v.  Goodwin,  i  B.  &  Ad.  413. 
[West  V.  Nibbs,  4  0.  A  B.  171.  And  a  wrongfhl  seizure  under  a  second  di»- 
toesa  was  made  the  subject  of  an  action  on  the  cam  in  Lear  v.  Caldecott,  4  Q. 
B.  123,  BawBon  v.  Cropp,  1  C.  B.  961.] 

Another  class  of  coses,  and  certainly  rather  an  anomalous  one,  comprehends 
actions  for  criminal  conversation  and  for  sedaction;  for  both  which  injuries 
trespass  and  case  are  held  to  lie  coacnrrently.  See  2  T.  R.  167,  6  East,  388, 
In  Woodward  v.  Walton,  2  New  Bep.  476,  the  declaration  contiuned  two 
connts ;  the  first  stating  that  the  defendant  broke  and  entered  the  plaintiff's 
house,  and  there  assaalted  and  debaached  his  daughter ;  the  second  omitted 
the  breaking  and  entering  the  dwelling  house,  but  stated  that  the  defendant 
BBsanlted  and  debauched  his  daughter,  per  quod  tervilum  amuii.  On  the 
motion  to  arrest  judgment,  the  question  was  learnedly  argued,  and  the  previous 
anthorities  on  both  sides  cited ;  and  the  court,  after  consideration,  were  of 
opinion  that  the  action  was  rightly  brought.  "  In  actions  like  the  present," 
B^d  Sir  J.  Mansfield,  G.  J.,  delivering  judgment,  "  as  far  as  my  recollection 
goes,  the  form  of  the  declaration  has  always  been  in  trespass,  vi  tl  armia  el 
amtra  paeem.  I  cannot  distingnish  between  this  action  and  an  action  for 
criminal  conversation.  If  that  be  the  subject  of  trespass,  this  must  be 
BO  too.  In  the  action  for  criminal  conversation,  the  violence  is  not  the 
"ground  of  the  action;  bothin'that  case  and  this,  if  th»injnry  were 
I  ^iy*J  committed  with  violence,  it  would  amount  to  a  rape.  I  therefore  do 
Dot  see  any  good  reason  why  either  of  them  should  be  the  subject  of  an  action 
of  trespass.  In  actions  by  a  master  for  an  assaalt  on  his  servant,  per  quod  ter- 
vilium  atnitit,  there  is  no  trespass  against  the  plaintiff;  the  sole  foundation  of 
the  action  is  the  loss  of  service.  Yet  this  also  has  been  considered  as  an  action 
of  trespass.  All  these  cases  are  the  same  in  principle,  and  fall  within  the 
same  rule."  His  lordship  then  cited  and  commented  npon  several  of  the  an- 
thorities,  and  concluded  by  stating  himself  perfectly  satisfied  that  the  injury 
complained  of  was  the  snbject  of  an  action  of  trespass,  accord.  Ditcham  v. 
Bond,  2  M.  A  8.  436 ;  Where  Woodward  y.  Walton  was  recognised  and  acted 
npon ;  [and  on  the  same  principle  proceeded  the  case  of  a  nun  at  common  law, 
for  whose  abduction  from  her  cloister  an  action  of  trespass  lay  by  her  prioress ; 
for  Lord  Coke  informs  as,  2  Inst.,  436,  that  where  a  monk  was  carried  out  of 
his  cloister,  the  Begister  had  provided  a  writ  de  Aposlata  Capiendo.  "  Bnt  (he 
continues]  that  writ  doth  not  lie  for  a  nun,  and  therefore  the  common  law  did 
give  an  action  of  trespass  for  taking  her  away,"  and  he  says  that  the  stat.  of 
West,  2,  34 :  "  Qui  moniaUM  a  domo  tua  abdtieal  lieel  motUaiiM  eoTuerUial,  Ice, 
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was  for  farther  pnnishmeDt,  only,  2  Inat.  436.  It  is  clear,  however,  that  for 
both  criminal  conversation  and  sednctioD,  caw  maj  be  maintained,  as  wall  aB 
trespass,  Chamberlain  t.  Haslewood,  9  Mee.  &  W.  516,  and  the  same  in  other 
cases  where  the  inj'nry  is  occasioned  by  an  immediate  act  dene  to  the  servant ; 
bat  where  it  is  of  such  a  character  that  the  remedy  of  the  servant  would  be  by 
action  on  the  case,  bo  likewise  is  that  of  the  master.  Martinez  v,  Glerber,  3  H. 
A  Or.  88  J  3  Sc  N.  R.  386,  8.  C] 

One  class  of  cases  illnstrative  of  the  distinction  between  cate  and  trenptua, 
consists  of  those  in  which  the  subject  matter  of  complaint  is  an  arral.  If  one 
man  maliciously,  and  without  probable  canse,  procure  another  to  be  arrested 
either  by  civil  or  criminal  process,  that  is  the  subject  matter  of  an  action  on  the 
case,  for  the  tort  consists  not  in  any  immediate  violence  to  the  plaintiff's  per- 
son, but  in  communicating  an  improper  direction  to  the  process  of  the  law,  Elsee 
7.  Smith,  1  D.  £  B.  91 ;  [Brown  v.  Chapman,  C.  F.,  T.  1848  ;  and  it  is  held 
that  trespass  will  not  lie  against  a  man  who  merely  states  his  case  to  a  court  of 
justice,  in  consequence  of  which  it  issues  void  process.  Carratt  v.  Moriey,  1 Q. 
B.  19 ;  and  this,  however  urgent  he  may  be,  as  though  he  say  he  will  take  the 
process  at  his  peril  or  the  like,  and  even  prepare  it,  provided  he  take  no  part 
in  execating  it ;  Cooper  v.  Harding,  7  Q.  B.  99 ;]  bnt  if  the  defendant, 
•without  having  recourse  to  legal  process,  make  the  arrest,  or  assist 
in  making  it  of  his  own  aothority,  or  direct  a  constable  to  make  it,  the  '-  ^-'-^"J 
remedy  is  irttpast,  for  in  that  case  he  commits  an  nnwarraoted  act  of  violence. 
Stonshonae  v.  Elliott,  6  T.  B.  315 ;  [West  v.  Smallwood.  3  M.  ft  W.  418 ; 
Qreen  v.  Elgie,  5  Q.  B.  99 ;]  and  so  it  is,  if  he  come  armed  without  void  pro- 
cess, for  that  is  as  nooe,  [Parsons  v.  Lloyd,  3  Wils.  341 ;  Carratt  v.  Moriey,  I 
Q.  B.  19.]  See  BateB  v,  FilUng,  6  B.  &  C.  38 ;  as,  for  insUnce,  if  it  describe 
the  defendant  by  a  name  by  which  he  is  not  known,  Finch  v.  Gocken,  S  Tyrwh. 
715  i  2  C.  M.  &  R.  196,  8.  G. ;  Hoye  v.  Bush,  2  Scott,  N.  R.  86  ;]  though  it  is 
otherwise  if  the  process  be  merely  irregalar,  for  then  it  etands  good  until  set 
aside,  Biddell  v.  Fakeman,  5  Tyrwh.  721.  But  when  set  aside  it  is  as  none ; 
[see  Collins  v.  Beanmont,  10  Ad.  &  E.  225  ;}  and  in  Codrington  v.  Lloyd,  8 
Ad.  k  £.  449,  the  fact  that  it  had  been  seti  aside  was  replied :  the  attorney  in 
Bsch  a  case  is  liable  as  well  as  the  pluntiff,  ibid.  [It  is  necessary,  however,  to 
show,  in  such  a  replication,  that  the  writ  was  set  aside  for  breach  of  faith  or 
irregularity,  because  if  it  were  set  aside  only  forground  of  error,  no  action  would 
lie  even  against  the  party  or  bis  attorney ;  Frentice  v.  Harrison,  4  Q.  B.  652  ; 
see  as  to  the  mode  of  pleading,  Rankin  v.  De  Medina,  1  C.  B.  183 ;  Brown  t. 
Jones,  15  M.  &,  W.  191.  See,  however,  what  was  said  by  Lord  Abinger,  0.  B., 
fn  Small  v.  Atwood,  3  You.  k  Col.  129.  And  process  set  aside  for  irregularity 
will  still  protect  the  officer;  as  will  likewise  process  foanded  on  a  judgment 
which  is  void  for  want  of  jurisdiction  of  which  he  has  no  notice,  Andrews  v. 
Maris,  1  Q.  B.  1.  Yet  even  the  officer  is  not  protected  where  he  has  notice  of 
the  defect  of  jurisdiction,  Watson  v.  Bodell,  14  M.  k  W.  ,'>7. 

Upon  a  similar  principle  to  that  which  governs  the  cases  mentioned  above, 
it  is  held  that  trespass  will  not  lie  for  suing  ont  execution,  and  arresting  thereon 
«  man  discharged  by  an  insolvent  debtors'  act,  Ewart  v.  Jones,  14  M.  k  W. 
774;  Yearsley  v.  Heane,  14  M.  k  W.  322 ;  and  in  such  a  case,  there  is,  it 
seems,  no  remedy,  nnlees  the  arrest  be  made  malicionsly,  and  without  reasona- 
ble or  probable  canse.  The  same  law  seems  applicable  to  the  arrest  of  a  per- 
son who  has  some  personal  privilege ;  See  Magnay  t.  Burt,  5  Q.  B.  381 ;  whilst, 
on  the  other  hand,  for  the  continuance  of  an  imprisonment  after  it  has  ceased 
to  be  legal,  trespass  is  the  appropriate,  when  under  the  circumstances  there  is 
any  remedy,  ibid.] 
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la  Briaat  T.  Clnttoo,  6  Dowl.  66,  it  was  ti«ld  that  if  defendant  impriBonpliuii- 
tiffbf  the  process  of  a  superior  court,  and  plaintiff  bring  trespass,  he  will  make 
ont  a  priW  facie  cose  by  showing  the  imprisoninent  Id  consequence  of 
"defendant's  act ;  and  defendant,  to  discharge  himself,  must  plead 
L  ^^^"i  specially,  S.  P.  Powell  t.  Champion,  6  Ad.  k  B.  416,  per  curiam. 
[See  Handle  t.  Little,  6  Q.  B.  17  ;  and  where  it  was  the  regular  eounie  of  pn>- 
eeeding  of  an  inferior  conrt,  for  the  judge,  on  a  Terdict  being  fonnd,  to  issae 
execution,  the  fact  of  a  plBintiff  bringing  his  plaint  in  that  conrt,  and  not  conn- 
tennanding  the  execution,  was  considered  sufficient  evidence  of  anthority  for 
executing  it,  to  render  him  pnmd  facie  liable  in  trespass  for  a  \erj  regvlaTlg 
made,  so  as  to  throw  upon  him  the  onus  of  justifying  nnder  the  process  of  the 
court  if  he  could.  Coomer  t.  Latham,  16  U.  &  W.  713.]  Bat  the  necessity 
of  pleading  specially  only  exists  where  the  judgment  has  been  legally  pro- 
Oeeded  on,  so  as  to  justify  theact  done  by  the  officer;  for  where  the  attorney's 
defence  is  that  he  sned  out  a  legal  writ  on  a  legal  judgment,  and  that  the 
sheriff  of  hia  own  wrtmg,  execut«d  it  illegally,  that  is  a  defence  under  not 
guiUy.    Sowell  t.  Champion,  nbi  supra. 

When  a  count  in  IreapasM  is  improperly  snbstitated  for  one  in  eate,  or  vice 
vena,  or  when  trespass  and  case  are  miajoined,  the  mistake  may  be  taken  ad- 
vantage of  on  general  demurrer,  motion  in  arrest  of  judgment,  or  writ  of 
error.  Savignac  v.  Eoome,  6  T.  R.  125 ;  see  Oowp.  407 ;  1  B.  A  P.  476  ;  Wee- 
ton  T.  Woodcock,  7  Dowl.  853.  [Holford  v.  BaUey,  8  Q.  B.  10CM3  (now,  Sep- 
tember, 1848,  in  the  Exchequer  Chamber  on  a  writ  of  error.)  When,  howeTer, 
a  count  commences  with  the  statement  of  a  writ  in  case,  and  contains  a  com- 
plaint which  is  the  subject  matter  of  an  action  of  trespass,  it  is  good  after 
verdict,  and  perhaps  good  unless  specially  demurred  to ;  Hudson  v.  Nicholson, 
6  M.  A  W.  437 ;  see  Brown  v.  Boorman,  11  CI.  A  F.  1.] 


The  actions  of  trespass  rt  et  armU,  and  trespass  on  ike  cate,  are  as  well 
diatingnished  in  principle,  as  any  other  two  actions  in  the  law. 

Physical /wee,  however  slight,  agunst  the  person  or  possession  of  another, 
is,  in  itself,  and  esseDtially,  without  regard  to  the  motive,  nnlawiul,  and  la 
the  yiit  or  (gravamen  of  the  action  of  trespass  vi  et  armis.  "  The  criterion 
of  treapasB,  is /oree  direclly  applied:"  C.  J.  Tilohman,  in  Smith  and 
another  v.  Rutherford  and  another,  2  Sergeant  and  Ranle,  358. 

Trespass  on  the  case,  is  a  general  remedy,  to  recover  compensation  for 
damages  which  have  resulted  from  tbo /raudulent  conduct  of  another;  and 
any  conduct  is  in  law  deemed  a  fraud,  and  actionable  within  the  scope  of 
this  remedy,  which,  though  not  unlawful  in  itself,  yet  by  its  natural  and 
ordinary  consequences,  injures  any  right  of  the , plaintiff,  without  fault  in 
him,  and  is  not  done  in  the  exercise  or  lawful  pursuit  of  the  defendant's 
rights ;  for  the  law  always  presumes  that  a  man  has  intended  that  which  is 
the  natural  or  reasonable  result  of  his  condoct,  and  which  might,  and  ought 
to,  have  been  foreseen  by  him.  Through  all  the  phases  this  action  assumes, 
its  gUt  still  is/rmtd;  and  though  it  lies  to  recover  damage  ocossioned  by  a 
material  or  physical  tort,  yet  tlit  force,  or  tortious  act,  itself,  is  not  the  gist 
of  the  action,  as  it  is  in  trespass  vi  et  armis,  bnt  the  negligence,  careless- 
ness, or  other  franduleDt  conduct  of  the  defendant;  by  which  the  tort  was 
occauoned. 
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Thtifirea  is  the  ^tt  of  treapui,  and  fraud  upon  the  wbole  oaae  between 
the  partUa  at  tho  time  of  auit  brought,  the  gist  of  ease,  is  shown  by  the 
pleadings :  for,  in  the  former  action,  nnder  the  general  iseae,  the  office  of 
which  in  all  actions,  is  to  traverse  that  which  is  the  gravamen  or  substantial 
matter  in  the  declaration,  only  the  /ortx,  and  the  defendant's  property/  can 
be  denied,  bat  in  the  latter  action  under  the  same  general  issue,  evidence 
of  excuse,  justification,  or  aatis&ction  may  be  given.  Gilchrist  y.  Bale,  8 
Watte,  385,  358. 

There  is,  therefore,  an  essential  and  legal  difference  in  the  gronnd  of  the 
two  actions :  but  the  ohoioe  between  them  may  often  be  determined  by  the 
nature  and  extent  of  the  compensation  sought.  If  the  €ict  of  force,  itself, 
be  made  the  gist  of  the  action,  that  is  to  say,  if  trespass  be  brought,  of 
oouise,  no  more  can  be  reoovered  than  the  equivalent  of  the  injury  which 
the  act  in  itself,  and  at  once,  was;  or,  in  other  words,  the  damage  involved 
in  the  act  at  the  lime  of  its  taking  place,  though  perhaps  subsequently 
developed;  ^"immediate  or  obviously  probable  consequence;"  Avery  v. 
Bayet  al.,  1  Mass.  12.)  Robinson  v.  Stokely,  S  Watts,  270;  gpigel- 
moyer  v.  Walter,  3  Watts  &  Sergeant,  640 ;  Sampson  v.  Coy,  15  Massa- 
chusetts, 493.  See  I^aing  v.  Colder,  8  Barr,  479,  481 ;  and  Buidiek  v. 
Worrall,  4  Barbour's  8.  Gt.  597,  598.  But  if  oompene&tion  is  sought  for 
Kumo  damage  entirely  collateral,  the  fraudulent  conduct  of  the  defendant 
OD  the  whole  case  must  be  made  the  ground  of  the  action ;  that  is,  the 
action  must  be  ease.  Thus,  in  the  instance  put  by  Fowbll,  J.,  in  11 
Mod.  180,  if  there  be  false  imprisonment,  suit  may  be  brought  upon  the 
forcible  injury  to  the  person,  and  that  will  be  trespass,  and  damages  will 
be  recovered  to  the  extent  to  which  the  rights  of  person  have  been  damni- 
fied ;  but  if  the  detention  have  caused  a  collateral  loss,  as  by  forfeiture  of 
a  recognizance  to  appear,  there  the  fraudulent  detention  is  the  ground  of 
the  action,  and  it  must  be  case.  See  the  general  principle  discussed  in 
Gotteral  r.  Gummina  and  another,  8  Sergeant  &  Bawle,  343,  and  in  Soott 
T.  Bay,  8  Maryland,  482. 

Fmve,  in  reference  to  the  action  of  trespass,  is  very  justly  remarked  in 
Jordan  v.  Wyatt,  4  Grattan,  151, 153, "  is  not  merely  actual  force,  but  also 
force  implied  by  law ;  and  as  the  law  always  implies  force  where  the  injury 
u  immediate  to  the  person  or  property  of  another,  it  ia  obvious,  that  the 
substantial  diatinetion  is  between  direct  and  immediate  injuries  on  the  one 
hand,  and  thoee  mediate  or  consequential  on  the  other."  And  "  the  teirms 
'.immediate'  and  'consequential'  should,  as  I  conceive,"  nud  the  judge  ia 
that  cose,  "  be  understood,  not  in  reference  to  the  time  which  the  act 
ooonpies,  or  the  space  through  which  it  passes,  or  the  place  &om  which  it 
is  begun,  or  the  inten^on  with  which  it  is  done,  or  the  instroment  or  agent 
employed,  or  the  lawfulness  or  nnlawfalness  of  the  act;  but  in  reference  to 
the  progress  and  terminatbn  of  the  act,  to  its  being  done  on  the  one  hand, 
and  its  having  been  done  on  the  other.  If  Ae  injury  is  inflicted  by  the 
tct,  at  any  moment  of  its  progress,  from  the  commencement  to  the  termi- 
nation thereof,  then  the  injury  is  direct  or  immediate;  but  if  it  arises  after 
the  act  has  been  oompleted,  though  ocoadoned  by  the  act,  then  it  is  con- 
sequential or  collateral,  or  more  exactly,  a  collateral  consequence."  It 
was  accordingly  held  in  Jordan  v.  Wyatt,  that  where  the  defendant  inno- 
oently  set  fire  to  some  brushwood  on  his  own  land  for  the  purpose  of  olear- 
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iog  the  soil,  and  the  fire  escaped  from  control,  and  oonsatiied  some  wood 
of  the  plaintiff's,  trespass  was  an  appropriate  remedj,  con  currently  with  case. 

If  there  be  force,  bnt  not  neglu/mce,  that  is,  if  the  force  be  willu],  tres- 
pass is  the  only  remedj.  If  there  be  /onx,  and  also  negligmce,  that  is,  if 
the  forcible  act  proceed  from  negligeuoe,  the  force  may  be  made  the  grara- 
mea  of  the  aotiou,  and  then  it  mast  be  trespass ;  (Quille  t.  Swan,  19  John- 
sou,  3S1 ;)  or  the  negligavx  may  be  made  the  gist,  and  then  it  mnst  be 
case;  (and  this  is  the  point  decided  in  Williams  r.  Holland;)  Blinv.  Gamp- 
bell,  14  Johnson,  432;  PeroiTalT.Hioley.lS  id.  257;  M'AIlister  v.  Ham- 
mond, 6  Cowen,  342;  Daltonv.  Favour,  jr.,  3  New  Hampshire,  465;  Saflin 
V.  Wilcox,  18  Vermont,  605;  Knott  v.  Digges,  6  Harris  k  Johnson,  230; 
Johnson  v.  Gastloman  and  Ormsby,  2  Dana's  Kentncly,  377.  Where, 
therefore,  the  injury  is  immediate,  and  is  attributable  to  the  defendant's 
negligence,  trespass  and  case  are  used  as  oononrrent  remedies ;  Jordan  ▼. 
Wyatt,  4  Grattan,  151, 158 ;  Schuer  t.  Veeder,  7  Blackford,  342 ;  Brenan 
T.  Carpenter,  1  Rhode  Island,  474.  Bnt  in  some  of  the  states,  it  has  been 
decided,  that  under  ench  circnmstances,  teespass  is  only  the  proper  action. 
Taylor  \.  Rainbow,  2  Henning  k  Mnnford,  423 ;  Gates  and  others  r.  Miles, 
8  Conneoliont,  64 ;  Case  and  Davis  t.  Mark,  2  Hammond's  Ohio,  169; 
Woldron  v.  Hopper,  Coke,  339 ;  Barnes  t.  Hnrd,  11  Massodinsetts,  57. 
See,  also,  Vosburgh  v.  Moak  and  other,  1  Cnshing,  468,  456 ;  Waterman 
V.  Hall,  et  al.,  17  Vermont,  128, 130.  No  donbt,  in  prindple,  these  last 
decisions  are  right,  for  trespass  is  a  writ  at  common  law  and  of  course,  and 
case  is  extraordinary  and  judicial :  bnt  the  convenienoe  of  the  latt«r  for 
reooveriug  all  the  apeeial  and  remote  damage  recommends  it  to  practice. 

If  a  servant,  withont  the  authority  or  assent  of  his  master,  commit  ft 
tort,  the  servant's  liability  will  be  case  or  trespass,  according  to  the  cir- 
oamstanees ;  bnt  the  master's  will  always  be  case  ;  nnless  the  parncniar 
act  which  ^institutes,  or  comprises,  or  by  physical  necessity  leads  to,  the 
trespass,  is  ordered  to  be  dons  by  the  principal ;  Sharrod  t.  Rulway  Co., 
4  Exchequer,  580;  Gordon  v.  Rolt,  id.  365;  Barnes  v.  Hurd,  11  Massa- 
ehusetts,  57  ;  Oermantown  R.  B.  Co.  v.  Wilt,  4  Wharton,  143 ;  Snvan 
T.  Melogne,  7  Blackford,  144.  The  master  is  liable  in  case  for  only  those 
wrongs  of  his  servant,  which  result  from  incapacity  and  negligence  in  the 
course  of  his  employment  or  duty,  and  not  for  his  wilful  trespasses; 
because  only  those  injuries  which  are  done  in  the  oonrse  of  the  employ- 
ment, and  proceed  from  incompetency,  which  was  a  fault  existing  at  the 
time  of  his  appointment,  and  likely  to  produce  damage,  are  fairly  caused  bjr 
the  master's  employing  him  ;  Foster  and  another,  executors,  v.  The  Essex 
Bank,  IT  Massachusetts,  479  :  and  for  the  distinction  between  negligent 
and  wilful  acts,  compare  M'Caw  v.  Eimbnl,  4  M'Cord,  220,  with  Schmidt 
and  Webb  v.  Blood  and  Green,  9  Wendell,  268 ;  and  see  Hay  v.  The 
Goboes  Company,  8  Barbour's  S.  Ct.  43,  40,  and  Brasher  t.  Kennedy,  10 
B.  Monroe,  28,  30.  Bnt  if*  the  master  command  or  advise  the  trespass  of 
the  servant,  or  make  himself  in  any  way  accessory,  he  becomes  a  principal 
trespasser ;  as  in  the  case  of  a  sheriff,  who  is  liable  as  a  principal,  whenever 
the  deputy  acting  under  his  authority  is  a  trespasser ;  See  Dolph  t.  Ferris, 
7  Watts  &  Sergeant,  867. 

Actions  jMr  quod  tervitium  ammt,  for  sednction,  abdm)tion,  or  offlrpotal 
injury,  of  a  child,  are  all  founded  on  the  relation  of  master  and  servant, 
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tnd  not  that  of  puent  and  child,  but  when  tbc  aotion  ia  groanded  by  proof 
of  Bome  interest  in  tha  serrioe  of  tbe  obild,  tbe  damagea  may  he  swelled 
hj  proof  of  inoideDtol  ezpensea,  and  injury  to  feeling,  tbougb  tbew  are  not 
in  themselTea  ■nbatantive  canaea  of  action. — The  &ther  of  a  child  nnder 
tventy-one,  nay  maintain  the  action  Cbongb  the  child  doea  not  live  with 
him,  beoanse  he  has  a  legal  interest  in  tbe  aerrice  of  the  child ;  Martin  v. 
Payne,  9  Johnson,  887 ;  Hewitt  t.  Prime,  21  Wendell,  79  ;  Bartley  t. 
Eiohtmyer,  2  Barbour'B  8.  Ct.  188;  Boyd  t.  Byrd,  8  Blackford,  113  j 
Hornketh  v.  Bsrr,  8  Seigeant  &  Rawle,  36 ;  Helffenstein  t.  Thomas,  S 
Bawle,  209,  212 ;  Anderson  v.  £yan,  3  Oilman,  &8S  ;  and  a  guardian  has 
the  same  interest  and  the  same  right  of  action ;  FernHler  t.  Moyer,  8  Watts 
&  Sergeant,  416.  In  other  cases,  some  evidence  of  a  state  of  servitude 
existing  or  continuing  moat  be  given ;  bnt,  in  case  of  the  father  after  the 
obild  ia  twenty-one;  of  the  putative  father;  one  in  loeo parentU i  or  the 
mother;  slight  aota  of  serrioe,  or  probably  merely  living  with  the  plaintiff, 
would  be  competent  evidence  of  tbe  relation  :  bat  in  case  of  a  mere  atranger, 
probably  full  proof  of  a  oontraot  of  servioe  is  necessary;  Nickleson  v. 
Stryker,  10  Johnson,  115  ;  Miller  y.  Thompson,  1  Wendell,  447 ;  IngersoU 
v.  Jones,  5  Barbour's  S.  Ct.  662 ;  Yillepigue  t.  Shuler,  S  Strohhart,  462 ; 
South  V.  Denniston,  2  Watte,  474 ;  Logan  v.  Murray,  6  Sergeant  &  Bawle, 
176 ;  Moritx  v.  Oambart,  7  Watts,  802;  Wilson  v.  Sproul,  8  Penrose  h 
Watts,  49 ;  diota  in  Weokerly  v.  Lutheran  Congregation,  S  Rawle,  172, 
176.  See  Boberte  v.  Connelly,  14  AUbama,  286.  This  aotion  may  be 
either  trespass;  Hoover  v.  Heim,  7  Watts,  62;  Goddnrd  t.  Wagner,  1 
M<Cord,100;  or.oase;  Beam  v.  Rank,  3  Sergeant  &  Bawle,  216 ;  Parker 
T.  Elliott,  Gilmer,  88 ;  S.  G.  Mnoford,  51i7 ;  Haney  v.  Townsend,  1 
H'Cord,  207  ;  see  the  note  p.  186  to  M'GlnTe's  Ezecntors  v.  Miller, 
4  Hawks,  (N.  Car.)  133.  In  Ream  v.  Rank,  and  Wilt  v.  Viokers,  8 
Watts,  227,  it  is  indicated  that  if  the  minor  child  be  living  in  tbe  fatb^s 
hooae  at  tbe  Hme,  trespass  is  the  m<«e  proper ;  bnt  if  ont  of  it,  case :  and 
that  trespass  9«aree2Bitmi»/ra7i(  will  lie  in  the  former  case,  is  held  in 
Clongh  V.  Tenney,  6  Greenleaf,  446 ;  and  in  such  action,  it  is  said  in 
Schuylkill  Nav.  Go.  t.  Farr,  4  Watts  &  Sergeant,  36S,  377,  that  the 
plaintiff  may  ^ve  in  evidence  the  debauching  of  his  daughter,  nnder  aJw 
«Monnui,  but  not  loss  of  serrioe  or  any  other  matter  that  would  of  itself 
bear  an  action,  for  such  matter,  must  be  stated  specially.  See  Moron  t. 
Dawes,  4  Cowen,  412,  where  the  distinctions  are  oonsidored ;  and  case  held 
to  be  always  safe.  It  boa  also  been  held  that  for  forcible  abduction  of  a 
■errant,  trespass  is  more  proper;  for  enticing  a  servant  away,  case  alone; 
Legaux  v.  Feesor,  1  Toates,  686;  Jones  k  Gully  v.  levis,  4  Littell,  26. 

For  injury  to  a  serrant,  the  old  forms  ore  trespass,  upon  the  principle, 
that  tbe  master  bas  an  interest  in  his  servant,  and  possession  of  him,  so 
that  disabling  the  servant  is  a  direct  forcible  injury  to  the  master's  interest 
and  possession ;  and  the  jper  quod  mrvUiwm  vaa  necessary  to  be  added, 
not  as  tbe  allegation  of  a  collateral  and  special  injury,  but  to  show  that 
such  was  the  relation  of  the  parties,  and  so  great  tbe  injury,  that  the 
battery  was  a  direct  injury  to  Uie  master's  interest  and  possesuon  :  bnt  in 
modern  times  the  per  quod  has  generally  been  considered  as  the  allegation 
of  a  special  and  consequential  damage;  in  which  view  case  is  more 
appropriate.  H.  B>  W> 
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This  caiue  was  twioe  argued ;  it  o&me  first  before  the  oonrt  on  Monday, 
thedth  of  Jane,  1765;  and  again  npon  Tneadaj,  the  16th  instant.  Itwu 
an  action  of  trover,  broaght  by  the  uai^eeH  of  William  Johns,  a  bankrupt, 
•gainst  the  sheriffs  of  London,  who  had  taken  and  sold  the  goods  of  Johns, 
in  ezecntioD  nnder  a  fieri  faeiat,  which  had  issned  against  Johns,  at  the 
suit  of  one  William  Godfrey. 

On  the  trial  a  spedal  case  was  settled : 

Whioh  case  states,  that  Johns  was  regolarly  declared  a  bankrupt  on  the 
8th  of  December,  1763.  And  as  to  the  rest,  the  following  times  and  facta 
were  stated ;  via.,  that  on  the  6th  of  December,  1763,  one  Godfrey  obtained 
jadgment  in  the  Common  Fleas  agiunst  the  si^  Johns ;  and  on  the  same 
day  (5th  December,  1753,)  ezcontion  upon  the  said  judgment  was  taken  oat 
against  him  by  Godfrey,  and  the  goods  seized  by  the  sheriffs,  under  it ;  that 
Johns  committed  the  act  of  bankruptcy  on  the  4th  of  December,  17&S,  and 
on  the  8th  of  the  same  December,  a  commission  of  bankmptcy  was  taken 
ont  against  him ;  and,  on  the  very  same  day,  the  commissioners  of  bank- 
ruptcy ezecnted  an  assignment;  and  afterwuds,  vis.,  on  the  28th  of  De- 
cember, a  bill  of  sale  of  the  goods  was  made  by  the  sheriffs.  The  plM&tifb 
r*2Sn  "'^  '^°  assignees  under  the  oommission  :  the  defendants  'are  the 
>-        J  sheriffs  of  London,  who  seised  the  goods  nnder  the  execution. 

The  point  was,  whether  the  assignees  nnder  the  oommisBJon  of  bankruptcy 
can  maintain  an  action  of  trover  agunst  the  sheriffs,  who  executed  this  pro- 
cess under  a  regatar  judgment  and  ezecntion,  for  seising  the  goods,  under  a 
fieri  facioi,  issued  and  executed  after  the  act  of  bankruptcy  was  committed ; 
and  selling  them  after  the  assignment  was  exeented. 

The  eonnsel  who  argued  for  the  plainliSs  made  two  questionB,  vii. : 

1st.  Whose  property  the  goods  were,  when  seiied  by  the  sheriffis,  by 
Tirtue  of  this_^ert  /adtu ; 

Sndly.  Whose  property  they  were,  when  sold  by  the  sherift. 

Ist.  Question.  After  the  actofbankmptaytheyceBsedto  be  tbeproperty 
of  the  bankrupt  himself,  they  said  ,-  wheresoever  else  the  property  might 
be,  between  the  act  of  bankmptcy  and  the  assignment. 

This  relation  to  the  act  of  bankruptcy  is  like  that  of  administrations 
to  the  time  of  the  death;  and  they  (uted  Eiggil  v.  Player,  1  Salk.  Ill,  as 
8.  P.  with  the  present  case,  exactly. 

The  utmost  that  the  bankrupt  himself  oould  be  pretended  to  have  was  a 
special  property,  defeasible  by  the  assignment.  It  is  like  the  case  of  a  dis- 
tress for  rent;  where  the  seizor  may  sell  the  distress,  after  five  days ;  but 
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if  the  mone^  be  paid  vithiu  the  five  dajs,  he  cuinot  sell :  so  that,  in  th« 
interim,  the  right  is  defeasible. 

Here,  the  plaintiffs  have  declared  as  assignees  nnder  the  oommiseion  of 
banhrnptcy:  therefore,  their  interest  vests  as  from  the  time  of  the  act  of 
banVraptcj. 

If  the  b&nhrapt  himself  hod  delivered  the  goods  to  a  stranger,  it  had  been 
the  same  thing :  the  stranger  would  be  answerable  to  the  assignees. 

Sheriffs  execute- process  at  their  peril:  thej  are  answerable  dviliUr  for 
what  the;  do  npon  it.     11  H.  4,  90,  14  H.  4,  25. 

A  man  maj,  without  his  own  fanlt^  be  posseted  of  a  horse  which  has 
been  stolen :  but  nevertheless  he  is  answerable,  citnliUr,  to  the  tme  owner 
for  it. 

The  sheriff  had  no  authority  to  take  an;  goods  in  execution  but 
*the  goods  of  the  defendant :  if  he  does  take  an;  other  goods,  he  r*aan^ 
is  a  trespasser.  '-        ^ 

In  writs  of  ezecntdon,  it  is  at  their  peril  if  they  take  another  man's 
goods.  In  Garthew,  S81,  Hallet  v.  Byrt,  it  is  so  laid  down  by  Chief  Justice 
Holt,  ezpressly. 

Now  these  were  goods  of  the  as^gnees.  And  they  may  muntain  an 
ncdon,  either  against  the  pluntiff  in  the  cause,  or  the  aberiff,  or  the  vendee 
of  the  goods :  and  the  sheriff  is  the  properest  person  against  whom  to  bring 
the  aoti<». 

The  gist  of  an  acdon  of  trover  is  the  eonveraon :  the  finding  is  not 
the  material  part. 

And  the;  dted  several  nisi  prins  cases,  of  actions  brought  b;  asngnees 
of  baokrupte ;  vii. : 

M.  11  Q-.  1,  trover  by  Ysjiderhagen  et  al.,  asaigneea  of  Dioiel,  a  bank- 
rapt,  V.  Rewise,  a  seijeont-at-maoe  of  the  city  of  London  ;  S.  P.  with  the 
present.     Lord  Chief  Jastice  held  the  action  maiatunable. 

The  8.  P.  was  also  before  Chief  Justice  Lee,  in  a  case  of  Bloxholm, 
assignee  of  Mills,abankrapt,  v.  Oldhamet  al.,at  the  sittings  after  Trinity, 
1770,  at  Guildhall :  in  trover  agunst  a  sheriff,  and  tlie  former  plaintiff, 
and  the  vendee  (all  of  them  together.)  It  was  objected  "  that  the  sheriff 
ought  to  be  acquitted :"  but  overruled ;  and  verdict  against  all  three. 

The  seisore  there  was  before  the  commission,  but  after  the  act  of  bank- 
ruptcy. 

The  aeoond  question  is,  <■  Whose  the  goods  were  at  the  time  of  the  sale." 
The  writ  only  oommanda  the  sheriff  "  to  sell  the  defendant's  goods :"  and 
if  he  sells  the  goods  of  another  person  it  is  a  conversion. 

It  is  beyond  doubt  that  the  assignment  has  relation  to  the  act  of  bank- 
mptey ;  and  the  assigneea  stand  in  the  bankrupt's  place  from  that  time.  I 
Tentr.  193,  Monk  v.  Morris  and  Chiyton,  proves  this,  and  2  Co.  25. 

Here  then  the  assignees  had  all  the  propert;  that  the  bankrupt  had,  at 
the  time  of  his  act  of  bankruptcy.  Consequently  the  absolute  dominion 
was  in  them ;  and  the  sheriff  could  not,  after  such  assignment,  sell  them  as 
the  defendant's.  Indeed,  sheriffs  seldom  do,  in  fact,  sell  the  goods  without 
indemnity.  Bnt  the  sheriff  has  here  committed  an  error,  in  selliog  them 
at  all :  for  tbey  were  not  the  defendant's.  He  might,  it  is  tme,  have  Bum- 
moued  a  *jnry  to  inquire  "  whose  goods  the;  were."  But  still,  pkoosi 
even  their  verdict  cannot  affect  the  right  of  the  tme  owner  of  the  '-  ^ 
goods. 
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The  point  alioat  relation  bftokwards  does  not  at  all  effect  the  question  as 
to  the  sale.     For  the  Bamgnment  waa  prior  to  the  Bale,  though  not  to  the 

And  the;  affirmed  that  the  Bheriff  not  oalj  might,  but  even  oaght,  in  this 
case,  to  have  returned  "  nulla  bona  ;"  that  would  h&ve  been  the  proper  and 
the  true  return.  And  if  it  had  been  disputed,  he  then  miftfit  hare  brought 
the  money  into  court.  There  is  a  case,  of  Bex  v.  Brein,  bailiff,  of  the 
Savoj,  1  Keb.  901,  where  the  goods  were  claimed  under  a  bill  of  sale  ;  the 
sheriff  Tetumed  "  tmlla  bona :"  and  the  money  was  ordered  to  be  brought 
into  court  bj  the  aberiff;  and  the  return  to  be  made  agreeable  to  the  event, 
of  a  trial  of  the  validity  of  the  pretended  bill  of  sale,  after  such  validity 
ahould  be  tried  in  an  action. 

In  the  present  caae,  the  defendants  knew  of  the  assignment  before  they 
sold  the  goods,  whatever  tbej  might  do  when  they  seised  them.  And  they 
could  not  poaubly  be  obliged  to  sell  diem :  it  is  contrary  to  an  expresa 
act  of  pariiament,  which  vests  the  property  in  the  assignees.  So  that  here 
the  sheriff  has  sold  the  goods,  not  of  the  banktvpt,  but  of  the  assignees. 

And  supposing  that  the  plaintiffs  may  bring  an  action  against  the  plain- 
tiff in  the  original  action,  or  against  the  vendee  of  the  goods;  yet  they 
■eem,  both  of  them,  to  have  better  excuses  than  the  sheriff  has;  and  are 
more  innocent  Therefore,  why  should  the  aaaignees  be  turned  round  to 
them,  when  they  can  undoubtedly  miuntain  either  trespass  or  trover  against 
the  sheriffs,  who  have  sold  the  goods,  which  is  a  oonvernon,  and  will  sup- 
|>ort  an  action  of  trover.  That  the  plaintiffs  have  this  election,  to  bring 
either  treaposs  or  trover,  appears  from  Cro.  Elii.  824,  Bishop  v.  Lady  Mon- 
tague, and  Cro.  Jao.  50,  S.  C. 

Therefore  they  ooncluded  that  the  action  was  well  brought. 

The  counsel  who  argued  for  the  defendants,  the  sheriffs,  agreed  that  the 
matter  would  turn  upon  the  solution  of  the  two  questions  made  by  the 
other  nde. 

As  to  the  first  qnestion,  they  said  it  would  be  very  hard  if  this  action 
r*2241  ^^''"''^ ''°  against  the  sherifEs,  and  they  be  put  *to  contravert  the 
I-  -^  act  of  bankruptcy,  which  is  a  matter  not  at  all  within  their  know- 
lodge. 

They  argued  that  the  sheriffs  shall  not  be  considered  as  wrong-doera; 
and,  to  prove  it,  cited  1  Lev.  95,  Turner  v.  Felgate;  Baym.  73,  S.  C,  2 
Siderf.  126,  S.  C,  and  1  Keble,  822,  S.  C. ;  1  Lev.  173,  Bailey  v.  Bun- 
ning;  1  Siderf.  271,  S.  C,  and  2  Keble,  82,  83,  8.  C. 

The  only  acts  of  the  sheriffs  that  can  be  considered  as  a  conversion  are 
the  acta  of  seiaure  and  sole. 

Now  they  were  compellable  by  the  writ  at  Jteri  facia*  to  seiae  the  goods 
and  levy  the  debt. 

For  rill  the  commission  and  assignment  the  property  was  in  the  bank- 
rapt:  and  it  did  not  appear  that  a  commisdon  ever  would  be  taken  out. 

1  Salk.  108,  Cary  v.  Crisp,  is  express  in  point,  "  that  the  property  is  in 
the  bankrupt  till  assignment."  It  was  there  resolved  that  the  property  of 
the  goods  is  not  transferred  ont  of  the  bankrupt  till  assignment.  2  8tr.  981, 
Brassy  et  al.  v.  Dawson  et  ol.  accord. 

1  Lev- 173,  Baily  v.  Bnnniog.  Judgment  was  for  the  offioer;  he  being 
obliged  to  oxeonte  the  writ,  and  could  not  know  of  the  act  of  bankruptcy. 
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or  that  way  commisuon  vonld  ever  be  sued  :  and  the  sheriff  was  holden  not 
to  be  liable,  although  he  had  notioe  of  the  asBignment. 

1  Siderf.  272,  S.  C.     The  takiog  was  holden  lawful. 

Gomberb.  123,  Lecbmeie  t.  Tborowgood.  The  officer  shall  not  be  made 
a  trespasier,  by  relation.     8  Mod.  286,  S.  C,  1  Shower,  12,  S.  C. 

The  commission  of  bankniptcj  mokea  no  alteration  till  aseignroent :  and 
after  assignment  there  shall  be  a  relation,  so  far  as  to  avoid  aU  mesne  acts 
of  the  bankrupt,  and  even  to  overreach  hie  judgment-creditor.  Thug  &r 
thej  admitted. 

But  tbpy  insisted  that  the  action  ought  not  to  have  been  brought  againat 
tbe  sheriff. 

The  sheriff  ia  to  seize,  sell,  and  return  his  writ.  In  proof  of  this  they 
oited  2  Ld.  Raym.  1072, 1074.  Clerk  v.  Withers,  1  8alk.  822, 828,  8.  G. 
(8d  point),  6  Mod.  298,  299,  S.  C,  1  Siderf.  29.  Harrison  v.  Bowden, 
Cro.  Eliz.  235.  Monntney  v.  AndrewB,  1  Ro.  Abr.  Execution,  898.  Letter 
B.  pi.  2.  Dyer,  98,  b.,  and  99,  a.,  s.  57,  and  the  two  cases  tEere  cited 
in  the  margin :  and  Cro.  Elis.  697.  'Charter  v.  Peeter,  From  r^aoK^ 
all  which  cases,  it  appears  that  the  sheriff  is  not  liable  tc  be  l-  ^ 
molested. 

1  Salk.  821,  Kingsdale  t.  Mann,  proves  that  the  setstnre  is  the  essential 
part  of  the  execution  :  and  an  execution  is  an  entire  thing ;  and  cannot  be 
stopped,  after  it  is  once  begun.     2  Show.  79,  Cockram,  v.  Welbye. 

And  after  the  sheriff  had  seized  these  goods,  the  original  plaintiff  (Wil- 
liam Godfrey)  could  oblige  the  sheriff  to  return  his  writ ;  and  yet  upon  th« 
principles  advanced,  the  sheriff  must  be  put  under  the  greatest  hardships. 
And  he  had  no  method  to  make  the  assignees  of  the  bankmptoy  to  give 
him  any  assistance  towards  proving  the  act  of  bankrupcy. 

Indeed  the  execution  is  good,  though  the  writ  be  never  returned.  9 
Bep  90,  a.,  Hoe's  case  (1st  resolution). 

The  only  return  the  sheriff  could  make,  ibnst  be,  "that  be  bad  levied 
the  money"  (which  could  only  he  by  sale.)  Therefore  he  was  obliged  to 
sell.     Consequently  the  law  will  not  make  him  a  wrong-doer  by  selling. 

The  following  cases,  they  said,  were  in  point  for  them,  vii.,  1  Lev.  17S, 
Bailey  v.  Banning;  2  Keble,  82,  38,  8.  0. ;  1  Siderf.  271,  8.  C.  8  Lev. 
191,  Philips  V.  Thompson;  1  Show.  12,  Lechmere  et  al.  v.  Tborowgood  et 
al. ;  Comb.  123,  S.  0. ;  3  Mod.  286,  S.  C.  and  Cole  v.  Davies  et  al.,  1  Ld. 
Baym.  724,  per  Holt,  in  point,  as  againat  the  sheriff  most  expressly. 

And  the  present  plaintiff  may  have  an  adequate  and  complete  remedy 
against  the  plaintiff  in  the  original  action. — As  to  the  cases  cited,  the  gen- 
tleman who  have  argned  on  the  other  side,  put  it  upon  the  question,  "who 
had  the  property  of  the  goods?" 

Now  the  property  was  in  the  bankrupt  at  the  time  of  the  execntion ;  it 
was  not  in  abeyance ;  as  it  is  in  the  case  of  an  administration.  (Which  is 
an  answer  in  Kiggil  v.  Flayer.) 

The  sheriff  is  not  in  the  case  of  a  stranger ;  for  be  was  obliged  to  execute 
and  return  the  writ. 

Indeed  the  sheriff  is  to  execute  the  writ  at  his  peril :  and  Cartbew,  881, 
IB  so;  the  reason  is,  because  the  sheriff  may  empannel  a  jury,  to  inqnira 
"  whoso  the  goods  are."    But  here  there  were  no  means  for  tiie  sheriff  to 
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I_.ai  indemnify  himself:  the  goods  were  undoubtedly  then  the  goodi  rf 
L  J  ^WiUiam  Joima,  even  thongh  he  had  then  oommitted  &□  act  at 
bankmptoj. 

The  aesigoeeH  haye  not  a  right  to  reooYei  the  spedfic  goodB,  bat  onlj 
damages. 

Trespaas  will  lie  against  the  plaintiff  in  the  original  ution,  even  before 
he  reDeivefi  the  money :  though  trever  indeed  would  not  till  after. 

It  is  not  certain  that  on  action  will  lie  against  the  vendee  of  the  sheriff. 

As  to  Yanderhagen's  case,  it  is  not  enfficiently  clear  how  it  was,  or  why 
it  was  determined. 

But  as  to  the  case  of  Bloxham  t.  Oldham,  Mr.  Henley  did  not  -^nsist 
on  the  objection,  "that  the  action  would  not  lie  against  the  sheriff;" 
because  it  would  not  help  his  client;  for  in  that  ease  the  sheriff  and  the 
pliunUff  in  the  original  action  were  both  of  them  defendants.  And  the 
case  of  1  Leo.  178,  was  not  indeed  by  Lord  0.  J.  I<ee,  though  opposite  to 
that  ease;  but  it  was  not  overruled  by  him.  And  the  goods  were  cer- 
tainly the  goods  of  the  bankrupt  till  assignment. 

^N.  B.  Mr.  Hume,  who  was  ooonsel  for  the  defendant  in  that  eaae  of 
Bloxham  v.  Oldham,  agreed,  that  the  objection  against  the  sheriffs' 
being  a  defendant,  was  not  insisted  upon ;  because  the  plaintiff  in 
the  ori^nal  action  (who  was  also  a  co-defendant  with  the  sheriff 
there)  had  indemnified  the  sheriff:  so  that  it  was  really  a  point 
quite  immaterial  to  the  pluntiff  (who  was  at  all  events  liable  to  die 
action.) 

They  added  that  this  was  a  point  of  great  consequence  to  all  sheriffs  and 
officers :  on  the  other  hand,  creditors  cannot  be  injured,  though  sheriffs 
should  be  excQsahle,  and  the  original  plaintiff  only,  ^ouM  be  liable  to  the 
action. 

As  to  what  has  been  said  of  security  taken  by  the  sheriff — the  court 
can  take  no  notice  of  a  sheritTs  taking  security ;  nor  can  they  suppose 
him  conusant  of  a  private  unknown  act  of  bankruptcy :  and  it  wonld  be 
very  hard  if  an  innocent  officer  should  be  hurt  by  retrospection  and  rela- 
tion. 

They  agreed  that  this  ezecntion  may  be  avoided  as  against  the  original 
pliuntiff:  2  Strange,  981,  Brassy  et  al.  v.  Dawson  et  al.,  is  a  proof  diat 
r*22TI  '*'  ™^^'  ^^^  ^^^  denied  *it,  as  to  rendering  the  officer  liable 
I-  -I  to  an  action,  for  be  is  exeusable,  as  it  appears  from  the  cases  before 
eited. 

As  to  the  second  question — the  foundation  of  this  action  of  trover,  is 
property  in  the  plaintiff  at  the  time  of  the  seizure,  and  a  tortious  and  illegal 
act  of  conversion;  for  without  both  these  circumstances,  this  action  will 
not  lie. 

Now  the  property  is  in  the  bankrupt  till  assignment :  and  the  subse- 
quent sale  cannot  make  the  sheriff  a  wrong-doer  by  a  fictitious  relation. 
Raym.  161,  Bilton  v.  Johnson  et  al.  "The  leladon  of  a  teste  shall  not 
justify  a  tort." 

It  ia  said  that  "  this  relation  is  ^ven  by  act  of  parliament."  But  there 
are  no  words  in  the  act  of  parliament  that  can  make  the  sheriff  a  wrong- 
doer. 

If  the  eeiinre  was  lawful,  the  sale  was  so  too.     2  Ld.  Raym.  1074, 


COOPEE  T.  CHnXT.  567 

1076,  Cl«rk  T.  Withera.  Gro.  Jm.  fil5,  Blj  v.  Finch.  Oro.  Elii.  440, 
Bonohei  t.  WiNman,  March  18,  Farkinson  t.  Colliford  et  al.,  execators  of 
ft  sheriff;  Gio.  Car.  639.  S.  G.  1  Jonea,  430,  S.  C.  Hob.  206,  Speake 
T.  Biobudfl.  Cro.  £Iiz.  231,  Monstana;  t.  Andrews.  The  law  sooaidera 
the  whole  exeontion  as  one  entire  act:  the  intermediate  days  are  only 
alloved  for  the  sake  of  the  sheriff.  Gonseqnentl;,  ha  maj  execute  the 
whole  at  onoe  :  he  maj  seise  and  sell  direotlj.  The  exeontion  is  an  entire 
thbg,  and  oaunot  be  stopped,  Cro.  Elii.  5S7,  Charter  v.  Feeter;  6  Mod. 
293,  Clerk  t.  Withers.  Therefore  the  o£Gc8r  shall  be  protected. 
.  Sappose  an  action  should  be  brought  againii  the  sheriff  for  the  money. 
He  might  aiail  himself,  perhaps,  by  special  pleading,  provided  fae  vas  able 
to  make  ont  tho  facts  he  should  specially  plead :  bat  how  could  he  ba  able 
to  prove  the  act  of  bankruptcy,  trading,  or  aadgnment  f  to  all  which  he  ie 
an  entire  Bteanger.  Therefore,  it  would  be  hard  to  suffer  such  an  action 
to  be  maintained  against  him.  But  all  these  matters  are  in  the  privity  of 
the  original  [dain^;  against  whom,  therefore,  the  action  ought  to  ba 
brought. 

It  is  Bud,  "  the  sheriff  acts  at  his  peril." 

But  it  is  admitted  that  the  method  of  impannelling  a  jury  would  be  no 
protection  to  him. 

The  counsel  for  the  plaintifis  replied,  that  it  is  stated  "  that  the  aasiga- 
meat  by  the  commissioners  of  bankmptoy  was  previous  to  the  bill  of  Mle 
1^  the  sherift." 

The  sheriff's  being  always  a  responsible  person,  and  'therefore  r*aoo-i 
tnost  likely  to  be  made  defendant,  is  the  very  reason  why  he  ought  ^  ^ 
to  be  liable  to  the  party  who  has  received  the  injury. 

The  finding,  or  even  the  taking  possession  of  goods  found,  is  no  wrong : 
but  it  is  the  oonversioQ  that  makes  the  person  a  tort-feasor. 

They  admitted  that  the  sheriff  is  not  answerable  for  the  irregularity  of  a 
judgment  (for  he  is  bonnd  to  execnte  the  oommand  of  the  writ).  But  if 
he  take  the  goods  of  another  person,  instead  of  the  goods  of  the  defendant, 
he  is  answerable  for  that. 

It  has  been  said,  indeed,  that  <<  they  were  at  that  time  the  goods  of  the 
bankrupt  himself." 

But  be  the  taking  lawful  or  not  Uwfol,  yet  here  is  an  actual  conTOnioD, 
«n  actual  disposition  of  the  goods ;  which  makes  him  a  trespasser  ab  initio. 

It  has  likewise  been  said  that  <<  the  court  will  protect  the  sheriff."  But 
the  relation  goes  back  quite  up  to  the  act  of  bankmptoy. 

They  denied  that  the  execution  is  so  entire  that  the  sheriff  cannot  stop 
in  it  after  seisure,  and  before  sale  of  the  goods.  Suppose  the  sheriff  had 
confssaedly  eeiied  another  person's  goods,  should  he  be  obliged  to  sell 
them  f  Salton's  Office  of  Sheriff  says,  "  that  the  sheriff  may  impannel  a 
jury,  and  after  that  shall  not  be  answerable."  Now  here  he  might  either 
have  impanuelled  a  jury,  or  have  kept  the  money  in  his  hands,  or  breu^t 
it  into  court,  till  the  property  of  the  goods  had  been  determined. 

They  admitted  the  general  principle  of  the  case  cited  on  the  head  of 
txecntions,  but  denied  the  application  of  them  to  the  present  case.  They 
also  denied  the  principle,  <'  that  a  sheriff  shall  never  be  a  tort-feasor  by  re- 
lation ;"  for  he  shall  in  some  cases  be  so,  aa  where  he  takes  the  goods  with 
a  bad  originftl  intention. 
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As  to  Buly  T.  BanniDg,  tbey  endeavored  to  dietingiuBli  it.  In  order  to 
irhicb,  they  remained  that  there  ie  no  finding  of  an  actnal  oODTeraiiHi,  or 
of  what  oon]d  be  called  so  by  the  oonrt ;  it  is  only  a  demand  and  refoeal ; 
which  ia  only  evidence  to  a  jury.-j-  And  the  opinion  of  the  oonrt  there 
went  upon  the  taking,  which  they  beld  to  be  legal;  vbereaa,  hera  ia  an 
actual  conversion  stated.  An  action  would  lie,  one  would  think,  against 
the  vendee  of  the  sheriff  *in  point  of  reason,  and  the  pnctice  does 
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strongly  support  it;  for  nine  in  ten  of  those  actions  are  brongbt 


against  the  vendees  of  the  sheriS'. 

In  the  case  of  Bloxham  v.  Oldham,  there  was  a  very  material  difference, 
<' whether  the  sheriff  should  have  a  verdict  for  him,  or  a  verdict  against 
him  :"  for  in  the  one  case,  he  would  receive  coels;  in  the  otba:,  he  intut 
pay  them. 

The  plaintiffs  had  no  right  to  call  upon  die  sherilb,  till  the  retain  ot 
the  writ :  and  tiiey  might  then  have  returned  "  nvila  ixma."  Therefore 
this  is  not  such  a  bard  case  upon  the  sberife,  as  is  suggested.  And  this 
is  not  the  only  oase  where  the  sheriff  is  to  act  at  his  peril;  for  in  taking  of 
bail,  &□.,  he  must  do  so,  as  well  as  here. 

If  the  sheriff  had  returned  <■  nvUa  bona,"  the  onu*  proband*  would  have 
lua  upon  the  original  plaintiff. 

In  the  oase  of  Turner  v.  Pelgate,  the  sheriff  was  certainly  ezcnsable  by 
virtue  of  his  writ. 

Li  the  case  of  Cole  v.  Davies  et  al.,  in  1  Ld.  Baym.  724,  the  goods  wsrs 
•old  before  the  commission  and  assignment.  For  the  caseia  there  put,  of  a 
commission  and  assignment,  both  of  them  subsequent  to  the  sale  of  the 
goods.  The  words  are,  "  If  he  seizes  and  sells,  and  then  a  commission  is 
granted,  and  the  goods  assigned,  the  assignee  may  maintain  trover  against 
the  vendee :  but  no  aotion  will  lie  against  the  sheriff,  becaose  he  obeyed 
the  writ." 

But  oar  reasoning  in  the  present  case  is  founded  upon  the  sale's  being  an 
unlawful  act. 

In  the  cose  of  Brassey  et  al.  v.  Dawson  et  al.,  there  was  no  assignmatt 
previous  to  the  seiinre. 

They  did  not  deny  that  the  bankrupt  had,  in  the  present  case,  a  sort  of 
property,  a  defeasible  proper^,  in  him  at  the  time  of  taking  the  gooda. 
Bnt  in  the  oase  of  Clerk  t.  Withers,  (reported  in  6  Mod.  290,  and  in  1 
Salk.  823,  and  in  2  Ld.  Raym.  1072,)  tiie  defendant  in  the  aotion  had  th« 
whole  indefeasible  property  in  him ;  and  the  sheriff  ought  to  have  gone  on : 
bnt  that  case  is  not  applicable  to  the  present  case,  where  the  property  wu 
only  defeasible. 

As  to  the  eases  cited  from  Hob.  206,  and  March,  18,  they  agreed  to 
them. 

The  time  allowed  to  the  sheriff  makes  no  difierenoe,  they  sudj  beoaun 
he  has  done  wrong. 

And  however  entire  a  thing  an  execution,  in  general,  may  be,  yet  heia 
it  was  irregularly  executed. 
-MDA-i       *The  truth  of  the  return  of  "  nulla  bona,"  in  this  case,  dqtendi 


'  upon  the  present  question. 

t  See  notes  to  Wilbtaham  v.  Snow,  2  Wns.  Sauid.  47,  e. 
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It  Ii  veej  frequent  for  eherifla  to  b«  eatangted  in  difficoUies  about  their 
retarna,     Here,  be  might  bave  taken  a  writ  de  prcprietate  proband &, 

Bailej  t.  Banaing  turned  upon  the  taking. 

Techmere  et  al.  v.  Thorowgood,  only  proves  "  that  the  goods  were  in  aa- 
lodia  legis."  And  so  they  were  :  but  to  the  purposes  of  the  law;  which, 
in  the  present  case,  is  for  the  benefit  of  the  creditors  of  the  bankrupt. 

CdR.  adv.    VUI.T. 

And  now  (Tuesday,  28rd  Nov.,  1756,)  Lord  Mantfidd  delivered  the 
opinion  of  the  court;  and  said  they  were  all  agreed,  as  well  as  his  two 
Imthren  then  present  in  court,  u  Us  brother  Wilmot,  (who  was  at  present 
engaged  in  another  place,)  in  their  opinion. 

There  are  fow  &atB  esseotia]  to  this  case ;  and  it  Ilea  in  a  narrow 
flompaas. 

He  then  stated  the  caae,  (which  see  p.  222,  aate :)  and  wta  very  par- 
ticular in  specifying  the  dates  of  the  seveml  treneactions. 

The  general  queatioa  is,  "whether  or  no  the  action  is  maintainable  by 
the  assignees,  against  the  defendanlB,  the  sheriffB,  who  have  taken  and  sold 
the  goods." 

It  is  an  action  of  trover. 

The  bare  defining  the  nature,  of  this  kind  of  sctiori,  and  the  grounds  upon 
which  a  plaintiff  is  entitled  to  recover  in  it,  will  go  a  great  way  towards 
tiie  understanding,  and  consequently  towards  the  solution,  of  the  question 
in  this  particular  case. 

In  form  it  is  a  fiction  :  in  substance,  a  remedy  to  recover  the  value  of 
personal  chattels  wrongfully  converted  by  another  to  his  own  use. 

The  form  supposes  the  defendant  may  have  come  lawfully  by  the  posses* 
flion  of  the  goods. 

This  action  lies,  and  has  been  brought  in  many  cases  wherOj  in  tmtii, 
die  defendant  has  got  the  possession  Uwfolly. 

Where  the  defendant  takes  them  wrongfully,  and  by  trespass,  the  plain- 
tiflF,  if  he  thinks  fit  to  bring  this  action,  waives  the  bespass,  and  admits  the 
pOBsession  to  have  been  lawfully  gotten. -j* 

Hence,  if  the  defendant  delivers  the  thing  npon  demand,  *no  no^tll 
damages  can  be  recovered  in  this  action,  for  having  taken  it.  ^        ^ 

This  is  an  action  of  tort;  and  the  whole  tort  consists  in  the  wrongful 


Two  things  are  necessary  to  be  proved,  to  entitle  the  plaintiff  to  recover 
in  this  kind  of  action  :  1st,  property  in  the  plaintiff;  and  2dly,  a  wrongful 
conversion  by  the  defendant. 

Aa  to  tiie  first,  it  is  admitted  in  the  present  case  that  the  property  was 
in  the  plaintiffii,  as  on  and  from  the  4th  of  December,  (which  was  before 
the  seisare,)  by  relation. 

This  relation  the  statutes  concerning  bankrupts  introduced,  to  avoid 
frauds.  They  vest  in  the  assignees  all  the  property  that  the  bankrupt  had 
at  the  time  of  what  I  may  call  the  crime  committed,  (for  the  old  statutes 
mnsider  him  as  a  criminal :)  they  make  the  sale  by  the  commissioners  good 
against  all  persons  who  claim  by,  from,  or  under  the  bankrupt,  after  the 

t  &•*  ^^  '<>^  ^  Scott  T.  Shepherd,  ante  218. 
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«ct  of  buihniptey ;  and  against  all  execndona  Dot  serred  and  flxeootod 
before  the  act  of  baakniptcy.f 

DispositioDB  by  proccsB  of  law  are  put  upon  the  Bame  foot  vitb  dispon- 
tions  hj  the  party :  to  be  valid,  thej  must  be  completed  before  the  act  of 
bankruptoy. 

Till  the  making  of  19  Geo.  2,  c.  S2,  if  the  banknipt  had  hon&  Jida 
bought  goods,  or  negotiated  abill  of  exchange,  and  thereupon,  or  otherwise, 
in  the  coarse  of  trade  pud  money  to  a  fair  creditor,  after  he  himself  had 
committed  a  secret  act  of  bankruptcy  :  such  hon&Jif^  creditor  was  liable  to 
refund  the  money  to  the  assignoes,  after  a  commission  and  assignment ;  and 
the  payment,  though  really  and  bon&Jide  made  to  the  creditor,  was  avoided 
and  defeated  by  the  searet  act  of  bankruptcy.^ 

This  is  remedied  by  that  act,  in  case  no  notice  was  had  by  the  creditor, 
(prior  to  his  receiving  the  debt,]  "  that  his  debtor  was  become  a  bankrupt, 
or  was  in  insolvent  ciroum stances." 

Therefore,  as  to  the  first  point,  it  U  most  clear,  that  the  property  was  in 
the  pluntlfis,  as  on  and  from  the  4th  of  Deoembw,  when  die  act  of  bank- 
ruptcy was  ooromttted. 

2ndly.  The  only  question  then  is,  "  Whether  the  defendants  are  guilty 
of  a  wrongful  conversion." 

That  the  convorsion  itself  was  wrongful,  is  manifest. 
P^„~.  The  eheriffs  bad  no  authority  to  sell  the  goods  of  the  *plaintifis; 
1-  -I  bnt  of  William  Johns  only :  they  ought  to  have  delivered  theae 
goods  to  the  plaintiffs,  the  asdgnees.  Upon  the  foundation  of  the  legal 
right,  the  chancellor,  even  in  a  Bumnury  way,  vould  have  ordered  them  to 
be  delivered  to  the  assignees.  ^ 

It  is  admitted,  on  the  part  of  the  defendants,  that  the  innocent  vendee 
of  the  goods  so  seized  can  have  no  title  under  the  sale,  but  Is  liable  to  an 
action;  and  that  Qodirey  the  plaintiff,  would  have  no  title  to  the  money 
arising  from  such  sale,  bnt  if  he  received  it  would  be  liable  to  an  action  to 
refund. 

If  the  thing  bo  clearly  wrong,  the  only  qnesljon  that  remains  is| 
"whether  the  defendants  are  excusable,  though  the  act  of  conversion  be 
wrongful." 

Though  the  statutes  concerning  Bankrupts  rescind  all  contracts  and  exe- 
cutions not  completed  before  the  act  of  bankruptcy,  and  vest  the  property 
of  the  bankrupt  in  the  assignees,  by  relation,  in  order  to  an  eqn:Ll  diviuon 
of  his  estate  among  his  creditors,  yet  they  did  not  make  men  trespassers  or 
criminal  by  relation,  who  have  innocently  received  goods  from  him,  or  exe- 
cuted legal  process,  not  knowing  of  an  act  of  bankruptcy :  that  was  not 
necessary,  and  would  have  been  unjust. 

The  injury  complained  of  by  this  action,  for  which  damages  are  to  be 
recovered,  is  not  the  sciiure,  bat  the  wrongfnl  conversion. 

The  assignment  was  made  upon  the  8th  of  December;  the  sale,  not  till 

f  Bnt  iM  now  6  Q  4,  a.  16,  mo.  81  and  see.  S6 ;  sse  also  see.  108,  and  st  1  W. 
4,  0.  7.  sea.  7;  Cnmmlng  t.  Welsford,  6  Btng.  602;  Godson  v.  Banetnar;,  4  B  ft 
Ad.  266;  CroBfieid  t  Btanle;,  4  B.  £  Ad,  B7,  and  the  l>te  act  of  2  Vict.  cap.  29. 

X  See  now  6  Q.  4,  o.  16,  aeo.  82 ;  CraveD  v.  Edmondson,  6  Bineh.  788  ;  CiTty  t. 
Breton,  6  BinRh.  SIT  ;  Cannan  t.  Denew,  10  Bing.  202  ;  HiU  t.  Parrell,  9  B.  &  C 
46,  and  BL  2  Tiot.  «.  29. 
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ths  SSth  of  December;  the  retorn,  not  (ill  the  oetare  of  St.  Hiki^,  which 
is  the  20th  of  Juinsrj. 

The  sheriff  acta  at  his  peril ;  and  is  answerable  for  my  mistake :  infiuite 
iDCODreoieDceg  woald  arise,  if  it  wore  not  bo. 

At  the  time  of  the  sale  and  rctora,  it  was  more  notorious  "that  these 
goods  belonged  to  the  plaintiffs,  that  it  could  prohabl;  have  been  in  the 
case  of  any  third  person;  becsnse  commission  of  bankruptcy,  and  the  pro> 
oeedings  under  them,  are  public  in  the  neighbcnrhood,  and  indeed  all  ortx 
the  kingdom. 

This  conversion  is  twenty  days  after  the  asugnment. 

The  defendants  hare  here  made  a  direct  false  return :  they  have  returned 
"that  they  took  the  defendant's  goods,  &o.,"  whereas,  they  were,  at  the 
time  of  the  return,  notoriously  *the  goods  of  the  assignees,  when  rttooo-i 
they  were  taken.  They  certainly  might,  and  ought  to  have  returned,  '-  -J 
"nulla  bona  ;"  which  was  the  truth  :  for  the  goods  taken  were,  beyond  all 
manner  of  doubt,  the  goods  of  the  assignees,  at  the  time  when  the  sheriffs 
took  them;  and  the  bankrupt  could  have  no  goods,  after  the  4th  of  Decem- 
ber, when  he  had  committed  an  act  of  bankruptcy.  They  would  have  been 
justiGed  by  the  truth  of  the  iaet,  if  they  had  made  this  return :  for  the 
bankrupt  neither  had  nor  oould  have  any  goods  of  his  own,  at  that  time. 
It  is  arguing  in  a  circle,  to  say,  "  that  they  oould  not  return  tnUla  bona, 
because  they  were  obliged  to  sell;  and  they  were  obliged  to  sell,  because 
they  could  not  return  nuBa  bema." 

The  seiinre  is,  here,  out  of  the  case;  for  the  point  of  this  aodon  turns 
upon  the  injurious  conversion. 

Therefore,  we  are  all  of  opinion  that  the  plaintiff  ia  entitled  to  recover  in 
this  action. 

But  objections  have  been  made,  by  the  gentleman  who  have  argued  this 
case  on  behalf  of  the  defendants. 

It  has  been  said  "  that  the  execution  is  entire ;  for  the  debt  is  discharged 
by  a  seizure  in  fi.  fa.  That  being  entire,  if  once  lawfully  begun,  it  must  be 
completed;  for  goods  taken  by  a  fi.  &.  shall  be  sold  by  the  representatiTe 
of  the  sheriff." 

"That  they  shall  be  sold,  though  the  plaintiff  dies;  and  the  money 
ariring  from  the  sale  shall  not  be  recovered  back  by  the  defendant:"  which 
is  the  case  of  Clerk  t.  Withers,  1  Salk.  S23,  2  Lord  Baym.  1072,  8.  C, 
and  6  Mod.  290,  8.  0. 

<■  That  a  writ  of  error  is  no  supersedeas." 

"  Tbat  the  sale  by  the  sheriff  iliall  not  be  avoided  against  the  vendee,  by 
a  Bubsequent  writ  of  error  and  reversal;"  which  is  the  third  point  in  Mat- 
thew Manning's  case,  in  8  Co.  02. 

Answer.  All  this  is  true,  and  upon  the  plainest  reason,  as  between  the 
plaintiff  and  defendant,  parties  to  the  judgment,  in  conseqnenoe  of  which 
the  execution  issues ;  but  no  way  applicable  to  the  case  of  a  third  person. 

None  of  these  cases  authorize  the  sheriff  to  sell  the  goods  of  a  third 
person :  and  it  is  admitted  that  the  vendee  is  not  protected  here;  becanse, 
at  the  rime  of  the  sale,  the  sheriff  had  no  authority  to  sell. 

[*He  then  went  minutely  through  the  cases;  shewing  the  r*2S4't 
grounds  upon  which  the  determinations  proceeded,  as  against  the  I-        ^ 
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parties  to  the  judgment^  vho  ate  bonad  b;  it  and  eTeiy  thing  done  in  eon- 
sequence  of  it  ] 

But  the  argament,  from  tbesa  principles  to  the  present  ease,  is  this : 
« Here  the  taking  was  lawful ;  and,  therefore,  the  sheriff  was  bound  to 
oomplete  the  exsoution  by  a  sale."  Answer.  The  premises  are  not  tme; 
ud,  if  they  were,  the  eonclasion  would  not  follow. 

The  taking  was  not  lawful ;  beoanse  ttiey  were  ttien  the  goods  of  a  third 

But  if  the  takiDg  were  lawful,  the  sheriff  onght  not  to  go  on  to  a  sale, 
after  a  full  disoovery  that  the  goods  then  belonged  to  a  thiri  person. 

To  prove  the  taking  lawful,  and  that,  therefore,  the  Bheri&  shall  not  be 
liable  to  an  action,  were  cited  the  cases  of  Baily  t.  Bunning,  reported  in  1 
Leon.  173, 174  ;  1  Siderf.  272,  and  2  Keble,  32,  83 ;  Lacbmere  t.  Thorov- 
good,  in  Comb.  123 >  1  Shower,  12,(uid,3Mod,2S6;  and  Cole t.  Davies 8 
et  al.,  1  Lord  Baym.  724. 

The  falacy  of  the  argtiment,  from  the  authority  of  these  cases,  tnniB 
upon  u^Dg  the  word  "lawfiil,"  equivooally  in  two  senses. 

To  support  the  aot,  it  is  not  lawfal;  but  to  excuse  the  mistake  of  the 
sheriff,  through  unavaidable  ignorance,  it  is  lavfal.  Or,  in  other  words, 
the  relation  introduced  by  the  statutes  binds  the  properly :  but  men,  who 
aot  innooentlj  at  the  time,  are  not  made  criminals  by  relation ;  and,  there- 
fore, t^ey  are  excusable  from  being  punishable  by  action  or  indictment,  as 
trespaasers.  What  they  did  was  innocent,  and,  iu  that  sense,  lawful :  but, 
as  a  gronnd  to  support  a  wrongful  oonversioQ,  by  sale  after  a  commission 
publicly  taken  on^  and  an  actual  assignment  made,  it  was  not  lawful. 

In  the  ease  of  Baily  t.  Bnnning,  the  goods  were  clearly  bound  by  the 
teste.  It  is  best  reported  in  LerinE.  The  question  referred  by  the  special 
Terdict  was  upon  the  taking,  vis.  "whether  the  party  was  guilty  in  the 
taking :"  and  the  court  excused  the  bailiff  for  his  inuooent  executing  his 
writ.  The  oase  of  Phillips  t.  Thompson,  in  8  Levinz,  192,  expressly  says 
„2<ic;i  "  ^^^  ^>B  resolntion  in  the  oase  of  *Baily  t.  Banning,  was  only  in 
I-        J  excuse  of  ths  bailiff  for  execnting  the  writ." 

Siderfin  does  not  seem  to  know  what  the  court  was  going  npon  :  For  the 
court  tied  it  up  to  the  taking;  whereas  he  does  not  seem  to  distinguish 
between  the  trover  and  the  trespass.    Vide  1  Sider£  272. 

The  ease  of  Leohmere  v.  Thorowgood  is  best  reported  in  1  Show.  12. 
And  this  report,  which  is  the  only  dear  state  of  it  in  any  of  the  reports, 
pnts  it  singly  upon  the  making  the  officers,  who  had  good  authority,  and 
took  the  goods  lawfully,  trespassers  by  relation. 

CuTnberbach,  in  giving  the  judgment  of  the  court,  which  is  the  only  sen- 
sible part  of  his  whole  report,  (for  it  is  plain  to  me,  that  he  did  sot  nuder- 
stand  the  former  argament  on  the  former  day,  which  Is  the  Srat  part  of  his 
report  of  the  case,)  agrees  with  Shower ;  and  says  that  "  the  oonrt  were  of 
opinion  that  a  oonstruotion  should  not  be  made,  to  make  the  officer  a  tres- 
passer by  relation  :  for  the  taking  was  lawful  at  the  time."  Bnt  he  must 
be  mistaken  in  the  firat  part  of  this  report,  for  Lord  Chief  Justice  Holt  could 
never  say,  "  tiiat  the  property  of  the  goods  is  vested  by  the  delivery  of  the 
/ieri  facial ;  and  the  extent  for  the  King  afterwards  comes  too  late."  No 
inception  of  an  ezeontion  can  bar  the  crown  ."|-  this  matter  was  lately  very 
t  CHlei  V.  Ororer,  »  Biag.  628. 
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fall;  duooBsed  in  tlie  Coort  of  Exchequer  in  the  case  of  the  King  v. 
Gotten. 

As  to  tbe  casa  of  Colfl  v.  Davies  et  al.,  reported  Id  1  Lord  Baym.  724, 
«  that  no  action  vUl  lie  against  the  eheriff,  who,  after  the  bankmptay,  Beiiei 
and  mUb  the  goods,  under  a  ^Pti  facial  to  him  directed  ■"  which  is  there 
Baid  to  be  rnled  bj  Lord  Chief  Justice  Holt  at  nisi  prios,  in  Hi).  10  W.  3. 
Theie  note*  were  taken  tn  10  W.  3,  toA«n  Lord  Raymond  wot  yowig,  at 
thort  hinli  /or  hit  own  uk  :  tmt  Ih^  are  too  incorrect  and  inaeeurale,  to  he 
relied  on  at  authoritin.  The  note  statee  fonr  general  reeolntiona  upon  wi- 
denco,  in  a  trial  at  nisi  prins .  but  does  not  state  the  case  or  qneation  to 
which  the  reBolutions  were  applied  (though,  b;  the  particularity  of  the  fourth 
resolution,  I  conjecture  that  to  have  been  most  immediate!;  adapted  to  the 
case  then  m  judgment.)  The  first  resolntion  is  an  obiter  reference  to  the 
determination  in  Bailey  v.  Bunning;  and  it  might  not  be  at  all  material  to 
attend  to  the  distinctjon  between  trover  "and  trespssa.  Besides,  the  ^nna-, 
oase  there  put  is  of  a  sale  by  the  sheriff,  before  the  commisBion ;  >■  ^ 
and  the  conversion  might  be  as  excusable  as  the  taking,  because  he  obeyed 
the  writ:  whereas  here,  the  goods  were  not  sold  till  after  both  oommisuon 
nod  assignment.  It  is  %  loose  note  of  what  was  said  olnter :  it  manifestly 
refers  to  the  oase  of  Baily  t.  Bnnaing;  bnt  is  no  authority  applicable  to 
the  present  case. 

There  are,  in  the  course  of  trade,  numberless  acts  of  bankruptcy  in  &ct 
committed,  where  no  commission  is  ever  taken  out.  Therefore,  it  would  be 
very  hard,  to  moke  the  sheriff  a  trespasser  for  taking  the  goods  of  a  person, 
who  might  ptivately  and  secretly  have  committed  ansctof  bankruptcy,  and, 
perhaps,  many  years  before  too,  and  on  which  no  commissioD  might  ever 
afterwards  issue,  and  which  the  sheriff  could  not  possibly  know.  But  none 
of  these  reasons  hold,  to  justify  the  making  a  false  return,  and  selling  the 
goods  after  s  commission  i£nd  an  assignment. 

Arguments  bare  been  urged  from  inconvenience,  if  the  sheriff  should  be 
made  liable ;  because  he  is  obliged  to  sell. 

But  the  sheriff  may  take  an  indemnity  from  the  pluntiff,  in  case  there  be 
t  doubt  concerning  the  property  of  the  goods.  Possibly,  this  court  might 
interfere,  if  the  sheriff  was  reasonably  doubtful  abont  the  property  :  at  least, 
they  would  have  given  him  time  to  make  his  return.  Or  he  might  have  put 
it  on  the  parties  concerned  in  interest,  to  litigate  their  right,  by  filmg  a  bill 
in  Chancery  against  them,  to  oblige  them  to  interplead,-)-  in  order  to  ascer- 
tain to  whom  the  property  belonged.  Or  he  might  oblige  the  assignees  to 
prove  the  act  of  trankmptey,  and  the  assignment. 

And  notwithstanding  what  has  been  nrged  as  to  the  hardships  that  she- 
riffs will  be  under,  there  can  hardly  a  cane  exist,  where  there  will  be  any 
hardship  upon  the  sheriff,  where  the  taking  and  sale,  or  even  the  sale  only, 
are  subsequent  to  the  assignment.  Bnt  in  the  present  case,  the  sheriffs 
knew  of  the  bankruptcy,  before  they  sold  the  goods. 

There  are  much  grcnter  hardships  npon  other  third  persons  concerned  in 
pecuniary  transactions  with  bankrupts  :  which  hardships  they  are  neferthe- 
less  left  subject  to;  because  it  'was  necessary  that  they  should  be  pMo— j 
BO,  in  order  to  secure  the  end  and  intention  of  the  acts  relating  to  '^        ^ 
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twnlxiipta ;  namely,  the  Becuring  tlieir  effects  tor  the  equal  satiafiudon  of 
their  creditors. 

The  coramisnon  and  aasigament  are  hoth  notonons  transactioiiB;  so  that 
a  sheriff  csnnot  well  be  hnrt,  by  being  left  liable  to  this  action :  whereas 
there  wonld  be  danger,  if  it  were  otherwise,  of  great  collusioD  being  prac* 
tised  by  sherifis,  on  these  occasions ;  which  might  be  encouraged  by  a  oon< 
tnry  resolution.  The  seizure  here  is  &fier  the  act  of  bankraptcy  committed, 
and,  therefore,  after  the  property  by  relation  is  ventod  in  the  asaignees : 
but  dut  was  innocent,  and  excusable;  and  the  sheriff  shall  not  be  liable  by 
relation,  as  a  wrong-doer.  The  gist  of  thie  action  is  the  wrongful  conver- 
sioQ  by  the  sale;  and  &lse  return,  long  after  the  oommiasion  and  assign- 
ment. 

Therefore,  per  Our.  nnanimoasly,  the  aclaon  is  maintainable,  in  this 
case,  agunst  the  defendants;  and  there  must  be  judgment  for  the  pLun- 
tiffif, 

Judgment  for  the  Plainti^ 


That  the  right  of  the  assignees  to  the  bankrupt's  property  dates  primA  faeit 
from  the  act  of  bankraptcy,  is  so  perfectly  well  known  and  elementary  a  posi- 
tion, that  it  woald  be  a  mere  waste  of  time  to  enlarge  npon  It.  In  Sims  v. 
X*W}  1  ^i'"?^"'  1  Bing.  N.  0.  313,  Tindal,  C.  3.,  'stated  it  to  depend  at  pre- 
*-  ^   sent  on  6  O.  4,  cap.  16,  sec.  12,  which  empowers  the  Lord  Chancellor, 

on  petition  against  any  trader  having  committed  an  act  of  bankruptcy,  to 
appoint  commission  era,  who  are  to  take  such  order  and  direction  with  the  body 
of  the  banknipt,  as  also  with  all  his  lands,  teoements,  and  hereditameots,  which 
he  shell  have  in  his  own  right,  before  he  became  bankrupl,  and  with  all  his  money, 
fees,  ofScea,  annnities,  goods,  chattels,  wares,  merchandize,  and  debts,  where- 
soever they  may  be  found  or  known ;  and  to  make  sale  thereof  in  the  meaDer 
thereinafter  mentioned.  Upon  this  general  enactment  a  number  of  exceptions 
have  been  engrafted,  some  arising  out  of  the  express  words  of  the  stetate, 
others  out  of  the  reasonable  and  equitable  coDstmction  thereof;  (all  of  which 
are  enumerated  and  discnsaed  in  the  various  treatises  on  the  bankruptcy;)  and 
finally  by  the  very  sweeping  enactment  of  2  Yict.  c.  29,  which  confirms  all  eoa- 
IraeU,  dealingt,  and  tranMclionr  entered  into,  and  all  exeaUioTa  and  allanhmenU 
executed  or  levied,  bond  fide,  before  the  date  and  issuing  of  the  fiat,  without 
notice  of  a  prior  act  of  bankruptcy. 

[The  statute  of  2  &  3  Tict.  c.  29,  after  reciting  the  provisions  of  6  Geo.  4,  c. 
16,  and  2  &  3  Vict,  c,  11,  as  to  bond  fide  payments  by  and  to,  and  conveyances 
by  a  banknipt  before  a  fiat,  and  that  "  it  is  expedient  that  further  protection 
should  be  given  to  persons  dealing  with  bankrupts  before  the  issning  of  any 
fiat  against  them,"  enacts,  "that  gJl  contracts,  dealings,  and  transactions  by 
and  with  any  bankrupt  really  and  b<md  fide  made  and  entered  into  before  the 
date  and  issuing  of  the  fiat  against  him,  and  all  executions  and  attachments 
against  the  lauds  and  tenements  or  goods  and  chattels  of  such  bankrupt  bond 
fidt  executed  or  levied  before  the  date  and  issuing  of  the  fiat  shall  be  deemed 
to  be  valid  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted :  provided  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at 
whose  suit,  or  on  whose  account  snch  execation  or  attachment  shajl  have 
issued,  hod  not  at  the  time  of  such  contract,  dealing,  or  transaction,  or  at  the 
time  of  executing,  or  levying  such  execution  or  attachment,  notice  of  any  prior 
act  of  bankmptcy  by  him  committed:  prorided  also  that  nothing  herein  con- 
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tuned  sball  be  deemed,  or  taken  to  give  raltdlt;  to  any  payment  made  by  any 
bankrupt,  being  a  frandnleat  preference  of  any  creditor  or  creditorB  of  ancb 
bankrupt,  or  to  any  execntion  founded  on  a  judgment  on  a  warrant  of  attorney 
or  cognovit  given  by  any  bankrupt  by  way  of  socti  frandnleot  preference.  A. 
BUmmary  of  the  cases  relating  to  its  cooBtmction  may  be  nsefhl.  It  bag  been 
Ikeld  to  be  retrospectiTe  in  Lockin  v.  Bimpeon,  6  N.  C.  353,  8  Scott,  676  S.  C; 
Edwards  t.  "Lawley,  6  M.  ft  W.  265 ;  Nelstrop  t.  Scarisbrick,  id.  6B4,  r«237Ai ' 
except  in  cases  where  the  asRigneea  had  been  appointed,  and  an  interest 
tbns  vested  before  its  enactment,  Moore  v.  Phillips,  7  H.  ft  W.  356.  It  applies 
only  to  casea  in  which  before  it  passed,  a  prior  act  of  bankruptcy  would  have 
rendered  the  transaction  invalid,  and  it  simply  does  away  with  the  effect  of 
such  prior  act  of  bankruptcy  if  secret.  It  therefore  does  not  render  valid  an 
act  which  tn  U*tlf  is  an  act  of  baukrapcy,  such  as  an  execution  procured  by 
the  bankrupt ;  Hall  v.  Wallace,  7  M.  ft  W.  353.  Nor  has  it  taken  away  the 
eflbct  of  a  fiat  issued  before  the  sale,  in  cases  where  that  wonld,  previously  to 
He  passing,  have  defeated  an  ezecation:  so  that,  npon  ezecntions  other  than 
those  founded  on  warrants  of  attorney  or  cognovits  given  in  actions  not  com- 
menced adversely,  the  statnte  operates  to  render  them  valid,  provided  the 
aeisttTe  of  the  goods  have  taken  place  without  notice  of  an  act  of  bankruptcy- 
and  before  the  fiat,  even  though  the  tale  do  not  take  place  until  afterwards, 
(the  words  "executed  and  levied,"  signi lying  wetted  in  execution,]  Cheaton  v. 
Gibbs,  12  H.  ft  W.  Ill ;  Bird  v.  Bass,  6  Man.  k  Gr.  143  ;  6  Scott,  N.  B.  928, 
6.  C. ;  whilst,  upon  execntions  founded  on  warrants  of  attorney  or  cognovits 
given  in  actions  not  adverse,  and  therefore  not  within  the  protection  of  1  W. 
4,  c.  7,  B.  T,  it  operates  conjointly  with  the  108tb  section  of  6  Geo.  4,  c.  16, 
with  this  effect,  that,  if  the  lemtre  of  goods  nnder  such  an  execution  is  made 
bond  fide  without  notice  of  an  act  of  bankruptcy,  and  the  saie  is  effected  before 
the  fiat,  thongh  after  notice  of  the  act  of  bankruptcy,  the  execution  stands 
good,  Whitmore  v,  Oreen,  13  M,  ft  W.  104.  But  if,  in  execntiona  of  the  latter 
class,  there  be  notice  of  the  act  of  bankruptcy  at  the  time  of  the  seizure,  or  no 
sale  before  the  fiat,  the  execution  is  avoided  by  the  fiat ;  Whitmore  v.  Bobert- 
BOn,  8  M.  ft  W.  469 ;  Eawdon  v.  Weotworth,  10  M.  4  W.  36 ;  Skey  v.  Carter, 
11  M.  ft  W.  571 ;  Lackington  v.  M'LacWan.  5  Scott,  N.  R.  874 ;  Oheaton  v. 
Oibbs.  12  M.  ft  W.  Ill ;  Ldnnit  v.  Chaffers,  4  Q.  B.  762  ;  and  that  so  com- 
pletely, that  a  subsequent  execution  which  bat  for  the  baakniptcy  would  have 
been  deferred  to  that  founded  on  the  warrant  of  attorney,  takes  its  place,  and 
has  precedence  of  the  flat ;  Goldachmidt  v.  Hamlet,  6  M.  ft  Gr.  187,  6  Scott, 
N.  B.  962. 1  D.  ft  L.  601 ;  B.  G. ;  Graham  v.  Witheifay,  and  Graham  v.  Lynes, 
7  Q.  B.  491 ;  an  effect  different,  as  it  seems,  from  that  produced  by  bankruptcy 
upon  a  conveyance  valid  as  against  an  execution  but  void  as  against  a  fiat, 
Oswald  V.  Thompson,  2  Exoh.  215,  Fawcett  v.  Feam,  6  Q.  B.  20  (last  point), 
and  post,  237,  c.  d.  e. 

Where  an  execution  appeara  to  have  been  fonnded  on  a  warrant  of  f»237el 
'attorney  or  cognovit,  it  seems  that  the  onus  of  alleging  and  proving 
that  the  action  was  adverse,  go  as  to  bring  the  cose  within  1  W.  4,  c.  7,  s.  T, 
rests  on  the  execution  creditor.  Bawdon  v.  Wentworth ;  Linnit  v.  ChaSbra, 
vbitupra.  In  addition  to  the  cases  above  cited,  see  as  to  the  mode  of  plead- 
ing the  statute  in  actions  between  assignees  and  execution  creditors,  Turquand 
T.  Hawtrey,  9  M.  ft  W.  727;  Unwin  v.  St.  Qointin,  11  M.  &  W.  277. 

The  words  bondjidt  in  the  statnte,  so  far  as  executions  are  concerned,  mean 
"really  intended  to  he  executed  for  a  bond  fide  debt,"  per  Parke,  B.,  Edwards  v. 
Cooper,  Kent  AasiECS,  26  July,  1847.  They  refer  to  the  conduct  of  the  execu- 
tion creditor,  not  that  of  the  banknipt.    Belcher  v.  Magnay,  12  H.  ft  W.  102. 
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The  "  notice"  ia  the  case  of  ao  ezecation  may  effectaaUy  be  given  to  the 
execatioQ  creditor,  or  to  one  of  several,  per  Parke,  B.,  Edwards  t.  Cooper,  uM 
•upra.or  to  the  attorney  in  the  cause,  ftothwellT.Timbrell,!  UowL  N.  8.778; 
bat  not  to  the  attorney's  clerk  though  at  the  office  of  the  principal,  at  least 
not  unless  he  hare  full  discretion  as  to  issning  or  countermanding  the  execn- 
tion.  Pike  v.  Stephens,  12  Q.  B.  466  ;  nor  to  the  sheriff  or  bis  officer,  Ramsey 
T.  Eaton,  10  U.  Jc  W.  22 ;  (see  Lackington  t,  Elliott,  8  M.  &  Or.  539,  6  Scott, 
N.  R.  275,  S.  C,  where  it  was  discussed  whether  notice  to  a  bailiS*  who  dis- 
trained was  notice  to  the  landlord).  And  in  Green  t.  Sl«ere,  I  Q.  B.  710,  it 
was  laid  down  by  the  Court  of  Queen's  Bench,  (in  apparent  harmony  with  th« 
language  of  the  statute)  that  "the  knowledge  or  ignorance  of  the  person  who 
actually,  not  conatructlvety,  deals  with  the  bankrapt  as  to  any  prior  act  of 
bankruptcy  is  the  natural  qnestion  under  stat.  2  &  3  Ylct.  c.  29."  Yet  the 
Judgment  of  the  same  court  in  Fawcett  t.  Fearne,  6  Q.  B.  20,  may  not  be 
thought  altogether  to  accord  with  that  proposition.  In  Fawcett  v.  Fearae  it 
appeared  that  Blackweil,  a  trader,  had  committed  an  act  of  bankruptcy  by 
assigning  his  property  to  Fawcett,  one  of  his  oreditoiv,  and  another  pereon,  as 
tmstees  for  the  benefit  of  creditors;  goods  included  in  the  assignment  were 
seized  by  the  sheriff  under  bond  fide  executiooB,  at  soit  of  creditors  who  had  no 
notice  of  any  act  of  bankruptcy ;  Fawcett  paid  off  the  executions,  and  took  ta 
assignment  from  the  sheriff  of  the  goods  seized ;  a  fiat  afterwards  issued  against 
Blackweil,  and  the  assignees  took  possession  of  the  goods ;  whereupon  Fawcett, 
relying  on  his  title  as  purchaser  from  the  sheriff,  sued  the  assignees  in  trover; 
but  the  conrt  decided  gainst  bim,  stating  in  the  coarse  of  the  judgment,  that, 
"Though  the  execution  creditors  themselves,  who  knew  nothing  of  the  act  of 
TtM-y\  bankruptcy,  *nor  that  the  goods  might  by  relation  be  the  property  of 
*-  other  persons  than  the  bankrapt,  might  be  protected,  the  plaintiff 

«Ao  bteatne  the  a$ngnee  of  ikt  sheriff',  tBiih  fuU  knowMge  of  the  batArvpUs,  it 
not."  So  far  as  the  decision  of  that  case  involves,  if  it  at  all  involve,  the 
general  proposition, — that  a  purchaser  from  the  sheriff  at  a  sale  operative  at 
the  time,  under  a  bond  fide  execution  at  suit  of  a  creditor  who  had  no  notice  of 
any  act  of  bankruptcy,  may  by  reason  of  notice  to  himself,  be  in  a  worse  posi- 
tion than  the  execution  creditor,  who  has  irrevocably  received  liis  money, — It 
is  open  to  this  observation,  that  the  paichaser  is  neither  "a  person  dealing 
with  the  bankrupt,"  nor  "  a  person  at  whose  suit  or  in  whose  account  the  exe- 
cution issued,"  therefore  not  within  the  words  of  the  statute  2  ft  3  Tict.  c  29^ 
s.  1.  And,  seeing  that  there  was  another  reason  (to  be  mentioned  bye  and 
bye),  apart  from  the  operation  of  the  statute,  upon  which  the  decision  in  Faw- 
cett V.  Feame,  nay  be  sustained,  it  is  possible  that  a  reconsideration  of  the 
subject  may  lead  to  a  correction  of  some  expressions  used  in  delivering  the 
judgment  in  that  case,  and  a  recurrence  to  the  language  of  the  statute,  accord- 
ing to  its  jnster  exposition  in  Green  v.  Steere. 

Suppose  that  the  assignment  to  the  trustees  in  Fawcett  v.  Fearne  had  been 
(for  any  reason  of  which  Fawcett  was  not  estopped  from  availing  himself)  void 
as  against  the  execntion,and  so  the  sale  under  the  execution  had  operated  upon 
the  goods,  the  question  under  discussion  would  have  been  raised.  If  a  stranger 
to  the  deed  had  in  that  case  purchased  under  the  execution,  he  would  have 
been,  according  to  the  judgment,  undoubtedly  entitled  to  the  goods.  Then  is 
there  anything  in  the  statute  to  disqualify  a  man  from  becoming  a  purchaser 
nnder  a  valid  execution,  by  reason  of  his  knowing  something,  which,  i/the  exe- 
cution creditor  had  known  it  at  the  time  of  the  seizure,  would  have  rendered  the 
execution  invalid!  If  so,  hardly  any  one  could  safely  purchase  at  a  sale  after 
the  fiat,  though  under  a  valid  execation  levied  before  the  fiat.    Next,  take  tbe 
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simple  cue  of  a  Bale  of  goods  tinder  a  valid  ezecation,  the  creditor  being 
ignorant  of  any  act  of  bankniptcj,  to  a  pnrcliaseT  who  lias  never  had  any  deal- 
ing with  the  bankmpt,  bnt  who  knows  of  an  act  of  baakrnptcy  committed  before 
the  seutnre ;  there  is  nothing  in  the  tfatuU  to  invalidate  saeh  parcha^er's  title, 
and  following  its  express  language,  it  maj  be  concluded  to  be  immaterial  who 
has  notice,  if  the  person  at  whose  snit  or  on  whose  account  the  execution  issued, 
1  e.  ttfl  aeteuHon  ertdiior,  (bj  himself  or  his  agent]  have  not. 

The  true  ground  of  the  decision  in  Fawcett  v.  Feame  may  have  been,  that 
the  execution  did  not  'operate  at  aU  upon  the  goods ;  that  the  assign-  rugn  i 
ment  to  the  trustees  was  valid  as  against  the  execution,  though  after- 
wards  avoided  by  the  fiat ;  that  the  goods  therefore  were  not  the  goods  of  the 
execution  debtor  at  the  time  of  the  sale ;  that  consequently  the  sale  did  not  at 
the  line  U  vxu  titade,  pass  any  property  in  the  goods,  or  confer  any  new  right 
upon  Fawcett.  Quod  m<um  eit  amplius  mtum  e»M  non  potfat,  et  nmio  dot  qwd 
non  habet.  In  this  view  of  the  case  the  sale  was  not  a  sale  of  goods  which  the 
sheriff  was  authorized  by  t^e  writ  otjieri  facias  to  scisie,  and  the  pnrchaser, 
irbether  with  or  without  notice,  had  no  title  as  against  the  assignees.  Whether 
the  aSect  of  the  sale  in  that  case  would  have  been  different  if  made  after  the 
fiat,  or  whether  the  assigQees  could  then  have  insisted  that  there  was  no  seizure 
ofthe^zecufion  debtor'i  goods  before  fiat,  it  is  nnnecessary  to  discuss  at  length, 
but  it  may  be  saggested  that  probably  the  doctrine  of  relation  would  here 
operate  isa]j  in  favonr  of  the  ossigaees  to  defeat  the  assignment,  and  not  to  set 
np  what  had  been  wrongly  done  under  the  execntion.  The  goods  would  in  such 
a  case  be  the  goods  of  the  trustees  until  the  flat ;  and  upon  the  issuing  of  the 
fiat  they  would  become  by  relation  to  the  act  of  bankmptcy  the  goods  of  the 
assignees ;  and  so  the  execntioD,  never  having  been  execnted  by  seizure  of  the 
good*  of  the  eaxeution  debtor,  would  properly  be  excluded  altogether.  The  dis- 
tinction between  such  a  case  and  Graham  v.  Withetby,  abi  supra,  is  obvious, 
because  a  conveyance  valid  as  against  the  execntion,  thongh  void  as  against  the 
Bnbseqnent  fiat,  yet  changes  the  property  in  the  goods  for  the  time,  whereas  an 
execntion  hj fieri facita  does  not  change  the  property  until  sale. 

As  to  nihat  notice  is  sufficient,  it  has  been  decided  that  a  general  notice  that 
J.  S.  has  committed  "  an  act  of  bankruptcy,"  Udall  v.  "Walton,  14  M.  ft  W.  254, 
or  a  notice  that  be  has  done  anything  which  amounts  to  an  act  of  bankruptcy, 
as  that  he  has  made  a  conveyance  of  all  his  property  for  the  benefit  of  his 
creditors,  Lackington  v.  Elliott,  8  Scott,  N.  B.  275  ;  or  that  he  has.^^  (though 
not  gasetted)  a  declaration  of  insolvency  pursuant  to  6  £  6  Yict.  c.  122,  8.  22, 
FoUettv.  Uoppe,  6  0.  B.  226;  Freen  v.  Laurie,!  Exch.  335,is8TtfBcient.  Bnt 
notice  of  an  iaUtUion  to  commit,  Exp.  Halifax  3  M.  B.  ft  D.  644,  or  of  a  step 
having  been  taken  towards  committing  an  act  of  bankraptcy ;  as  that  J.  S.  has 
wigntd  a  declaration  of  insolvency,  Conway  v.  Nail,  1  C.  B.  643 ;  or  that  a 
docket  has  been  stnick,  Hocking  v.  Acraman,  12  M.  ft  W.  170,  Is  not  sufficient. 
Notice  in  the  statute  means  actual  knowledge,  and  not  merely  the  means 
of  knowledge,  such  as  being  in  possession  of  an  unread  letter,  con-  r«237  f\ 
taining  •notice.  Bird  T.  Bas?,  6  M.  4  Gr.  143,  6  Scott,  N.  B.  928,  ■■  ^^ 
S.C. 

As  this  note  ia,  for  the  most  part,  confined  to  execntions,  let  it  suffice  here 
for  further  exposition  of  the  statute  to  refer,  as  to  its  effect  upon  a  lien,  to 
Bowman  v,  Ualcolm,  11  M.  ft  W.  B33,  per  Parke,  B. ;  upon  a  distress,  to 
Lackington  v.  Elliott,  8  Scott,  N.  R.  275 ;  nppn  payment  by  the  bankrupt,  to 
Tnrquand  v.  Tanderplank,  10  U.  ft  W.  180,  per  Alderson,  B. ;  Qreen  v.  Brad 
field,  1  Gar.  ft  K.  449 ;  upon  payment  by  an  agent  for  the  bankrupt,  to 
Kynaston  v.  Crooch,  14  M.  &  W.  266 ;  npon  mutual  credit,  to  Bittleston  v 
Vol.  I.— 87 
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XimminB,  1  C.  B.  389,  per  Oresswell,  J. ;  npon  reputed  omerslup,  to  Fawectt 
V.  Feome,  6  Q.  B.  20,  (first  point,)  which  ahowa  that  the  assigneeB  are  still  on); 
entitled,  in  anj  event,  to  sndi  goods  as  vere  in  the  repnted  ownership  d  the 
banknipt  with  tbe  consent  of  the  trae  owner  at  the  time  of  the  act  of  bank- 
mptc; ;  and  Pariento  v.  Fennell,  2  Mo.  £  Bob.  517,  In  re  Styan,  2  U.  D.  i; 
S.  219,  recently  (B.  1848)  approTod  of  bj  the  Court  of  Exchequer  in  a  case 
not  ;et  reported,  from  which  it  appears  that  if  the  consent  of  the  true  owner  be 
houd  jide  retracted  before  fiat  without  notice  of  the  act  of  bankniptcf ,  the 
inchoate  right  of  the  assigaees  is  defeated.] 

This  enactment  [2  &  3  Yict.  c.  29,]  which  has  takeo  place  since  the  lut 
Edition  of  this  work  was  published,  has  rendered  the  subject  of  [the  remauung 
portion]  of  this  note  of  much  less  importance  than  it  formerly  was.  8tiU  it  is 
proper  to  bear  in  mind  the  etate  of  things  before  tbe  act,  both  in  order  to  under- 
stand  rigbtl;  the  effect  of  its  proviaiona,  and  to  apply  the  law  in  those  cases  to 
which  the  statute  is  applicable. 

Cooper  7.  Chitty  became  celebrated  on  account  <A  the  frequent  discussioDS 
which  occurred  upon  the  qneatioa,  whether  the  liability  of  the  sheriff  in  such 
cases  was  not  to  be  confined  to  acts  done  by  him  with  notice  of  the  bankruptcy, 
for  it  had  been  decided  that  trespass  would  not  lie  against  him  for  taking  the 
bankrupt's  goods  in  esecation,  after  an  act  of  bankruptcy,  but  without  notice 
thereof,  and  selling  them  after  commission  and  notice,  Smith  v.  Hilles,  1  T. 
B.  4T5;  Letchmera  t.  Thoroughgood,  1  Show.  12;  andoneof  Uiereasonegiren 
in  those  cases,  viz. :  that  officers  and  ministers  of  justice  were  not  to  bo  made 
trespassers  by  relation,  was  said  ta  apply  to  actions  of  trover  brought  against 
them,  as  well  as  actions  of  trespass,  though  certaialy  the  judgment  in  Smith  T. 
->  Uilles,  to  any  person  who  *wilt  look  narrowly  at  it,  appear  to  be  nn- 
fsYonrable  to  such  an  extension  of  the  principle  therein  established ;  for 
the  court  there  appear  to  hare  thought  that  the  Bxeaption  from  actions  of  tres- 
pass was  not  confined  to  sheriffs  and  miniatete  of  juatiee  (nily,bnt  was  commos 
to  them  with  the  king's  other  subjects.  "  There  is  no  instance,"  says  Ashnrst, 
J.,  delireriog  jadgmeut, "  that  I  know  of,  where  a  man,  who  has  a  new  right 
given  him,  which,  for  reasons  of  policy,  is  so  far  made  to  relate  back  as  to  avoid 
all  mesne  encumbrances,  shall  be  taken  to  hare  such  a  possession  as  to  entitle 
him  to  bring  trespass  for  aa  act  done  before  such  right  was  given  to  him."  So 
that  the  conrt  appears  to  have  conceived  the  diatiaction  to  be  rather  betwees 
tbe  action  of  trespass  and  that  of  trover,  than  between  mmisters  of  justice  and 
private  peraons.  Indeed,  the  judgment  proceeds  i  "  Bnt  at  all  events  the  rnle 
will  hold  with  respect  to  officers  and  mloisters  of  jnstice  ;"  and  npon  this  some 
stress  was  laid  in  Balme  v.  Hutton,  as  also  on  adictomof  Bnller,  J.,  inTernon 
V.  Hankey,  2  T.  B.  122,  expressed  however  in  vei7  general  words.  At  last, 
in  Potter  v.  Starkie,  4  M.  &  S.  260,  it  was  decided  that  the  sherilf  wonld  be 
llabte  in  trover,  though  he  seised,  sold,  and  paAl  over  the  money  before  aaj 
commission  iaaned,  and  before  any  notice  ;  and  the  conrt  said  thia  nec^sarily 
followed  from  Cooper  v.  Chitty,  for  it  was  an  nnlawful  interference  with 
another's  goods.  In  Wyatt  v.  Blades,  3  Camp.  396,  Lord  Ellenborongh  held 
the  sheriff,  who  had  seised  and  removed  the  goods,  after  an  act  of  bankruptcy, 
liable,  thoi^h,  on  receiving  notice  ftom  the  assignees  not  to  sell,  he  forebora  tc 
do  so.  It  was  remarked  on  these  two  cases,  in  Balme  v.  Hutton,  that  ths 
qnestion,  whether  an  officer  of  justice  be  entitled  to  any  peculiar  exemptigs, 
seems  hardly,  if  at  all,  to  have  been  raised  in  them.  The  law  now  appears  to 
have  been  considered  settled,  for  in  Lazarns  v,  Waithman,  5  B.  M.  313,  Potter 
V.  Btarkie  was  recognised :  in  that  case  the  seizure  and  sale  were  both  snbse- 
qnent  to  the  act  of  bankmptcy  and  prior  to  the  commissioD :  it  is,  however, 
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remarked  in  Balme  t.  Hntton,  tint  the  report  of  Luuiu  t.  Woitbrnsn  is  Edlent 
on  the  points,  whether  the  sheriff  had  DotLce  of  the  act  of  bankrnptc;,  and 
whether  he  was  indemoiQed  (fpr  it  is  proper  to  observe,  that,  throughout  the 
vbole  controversy,  it  has  been  admitted,  and  indeed  was  ezpresslj  held  in 
Balme  t.  Hntton,  that  if  the  sheriff  be  indemnified,  he  stands  on  the  same 
ground  as  the  execntion  creditor  who  indemnified  him  g  and  in  that  case,  is 
nnqnestioeably  liable.)  It  was  farther  remarked  on  IdKams  y.  Waitfaman,  that 
none  of  the  cases  prior  to  Cooper  t.  Ohitty  were  noticed  in  it,  and  that  the 
distinction  in  faroar  of  the  sheriff  was  not  pointed  ont.  In  Price  t.  Helyar,  4 
Bing.  597,  the  seiinre  and  sale  both  took  place  before  notice  to  the  sheriff  of 
an;  act  of  bankmptcy ;  this  case  was  followed  and  recognized  bf  Carlisle  v. 
Garland,  7  Bing.  298,  and  Dillon  t.  Langley,  2  B.  &  Adol.  1 31 ;  and  the  point 
was  considered  settled  against  the  sheriff,  nntil,  in  Uicbaelmaa  Term,  1B31,  the 
famooB  case  of  Bahne  v.  Hntton,  2  Tynrh.  17  ;  3  C.  i  J.  20,  occnrred  in  the 
Court  of  Exchequer.  That  was  an  action  of  trover  for  machinery,  broaght  by 
the  assignees  of  Bankart  and  Benson,  against  Mr.  Button,  the  sheriff  of  York- 
shire, Jewison,  the  chief,  and  Ingham,  the  deputy  bailiff,  of  the  Honor  of  Fonte- 
fract,  and  the  Messrs.  Wood,  creditors  of  Bankhart  and  Benson,  and  to  whom 
they  had  given  a  warrant  of  attorney,  which  was  duly  filed,  and  judgment 
signed  thereon  upon  the  I4th  November,  1825,  on  the  31st  of  December,  in 
which  year  Ban^rt  and  Benson  committed  an  act  of  bankruptcy.  On  the 
25th  of  Jannaty,  182G,  Ingham,  as  Jewiaon's  depnty,  seised  the  property  in 
question,  by  virtue  of  a  warrant  directed  to  Ingham  and  Jewison,  founded  on  a 
JLfa.  which  had  issued  npon  the  last-mentioned  judgment,  aod  was  directed  to 
the  sheriff,  Mr.  Hntton.  On  the  same  day,  the  property  was  sold  by  Ingham 
to  a  clerk  of  Uessrs,  Wood,  who  ezccnt«d  abend  of  iDdsmnityto  Ingham.  On 
the  21st  of  February,  a  commission  issued  against  Bankart  and  Benson,  under 
which  the  plainti&  became  assignees.  Neither  Hr.  Hntton,  Jewison,  nor 
Ingham  hadany  notice  of  the  bankruptcy,  before  the  return  of  the  jl. /a. 

At  the  trial  a  general  verdict  was  found  *for  Ur,  Hntton,  and  against  ru„gi 
Messrs.  Wood,  and  a  special  verdict,  containing  the  above  bets,  aa  to  ^  * 
the  liability  of  Jewison  and  Ingham. 

The  case  was  ably  argued  before  the  Court  of  Exchequer,  and  the  court, 
after  consideration,  delivered  one  of  the  most  elaborate  judgments  oo  record. 

They  held,  1st,  that  Ingham  having  been  indemnified  by  Messrs.  Wood, 
stood  on  the  same  footing  with  them,  and  was  clearly  liable. 

Sod.  That  the  liability  of  Jewison  was  not  altered  by  his  having  taken  the 
osnol  indemnity  from  his  bailiff  Ingham  against  all  Ingham's  acts  as  depnty. 

3rd,  They  proceeded  to  consider  the  main  question,  viz.,  whether  Jewison 
was  liable  for  having  seized  and  sold  after  the  bankruptcy,  bnt  without  notice 
thereof.  In  order  to  determine  this,  they  proceeded  to  a  minute  examination 
of  Cooper  t.  Chitty,  and  the  aothorities  previons  and  subsequent  to  it,  and 
arrived  at  the  cooclnsion,  that  the  fiefendant  Jewison  was  exempted  from  lia- 
bility by  his  official  character,  npon  the  ground  that  Bailey  v.  Bonning,  1  Lev, 
173;  Letchmere  V.  Thoroughgood,  3  Mod.  236,  1  Shower,  12,  Comb.  123,  and 
Cole  T.  Davies,  L.  Baym.  724,  and  established  a  distinction  between  the  case 
of  the  sheriff  and  that  of  an  execution  creditor;  and  that  this  distinction  was 
supported,  not  impugned  by  Cooper  v.  Chitty ;  that  it  was  mentioned  with 
approbation  in  several  cases,  which  wilt  be  found  cited  and  commented  upon  in 
the  judgment;  and  that  it  was  entirely  overlooked  in  Potter  v.  Starkie,  and  the 
subsequent  cases  which  have  been  above  enumerated.  Judgment  therefore  was 
given  for  Jewison,  and  against  Ingham. 

This  judgment  waa  carried  by  writ  of  error  to  the  exchequer  Chamber,  see 
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report,  9  Biog.  471 ;  wliera  it  waa  reversed  b;  Hadal,  0.  J.,  Fsrk,  Iitt]ed*le 
Bosaaqaet,  'Canton,  and  FattesoD,  J.  J.,  contraiy  to  the  opioion  of  Gaselee, 
J.,  Lord  Tenterden,  who  had  died  pendiog  the  argument,  was  stated  by  Tiadal, 
0.  J,,  to  bare  been  of  opinion  with  the  majority.  la  the  meaanbile,  a  writ  of 
error  bad  been  brought  on  the  judgment  of  the  Ooitrt  of  Comnton  Pleaa,  in 
Carlile  t.  Garland;  Uie  judgment  of  the  Court  of  Error  h  reported  in  3  Tyrw. 
70&;  10  Bing.  452;  it  was  sobseqaent  to  tliat  in  Balme  t.  Hnttoo,  and  the 
judges  were  eqaally  divided  npon  the  main  point,  that,  viz.,  diacogaed  in  Balme 
T.  Hnttonj  Littledale,  Parke,  and  Taunton,  J.  J.,  and  Gnrney,  B„  being  of 
opinion  that  the  judgment  of  the  court  below  ought  to  be  atDrmed ;  and  Den- 
man,  G.  J.  Bayley,  Taughan,  and  Boliaod,  Barons,  being  of  opinion  that  it 
ought  to  be  reversed  except  as  to  SI.,  to  which  all  th«  judges  agreed  that  the 
plaintiOa  were  entitled,  there  being  no  doubt  that  there  had  been  a  conversion 
of  their  goods  to  that  amount.  A  writ  of  error  npon  this  judgment  was  aftar- 
wards  brought  in  the  House  of  Lords,  where  jndgment  was  given  in  accordance 
with  the  decision  of  the  Exchequer  Chamber  in  Balms  v.  Button;  Garland  v. 
Oarlile,  3  Mee.  A  W.  152,  S.  0.,  4  Bing.  N.  C.  7. 

In  Groves  v.  Cowham,  10  Bing.  5,  a  point  was  determined  on  the  constmc- 
tion  of  the  insolvent  act,  similar  to  that  decided  on  the  construction  of  the 
banlcrupt  act,  in  Cooper  v.  Chitty.  On  the  IQth  of  June,  judgment  was  signed 
on  his  eogjutvil  against  one  Bowler,  who,  on  the  19th  of  the  same  month,  peti- 
tioned the  Insolvent  Debtor's  Gonrt  for  his  discbarge ;  apon  the  20th,  the  slieriff 
seized  his  goods  under  a  fi.  fa.,  issued  on  the  above  jndgment;  on  the  23rd, 
Bowler  assigned  all  his  effects  to  the  provisional  assignee,  notice  whereof  waa 
forthwith  commnnicated  to  the  sheriff,  who  was  requested  not  to  sell,  which  he 
however  did,  and  paid  over  the  proceeds.  The  Coart  held,  that  he  was  liable 
in  trover,  in  consequence  of  the  thirty-fourth  section  of  7  O.  4,  c.  57 ;  which 
enacts  that  "  in  all  cases  where  any  prisoner,  who  shall  petition  the  court  for 
relief  nnder  that  act,  shall  have  executed  any  warrant  of  attorney,  tc,  to  con- 
fess judgment,  or  shall  have  given  any  cognooii  actionem,  whether  for  a  valuable 
COQStdenLtion  or  otherwise,  no  person  ihtdl,  after  the  commencement  of  tie 
ifnpruoitmeal  of  sack  prUoner,  avail  hinud/,  or  /leraelf,  of  any  execution  istued, 
or  to  be  issued,  upon  tueh  warrant  of  attorney,  or  cognovit  attionem,  either  bjf 
leiiure  and  sale  of  the  primly  of  tUtA  prisoner,  or  any  pari  thereof,  or  by  sale 
of  suck  property  theretofore  seieed,  or  any  part  thereof:  but  that  any  person  or 
persons,  to  whom  any  sum  or  sums  shall  be  due  in  respect  of  any  such  warrant 
.„  ..  of  attorney,  or  cognovit  aeiionem,  shall  and  *may  be  a  creditor,  or 
L  ^*"1  creditors  for  the  same  under  that  act."  The  court  held  that  the  words 
narked  in  italics  effected  a  statuary  supersedeas  of  the  execution ;  that  the 
case  was,  therefore,  governed  by  Gooper  v.  Chitty,  and  that  trover  was  main- 
tainable against  the.sheriff.  [So  trover  may  be  maintained  against  the  sheriff 
for  the  sale  of  goods  under  an  execution  avoided  by  6  Geo.  4,  c  16,  8. 108 ; 
Cheston  v.  GJbba,  12  M.  &  W.  Ill,  per  cur.  Graham  v.  Witherby,  7  Q.  B.  491. 
But  trover  cannot  be  maintained  against  the  sheriff  for  a  conversion  of  the 
goods  of  the  assignees,  when  the  act  relied  upon  as  a  conversion  has  taken  place 
before  the  act  of  bankruptcy ;  thns  in  Brookes  v.  Mitchell,  6  N.  0,  349,  8  Scott, 
739,  S.  C.,  where  the  goods  had  been  aeized  before  the  act  of  bankruptcy,  nuder 
a  warrant  of  attorney  void  by  3  Geo.  4,  c.  39,  it  was  held  that  the  assignees 
could  not  maintain  trover,  see  Everett  v.  Wells,  2  Scott,  N.  B.  525, 2  M.  *  Gr, 
209,  8.  0. ;  so  where  sheriff  hod  sold  goods  before  the  act  of  bankruptcy,  it  was 
held  that  the  assignees  could  not,  by  a  subsequent  demand,  render  him  liable 
ia  trover,  Edwards  v.  Hooper,  11  U.  &  Vf.  363.] 

The  assigoees,  however,  in  cases  of  this  description,  are  not  boond  t«  me  the 
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sheriff  in  trorer,  tbey  w.&y  waive  the  tort,  and  bring  money  had  and  received 
for  the  proceeds  of  the  goods,  Kitchen  v.  Campbell,  3  Wils.  304 ;  Young  r. 
Harehall,  8  Biog.  43 ;  Clarke  v.  Gilbert,  2  Biog.  N.  C.  343. 

The  danger  of  the  sheriff's  position  is  now,  however,  greatly  lessened ;  for  by 
Bt.  1  &  2  W,  4,  c,  58,  commonly  called  the  Interpleader  Act,  on  any  claim 
being  made  by  assignees  of  baoknipts  or  others,  to  any  goods  or  chattels  taken, 
or  intended  to  be  taken,  in  execation,  or  to  the  proceeds  and  valee  thereof,  the 
sheriff  or  officer  may  apply  to  the  coart  from  which  the  process  issued,  which 
may  thereupon  exercise  for  his  protection  and  for  the  e^jnstment  of  snch  claims, 
the  powers  and  anthorities  thereinbefore  contained  in  that  slatote,  and  the  costs 
^  aH  sQcb  proceedings  shall  be  in  the  discretion  of  the  conrt.  The  powers  and 
authorities  alladed  to  are  giren  by  the  previous  sections  of  the  act,  and  enable 
the  conrt  to  call  the  parties  before  them  by  role,  to  hear  and  a4}ndicate  npon 
their  claims,  and,  if  necessary,  to  order  them  to  tiy  an  action,  or  one  or  more 
feigned  issnes,  for  the  determination  thereof.  Bnt,  in  'order  that  the 
sheriff  may  avail  himself  of  this  act,  he  most  be  perfectly  without  <■  ^^^1 
interest ;  Dndden  v.  Long,  1  Bing.  N,  G.  300 ;  Ostler  v.  Bower,  4  Dowl.  259 ; 
nor  mast  he  collnde  with  either  party ;  Braine  v.  Hunt,  4  Tyrw.  244 ;  Cook  v. 
Alleo,  3  Tyrw.  566 ;  and  the  court  will  not  receive  his  applicatioo  merely  quia 
i(Di«(,aclflimmnst  actually  have  been  made  upon  him,  Bentlcy  v.  Hook,4'I^rnr. 
230 ;  Isaac  v.  Spilsbury,  10  Bing.  3.  He  mnst  also  apply  vrithin  a  reasonable 
time.  Mutton  v.  Tonog,  4  C.  B.  371.]  The  powers  given  by  this  act  for  the 
relief  of  sheriffs  may  now  be  exercised  by  a  judge  sittjng  at  chambers.  SUt. 
1  ft  2  Tict.  c.  45,  e.  2. 


NOTHiNO  can  be  better  established  in  English  or  Amerioan  law,  than  the 
general  doctrine  that  a  sheriff,  in  executing  a  writ,  proceeds  at  his  peril, 
and  that  if  be  exceed  the  autbority  thero  given,  although  acting  with  the 
fullest  good  faith,  he  will  be  answerable,  even  where  the  circumBtances 
bave  been  such  that  the  utmost  exercise  of  prudence  or  care  on  bis  part, 
could  not  have  enabled  him  to  guard  against  mistake.  There  does  not, 
however,  appear  to  bave  arisen,  during  the  brief  oontinnance  of  the  differ- 
ent bankrupt  laws  which  have  been  in  force  in  the  United  States,  any  case 
in  which  it  has  been  determined  whether  the  sheriff  can  be  made  a  tort- 
feasor by  relation,  and  become  liable  to  the  assignees  in  trover  or  trespass, 
for  seizbg  goods,  which,  in  consequence  of  proceedings  in  bankruptcy,  hava 
proved  not  to  be  the  property  of  parties  to  whom  they  would  otherwise  have 
belonged.  The  oases  of  Acker  v.  Campbell,  23  Wendell,  372,  and  Aib  t. 
Futnam,  1  Hill,  802,  would  appear  to  make  the  nearest  approach  to  the 
pracdcal  enforcement  of  this  doctrine,  to  be  found  in  the  American  den- 
rione.  In  those  cases  the  sheriff  was  held  to  be  liable,  either  in  replevin  or 
trespass,  to  the  owner  of  goods  for  seizing  them  as  the  property  of  the  de- 
fendant in  the  execuHon,  by  whom  they  had  been  fraadalently  purchased 
from  {be  pluntiff.  As  a  sale  vitiated  by  fraud,  whether  on  the  part  of  the 
baycr  or  seller,  is  merely  voidable,  and  not  void  ah  initio,  Hazard  v.  Irwin, 
102,  Rowley  v.  Bigelow,  12  Pick.  307,  these  cases  obviously  establish  tbs 
right  of  the  vendor  to  disaffirm  the  contract,  and  to  render  tbe  sheriff  liable 
for  an  act  as  tortious,  which  would  otherwise  have  been  valid  as  against  all 
the  world. 

In  the  recent  case  of  Thorpe  v.  Stallwood,  5  M.  &  G.  760,  the  cases  of 
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Garltnd  v.  Carlisle,  and  Balme  v.  Hntton,  sapra,  497,  were  a^<l  to  ^um 
definitively  settled  the  law,  tbat  tbe  asaignees  cannot  treat  the  HherifF  u  a 
treepasser  by  relation,  for  takiag  the  goods  of  the  bankropt  before  the  fitt^ 
althongb  tfaej  maj  render  htm  tiftble  in  an  action  of  trover.  Bat  it  was 
held  that  the  principle  of  those  decisions  only  applies,  where  the  act  coni' 
plained  of  is  rightful  at  the  time,  and  becomes  wrongful  afterwards,  as  in 
the  case  of  a  seizure  of  goods  by  authority  of  law,  which  belong  to  the 
defendant  in  the  execution,  at  the  time  when  they  are  taken,  although  sub- 
sequently  vested  by  relaUon  in  other  parties.  And  it  was  consequently 
determined  that  an  administrator  may  maintain  trespass  for  the  asportation 
by  the  defendant,  of  the  goods  of  the  intestate,  after  his  death,  and  before 
administration  granted,  because  the  act  is  wrongful  from  tbe  beginning,  and 
the  relation  extends  only  to  vesting  the  right  of  action  in  the  plaintiff.  In 
this  respect,  the  case  before  the  court  was  said  to  be  analogous  to  the  well 
established  doctrine  of  tbe  common  law,  that  a  disseissee  who  revests  bis 
estate  by  re-entry,  may  maintain  trespass  for  all  ii^nries  committed  while 
he  was  out  of  pMBession. 

H. 


[•241]  *E0BINSON  v.  RALEY. 


EASTER— 30  GEO.  2,  B.  K. 

[UFOBTID,    1    BCSB,    816.] 

RiTRiI  mstlan  duj  b*  ^at  In  lanit  V  ■  (hiila  tniTRH,  proTUad  tbtj  eoBilJtstt  bnt  out  dcfton. 
Tbt  tniTint  gf  i  nutartal  klltntfou  li  )iiop«l7  annlnitoil  to  tiit  «diiUt. 

ooBTt  b*TB  fina  Jndgmaiit  >gKlut  blm  on  111*  dmiDTa,  taA.  ana  oUm  Iwica  luTt  bHS  Iilii^, 

This  was  an  action  of  trespass.  The  declaration  contained  a  great  num- 
ber of  counts  ;  among  the  rest,  one  in  trespass  for  breaking  and  entering 
the  defendant's  close,  and  depasturing  it  with,  &o. ;  and  for  breaking  and 
entering  his  free-warren ;  a  2d  count,  to  tbe  like  effect;  (but  in  different 
years;)  so  a  3d,  4th,  5tb,  and  6th;  and  six  more  for  breakin^and  enter- 
ing another  close  called  Sand's  Piece;  a  13th  for  taking  and  carryingaway 
the  plaintiff's  trees;  and  a  14th  for  taking  and  carrying  away  his  goods 
and  chattels. 

The  defendant  had  leave  to  plead  several  pleas ;  and  accordingly  he 
pleaded :  Ist.  The  general  issue,  to  the  whole.  2d  plea,  (by  leave,  «( 
tvpra,)  That  as  to  the  close  called  the  rabbit-walks,  "that  it  is  one  rood 
of  land,  parcel  of  a  commoo-field  ;  and  that  Mr.  Fincb,  in  right  of  his  pre- 
bendal  estate,  and  all,  &e.,  have  right  of  common,  &o.,  in  certain  fields, 
called  Middle  Fields,  whereof  tbe  rabbit-walks  are  pared  ;"  which  right  he 
derives  to  himself,  aud  so  jnstiGes  under  it.  The  like  plea  to  the  other  Eve 
1^2421  ^^^^  counts.  He  pleads,  as  to  the  six  counts  relating  to  Sands'! 
'-        -J  Piece,  the  general  ^issue.     To  the  18th  count  he  pleads  tenancy  of 


inother  diwe  under  the  plaintiff;  and  justifies  nnder  a  license,  uid  aven 
that  it  VBA  need  for  gates,  &o.    Another  plea  vaa  a  right  of  oommon,  &e., 

The  plaintiff,  in  bii  replication  to  the  2d  plea  to  the  Ist  count,  traTerses 
the  right  of  eommon;  and  in  his  replication  to  the  like  pleas,  ae  to  the 
other  five  eonnte,  traverses  the  rabbit-walks  being  parcel  of  the  Middle 
I^clds.  In  the  replication  to  tiie  last  mentioned  plea,  he  traverBeB  the  right 
of  common.  All  theee  iisnes  were  found  for  the  defendant.  To  the  plea 
to  the  5th  count,  the  replication  toaTerses,  "that  the  cattie  were  the  de- 
fendant's own  cattle ;  and  that  they  were  levant  et  couchant  upon  tbe  pre- 
mises were  oommaDable  cattle."  To  this  there  is  a  special  demurrer  for 
cause,  (viz.,  "that  the  replication  is  mnltiiariauB,  and  the  several  matters, 
specifying  them,  are  pat  in  issue;  whereas,  only  one  single  matter  ooght 
to  be  so :")  and  joinder  in  demnrreri  To  the  plea  to  tbe  13tb  count,  the 
replication  traverses  the  license;  (after  protesting  "that  the  tree  was  not 
used  for  gates,  &c.,  as  is  alleged  by  the  defendant's  plea.")  And  to  this 
replication  also,  the  defendant  demurs  specially,  and  shows  for  oanse, 
«that  it  concludes  to  the  country,  whereas,  it  ought  to  conclude  with  an 
kvenueut." 

Sergeant  flxile,  for  the  defendant,  complained  of  the  hardship  the  plun- 
tiff  pnt  upon  the  defendant  in  the  5th  count,  by  enforcing  the  defendant  to 
prove  the  cattle  to  be  bis  own  cattle,  and  commonable  cattle,  and  levant 
and  eovefumt  upon  the  land;  which  hardship  had  obliged  him  to  demur. 

He  argued,  that  some  one  /uc(  only  ought  to  be  pnt  in  issue ;  not  sev- 
eral. 

He  cited  Co.  Lit  126,  a.  It  must  be  one  nngle  certain  material  point. 
And  so  also  8  Rep.  67,  b.  Orogate's  case,  the  last  resolution,  lays  down 
the  rule  accordingly,  "  that  an  issue  ought  to  be  fnll  and  single." 

Now  here  are  three  distinct  facts  put  in  issue,  by  this  replication;  any 
one  of  which  was  sufficient. 

For  if  tbe  cattle  were  not  his  own,  or  were  not  levani  and  covchant,  they 
were  sot  commonable  cattle.  Tbe  plaintiff  might  as  well  have  pnt  twenty 
fiujts  in  issue. 

This  therefore  is,  at  least,  a  fanlt  in  form  :  and  wo  have  demurred  esp^ 
oially,  and  shewn  this  for  cause;  "  that  the  'replication  is  multi-  r^AJo-i 
farious  and  that  several  matters  are  pnt  in  issue  (specifying  them)  '■  ■' 
whereas  only  one  single  matter  ought  to  be  so." 

As  to  the  license :  The  leplioation,  protesting  that  the  ^ee  was  not  used 
for  gates,  Ac.,  traverses  the  license.  To  this  replication,  we  have  demurred, 
out  of  necessity  :  for  though  we  really  have  a  license,  yet  the  person  who 
gave  it  to  us  (the  plaintiff's  steward)  has  denied  it;  and,  we  apprehend, 
would  do  BO  agaiu,  on  oath.  Therefore,  wo  have  demurred  specially,  and 
shewn  for  cause  "  That  the  replication  condudes  to  the  country,  whereas  it 
ought  to  oonolnde  with  an  averment." 

Now,  they  have  traversed  the  license  specially,  and  to  have  concluded 
with  an  averment.  Orogate's  case,  Sd  resolution,  fo.  67,  a.  b.,  shows  that 
his  license  ought  to  have  been  specially  traversed,  and  concluded  with  an 
averment.  And  Bast.  660,  b.  bis,  661,  630,  651,  and  1  Brown,  853,  and 
Thompson's  B)ntr.  365,  and  many  other  prei^ents  are  so. 

Indeed,  where  the  whole  of  the  plea  is  traversed,  the  conclusion  may  be 
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to  the  oonntry.     But  this  Ib  not  a  tnyene  of  the  whole.     So  tlut  this  is  & 
departure,  by  Mr.  Robinson,  from  the  common  form  of  pleading. 
Mr.  TaUt  contra,  for  the  plaintiff. 

One  part  of  the  duplicity,  vii.,  the  oattle  not  bemg  commonable,  is  not 
pointed  out  by  the  special  demnrrer.  ' 

However,  this  traverse  is  not  double :  though  I  agree  that  it  niunerical^ 
contains  several  matters ;  all  which  tt^ther  make  np  the  defendant's  [^ea, 
and  make  one  entdre  defence.  And  it  is  within  the  reason  of  Cro^ite's 
case,  8  Co.  67. 

Whereat  duplicity  it,  where  dittinel  matten,  not  ieing  pari  of  <me  eiUire 
defence,  are  put  tn  iuue.  For  there  are  cases  where  several  matters  may  be 
put  in  one  traverse  :  as,  for  instance,  a  custom  aousisting  of  sevenl  parte 

Now,  all  these  parts  here  traversed  make  one  entire  defence.  For  dw 
cattle  must  be  commonable,  ievant  and  couchant,  and  his  own  :  or  else  it  is 
no  saffioient  defence.  To  prove  which  he  cited  1  Ro.  Abr.  398,  Letter  O, 
pl.  2,  3,  Letters  H  and  I  throughout;  1  Saund.  227,  the  case  of  Stennell 
T.  Hogg;  and  2  Show.  3*28,  tHo  case  of  Manueton  v.  Travilian,  in  point. 
r*S44i  *^^  ^  ^^  ItceDse,  the  cause  of  demurrer  shown  is  ■<  that  he 
L  J  ought  to  have  maintained  his  declaration ;  and  that  he  doght  to 
have  couclnded  with  a  traverse  and  averment." 

But  precedents  are  both  ways.  2  Brown's  Entr.  283,  concludes  as  the 
present  does.  And  whoever  has  seen  the  whole  of  this  record  will  not 
think  that  either  of  the  parties  has  concluded  too  hastily.  He  cited  Uie 
case  of  Clark  v.  Glass,  Tr.  28,  20,  Q.  2,  B.  R.,  to  prove  thai  where  the 
whole  contents  of  the  plea  are  denied,  the  conclusion  must  be  to  the  coun- 
try; but  where  only  a  particular  fact  is  denied,  the  conclusion  must  be  with 
an  averment.  He  also  dted  2  Lntw.  1399, 1401,  the  case  of  Hustler  v. 
Raines. 

Serjeant  Poole,  in  reply. 

Ist.  As  to  the  two  matters  making  but  one  entire  defence: — yet  being 
variety  of  facts,  they  onght  not  both  to  be  put  in  issue.  Crogate's  case,  8 
Co.  67. 

And  the  common  method  is,  to  traverse, "  that  the  said  cattle  were  levant 
and  eoachant." 

As  to  the  case  of  Msnneton  v.  Trevilian,  I  agree  that  the  cattle  ought  to 
be  levant  and  coachanL  My  demurrer  here  is  in  point  of  form;  and  is 
Special. 

2ndly.  I  do  not  know  but  the  party  may  go  to  issue  in  some  cases;  but 
I  say  this  is  not  the  common  form. 

The  case  of  Hustler  v.  Runes,  2  Lntw.  1309,  1401,  proves  nothing 
against  me. 

Lord  Mansfield  held  both  these  demurrers  to  be  frivotcus. 

The  substantial  rules  of  pleading  are  founded  in  a  strong  sense,  and  in  the 
soundest  and  closest  logic;  and  so  appear,  when  well  understood  and  ex- 
pliuned :  though,  by  being  misunderstood  and  misapplied,  they  are  often 
made  use  of  as  instrument  of  chicane. 

As  to  the  present  case.  It  is  true,  you  must  tske  issue  upon  a  single 
point :  but  it  is  not  necessary  that  this  single  point  should  consist  only  of  a 
single  &cL  Here,  the  point  is,  the  cattle  being  entitled  to  oommon :  this 
is  the  ungle  point  of  the  defence.    But,  in  fact,  they  must  be  both  his  own 
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eattlft,  and  liao  levant  and  eouchant ;  whioli  are  two  difienot  esHential  oir- 
cmmstauoes  of  their  being  entitled  to  oonunon ;  and  both  of  them  absolutely 
roqoisite. 

So,  aa  to  the  lioenu.  The  lioenieis  the  point  in  qaestion.  And  this  point 
in  question,  "  whether  the  license  was  given,  *or  not,"  is  pnt  in  rtojE-i 
isme:  the  whole  tnrns  npon  this  particnUr  proportion.  Indeed,  it  I-  ■' 
may  be  a  different  case,  wh^e  the  whole  of  the  plea  is  not  denied;  but 
only  some  parts  of  it.     But  that  is  not  this  ease. 

Mr.  Yates  has  made  right  and  reasonable  and  intelli^ble  distinotiona : 
and  he  has  cited  an  express  authority. 

Ur.  Juiliee  Denuan  concurred. 

1st.  As  to  Crogate's  ease.  The  replication  "  de  injarid  tu&  prcprid 
abtq;  tafi  coma,"  will  do,  in  all  cases  where  matter  of  title,  and  other 
things  of  that  kind,  are  not  included  in  the  "ahtq;  tali  eauta:"  uiA  if 
you  admit  them,  you  may  then  plead  "De  injtarii  tuA  preprid  abique  reii- 
duo  eavKe;"  traversing  that  reddne.  Bnt  the  rule  in  Crogate's  case  does 
not  affect  this  case.  For  here  the  question  is  one  single  proposition,  via., 
the  measure  of  the  common ;  and  the  measure  of  the  common  is  the  levanoy 
ud  coQchancy  jointly  with  the  property. 

Skinner,  137,  is  a  more  sensible  report  of  the  case  of  MoHilon  t.  Trevi- 
lian,  than  2  Show.  828.  And  there,  the  levanay  and  oonchancy,  together 
with  the  property,  were  esteemed  to  be  the  measure  of  the  common;  and 
not  the  levanoy  and  oonobanoy  only. 

So  that  nothing  more  is  h««  traversed  than  the  measure  of  the  common. 
The  caee  is  in  point. 

Besides,  I  think  it  is  within  Cropte's  case. 

Aa  to  the  license.  It  iaright,  and  avoids  the  prolixity  of  pleading.  The 
old  way,  indeed,  was  otherwise;  but  it  is  altered  of  late. 

And  he  cited  a  ease  (of  an  alternate  way  of  traverdag  a  oormpt  agree- 
ment), which  was  in  M.  5  G.  1,  B.  B.,  Fen  v.  Alston,  where  i(  was  holden 
u  that  iJie  pLuntiff  has  a  liberty  either  to  reply  that  the  bond  was  given 
upon  another  aooount,"  and  to  traverse  the  corrupt  agreement  with  an 
abtyne  hoe;  or  to  deny  the  cormpt  agreemeut  directly,  and  conclude  to 
the  country.  And  the  case  of  Baynham  v.  Mathews,  2  Strange,  71,  goes 
npon  the  very  same  foundation ;  and  mentions  the  same  alternative. 

Mr.  Justice  Foster. — I  am  of  the  same  opinion. 

Mr.  Nortou,  who  was  also  of  counsel  for  the  defendant,  desired  the  court 
not  to  give  jndgment  yet ;  but  to  give  them  an  opportunity  to  move  for 
leave  to  vrithdraw  their  demurrers  and  amend ;  which  the  court  agreed  to. 
And  in  a  few  days  afterwards,  Mr.  Norton  moved  for  leave  to  withdraw  the 
*two  demunvrs,  and  plead  to  issue;  (upon  payment  of  costs;}  nnjA-i 
and  a  nde  was  Uicrenpon  granted  to  show  cause.  '■         -' 

And  now  Mr.  YaUt  showed  cause  for  the  plaintiff,  against  the  defend- 
ant's being  at  liberty  to  withdraw  the  two  demnirers,  and  plead  to  issue. 
And  he  cited  6  Mod.  102,  the  case  of  Cross  v.  Bibon ;  6  Mod.  1,  the  case 
of  Stable  V.  Haydon ;  1  Lord  Raym.  668,  the  case  of  Fox  v.  Wilbraham ; 
and  2  Strange,  1002,  the  Bank  of  England  v.  Morriee. 

Seijeant  /We  and  Hr.  Notion  contra,  for  the  defendant. 

The  merits  have  not  been  tried  upon  these  demurrers.  We  move  this 
Kt  common  law ;  not  under  any  statute ;  and  the  court  are  not  bound 
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down  by  any  certain  roles.  And  they  cited  2  Savnd.  402 ;  Rex  t.  GI- 
lames,  2  Strange,  976 ;  Dnoheaa  of  Marlborongh  t.  Widmore,  Hill,  4  Q. 
2  B.  B. :  the  case  of  Cope  t.  MarahaU,  Tr.  28,  CI.  2,  B.  B. ;  vide  ante, 
269,  8.  C. 

The  case  of  Giddins  v.  Giddins,  Tr.  29, 80  Geo.  2  B.  R.,  waa  even  after 
the  court  had  given  their  opinion. 

And  here  is  a  declaration  of  twenty  connts,  manifestly  intended  to  caldi 
the  defendant,  and  to  save  coeta. 

If  oni  motion  ia  granted,  the  contingent  damages  assessed  will  be  out  of 
the  case,  and  will  be  aa  none  at  all. 

Iiord  Mamjitld. — It  is  admitted  to  have  been  done,  after  a  demurrer  and 
argomeot;  bat  this  is  after  a  trial:  and  without  any  &TOrable  eircnm- 


Now,  as  no  case  of  such  an  amendment  after  a  trial  is  cited,  I  take  it  for 
granted  that  none  exists. 

These  are  frivolona  demurrers;  and  the  only  view  of  this  motion  ia  to  get 
rid  of  the  coats.  But  the  plaintiff  wonld  have  had  his  coats  if  the  defend- 
ant had  done  right  at  first,  and  joined  iasne  upon  those  facts,  if  they  had 
been  found  against  him. 

So  that  here  is  neither  precedent  nor  reason  for  allowing  this  modon. 

Mr.  Justice  Deniion  ooncnrred. 

Where  the  demnner  is  first  argued,  before  any  trial  of  the  issues,  the 
court  will  give  leave  to  amend ;  as  in  the  case  of  Giddtna  y.  Giddins.  But 
this  is  an  Utempt  to  amend  an  isane  at  law,  after  a  rerdict  has  been  found 
on  the  issues  upon  facts,  and  contingent  damages  found  upon  the  de- 
muTTers ;  of  which  there  uerer  was  an  inatance.  And  we  do  not  know 
where  it  would  end ;  nor  do  I  well  know  how  the  cause  could  be  again 
carried  down  to  trial. 

r*2471      *^^  ^''  ^^  "^  ^^  ^^°  down  to  issue,  and  had  been  found 
*-        ^  Bgainat  the  defendant,  it  wonld  have  oarried  coats. 

The  eonrt  cannot  help  aeeing  that  this  is  npon  record  :  here  are  verdicts 
and  contingent  damages  fonnd.  Therefore,  we  cannot  help  this ;  I  wish  we 
oould ;  becaase  the  merits  seem  to  be  with  the  defendant 

The  cases  of  amendmeot  cited  are  where  the  whole  is  supposed  to  be  in 
paper;  or  else  the  court  could  not  have  done  it.  We  have  no  authority  to 
do  this,  after  it  ia  plainly  upon  record. 

Mr.  Justice  Foster  concurred. 

iV  ctir  :  unaDimouslj  judgment  for  the  pluntifif  upon  the  demurrer. 


The  decision  of  the  court  npon  the  former  of  the  two  points  involved  iu  this 
demnrrer  was  approved  of  in  O'Brien  v,  Saxon,  2  B.  ft  0.  908.  The  declara- 
tion there  was  for  maticionsi;,  aud  without  reasonable  or  probable  cause  auing 
out  a  commieaion  of  bankruptcy  against  the  plaintiff.  Plea,  that  the  plaintifl^ 
before  tbe  snin^  oat  of  the  cominisaion,  being  a  trader,  and  indebted  to  the 
defendant  in  100^,  became  bankrupt,  whereupon  the  defendant  sued  out  the 
ion.  Btplication  De  injurid.  The  defendant  demnrred,  and 
aasigned  for  cause  that  the  plaintiff  had  attempted  to  pat  in  iasae 
three  distinct  things,  viz.,  the  trading,  the  petitioning  creditor's  debt,  and  the 
bankruptcy.  Bat  the  court  heldit  good,  for"the  three  facta  connected  together 
constitute  but  one  entire  proposition,  and,  therefore,  the  replication  is  good." 

L-.,.„i,.,-^  ..V^lOOJ^Il.' 
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[So,  in  Eden  t.  Tnrtle,  10  If.  k  W.  685,  where  the  acceptor  of  a  bill  pleaded, 
that  the  drawer  who  bad  endorsed  it  over  held  It  for  a  special  purpose  and  for 
the  sole  Qse  and  benefit  or  the  defendant,  a  replication  denying  that  the  drawer 
held  it  for  a  special  pnrpose  and  for  the  sole  nse  and  benefit  of  the  defendant, 
was  held  to  be  good,]  So  it  wm  held  in  Webb  t.  Weatherby,  1  Bing.  N.  0. 
602,  that  payment  in  satisfaction  and  acceptance  in  sstiefaction  may  both  be 
pat  in  issue  by  the  same  replication.  [And  where  the  plea  alleged  a  payment 
by  aD  agent,  a  replication  that  the  defendant  did  not  by  his  agent  in  that  behalf 
pay  was  held  good.  Benniaon  v.  Thelwell  7  M.  £  W.  512 ;  Bell  t.  Tuckett,  3 
H.  t  Gr.  ';84,  4  Scott,  N.  R.  402,  S.  C. ;  Pigeon  v.  Osborne,  12  A.  A  E.  715. 
So,  in  Washbonm  t.  Barrows,  1  Gxeh.  107,  was  a  replication  putting  in  issne 
the  varioQB  steps  through  which  the  plaintiff  hod  obtained  satisfaction  by  sale 
and  application  of  the  proceeds  of  a  mortgage  secnrity.]  But  though  several 
facts  may  often  be  traversed  camulatively,  where  they  conatitote  together  one 
ground  of  action  or  defence,  yet  care  must  be  taken  to  traverse  them  not  copQ- 
latively,  bnt  in  the  disjunctive,  whenever  proof  of  all  of  them  is  not  absolutely 
incumbent  on  the  opposite  party,  Gorom  v.  Sweeting,  2  Wms.  Sannd.  207 ; 
Uoore  V.  Boulcott,  1  Bing.  N.  C.  323;  Stubbs  v.  Lainson,  5  Dowl.  162;  [unless 
the  pleading  traversed  be  distributive,  see  Wood  v,  Peyton,  13  M.  i,  W,  30,] 
And  the  rule  that  several  facts  constituting  one  single  point  may  be  traversed 
cnmolatively,  must  be  taken  with  considerable  qaalification ;  for  every  plea  or 
replication,  which  is  not  bad  for  duplicity,  consists  [as  Ur.  J.  Patteson  remarks 
in  Selby  v,  Bardons,  3  B.  A  Ad.  9)  of  a  single  point,  yet  there  are  cases  where 
a  traverse  of  several  matters  constitnting  one  plea  or  one  replication  has  been 
disallowed.  See  Faulkner  v.  Chevell,  5  Nev.  ft  M.,  5  A.  A  £.  213 ;  White  v. 
Beeves,  2  Moore,  23  ;  [De  Wolff  v.  Bevan,  13  M.  A,  W.  160,  where  the  doctrine 
laid  down  in  the  principal  case  was  discussed,  and  explained,  and  it  is  said  that 
the  replication  to  a  plea  of  accord  and  satisfaction  in  the  old  form  ought  not  to 
traverse  Iwth ;  Bonzi  v,  Stewart,  9  Scott,  N.  B.  525 ;  and  Smith  v.  Diioo,  ^ 
A.  t  E.  21.  Indeed  the  cases  regarding  duplicity  seem  to  rest  at  present  oa 
no  well-settled  principle.  See  Lord  Tenderden's  'observations  in  rtqj^hi 
Selby  V.  Bardons,  3  B.  &  Ad.  1.    Halmo  v.  Mnggleatone,  Mich.  T.   •■  ' 

1637,  reported  3  Mee.  &  W.  30,  6  DowL  112,  the  qnestioa  what  constitutes 
duplicity  was  bronght  before  the  court  by  demurrer  to  a  replication  traversing 
both  sides  of  a  plea  of  mutual  credits.  The  declaration  woa  by  aaaigneea  of  a 
bankrupt  for  money  had  and  received  to  their  use ;  the  defendant  pleaded 
among  other  things  aa  to  191.  19«.  parcel,  Ac,,  that  the  bankrupt  was  before 
bankruptcy  indebted  to  the  defendant  in  201.  for  goods  sold,  and  that  before 
bankruptcy  he  lent  the  defendant  a  cheque  for  97f.  lOa.  on  the  Chesterfield 
bank,  which  cheqae  the  defendant  procored  to  be  cashed  after  the  bankmptcy, 
and  the  amount  of  which  was  the  same  money  for  which  the  plaintiffs  had 
declared  ;  and  as  to  191.  19s.  thereof  defendant  claimed  to  set  off  under  St.  6, 
Q.  4,  c.  16,  a.  SO.  Replication  that  the  bankmpt  was  not  indebted  to  the  de- 
fendant NOR  did  the  bankmpt  give  credit  to  the  defendant  in  manner  and  form, 
Ac.,  the  conrt  after  argument  advised  the  plaintiff  to  amend,  which  he  accord- 
ingly did  on  payment  of  costs.  See  further,  Smith  v.  Dixon,  S  Dowl.  47 ; 
[Butcher  V.  Stewart,  9  M.  A  W.  405  ;]  and  Stevens  v.  Underwood,  4  Bing.  N. 
0.  655.  The  power  of  putting  the  whole  of  a  defence  in  issue  must  of  course 
be  taken  subject  to  the  qoatifications  established  by  Crogate's  case,  which  see 
with  the  notes  ante,  p.  53.  And  negative  pregnoocy  must  be  avoided,  Jones 
▼.  Jones,  16  M.  A  W.  710.]  Where  a  traverse  ia  bad  for  duplicity,  it  appears 
[from  some  authorities]  to  make  no  difference  though  one  part  (^  it  may  be 
immaterial.    Stevens  v.  Underwood,  4  Bing.  N.  C.  655 ;  Begil  i.  Oreeo,  1 
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Hee.  t  Webb.  328.  [TEub  view  Ib  sneUiiied  bj  decidons,  that  it  is  objection- 
able, as  tending  to  embwnss  the  tiial,  to  traveree  bo  as  to  pnt  Id  fasne  to  b« 
tried  an  immaterial  bet,  either  by  ioTolviug  in  the  tnvene  some  matt«r  not 
alleged  expreselj  or  impliedly  b;  the  opposite  part;,  as  in  Biahton  t.  EraitB,  2 
Gr.  M.  &B.  20,  where  the  plaintiff  alleged  for  breach  of  the  condition  of  a  bond 
DOn-pafmeotofGOOM.,  and  the  defendant  pleaded  paTment  of  60002.  aiKfinicretf; 
(bnt  Bee  the  dicta  in  De  Bernard;  v.  Sjulding,  4  Q.  B.  823,  nhere  Bishton  v. 
Evans  was  not  cited  ;)  or  bj  traversing  an  averment  immaterial  to  the  case, 
either  separately  or  together  with  material  averments,  as  in  Snshoell  Y.  Lech- 
more,  1  Lord  Ra;m.  369 ;  Hall  v.  Tapper,  3  B.  A  Ad.  655 ;  Begil  v.  Green, 
Ufcimipni;  Radford  V.  Smith,  3  M.  4  W.  254;  Thnrmanv.  Wild,  U  Ad.  ft  EL 
453  ;  Tnrnley  v.  M'Oregor,  6  Scott,  K.  B.  906.  Indeed,  to  do  so  in  a  traverse 
seems  quite  as  ohjectionable  as  to  plead  aCBrmatively  two  distinct  matters  as 


[•217.] 


defences,  though  only  one  of  them  be  in  law  a  defence,  * 


to  the  objection  of  duplicity,  becanse  it  embarrasses  the  plaintiff  in  hia 
replication,  Wright  v.  Watts,  3  Q.  B.  69.  Nor  does  the  decisioD  of  the  Court 
of  Exchequer  Chamber  in  the  case  of  Palmer  v.  Goden,  8  H.  ft  W.  890,  [ifiU 
effect  be  conBued  to  the  point  actnally  decided),  conflict  substantioUy  with  the 
former  anthoritie*.  That  was  an  action  of  covenant  for  rent  of  turnpike  tollB, 
to  which  there  was  a  plea,  that  the  plaintiff  entered  upon  part  of  the  tolls  and 
ejected,  expelled,  put  ont  and  removed  the  defendant  from  the  possession  thereof, 
ftc.  Replication  that  the  ploiotiffs  did  not  enter  ioto  or  npon  the  Baid  part  or 
portion  of  the  said  demised  tolls,  or  eject,  eipel,  pnt  oat  or  remove  the  defend- 
ant from  the  possession  thereof  moda  et  forma,  to  which  there  was  a  special 
demurrer  on  the  gronnd  that  the  allegation  of  entry  was  immaterial,  and  ought 
not  to  have  been  traversed,  on  which  ground  the  Court  of  Exchequer  gave 
judgment  for  the  defendant.  The  Court  of  Exchequer  Chamber,  however, 
reversed  that  judgment  on  the  ground,  it  woald  seem,  that  no  entry  upon  tolls 
was  impossible,  and  the  averment  and  traverse  of  it  insensible,  so  that,  in  fact, 
no  s^araU  itm£  was  raised  npon  it,  or  that,  if  it  had  any  meaning,  it  mnst  be 
taken  as  part  of  the  defendant's  own  description  of  the  eviction  relied  upon, 
which  the  plaintiffs  had  a  right  to  follow  in  their  traverse.  See  De  Bemardy 
T.  Spalding,  4  Q.  B.  823,  2  Wma.  Sannd.  207,  b.  (m).] 

Ab  to  the  second  cause  of  demurrer,  it  is  now  settled  that,  wherever  a  snbse- 
qnent  pleading  traverses  a  material  part  of  the  former  one  in  snch  a  manner 
that  the  adversary,  if  he  were  obliged  to  answer  it  at  length,  could  do  nothing 
bnt  repeat  the  allegation  traversed,  there  a  conclusion  to  the  country  is  proper, 
and  that  whether  the  traverse  be  or  not  prefaced  by  an  inducement.  Beg.  Geo. 
PI.  Hil.  1834,  PL  13.    See  1  Wms.  Sannd.  103,  a,  note  3. 

With  respect  to  the  refnsol  of  the  application  to  amend,  the  courts  always 
refuse  permission  to  do  so  under  such  circumstances  as  those  in  the  priocipal 
cose,  [Baden  v.  Plight,  4  N.  C.  35 ;  Pearson  v.  Rogers,  9  A.  ft  E.  310  ;  Cruck- 
nell  V.  Trnmau,  9  M.  ft  W.  684,  2  DowL  N.  S.  276,  S.  0. ;  Jones  v.  Jones,  16 
M,  ft  W.  699,  per  Curiam]  ;  and  even  in  cases  where  the  objection  is  not  so 
strOBg,  leave  to  amend  is  by  no  means  granted  as  a  matter  of  course.  See 
Kinder  v.  Paris,  2  H.  Bl.  661 ;  Bex  v.  Holland,  4  T.  R.  459  ;  Evans  v.  Stevens, 
Ibid.  228  ;  Wood  v.  Grimwood,  10  B.  ft  C.  689  ;  Saxby  v.  Kircus,  Say,  117; 
■  Noble  V.  King,  1  H.  BL  37  ;  Jordon  v.  Twells,  Hardw.  171.  Indeed  the  court 
is  very  relnctant  to  amend  after  its  opinion  has  been  delivered  npon  argnmenti 
for,  if  it  were  to  become  asual  so  to  do,  great  eoconragement  would  be  afforded 
to  frivolons  and  experimental  demnrrers,  since  parties  would  take  the  chance 
of  Buccecdiog  upon  argument  of  any  legal  objections  which  might  occur,  know- 
ing that,  in  case  of  failure,  they  would  be  allowed  to  amend,  and  go  to  trial  on 
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tbe  facts.  See  Say,  B.,  116-17,  ud  BraiDa)i  r.  Boberts,  1  Biog.  N.  C.  483, 
vhere  Tindal,  C.  J.,  in  refnsing  anch  an  application,  said,  "The  law  of  West- 
mioster  *Ha11,  I  believe,  ever  since  it  stood  in  the  place  in  which  it  f»„  .g-. 
now  Btands,  baa  been  that,  if  a  party  thinks  proper  to  rest  his  defence  <■  ' 
on  his  case  npon  a  point  of  law,  raised  on  the  record,  he  most  either  stand  or 
bll  npon  the  point  so  raised.  I  do  not  mean  to  say  that  a  case  may  not  arise, 
where  a  point  being  so  taken,  a  party  may  eveD  after  jadgment,  apply  to  the 
Gonrt  to  amend;  bnt,  according  to  the  advice  of  Lord  Coke.  Batler  and 
Baker's  case,  3  Rep.  25,  yon  ought  never  to  rely  on  a  point  of  taw  when  the 
facts  are  in  your  favonr.  AttboDgh  there  are  excepted  cases,  which  will  always 
be  attended  to,  I  should  expect  after  an  argument  has  beeo  heard,  and  jadgment 
given  for  the  pluoUtf,  at  least  a  distinct  affidavit  of  merits  kom  those  who  make 
the  application." 

Bnt  after  demurrer  and  joinder  and  before  argnment,  leave  to  amend  is  now 
s  matter  of  course;  for,  indeed  the  reason  that  the  statute  of  Elizabeth  required 
cbjections  of  form  to  be  shewn  specially  for  cause  of  demurrer,  was  to  give  the 
parties  an  opportnoity  of  amending  tbem.  See  Hatton  t.  Wijker,  2  Str.  816; 
and  amendments  are  sometimes  allowed  even  afio'  argnment.  See  Ayres  t. 
Wason,  I  Songl.  385 ;  Waters  v.  Ogden,  2  Id.  452 ;  Alder  v.  Chip,  2  Bnrr. 
766 ;  Cholmley  v.  Poiton,  3  Bing.  1.  And  so  long  ago  aa  Michielmas  2  Anne, 
tlie  rule  which  has  ever  since  prevailed  was  laid  down  in  the  following  terms, 
viz.:  "Since  pleading  in  paper  is  now  introdnced  instead  of  the  old  way  of 
pleading,  ore  Uthu,  at  the  bar,  it  is  bnt  reasonable  after  a  plea  to  issue  or 
demurrer  joined,  that  upon  payment  of  costs  the  parties  should  be  at  liberty  to 
amend  their  plea  or  to  waive  their  plea  or  demurrer,  while  all  th^  proceedings 
are  on  paper."  Anon.  2  Salk.  520.  Fbr  in  ancient  times  the  counsel,  as  is 
veil  known,  need  to  deliver  the  declaration,  plea,  &c.,  ore  tenut,  at  the  bar,  up 
to  demurrer,  or  issue  in  fact,  and,  in  case  of  any  mistake,  used  to  correct  them- 
selves and  amend  it.  Now  therefore  that  paper  pleadings  ate  substituted  for 
these  oral  ones,  the  same  species  of  amendments  are  permitted,  not  in  con- 
sequence of  any  statute,  but  merely  in  continuance  of  the  old  common  law 
practice. 

Bnt  when  the  proceedings  have  been  entered  upon  record,  the  common  law 
power  of  amendment  ceases ;  for  the  judges  at  common  law  were  prohibited 
firom  allowing  alterations  to  be  made  in  any  record,  Britton,  proem,  2,  3 ;  and 
indeed,  several  of  thom  were,  during  the  reign  of  Edward  the  First,  severely 
punished  for  so  doing,  among  whom  the  Lord  Chief  Justice  Ingham,  or  Heng- 
ham,  was  Bned,  according  to  some,  7000,  to  others  8O0,  marks ;  claus.  6  Edw.  I, 
m.  6  Dogd.  Chron.  Ser.  26.  Year  Book,  M.  2  Ric.  10 ;  4  Inst.  255 ;  1  H.  P. 
0.  646;  which  sum  as  we  are  told  by  Justice  Southcote,  3  lost.  72,  4  Inst. 
255;  was  expended  in  building  a  clock-house  at  Westminster,  with  a  clock  to 
be  heard  in  the  Hall — a  circnmstance  which,  as  is  observed  by  Mr.  J.  Cole- 
lidge,  ID  his  admirable  edition  of  the  Commentaries,  explains  a  dictum  of  Lord 
Holt.  Anon.  6  Mod.  130  ;  where  his  lordship  refusing  to  amend  a  record  said, 
"He  considered  there  wanted  a  clock-house  over  against  the  Hall-gate." 

Several  statutes,  however,  were  soon  passed,  authorising  amendments  in  the 
record  itself.  And  others  called  etatntes  of  Jeofails,  curing  mistakes  of  form 
without  any  actual  alteration.  See  a  good  account  of  these  acts,  B.  N.  P. 
321,  a. ;  and  see  Siboni  t.  Eirkmau,  3  Mee.  ft  Welsh.  46,  where  the  omission  of 
a  similiter  woa  amended  oven  after  Writ  of  Error, 

Id  construing  the  statutesofanM/id^menf,  there  was  one  general  rule,  viz.,  that 
in  order  to  amend  under  them,  there  mnst  be  something  to  amend  by.  Thus 
the  writ  or  bill  was  amendable  b;  the  pracij^i  the  pleadings  by  the  draft  under 
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Goansers  band ;  the  Kisi  Prins  roll  b;  the  plea  roll ;  the  nerdlct,  if  general,  hj 
the  memory  or  ootea  of  the  judge,  or  notes  of  the  asGOciat«  or  clerk  of  Msize,  if 
special,  bj  the  Dotes  of  connBel  or  b;  affidavit ;  the  vrit  of  execatioD  bj  the 
JDdgmeDt,  or  bj  the  award  of  it  apon  the  roll,  or  b;  former  process.  See  Tidd'B 
Prac.  9  Ed.  p.  712 ;  B.  N.  P.  321,  a.  et.  aeq. ;  [H.  t,  Virrier,  12  A.  4  E.  317 ; 
Thorpe  T.  Hooke,  1  Dowl.  501 ;  Arnell  v.  Weatherby,  S  Tyrwh.  485 ;  BickneU 
V.  Weatherall,  1  Q.  B.  914,  by  notes  of  under  flheriff,  Wallia  t.  Goddard,  2  M. 
&  Gr.  912.  It  has  been  held  that  the  iasae  nay,  even  after  verdict,  be  amended 
by  the  writ,  in  order  to  cai«  a  Tariance  between  it  and  the  writ  of  trial,  Watts 
V.  Ball,  1  M.  £  Gr.  208.  In  Cheese  t.  Seales,  10  Meeson  &  Welsby,  490,  where 
the  distringaB  commaoded  the  sherifT  to  have  the  bodies  of  the  jarors  in  vaca- 
tion  instead  of  term,  and  was  tested  on  the  day  on  which  it  should  have  been 
returned,  the  court  amended  it  by  the  award  of  the  Jttrata.  A  writ  of  sommons 
wag  amended  by  the  pracipt,  in  Kirk  v,  Dolby,  6  Mee.  &.  W,  636.  In  Williams 
V.  Williams,  10  M.  &.  W.  477,  the  entry  of  wri(«  on  the  roll,  to  aave  the  Stat- 
utes of  Limitations,  and  the  writs  themselves,  were  amended  alter  demnrrer  and 
at^ment.  And  a  similar  amendment  was  allowed  in  Calverwell  v.  Nngee,  15 
U.  &  W.  559,  see  infra.  An  amendment,  where  there  ia  something  to  amend 
by,  may  be  mode  in  a  criminal  as  in  a  civil  case,  B.  7.  Yirrier,  12  A.  t  E.  217.] 
However,  several  cases  occur  in  the  books  in  which  records  have  been  amended, 
althongh  it  would  appear  that  there  was  nothing  to  amend  by ;  for  instance, 
nalbead  v.  Abrahams,  3  Taunt.  81 ;  where  in  an  action  on  a  bond,  the  plaintifT 
*was  nonsuited  for  a  variance  between  the  bond  and  the  statement  of  it 
•■  '  in  the  declaration ;  and  the  court  set  aside  tbe  nooaait,  and  amended  tbe 
declaration.  See  Skutt  v.  Woodford,  1  H.  Bl.  238 ;  Tidd'a  Prac.  697-8,  70M. 
[In  Brown  v.  Fullerton,  13  Meeson  &  Welsby,  556 ;  2  DowL  4  L.  251,  S.  0.,  a 
plaintiff  was  added,  and  in  Christie  v.  Bell,  16  M.  t  W.  669,  the  character  in 
which  parties  sued  and  were  sned  was  added  to  tbe  writ  of  summons  thongh 
there  was  nothing  to  amend  by,  all  to  save  the  Statute  of  Limitations.  In 
Campbell  V.  Smart,  5  C.  B.  196,  however,  the  court  refused  for  that  purpose  to 
alter  the  date  of  tbe  writ  contrary  to  the  troth.  And  in  Goodchild  v.  Lead- 
ham,  1  Exch.  706,  leave  to  add  a  defeodant  was  refused.  See  the  note  to  Bice 
T.  Shnte,  post,  292],  And  the  late  case  of  Siboni  v.  Kirkman,  3  Uee  4  Welsh. 
46,  seems  to  prove  that  where  the  error  is  an  evident  misprision  of  the  clerk  in 
omitting  a  viell  known  attd  etlabiithed  form  qfteordt,  it  is  not  necessary  to  pro- 
duce any  thing  to  amend  by  in  order  to  indnce  the  court  to  anpply  the  dedciency. 
The  subject  is  not  now,  however,  of  so  much  practical  importance  as  formerly; 
for  by  Keg.  G.  Hil.  1834,  pi.  15,  it  is  directed  that  "  the  entt;  of  proceedings 
on  the  record  for  trial,  or  on  the  judgment  roll,  according  to  the  nature  of  tbe 
case,  shall  be  taken  to  be,and  shall  be,  in  fact,  the  first  entry  of  tbe  proceedings 
in  the  cause,  or  of  any  part  thereof  upon  record."  So  that  now  the  proceedings 
remain  in  paper  nntil  the  making  up  of  the  judgmeot  roll,  in  all  cases,  except 
those  in  which  there  is  a  trial ;  and,  with  respect  to  the  Nisi  Prias  record,  it 
appears  clear  that,  as  the  paper  pleadings  and  issue  are  now  substituted  for  the 
plea  and  issue  rolls,  it  may  he  amended  by  the  former,  as  it  once  might  have 
been  by  the  latter;  besides  which,  very  exteosive  powers  of  amending  it  at  the 
trial  are  given  by  statutes  1  G.  4,  c.  55 ;  9  G.  4  c  15  ;  and  3  4  4  W.  4,  c.  ^ ; 
the  provisions  of  which  will  be  fonnd  in  the  notes  to  Bristow  v,  Wright,  post. 

The  common  law  rule,  that  a  record  was  not  amendable,  mnst  be  taken  to 
mean  that  it  was  not  amendable  after  the  term.  See  B.  T.  Carlile,  2  B.  4  Adol. 
971  i  for  during  the  term  the  record  is  said  to  be  insert;  and  it  is  in  the  breast 
of  the  court  to  mould  it  as  the  justice  of  the  case  requires. 
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No  qnestioQ  htg  been  more  freqnenfly  detennioed  in  conrta  of  jmlice  in 
this  oouQtrj,  thui  that  duplicity  vill  vitiate  a  plea  on  the  one  haad,  Benner 
V.  Elliott,  5  Blackford,  451;  Wanny.M'Goon,2  Scammon,74;  BamtsB  y. 
Hewett,  3  Id.  224 ;  and  on  the  other  that  the  aycrment  or  denial  of  several 
facte,  going  to  make  np  one  point  will  not  render  a  plea  double ;  Stewardson 
T.  White,  3  Har.  &  M'Henr;,  455 ;  Otis  t.  Blake,  6  Mass.  336 ;  Tibbita  t. 
Tllton,  4  Foster,  120 ;  The  State  Bank  v.  Hiotou,  1  Deverenx,  397.  Thna, 
when  the  plaintiff  declared  on  a  covenant  by  the  defendant,  to  moke  a  deed 
of  conveyance,  when  thereto  requested,  and  alleged  a  reque&t  and  refnul) 
a  plea  denying  both  request  and  refusal,  was  held  bad  fordnpUcity,  u  rais- 
ing two  distinct  iaaues,  either  of  which  wonld  have  been  good  without  the 
other.  Connelly  v.  Fierce,  7  Wend.  130.  A  Bimilar  decision  wsa  made  in 
Cooper  T.  Heermanos,  8  Johnson,  315,  with  reference  to  a  replication, 
which  alleged  three  distinct  acta  of  frand  in  obtaining  the  insolvent  dis- 
charge set  forth -in  the  plea,  while  in  Craig  v.  Brown,  1  Peters,  C.  0.  B. 
443,  a  replication  to  a  plea  of  the  statute  of  limitations,  that  the  plaintiff 
was  beyond  sea,  and  that  the  account  was  between  merchant  and  merchant, 
was  held  to  be  doable,  because  each  of  the  points  which  it  presented  was 
distinct  from  the  other,  and  either  would  have  been  sufficient  to  remove 
the  bar  of  the  statnte.  And  the  same  principle  has  been  Uid  down  in  a 
great  number  of  oases,  to  which  the  reader  is  referred  for  instonces  of  its 
application.  The  United  States  v.  Qumey,  1  W.  0.  0.  R.  446 ;  Kennedy 
V.  Strong,  10  Johnson,  289 ;  Nichols  v.  Arnold,  8  Pick.  172 ;  Bnrrass  v. 
Hewett,  3  Scamnion,  224 ;  Benner  t.  Elliott,  6  Blukford,  451 ;  M'Connell 
7.  Stettinins,  2  Gilman,  707;  The  Hampshire  Bank  v.  Billings,  17 
Pick.  87 ;  Austin  v.  Parker,  13  Id.  222 ;  Nichols  v.  Arnold,  8  Id.  172 ; 
Satteriee  v.  Sterling,  8  Cowen,  233  j  Tnttle  v.  Smith,  10  Wend.  388. 

But  while  the  general  rule  is,  that  no  plea  or  traverse  can  be  good  which 
embraces  different  matters,  and  is  insusceptible  of  being  brought  within  the 
scope  of  one  issue;  Austin  v.  Parker,  13  Pick.  222,  it  is  not  the  less  evi- 
dent, that  the  parties  to  an  action,  are  entitled  to  make  aU  the  averments 
requisite  for  their  defence  or  protection,  and  to  join  as  many  facts  in  one 
affirmative  or  negative  pleading,  as  may  be  neoessaty  to  render  it  a  good 
answer  to  that  by  which  it  is  preceded.  Thus  when  the  declaration  sets 
forth  a  judgment  recovered  against  the  plaintiff,  on  a  demand  or  liability 
against  which  the  defendant  has  stipulated  to  iodemnify  him,  and  that  the 
latter  had  notice  of  the  proceedings  in  which  the  judgment  was  obUuned, 
the  plea  must  not  only  aver  that  a  defence  existed,  which,  if  properly  made, 
would  have  been  a  bar  to  the  judgment,  but  that  the  defendant  did  not 
receive  notice  in  time  to  come  in  and  make  it,  because  a  mere  negation  of 
the  validity  of  the  claim  on  which  the  judgment  is  founded,  would  be  no 
answer  to  the  estoppel  growing  out  of  the  notice;  M'Glure  v.  Erwin,  8 
Gowen,  313.  And  the  weight  of  authority  would  unquestionably  seem  to 
be,  that  the  strict  limits  of  necessity  may  sometime  be  overpassed,  and 
several  distinct  facts  put  at  issue  by  one  traverse,  without  incurring  the 
fault  of  duplicity,  even  when  a  denial  of  one  would  have  been  sufficient, 
provided  all  are  mutually  connected  and  dependent,  and  together  make 
np  but  one  point  or  proposition;  Patcber  v.  Spragne,  2  Johnsoo,  462; 
Carrie  v.  Henry,  lb.  488 ;  Strong  v.  Smith,  3  Caines,  160.  Thus  in  Strong 
T.  Smith,  where  the  plea  to  an  action  of  trespass  <{«(zre  dauwm  /regit, 


592  smith's  LBADma  cases, 

ftverred  tlie  seinn  in  fee  of  tbe  locut  in  quo,  to  be  in  the  tmetees  of  the 
town  of  HantingtoQ,  and  &  demise  from  them  to  the  defendant,  the 
plaintiff  was  permitted  to  traTeree  both  the  aeiain  and  the  demise  in  the 
nplioation ;  while  in  Patcher  v.  Sprague,  a  plea  that  certain  horsea  for  the 
Betsore  of  wbioh  the  salt  was  brooght,  were  the  property  of  a  third  per- 
son, and  had  been  taken  under  an  execution  against  him,  was  held  to  be 
properly  answered  by  a  denial  of  both  ita  allegations,  becanse  both  formed 
bnt  one  point,  and  might  therefore  be  bronght  within  the  scope  of  one 
issne.  «TheBiDglepoint,"BaidtheConrt,  in  Strong  V.  Smith,  "is  the  defend- 
ant's right  to  enter  on  the  locta  in  quo.  This  right  is  set  up  as  reenlting 
from  the  two  distinct  facts  of  the  seisin  of  the  tmstees,  and  their  demise 
to  the  defendant,  both  of  which  were  essential  to  oonstitnte  the  righL 
The  seisin  alone  of  the  tmsteea  wonld  have  given  no  right  to  the  defend- 
ant; neither  woold  the  demise  of  itself  have  imparted  any,  nnless  the 
trustees  were  competent  to  make  it  If  the  defendabt  therefore,  had 
traversed  only  one  or  the  other  of  these  facts,  he  would  have  tendered'  an 
immaterial  issae,  the  trial  of  wbioh  would  not  hare  decided  the  merits  of 
the  case  between  the  parties.  It  is  true,  that  in  some  of  the  very  old  cases, 
the  conrt  aay,  that  any  part  of  what  the  defendant  makes  his  title  is  tra- 
versable ;  as  in  Moor  T.  Fadsey,  Hard.  316,  exemplifying  the  very  case  nov 
before  us,  it  is  laid  down,  where  in  trespass  tbe  defendant  alleges  a  seisin 
in  fee  in  a  third  person,  and  a  demise  to  himself,  the  plaintiff  may  traverse 
either  the  s^in  in  fee,  or  the  demise,  at  his  election.  But  in  no  case 
which  I  have  seen  is  it  said,  that  he  may  not  traverse  both.  Admitting, 
howerer,  the  ancient  rule  to  hare  been,  that  he  must  traverse  either  the 
one  or  the  other,  I  should  consider  that  rule  as  altered  by  the  decision  of 
Robinson  t.  Raley,  abore  cited.  Tbe  disdnctions  there  mode  by  Lord 
Mansfield,  appear  to  me  to  be  founded  in  good  sense,  and  to  warrant  na  in 
saying  that  althoughNn  the  present  caee,  the  eeisin  of  the  trustees,  and  the 
demise  to  the  defendant,  are  two  feots,  yet  they  make  bnt  one  point,  and 
the  traverse  is  of  course  well  taken." 

These  cases  were  followed  in  Tucker  v.  Ladd,  7  Oowen,  456,  where  all 
tbe  facts  in  a  plea  which  averred  that  the  suit  was  bronght  for  the  benefit 
of  a  third  person,  against  whom  the  defendants  had  obtuned  a  judgment, 
which  they  claimed  to  set  off  against  tbe  demand  made  in  the  declaration. 
Tore  held  susceptible  of  being  put  at  issue  by  one  trsveree;  and  again  in 
Elminger  v.  Drew,  4  McLean,  S88,  where  a  plea  that  the  deftodant  was 
a  surety,  and  that  time  had  been  given  to  the  principal,  was  allowed  to  be 
met  by  a  replioadon,  denying  both  the  gift  of  time  and  the  saretyship.  A 
number  of  other  instanees  may  be  found  in  tbe  books,  which  all  tend  more 
or  less  strongly  to  support  the  general  posidon  taken  in  Robinson  v.  Kaley, 
anpra,  214,  that  the  multiplicity  of  tbe  facts  denied  by  a  pleading,  do  not 
necessarily  form  an  objection  to  its  validity,  ^cher  v.  Hart,  1  Hum- 
phreys, 624;  The  Turnpike  Oo.  v.  Rife,  2  Carter,  816;  Russell  v.  Rog- 
ers, 15  Wend.  861;  Beokley  v.  Moore,  1  M'Cord,464;  Potterv.Titoomb, 
10  Maine,  68;  Commonwealth  v.  Curtis,  11  Pick.  134;  Waddsma  v.  Bum- 
bam,  1  Tyler,  288 ;  Torrey  v.  Field,  10  Vermont,  858;  The  State  Bank 
T.  Hinton,  1  Devereux,  897 ;  Jackson  v.  Bundlet,  1  W.  &  M.  881. 

But  while  the  principal  case,  and  those  which  have  been  founded  upon 
it,  thus  establish,  that  any  one  point  may  be  put  at  issus  by  a  traverse, 
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however  Damerons  the  olements  which  enter  into  its  compoBitiOD,  it  ia  etill 
lucertain,  ijid  perhape  from  the  uatare  of  things,  mast  ever  remain  so, 
how  far  this  privilege  extends  in  geiient,  and  what  are  its  limits  is  partiou- 
Ur  instances.  The  remarks  of  Fattasoo,  J.,  in  Selbf  v.  Bsrdons,  8  B.  & 
MA.  1;  sapra,  203;  and  of  LivingstoD,  J.,  in  Strong  v.  Smith,  wonld 
aeem  to  impljr,  that  a  replication  may  legitimately  traverae  nil  the  averments 
of  the  plea ;  on  the  groand  apparently,  that  if  the  allegations  made  on  one 
side  are  single,  a  denial  of  them  on  the  other  cannot  be  open  to  the  charge 
of  doplicity,  and  that  if  thej  are  not,  jadgment  ahonld  be  given  against 
him  who  has  committed  thejSrst  fault.  This  propoeition  is,  however,  es- 
Beatiallj  oontrarj  to  the  rules  of  good  pleading,  which  conatautly  tend  to 
narrow  the  issue  to  a  single  point,  and  make  the  duplicity  or  ungleness  of 
each  step  in  the  prooees,  depend  on  whether  it  contains  more  than  is  necee- 
Buy  to  give  it  validity,  and  not  on  what  may  have  been  necessary  to  the 
validity  of  that  by  which  it  is  preceded.  Thus  the  plea  in  Bobinson  v. 
Baley  contained  two  distinct  points,  the  one  that  the  defendant  wag  entitled 
to  distrain,  the  other  that  the  oattla  actnally  taken  were  liable  to  distress ; 
both  of  which  were  essentially  necessary  to  render  it  valid;  bnt  the  repli- 
cation would  have  been  nnqnestionably  bad  had  it  attempted  to  put  both 
these  points  in  issue,  although  it  might  well  embrace  all  the  different  &cts 
which  went  to  make  up  the  latter.  De  Wolf  v.  Bevan,  13  M.  &  W.  169. 
In  Tubbs  v.  Caswell,  8  Wend.  129,  where  the  defendants  pleaded  that  the 
promissory  note  on  whioh  suit  was  brought,  was  made  by  them  jointly  with 
one  B.,  and  that  the  plaintiffs  had  subsequently  released  B.,  a  replication 
which  traversed  both  the  joint  making  and  the  release,  was  held  bad  for 
duplicity;  and  it  was  said  by  the  ahancellor,  in  delivering  bis  opinion  in 
the  court  of  errors,  that  although  both  the  averments  in  the  plea  were  es- 
sential to  the  defence,  and  therefore  in  no  respect  double,  they  were  yet 
distinct  points,  and  as  such,  not  within  the  decision  in  Sobinson  v.  Baley. 
This  case  was  folbwed  in  Tnttle  v.  Smith,  10  Wend.  388,  where  it  was 
said  to  lay  down,  a  better  though  more  stringent  rale  than  those  by 
which  it  was  preceded;  and  the  general  principle  that  every  pleading  will 
be  double,  which  alleges  or  denies  two  or  more  distinct  facts,  when  the 
averment  or  denial  of  one  wonld  have  been  sufficient,  is  fully  sustained  by 
the  recent  case  of  Tehbits  v.  Tilton,  4  Foster,  120.  Duplicity  in  a  plea, 
said  Bell,  J.,  in  delivering  the  opinion  of  the  court  in  this  case,  '■  consists  in 
alleging  two  or  more  distinct  grounds  of  defence,  when  one  of  them  wonld 
be  as  efieotnal  in  law  as  all  of  them ;  and  in  subsequent  pleadings,  in  stat- 
ing two  or  more  matters  in  answer  to  the  preceding  pleading,  when  one  of 
them  would  be  snffident.  Gould's  Fl.  419.  A  single  ground  of  defence 
is  not  necessarily  confined  to  a  single  fact,  since  several  connected  &ctB 
tnay  be,  and  very  often  are,  necessary  to  constitute  one  single  and  com- 
plete answer  to  Che  action.  1  Ch.  PI.  512;  Arch.  Fl.  191;  Fletcher  v. 
Sprague,  2  Johns.  462 ;  Currie  v.  Henry,  2  Johns.  483 ;  Tyler  v.  Lord, 
14  Pick.  163;  Russell  v.  Rogers,  15  Wend.  351.  And  the  same  remark 
is  true  of  the  subsequent  pleadings.  If  several  facts  are  necessary  to  con- 
stitute one  uugle  and  complete  answer  to  the  case  made  by  the  previous 
pleading,  the  replication  or  rejoinder  is  not  double.  1  Cb.  PI.  625;  1 
Arch.  PI.  271;  Otis  v.  BUke,  6  Mass.  286;  MoGlnre  v.  £wen,  S  Cow. 
813. 
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"  In  the  case  of  Bobiiuon  v.  B^^ley,  1  But.  816,  the  rale  u  to  duplidty 
in  «  replication  was  laid  down  too  broadlj,  that  when  several  &ots  consti- 
late  the  single  point  of  defence  npon  which  it  is  intended  to  take  i8ane,the 
replioation  may  traverse  them  all  without  being  objectionable  for  dnplicitj ; 
and  this  decision  was  followed  in  Strong  v.  Smith,  8  Cain,  160,  and  Tncker 
V.  Ladd,  7  Cow.  450.  Bat  the  rale  now  rect^iied  is,  that  whatever  maj 
be  the  form  of  the  plea,  the  replication  will  be  donble  if  it  denies  two  or 
more  facta,  when  the  denial  of  either  of  them  is  a  oomplele  answer,  or  if  it 
assert  two  or  more  bote,  either  of  which,  if  fonnd  trne,  would  be  conclu- 
sive. Nichols  v.  Arnold,  8  Pick.  175.  If  a  plea  consbt  of  several  faots, 
^1  of  which  are  necessary  to  make  a  complete  defence,  the  defendant  can- 
not in  general  traverse  them  all,  nnleea  it  is  necessary  to  make  sach  gene- 
ral denial,  in  order  to  make  a  complete  answer.  If  a  denial  of  one  or  more 
of  the  facts  woald  be  a  perfect  answer,  it  will  make  the  replioation  doable 
to  deny  any  others.  Cooper  v.  Heermanoe,  8  Johns.  813;  Satterlee  v. 
Sterling,  8  Cow.  283;  Tattle  v.  Smith,  10  Wend.  888;  Austin  v.  Parker, 
18  Pick.  2'22."  But  while  this  language  was  held,  it  was  at  the  same  time 
de<nded  that  the  replication  was  not  donble,  thongh  meeting  all  the  sver- 
menta  of  the  plea,  by  a  serieH  of  denials,  beoanse  the  whole  amounted  in 
effect  to  a  special  plene  adminittravU,  and  the  plaintiff  ooold  not  have  left 
any  of  them  unanswered  with  safety.  Although  the  doctrine  thus  held  is 
supported  at  once  by  authority,  and  by  the  reason  of  the  whole  snbject 
of  pleading,  there  is  some  diffioulty  in  its  application,  from  the  want  of 
any  good  test  between  those  oases  in  which  several  averments  make  up 
one  point,  and  may  therefore  be  traversed  together,  and  thoee  in  which 
each  oonatitotes  a  separate  point,  ahhoagh  insaffioient  in  iteelf  as  a  de- 
fence withont  a  union  with  the  others.  Thus  each  of  the  facts  which  in 
Tucker  v.  Ladd  and  Strong  t.  Smith,  were  held  to  be  properly  joined  in 
one  traverse,  might  have  contended  to  be  as  much  distinct  points,  as  those 
whioh  were  held  to  have  that  character  in  Tnbbs  r.  Caswell,  and  to  be 
consequently  inansoeptible  of  being  brought  within  the  scope  of  a  single 
issne. 

On  the  whole,  the  general  and  governing  principle  on  this  qnestion  of 
pleading,  would  seem  to  be,  that  each  snccessive  denial  or  allegadon  must 
contun  no  superfluous  matter,  and  that  each  should  be  limited,  to  what  is 
strictly  necessary  to  constitate  a  good  defence  or  reply  to  the  pleading 
which  it  seeks  to  answer,  although  it  may  go  as  far,  and  cover  as  much 
ground  as  may  be  reqnisite  to  attain  that  object.  Henoe,  two  distinct  &ats 
cannot  ordinarily  be  denied  or  averred  together,  if  the  proof  or  disproof  of 
one  would  have  been  sufficient  to  defeat  or  maintain  the  action.  Bat  this 
general  principle  admits  of  some  qualification,  in  those  cases  where,  aa  in 
Bobinson  v.  Baley,  a  number  of  different  facts  or  averments  relate  to  one 
thing,  or  together  make  up  but  one  propoutton,  and  when  an  attempt  to 
divide  or  separate  them  in  pleading,  would  confuse  and  perplex,  instead  of 
simplifying  the  evidence.  Under  these  circumstances,  nice  distinctions  of 
logic  may  be  controlled  by  the  generality  of  good  sense,  and  the  quosljon 
submitted  as  a  whole  to  the  det«Tmination  of  the  jury,  instead  of  being 
broken  up  into  fragments  too  small  for  a  distinct  view  or  examination. 
Thus,  where  the  de^ndant  pleads,  that  money  or  goods  were  paid  or  de- 
livered in  latisfiuition  of  the  demand  set  forth  in  the  declaration,  and  were 
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«oc«pted  in  satisfaction  by  the  plaintiff,  the  latter  may  traverse  both  the 
delivery  and  the  aoccptance,  because  both  form  but  one  transactioD,  and 
altbough  a  deaUl  of  either  might  be  euffieient,  the  issue  may  be  formed 
find  preBealed  to  the  jury  in  anch  a  way  as  tn  bring  the  whole  before  them; 
Webbs  V.  Wetherby,  1  Bingham  H.  0.  474 ;  and  the  law  was  held  the 
same  way  in  Bennison  v.  Shelwell,  7  M.  &  W.  512 ;  notwitb standing  the 
objection,  that  as  the  payment  was  averred  to  have  been  made  by  an  agent, 
the  replication  which  denied  that  it  had  been  eo  made,  pnt  the  anthority  of 
the  agent  at  isane,  as  well  as  the  payment  and  acceptance. 

Matter  merely  of  indnoement,  or  even  of  surplusage,  which  fbrms  no  part 
of  the  essence  of  a  pleading,  will  not  render  it  doable,  and  may  bo  disregarded 
with  safety  in  the  issue  tendered  or  Joined  by  the  replication ;  Lord  v.  Tyler, 
14  Fick.  166  J  Porter  v.  Brackenridge,  2  Blackford,  885;  Stewardson  t. 
Whit«,  3  Har.  &  M'Henry,  455  ;  and  it  seems  to  have  been  thought  in  these 
cases,  and  in  Dunning  v.  Owen,  14  Mass.  507,  that  the  allegation  of  different 
matters  will  not  constitute  duplicity,  unless  each  would  be  a  valid  and 
snfficicDt  defence  when  taken  separately  and  apart  from  the  others.  But 
this  view  of  the  law  may  expose  the  plaintiff  to  the  hardship,  of  determining 
tiie  legal  effect  of  two  different  allegations,  which  may  be  so  ambiguously 
worded,  that  if  one  only  be  traversed,  the  other  will  be  said  to  be  issuable 
and  material,  white  the  opposite  gronnd  will  be  taken  if  recourse  be  had  to  « 
demurrer.  It  was  accordiagly  held  by  Lord  Donman,  in  Wright  v.  Watte, 
8  Q.  B.  89,  that  a  plea  which  sets  up  two  defences  will  be  double,  although 
only  0U8  may  be  good  or  sustainable,  because  a  defendant  who  has  drawn 
the  plaintiff  on  to  demur,  by  treating  an  averment  as  material,  will  not  bo 
allowed  to  shift  his  position  subsequently,  and  argue  that  it  is  so  purely 
trivial,  that  no  weight  should  be  given  to  it  in  deciding  the  question.  And 
there  can  he  no  doubt,  that  the  pleader  cannot  escape  from  the  charge  of 
duplicity,  on  the  ground  that  one  of  the  defences  which  he  has  set  up  is 
defective  in  form,  or  otherwise  ill  pleaded,  if  it  be  valid  in  substance,  and 
more  especially  if  it  contain  sufficient  matter  to  be  good  after  verdict; 
Purssord  v.  Peck,  9  M.  &  W.  176. 

It  would  seem  well  settled,  that  every  averment  in  pleading  which  is 
material  and  traversable,  and  is  not  traversed,  is  virtnally  admitted.  6ing< 
ham  V.  Stanley,  2  Q.  B.  117 ;  Stephen  on  Pleading,  255.  Nor  will  a  pro- 
testation against  the  tmth  of  matters  not  traversed,  aid  the  difficulty,  or 
avail  anything  in  the  snit  in  which  it  is  made,  although  if  the  party  who 
makes  it  be  sustained  by  the  verdict  as  to  those  points  which  he  puts  at 
issue,  it  will  prevent  him  from  being  precluded  in  future  controversies,  by 
what  would  otherwise  be  his  tacit  admission  of  those  allegations,  which  he 
fails  or  elects  not  to  deny ;  Stephen  on  Pleading,  256,  258  ;  2  Saunders, 
103,  a.,  note  1.  Both  these  rules  would  seem  too  well  establuhed  to  be 
successfully  questioued  as  points  of  pleading,  notwithstanding  the  cases  of 
Edmands  v.  Groves,  2  M.  &  W.  242;  Bcnnion  v.  Davison,  3  id.  179; 
Fraser  v.  Welch,  8  id.  685,  and  Carter  v.  James,  13  id.  187,  where  their 
operation  in  shifting  or  imposing  the  burden  of  proof  was  restricted,  and 
perhaps  somewhat  misapprehended  ;  Infra,  vol.  2,  page  443*.  Hence  it  ne- 
cessarily follows,  that  if  the  plaintiff  docs  not  choose  to  encouuter  the  risk  or 
delay  of  demurring  to  a  plea  bad  for  duplicity,  he  must  confess  and  avoid, 
or  traverse  both  the  defences  which  it  sets  up  agunst  him ;  and  th&t  If  he 
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doBB  not,  aod  limits  bimself  to  protesting  agunst  the  tnith  of  the  one,  and 
denjing  the  other,  the  existence  of  the  former  in  full  force  and  nnansTered  od 
the  record,  will  be  a  reason  for  denying  him  judgment  on  anj  verdict  which 
be  ma;  obtain  on  the  latter,  or  even  for  giving  judgment  against  him  non 
obHanle  verdielo;  Bioharde  t.  Allen,  1  Bibb.  189;  Cutty  t.  Dendy,  3  A. 
&  E.  323 ;  0«nld  t.  Ray,  13  Wend.  639.  Nor  is  any  danger  to  be  api^e- 
hended  from  this  course,  for  althon^  an  objection  on  the  score  of  duplicity 
must  be  taken  by  a  special  demurrer ;  Cnrrie  t.  Beniy,  2  Johnson,  433 ; 
Otis  T.  Blake,  6  Mass.  336 ;  Deoroiz  t.  GUrk,  18  id.  363 ;  Lomaz  v.  Bai- 
ley, 7  Blackford,  399 ;  except  in  the  case  of  pleas  in  abatement,  to  which 
the  statutes  requiring  that  all  grounds  of  demorrer  for  matter  of  form  shall 
be  set  forth  specially,  do  not  »pply ;  Walker  t.  Sergeant,  14  Vermont, 
247;  Eedule  v.  Land,  12  M.  &  W.  606;  and  will  therefore  be  obviated 
under  ordinary  circumstances,  by  pleading  over;  yet  judgment  will  be  ren- 
dered for  the  plaintiff,  on  a  demurrer  by  the  defendant  to  a  replication, 
which  has  no  other  fault,  than  joining  two  distinct  defences  raised  by 
the  plea  in  one  issue;  Beynolds  v.  Blackbnme,  7  A.  &  E.  161;  Iauc 
T.  lUdley,  10  Q.  B.  479 ;  for  under  these  circumstances,  the  defendant 
is  net  entitled  to  complain  of  a  course,  which  hb  own  example  has  in- 
duced, and  in  some  measure  rendered  necessary ;  Strong  t.  Smith,  3  Caines, 
160,  165. 

It  was  held  in  Patcher  v.  Sprague,  in  accordance  with  the  decision  in 
Bobinson  v.  Raley,  and  with  the  opinion  of  Sergeant  Williams,  (1  William's 
Saunders,  108,  note  1,)  that  a  replication  which  introduces  no  affirmative 
matter,  and  is  limited  to  a  simple  traverse  or  denial,  may,  and  generally 
ought  to,  conclude  to  the  country,  and  not  to  the  court,  even  when  it  puts 
only  part  of  the  plea  in  issue,  and  leaves  the  rest  unanswered.  It  was 
said  that  when  a  traverse  is  so  direct,  and  of  such  a  character,  that  it  can- 
not be  answered  by  the  opposite  party  by  matter  in  confession  and  avoid- 
ance, without  a  departure  from  the  plea,  the  replication  should  conclude  to 
the  country ;  because  the  defendant  can  lose  nothing  by  being  compelled 
to  add  the  similiter,  and  join  issue  instead  of  rejoining.  The  doctrine  that 
a  traverse  of  part  of  (he  plea,  should  conclude  with  a  verification,  seems  a 
relic  of  the  formal  traverse,  with  an  absque  hoe,  which  is  now  seldom  used. 
And  the  better  opinion  would  seem  to  be,  that  a  conclusion  to  the  conntij 
will  be  good  even  when  the  abigm  hoe  is  employed,  if  the  whole  matter  of 
the  plea  be  denied  by  the  replicadon ;  Snyder  v.  Croy,  2  Johnson,  428. 
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[UPORnD  1  BdXB.  46?.] 

ProjHrtT  In  It  luik-iiots  pwiH  likt  thmc  tn  ouli,  b;  d^T*T]i:  aad  K  Mrtr  tsUoc  It  beam  llila  ud 
tut  Itlat,  ti  witlU«d  to  ntiln  It  u  iciliut  ■  IbriMr  owiut  from  wbom  it  hu  DHB  ttDlan. 

It  ma  on  action  of  trover  agaiost  the  defeodant,  upon  a  bank-note,  for 
the  pajment  of  twentjr.one  ponnds  ten  Bhillings,  to  one  William  Finney,  or 
bearer,  on  deroaDd. 

The  canse  oama  on  to  be  tried  before  Ijord  Mansfield,  at  the  sittings  in 
Triaitj  term  last  at  Guildhall,  London ;  and  npon  the  trial  it  appeared  that 
William  Finoe;,  being  possetsed  of  this  bank-note  on  the  11th  of  Decem- 
ber, 1766,  eent  it  b;  the  general  post,  under  cover,  directed  to  one  Bernard 
Odenharty,  at  Chipping  Norton  in  Oxfordshire;  that  on  the  same  night  the 
mail  was  robbed,  and  the  bank-note  in  question  (amoogit  other  notea^  taken 
and  carried  away  hy  the  robber;  that  this  bank-note,  on  the  12th  of  the  same 
December,  came  into  the  hands  and  possession  of  the  plaintiff,  for  »  foil 
and  valuable  consideration,  and  in  the  usual  oonrse  and  wa;  of  his  business, 
and  without  any  notice  or  knowledge  of  this  bank-note  being  taken  out  of 
the  mail. 

It  was  admitted  and  agreed  that,  in  the  common  and  known  course  of 
trade,  bank-notes  are  paid  by  and  received  of  the  holder  or  possessor  of 
them  as  cash;  and  that  in  the  usual  way  of  negotiating  bank-notes,  tbey 
pass  from  one  person  to  another  as  cash,  by  delivery  only,  and  without  any 
fnrther  inquiry  or  evidence  of  title  than  what  arises  fin)m  the  possession. 
It  appeared  that  Mr.  Finney,  having  notice  of  this  robbery  on  the  13th  of 
December,  applied  to  the  Bank  of  England  "to  stop  the  payment  of  this 
note ;"  *which  was  ordered  accordingly,  upon  Mr.  Finney's  enter-  ™25n 
ing  into  proper  security  "  to  indemnify  the  bank."  '■        •' 

Some  little  time  after  this  the  plaintiff  applied  to  the  bank  for  the  pay- 
ment of  this  note ;  and,  for  that  purpose,  delivered  the  note  to  the  defends 
ant,  who  is  a  olerk  in  the  bank  :  but  the  defendant  refused  either  to  pay 
the  note,  or  to  re-deliver  it  to  the  plaintdfF.  Upon  which  this  action  was 
brought  against  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  aud  the  sum  of  i\L  10*. 
damages;  subject,  nevertheless,  to  the  opinion  of  this  court  upon  this  qne^ 
tion — ■'  Whether,  under  the  circumstances  of  this  case,  the  pluntiff  had  a 
sufficient  property  in  this  bank-note  to  entitle  him  to  recover  in  the  present 
Mtion  f" 

Mr.  WiUianu  was  beginning  on  behalf  of  the  plaintiff  :— 

But  Lord  MaiufiM  sud,  "  That  as  the  objection  came  from  the  side  of 
the  defendant,  it  was  rather  more  proper  for  the  defendant's  counsel  testate 
and  nige  their  objection." 

Sir  Richard  Uojfd  for  the  defendant. 
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The  present  action  ia  broogfat,  not  for  the  money  dne  upon  the  note,  hut ' 
for  the  note  itself,  the  paper,  the  oridence  of  the  debt.  So  that  the  right 
to  the  money  ia  not  the  present  qnestion  :  the  note  is  only  an  evidence  of 
the  money's  being  doe  to  him  u  bearer. 

The  note  must  either  come  to  the  plaintiff  by  assignment,  or  mnst  be 
oonsidered  as  if  the  bank  gave  a  fresh,  separate,  and  distinct  note  to  each 
bearer.  Now  the  plaintiff  can  hare  no  right  by  the  assignment  of  a  robber. 
And  the  bank  cannot  be  considered  as  giving  a  new  note  to  each  bearer : 
though  each  beaier  may  be  considered  as  having  obtained  from  the  bank  a 
nev  promise. 

I  do  not  say  whether  the  bank  can  or  cannot  step  payment,  that  U  an- 
other question .     But  the  note  is  only  an  instrument  of  recovery. 

Nov  this  note,  or  these  goods  (as  I  may  eall  it),  vraa  the  property  Gt 
Mr.  Finney,  who  pud  in  the  money  :  he  is  the  real  owner.  It  ia  like  a 
medal  which  might  entitle  a  man  te  payment  of  money,  or  to  any  other 
advantage.  And  it  is  by  Mr.  Finney's  authority  and  request,  that  Hr. 
Baoe  detained  it. 

f^cn-i  It  may  be  objected,  "  that  this  note  is  to  be  oosudered  *as  cask 
'-  -l  in  the  usual  oonrse  of  trade."  But  still  the  oourse  of  trade  is  not 
at  all  affected  by  the  present  question,  abont  the  right  te  the  note.  A  dif- 
ferent species  of  action  mdst  be  broaght  for  the  note  from  what  must  be 
brought  sgunst  the  bank  for  the  mon^.  And  this  man  has  elected  to 
bring  trover  fbr  the  note  itself,  as  owner  of  the  note ;  and  not  to  bring  his 
action  against  the  bank  for  the  money.  In  vhioh  action  of  trover  propert; 
cannot  be  proved  in  the  plaintiff  for  a  special  proprietor  can  have  no  right 
against  the  true  owner. 

The  eases  that  may  afiect  the  present  are  1  Salk.  126,  M. ;  10  W.  8 ; 
Anonymous,  coram  Holt,  Chief  Jnstioe,  at  Nisi  Prios  at  Guildhall  There 
Lord  Chief  Justice  Holt  held,  "  Xhst  the  right  owner  of  a  bank-l»ll,  who 
lost  it,  might  have  trover  against  a  stranger  who  found  it;  bnt  not  agunat 
the  person  to  whom  the  finder  transferred  it  for  a  valnable  consideration,  by 
reason  of  the  course  of  trade,  which  creates  a  property  in  the  assignee  or 
bearer."  1  Lord  Baymoud,  788,  S.  C,  in  whioh  case  the  note  was  paid 
away  in  the  oourse  of  trade :  but  this  remains  in  the  man's  hands,  and  ia 
not  come  into  the  course  of  trade.  H.  12  W.  8,  B.  B. ;  I  Salk.  283, 264, 
Ford  V.  Hopkins,  per  Holt,  Chief  Justice  at  Niei  Prina  at  GuildhalL  "If 
bank-notes,  exchequer-notes,  or  million-lottery  ti^^eta  or  ^e  like,  are  stolen 
01  loot,  the  owner  has  such  an  interest  or  property  in  them  as  to  bring 
an  action,  into  whatsoever  hands  they  are  come.  Money  or  cash  is  not  to 
be  diatingnished ;  bnt  these  notes  or  bills  are  distingnishable,  and  cannot 
be  reckoned  in  cash ;  and  they  have  distinct  marka  and  numbers  on  them." 
Therefore  the  true  owner  may  s^e  these  notoa  wherever  he  finds  them,  if 
not  passed  away  in  the  course  of  trade. 

1  Strange,  605.  H.  8  Q.  1.  Jn  MiddleMZ,  coram  PraU,  Chief  Jns- 
tioe, Armory  v.  Delamirie — A  ohimney-a weeper's  boy  found  a  jewel.  It 
was  ruled,  "  that  the  finder  has  such  a  property  as  will  enable  him  to  keep 
it  against  all  bnt  the  rightful  owner;  and,  consequently,  may  maintain 
trover." 

This  note  is  just  like  any  other  piece  of  proper^,  until  pawed  away  in 
the  conse  of  trade.   And  here  the  defendant  acted  as  agent  to  the  true  owner. 
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Hr.  WWamt  eostn,  far  the  pUintiff. 

*!nte  bolder  of  this  bank-note  upoa  a  valiuble  eoorideratioD,  bu  rtncD-r 
ft  right  to  it,  even  ttgainst  tbe  trae  owner.  '-       ^ 

1st.  The  drouUtioD  of  these  notes  vesta  b  property  in  the  bolder,  «bo 
oomee  to  the  poesessioii  of  it  npon  a  Talnable  eonsiilerktion 

2dl7.  This  is  of  raat  ooDBeqnence  to  trade  nnd  oommerce }  wad  thejr 
would  be  gntdy  incommoded  if  it  were  otherwise. 

Sdly.  This  fiilla  within  the  reuon  of  a  sale  ia  niar1[ot.oTsrt ;  and  ought 
to  be  determined  upon  the  same  principle. 

First. — He  pnt  several  cases  where  the  usage,  course^  and  ooavenience 
of  trade,  made  the  law,  and  sometimes  even  against  an  lot  of  parHament, 
8  Eeb.  444,  Stanley  v.  Ajles,  per  Hale,  Chief  Jnstioe,  at  Gnildhsll.  2 
Strange,  1000,  Lamlej  v.  Palmer;  where  a  parol  aoceptanoe  of  a  bill  of 
exchange  was  holden  sofhoient  against  the  acceptor,  1  Salk.  23. 

Secondly  .—-This  paper  credit  has  been  always,  and  with  great  lewon, 
&vored  uid  oioouraged,  2  Strange,  846,  Jenya  v.  Fawler  et  al. 

The  usage  of  these  notes  is,  "  that  they  pass  by  delivery  only ;  and  are 
eonwdeied  as  oorrent  cash ;  and  the  posBesaion  always  oanies  with  it  the 
property."     1  Salk.  126,  pi.  5,  is  in  point. 

A  partioolar  mischief  ia  rather  to  be  permitted,  than  a  general  inoonve- 
nience  inonrred.  And  Mr.  Finney,  whowaerobbedof  this  note,  wasguilty 
of  some  laohea  in  not  preventing  it. 

Upon  Sir  Richard  Lloyd's  argnment,  a  holder  of  a  note  might  anffer  tbe 
Ion  of  it  for  want  of  title  against  a  troe  owner ;  even  if  there  was  a  ehasm 
in  the  transfers  of  it  Uirongh  one  only,  ont  of  five  hundred  hands. 

Thirdly. — This  is  to  be  considered  upon  the  same  foot  as  a  sale  in  mar- 
ket-overt. 

2  Inst.  713.    "  A  sole  in  market-overt  binds  thoae  that  had  a  right." 

Bnt  it  is  objected  by  Sir  Biobard,  "  that  there  is  a  sohstantial  difierence 
between  a  right  tb  the  note,  and  a  right  to  the  money."  Bnt  I  say  the 
right  to  the  money  will  attract  to  it  a  right  to  the  paper.  Onr  right  is  not 
by  assignment,  but  by  law,  by  the  nsage  and  custom  of  trade.  *I  nou-i 
do  not  contend  that  the  robber,  or  evdn  tbe  finder  of  a  note  has  a  '^  -' 
right  to  the  note,  bnt,  after  cirealation,  tbe  bolder,  npon  a  valnablo  consi- 
deration, has  a  right. 

We  have  a  property  in  this  note ;  and  hare  recovered  the  valne  against 
the  withholderof  it.  It  is  not  material  what  aotionweconld  have  brought 
against  the  bank. 

Then  he  answered  Sir  Bichard  Lloyd's  cases;  and  agreed,  that  the  tme 
owner  might  porane  bis  property,  where  it  came  into  the  hands  of  another, 
without  a  valiuble  consideration,  or  not  in  tbe  course  of  trade ;  which  is 
all  that  Lord  Chief  Justice  Holt  sud  in  1  Salk.  284. 

As  to  1  Strange,  &05,  he  agreed  that  the  finder  has  the  property  against 
•11  bat  the  rightfht  owner ;  not  s^nst  him. 

Sir  Richard  JJoyd  in  reply : — 

I  agree  that  the  holder  of  the  note  has  a  special  property  ;  but  it  does 
not  follow  tEiat  he  can  muntain  trover  for  it  against  the  true  owner. 

This  is  not  only  without,  bnt  against  the  consent  of  the  owner. 

Supposing  thu  note  to  be  a  sort  of  mercantile  cash ;  yet  it  has  an  ear- 
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nutrk,  by  whicli  it  may  be  distinguished ;  therefoie  (xorer  will  lie  for  it 
And  so  is  the  case  of  Ford  t.  Hopkias. 

And  you  may  reooTer  a  thing  stolen  from  &  merchant,  u  well  as  a  thii^ 
stolen  from  another  man.  And  this  note  ia  a  mere  pieoe  of  paper :  it  ma; 
be  as  well  stopped  as  any  other  sort  of  mercantile  cash  ^aa,  fw  instance,  a 
policy  which  has  beau  stolen.)  And  thishssnotbee&pauedaway  in  trade: 
but  remains  in  the  hands  of  the  true  owner.  And  dierefore  it  docs  not 
»gnify  in  what  manner  they  are  passed  away,  when  they  are  passed  away ; 
for  this  was  not  passed  away.  Here  the  true  owner,  or  his  servant  (whioh 
is  the  same  thing),  detains  it.  And  surely  robbery  does  not  direst  the 
property. 

This  is  not  like  goods  sold  in  marketovert :  nor  does  it  pass  in  the  way 
of  a  market-overt ;  nor  is  it  within  the  reason  of  a  market^overt.  Suppose 
it  was  a  watch  stolen :  the  owner  may  seiie  it,  though  he  finds  it  in  a 
market^overt,  before  it  is  sold  there.  Bnt  there  is  no  market-overt  fyr 
bank-notes. 

noi^'\-\  *^  '^^^T  ^^  holder's  (merely  as  holder)  having  a  right  to  the 
'■*'-'  note,  agunat  the  true  owner;  and  I  deny  that  the  possessioii  gives 
a  right  to  the  note. 

Upon  this  argument  on  Friday  last,  Lord  Mansfield  then  said,  that  Sir 
Richard  Lloyd  had  argaed  it  so  ingeniously,  that  (though  he  had  no  doubt 
about  the  matter)  it  might  be  proper  to  look  into  the  oases  he  had  cited,  in. 
order  to  give  a  proper  answer  to  them;  and  therefore  the  conrt  deferred 
giving  their  opiniou  to  this  day.  Bat  at  the  same  time  Lord  Hansfidd 
sud  he  wonld  not  wish  to  have  it  understood  in  the  city  that  the  court  had 
any  doubt  about  the  point. 

Lord  Mansfield  now  delivered  the  resolution  of  the  court 

After  stating  the  oase  at  large,  he  declared,  that,  at  the  trial  he  had  no 
sort  of  doubt  that  this  action  was  well  brought,  and  would  lie  against  the 
defendant  in  the  present  oase;  upon  the  general  course  of  business,  and 
from  the  consequences  to  trade  and  commerce  :  whioh  wonld  be  mooh  in- 
commoded by  a  contrary  determination. 

It  has  been  very  ingeniously  argued  by  Sir  Richard  Lloyd,  for  the  defend* 
ant.  Bnt  the  whole  fallacy  of  the  argument  turns  upon  oompariog  bank- 
notes to  what  they  do  not  resemble,  and  what  they  ought  not  to  be  <x»n- 
pared  to,  viz.,  to  goods,  or  to  securities,  or  documents  for  debts. 

Now,  they  are  not  goods,  nor  securities,  nor  dooumente  for  debts,  nor  are 
so  esteemed  :  but  are  treated  as  money,  as  cash,  in  the  ordinary  course  and 
transaction  of  busiuess,  by  the  general  consent  of  mankind ;  which  gives 
them  the  credit  and  onrrency  of  money,  to  all  intents  and  purposes.  They 
are  as  much  money  as  guineas  themselves  are ;  or  uty  other  ounsnt  coin, 
that  is  used  in  common  payments,  as  money  or  cash. 

They  pass  by  a  will,  which  bequeaths  all  the  testator's  money  or  cash ; 
and  are  never  considered  as  securities  for  money,  bnt  as  money  itself. 
Upon  Lord  Aileabury's  will,  9001.  in  bank-notes  was  considered  as  cash. 
On  payment  of  them,  whenever  a  receipt  is  required,  the  receipts  are  always 
given  as  for  money,  not  as  for  secorities  or  notes. 

r*2561  ^'  "^  ^"^"'P^'^^  ^°y  cannot  be  followed  as  identical  *and 
L  J  distiuguishable  from  money  :  but  are  always  considered  as  money  or 
cash. 
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'TJe  pitjr  tbst  reporters  sometimes  oatch  at  qnUnt  expressions  that  may 
bftppea  to  be  dropped  at  the  bar  or  bench ;  and  mistake  their  meaning.  It 
baa  been  qoaintlj  aaid,  "  that  the  reason  irhj  money  oannot  be  followed  is, 
because  it  has  no  ear-mark ;"  bnt  this  is  not  true.  The  irve  reaton  u, 
vj)OKaeeottntofthee»rrenryo/iti  itcannot  be  recavertd  afieril  hatpoMfd 
in  eurreney.  So  in  case  of  money  stoleo,  tbe  true  owner  cannot  reoover  it; 
after  it  bas  been  paid  away  fairly  and  hoaestiy  npon  a  valuable  and  boni 
Jide  oonsideradon  ;  bnt  before  money  ha*  patted  in  ewreiuy,  an  action  may 
be  brought/or  the  money  itielf.  There  was  a  case  in  1 G.  1|  at  the  sittings, 
Thomas  v.  Whip,  befbre  Lord  Macoleafield;  wbicb  was  an  action  upon 
aasnmpait,  by  an  administrator  against  the  defendant,  for  money  had  and 
reoeiTed  to  bis  use.  The  defendant  was  nurse  to  tlie  intestate  during  his 
uokness ;  and  being  alone,  oonTeyed  away  the  money.  And  Lord  Maccles- 
field beld  that  the  action  lay.  Now  this  must  be  esteemed  a  finding  at 
least. 

Apply  this  to  the  case  of  a  bank-nol«.  An  action  may  lie  against  tiie 
finder,  it  a  ime ;  (and  it  is  not  at  all  denied :)  but  not  after  it  has  been 
paid  away  in  ourrenoy.  And  this  point  has  been  determined  even  in  the 
infancy  of  bank-notes  i  for  1  Salk.  128,  M.,  10  W.  3,  at  Nisi  Prius,  is  in 
point.  And  Lord  Chief  Justice  Holt  there  says,  that  it  is  "  by  reason  of 
the  course  of  trade ;  which  creates  a  property  in  the  assignee  or  bearer." 
(And  "  tbe  bearer  "  is  a  more  proper  ezpreasion  than  assignee.) 

Here  an  innkeeper  took  it,  bonhfide,  in  his  business,  from  a  person  who 
made  the  appearance  of  a  gentleman.  Here  is  no  prelenoe  or  Buspioion  of 
oollnnon  with  the  robber ;  for  this  matter  was  strictly  inquired  end  ezam- 
iDed  into  at  the  trial ;  and  is  so  stated  in  the  case,  "  that  he  took  It  for  a 
fall  and  valuable  eonsideratiou,  in  the  usual  oonrse  of  bunneas."  Indeed, 
if  there  had  been  any  collusion,  or  any  circnmstances  of  unfair  dealing,  tbe 
case  bad  been  much  otherwise.  If  it  bad  been  a  note  for  1000^  it  might 
have  been  suspicious :  bnt  this  was  a  small  note  for  21/.  10*.  only :  and 
money  ^ven  in  exchange  for  it. 

Another  case  cited  waa  a  loose  note  in  1  Ld.  Raym.  738,  ruled  by  Lord 
Chief  Justieo  Holt  at  Guildhall,  in  1698 ;  which  *proves  nothing  r*.>e>^i 
fbr  the  defendant's  side  of  iheqneation;  but  it  is  exactly  agreeable  L  "  J 
to  what  is  lud  down  by  my  Lord  Obief  Justice  Bolt,  in  the  esse  I  have 
just  mentioned.  The  action  did  not  lie  agunst  the  assignee  of  the  bank- 
bill  ;  because  he  had  it  for  valuable  ooonderation. 

In  that  ease  he  had  it  from  the  person  who  found  it;  bnt  tbe  action  did 
not  lie  against  him,  beoanse  he  toc^  it  in  the  course  of  curreocy ;  and  there- 
fore it  oould  not  be  followed  in  bis  hands.  It  never  shall  be  followed  into 
tbe  hands  of  a  person  who  honA  J\de  took  it  in  the  eonrae  of  currency,  and 
in  the  way  of  bis  business. 

Tbe  case  of  Vord  v.  Hopkins  waa  also  cited :  which  was  in  Hil.  12  W. 
8,  coram  Holt,  Chief  Jns^ce,  at  Nisi  Prius,  at  Guildhall ;  and  was  an  action 
of  trover  for  million-lottery  tickets.  But  this  must  be  a  very  incorrect 
report  of  that  case  :  it  is  impossible  that  it  can  be  a  true  representation  of 
what  Lord  Chief  JosUoe  Holt  said.  It  represents  him  as  speaking  of  bank* 
notes,  exchequer-notes,  and  million-lottery  tickets,  as  like  to  each  other. 
Kow  no  two  things  can  be  more  unlike  bo  each  other  than  a  lottery-ticket 
ud  a  bank-note.   Lottery-tickets  are  iden^oal  and  specific :  specific  actions 
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lie  for  tbem.  Thej  may  proTS  eztremelj  nnoqnal  in  valae ;  one  msy  be  a 
prize ;  another  &  blank.  Land  ie  not  mora  epacifio  than  lotterj-tiaketa  are. 
It  is  there  said,  "  that  the  delivery  of  the  plaintiff's  tickets  to  the  defend- 
ant, aa  that  ease  was,  was  no  ohange  of  property."  And  moat  dearly  it 
was  no  ohange  of  the  property  :  ao  far  t^e  case  is  right  Bat  it  ia  hen 
urged  ae  a  proof  "  that  the  tma  owner  may  follow  a  stolen  bank-note,  into 
vhat  hands  soerer  it  shall  come." 

Now  the  whole  of  that  case  tonu  npon  the  throwing  in  bank-notea,  as 
being  like  to  lottery-tickets. 

Bnt  Lord  Chief  Jnatioe  Holt  conld  never  say,  "that  an  action  voold  lie 
agunst  the  person  who,  for  a  valuable  consideration,  had  reoeived  a  butk. 
■iot«  which  had  been  stolen  or  lost,  and  (oMijtf^a  paid  to  him;"  erentlun^ 
the  action  was  brought  by  the  true  owner  :  beoanse  he  had  determined  oth- 
erwise but  two  yeua  before ;  and  beoanae  bank-notea  an  not  like  lottery- 
tickets,  but  money. 

The  person  who  took  down  this  oase,  oertaioly  misunderstood  Lord  Chief 
Justice  Holt,  or  mistook  his  reasons.  For  this  reasoning  would  prove,  (if 
P^ncQ.  it  was  true,  as  the  reporter  "^presents  it,)  that  if  a  man  paid  to  a 
L  J  goldsmith  500/.  in  bukk-notea,  the  goldsmith  could  never  pay  tbem 
away. 

A  bank-note  is  constantly  and  universally,  both  at  home  and  abroad, 
treated  as  money,  as  cash ;  and  paid  and  received  as  cash ;  and  it  is  necea- 
sary,  for  the  purposes  of  commerce,  that  their  currency  should  be  established 
and  secured. 

There  was  a  case  In  the  Court  of  Chancery,  on  some  of  Mr.  Gbfld's 
notes,  payable  to  the  person  to  whom  they  were  ^ven,  or  bearer.  The 
notes  had  been  lost  or  destroyed  many  years.  Mr.  Child  was  ready  to  pay 
tbem  to  the  widow  and  administratrix  of  the  person  to  whom  they  wore 
made  payable;  upon  her  giving  bond,  with  two  reaponuble  sureties,  (aa  ia 
the  custom  in  such  cases,)  to  indemnify  him  against  the  bearer,  if  the  notei 
should  ever  be  demanded.  The  administratrix  brought  a  Inll;  which  was 
dismissed,  because  she  either  conld  not,  or  would  not,  give  the  aeeurity 
required.  No  dispute  ought  to  be  made  with  the  bearer  of  the  caah-note ; 
in  regard  to  commerce,  and  for  the  sake  of  the  credit  of  these  notes :  thongh 
it  may  be  both  reasonable  and  customary  to  stay  the  payment,  till  inquiry 
can  be  made  whether  the  bearer  of  the  note  came  by  it  fairly  or  not. 

Lord  Mansfield  declared  that  the  court  were  all  of  the  aame  opinion  fbt 
the  plaintiff;  and  tbat  Mr.  Justice  Wilmot  concurred. 

Rule — That  the  postea  be  delivered  to  the  plaintiff. 


Tub  general  rale  of  the  law  of  England  is,  that  no  man  can  acquire  a  title  to 
a  chattel  personal  from  any  one  who  has  himself  no  title  to  it,  except  only  bf 
sale  in  Tnarket-oTert.  Peer  v.  Humphrey,  2  Adol.  &  El.  995.  The  case  of 
Miller  v.  Race,  however,  has  established  an  exception  in  the  case  of  negotiable 
instramenta,  the  property  in  which  will  pass,  like  that  in  coin,  along  with  the 
possession,  when  they  have  been  pnt  into  tbst  state  in  which,  according  to  the 
usage  and  custom  of  trade,  they  are  transferred  from  one  man  to  another  by 
delivery.  This  was  again  determined  in  Grant  v.  Yanghan,  3  Burr.  1616,  m 
the  case  of  a  draft  by  a  merchant  on  his  banker;  and  in  Oorgier  v.'MieviUe,  3 
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B.  A  C.  45,  in  the  c&se  of  a  bond  giTen  by  tbe  King  of  Prnasw,  by  which  he 
declared  himself  and  hia  aacceasora  bound  to  tntry  perton  viho  should  for  tie 
time  beinff  be  the  holder  of  the  bond,  and  which  was  proved  to  be  saleable  in  the 
market,  and  (with  other  bonds  of  a  like  description)  to  pass  from  hand  to  band 
at  a  variable  price.  See  Lickbarrow  t.  Mason,  S  T.  R.  683,  post,  383,  respect- 
ing bills  of  lading  ;  Zwinger  v.  Samnda,  7  Tannt.  265 ;  Lnctts  t.  Dorrein,  Ibid. 
278,  as  to  dock  warrants.  [Braudao  v.  Bamett,  in  the  Common  Fleas,  1  U.  & 
Gr.  909 ;  2  Scott,  N.  R.  96,  in  the  Eicheqner  Chamber,  6  M.  4  Gr.  630  ;  7 
Scott,  N.  B.  30,  in  the  Honae  of  Lords,  12  CI.  4  Fin.  787,  as  to  Exchequer 
Bills  ;  Partridge  v.  Bank  of  England,  9  Q.  B.  396,  aa  to  dividend  warrants.] 
See  also  Lang  v.  Smyth,  7  Bing.  284,  the  facts  of  which  will  preaentty  be  stated. 
In  the  Attorney-General  v.  Bonwena,  4  M.  4  W.  171,  the  fonns  of  several 
foreign  eecnrities  accnatomably  tnuisferable  tike  cash  in  this  counti7  will  be 
foand. 

A  negotiable  iaatrnment  being  clearly  tranaferable  by  an;  person  holding  it, 
BO  aa  by  delivery  thereof  to  give  a  good  title  to  any  person  honestly  acquiring 
*it,"  per  Abbott,  C.  J.,  3  C.  4  A.  47,  the  next  qnestion  is,  what  inetni-  rajg^l 
menta  may  with  propriety  be  termed  negotiable.  And  to  thia  it  may 
be  answered.  That  whenever  an  instrament  ia  such  that  the  Ugal  right  to  the 
property  secnred  thereby  paaaes  from  one  man  to  another  by  the  delivery  thereof 
it  ia,  properly  apeaking,  a  negotiable  instrament,  and  the  title  to  it  will  veat  in 
any  person  taking  it  bond  fide,  and  for  value,  whatever  may  be  the  defects  in 
the  title  of  the  person  transferring  it  to  him.  An  instrument  is  called  negotiable 
when  the  legal,  right  to  the  property  secured  by  it  passea  by  iUi  delivery, 
because,  although  an  inatmment  may  be  saleable  in  Uie  market,  and  treated  in 
many  respects  like  caab,  yet,  if  by  a  transfer  of  it  nothing  paaa  but  a  right  to 
me  OD  it  in  the  name  of  the  transferor  or  origioal  party  to  it,  anch  an  instrument 
ia  not  properly  speaking  negotiable.  Thus,  in  Olynn  v.  Baker,  13  East,  &09, 
an  India  bond  was  held  not  to  be  a  negotiable  ioBtrament,  (there  being  then  no 
act  equivalent  to  61  G.  3,  c.  64,  s.  4,  which  afterwarda  rendered  India  bonds 
negotiable.  In  that  case  the  plaintiff  and  the  defendant  bad  lodged  their 
respective  India  bonds  with  the  aame  bankers,  who  improperly  sold  the  defend- 
ant'a  bonds,  and  on  hia  demand  delivered  to  bim  thoee  of  the  plaintiff  to  the 
same  amount,  and  payable  to  the  same  obligee,  viz. :  W.  O.  Bibley ;  the  defend* 
ant,  not  knowing  that  the  bonda  handed  to  him  were  not  hia  own,  afterwards 
sold  them,  and  received  the  proceeds.  It  was  held  that  the  plaintiff  might 
recover  the  amount  from  him  in  an  action  for  money  hod  and  received ;  see 
Williamson  v.  Thompson,  16  Yes.  jun.  443.  In  Gorgier  v.  Mieville  this  case 
was  cited,  and  relied  on  as  an  anthority  agaiuat  the  negotiability  of  the  King  of 
Frnasia'a  bond ;  but  Abbott^  C.  J.,  said  that  the  case  was  distingaishable  from 
Glynn  v.  Baker.  "  There,"  aaid  his  lordship,"  "  it  did  not  appear  that  India 
bonds  were  negotiable,  and  no  ofAer  ^»qik  could  hava  tued  on  them  but  th« 
obligee.  Here,  on  the  contrary,  the  bond  is  fxtyablt  to  iht  betartr,  and  it  was 
proved  at  the  trial  that  bonda  of  this  description  were  negotiated  like  Ez- 
cheqner  Bills."  It  may  therefore  be  laid  down  as  a  safe  mle  that  where  an 
instrument  ia  by  the  coston  of  trade  transferable,  like  cash,  by  delivery,  and 
is  also  capable  of  being  sned  npon  by  the  person  holding  it  pro  tempore,  there  it 
is  entitled  to  the  name  of  a  tugotiable  inttntmeni,  and  the  property  in  it  passes 
to  a  botui  fide  transferee  for  value,  though  the  transfer  may  not  have  taken 
place  in  marketovert.  But  that  if  either  of  the  above  requisites  be  wanting 
i.  e.,  ifit  be  either  not  accustomably  transferable,  or,  though  it  be  accustomably 
transferable,  yet,  if  its  nature  be  such  as  to  render  it  incapable  of  being  put  in 
suit  by  the  party  holding  it  pro  ientpore,  it  ia  not  a  ntgotiabk  iiutrument,  nor 
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will  deUvei7  of  it  pus  the  propert;  of  it  to  «  vendee,  however  bond  fi&t,  if  the 
tt^nsferor  himself  have  not  a  good  title  to  it,  and  the  tiuDBfer  be  made  out  oT 
ntarhtt^ineri.  To  illnstrate  these  propositions,  bills  and  notes  payable  toheaRi, 
or  payable  to  order  and  endorsed  in  blank,  are  beyond  all  doubt  wgUieiilt 
jrutrumsTi/i  in  the  fall  sense  of  those  words.  Solomona  v.  Bank  of  En^ancl, 
13  East,  135  ;  Grant  v.  YaDgban,  3  Bnrr.  1516  ;  Collins  v.  Martin,  3  B.  &  P. 
«49 ;  Peftcock  r.  Rhodes,  Dong.  636  ;  Wookey  v.  Fole,  4  B.  A  A.  1 ;  for  they 
are  both  accnstomably  transferable  like  cash,  and  are  also  capable  of  being  Bwd 
on  by  the  holder  pro  Umport.  Bat  if  sach  a  bill  be  specially  endorsed,  its 
negotiability  is  at  an  end,  for  it  becomes  thereby  incapable  of  being  sned  npon 
by  any  one  except  the  special  endorsee.  Siponmey  v.  Lloyd,  8  B.  *  C.  622, 
5  Bingh.  525  ;  Archer  v.  Bank  of  England,  Dongl.  639 ;  Trenttel  v.  Baraadoii, 
8  Tannt.  100.  In  Glynn  v.  Baker,  the  court  appears  to  have  been  of  opimon 
that  even  had  the  jury  expressly  found  the  India  bond  to  be  negotiable,  sod  to 
pass  accnstomably  by  delivery,  it  would  not  have  been  so  in  contemplation  of 
law.  "  If  it  be  meant,"  said  Lord  Ellenboroagh,  "  to  liken  this  U>  the  case  of 
bankers'  notes,  in  Uiller  v.  Race,  as  having  acquired  in  fact  a  negotiable  qatUty, 
and  being  received  as  cash,  or  to  ordnance  debeotnres,  notes,  bills,  and  other 
secoritieH  of  the  same  descriptioD,  which  are  circnlated  daily  in  the  money 
market,  the  fact  of  sncb  negotiability  shoald  be  stated.  Sul  nppomng  it  wen 
ranf„-|  so  ilaUd,  how  coalda  right  of  action  be  made  toptut  'on  theae  teeuritia 
by  nich  a  practice  to  the  holder  of  them,  itherebi/ law  jMtuehHff hi  patiett 
There  must  always  be  that  impediment  eiisting  to  the  legal  negotiability  of  Bach 
instruments  which  distinguishes  them  from  bills  of  exchange,  and  secnrities  of 
that  nature,  in  which  the  Itgal  interest  passes,  under  the  law  merchant,  by 
endorsement  and  delivery  to  another."  Taddy,  Seijeant,  cited  a  case  of  Mac- 
lish  V.  Ekina,  to  the  same  point,  a  short  note  of  which  is  to  be  found,  13  East, 
615.  See  also  Taylor  v.  Kimer,  3  B.  &  Ad.  321,  and  Taylor  t.  Trneman,  1  M. 
A  M.  453 ;  which  were,  however,  decided  on  the  constmction  of  St.  6  Q.  4,  c. 
94,  [the  conclusion  of  Baron  Parke's  judgment  in  Hibblewhite  v.  M'Morine,  t 
H.  A  W.  216,  his  remarks  in  Daly  v.  Thompson,  ID  M.  A  W.  318],  and  the 
expressions  of  Asharst,  J.,  2  T.  B.  71,  and  post.  It  is  submitted,  therefore,  as 
at  least  probable  that  if  the  rigbt  of  sning  on  an  instmment  should  not  appear 
upon  fhe/aee  of  it  to  be  extended  beyond  one  particular  individual,  no  usage  of 
trade,  however  extensive,  wonld  be  allowed  by  the  courts  (at  least  in  the  case 
of  an  English  instrument)  to  confer  npon  it  the  character  and  incidents  of  nego- 
tiability. [Accord.  Partridge  v.  Bank  of  England,  9  Q.  B.  396,  which  see  a> 
to  dividend  warrants.]  It  is,  however,  right  to  mentioa  that  there  is  a  case  of 
Renteria  v.  Bnding,  1  U.  A  U.  511,  which  seems  at  first  sight  to  militate  against 
this  doctrine.  In  that  case  the  pluntiff  signed  abill  of  lading  for  goods  shipped 
in  Spain,  by  Bernardo  Echeluce,  to  be  delivered  in  London,  to  Messrs.  O'Biktt, 
on  being  paid  freight,  primage,  aad  average  :  there  was  no  mention  of  assigns 
in  the  bill  of  lading.  The  defendants  having  received  the  goods,  and  being 
sned  for  freight,  Broagham  argned  that  the  bill  not  being  assignable  by  endorae- 
ment,  they  were  not  liable.  A  witness  was  then  called,  who  proved  that  b3ls 
of  lading  from  Spain  were  frequently  in  the  same  form,  and  were  neverthelesa 
treated  as  assignable  by  endorsement.  Tord  Tenterden,  after  referring  to  the 
Treatise  on  Shipping,  page  286,  5th  edition,  and  reading,  "for  if  a  person  accept 
anything  which  he  knows  to  be  snbject  to  a  duty  or  charge,  it  is  natnral  to  eo>- 
elude  he  means  to  take  the  duty  or  charge  on  himself,  and  the  law  may  very 
well  imply  a  promise  to  perform  what  he  so  takes  npon  himself,"  said,  "  thii 
seems  to  me  to  be  the  correct  principle,  and  the  omission  of  the  words  or  Ikeir 
auigru  makes  no  difference."    Now  if  Renteria  v.  Rnding  be  taken  to  prove 
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that  E  bill  of  Iftding  omitting  the  words  attttfiu  is  nevertheleBS  BS^guable,  so  as 
to  pass  the  legal  right  io  the  goods  to  the  endorsee,  it  cprtainl;  does  appear  to 
militate  against  the  doctrine  above  contended  for,  and  seeins  also  contrary  to 
tbe  opiDion  expreased  hj  Aahnnt,  J.,  in  Lickbarrow  t.  Mason,  2  T.  B.  71 ; 
where  bis  lordship  sa;^,  "  The  assignee  of  a  bill  of  lading  tmstfi  to  tbe  endorse- 
ment ;  the  instrument  is  in  its  natare  transferable  in  this  reBpect ;  therefore,  it 
is  similar  to  the  case  of  a  bill  of  exchange.  J[f  the  atntignor  had  iniaided  io 
rulrain  iht  mgotiabUiiy  of  it,  he  tkotdd  have  confined  tht  delivery  of  the  goods 
to  the  vendee  only,  but  he  hae  made  it  an  endonMe  instrument."  But  if  Ren- 
teria  v.  finding  be  taken  onlj  to  show  that  the  deliver;  np  of  the  goods  to  the 
deFendants  was  a  snfBcient  conaideration  to  support  &  promise  on  their  part  to 
pay  tbe  freight,  ftc,  and  that  sach  a  promise  might  be  implied  from  their 
knowledge  that  the  goods  the;  accepted  were  sobject  to  those  charges,  the  case 
will  be  distinguishable,  and  wilt  be  similar  to  that  of  Williams  v.  Leiper,  3  Burr. 
1886,  where  the  defendant,  a  broker,  being  aboat  to  sell  the  goods  of  A.,  for 
the  benefit  of  liia  creditors,  the  plaintiff,  A.'s  landlord,  came  to  destrain  them  ; 
iqtoD  which  the  broker  promised  to  pa;  the  rent,  if  the  landlord  wonid  permit 
him  to  retain  and  sell  the  goods ;  the  consideration  was  held  sufficient,  and  the 
promise  binding.  In  Williams  v.  Leaper,  therefore,  the  landlord's  rclinqnisb- 
ment  of  liis  lien  on  the  goods  for  rant  was  a  sotBcient  coosideration  to  support 
a  promise  by  a  party  not  being  the  owner  of  the  goods,  but  who  obtained  pos- 
session of  them  by  the  landlord's  relinqiiishment  of  his  lien,  to  pay  the  charge 
upon  them  for  rent :  and  pari  raiiom,  in  Bentertia  v.  Rading,  the  master's 
relinqnishment  of  his  lien  on  the  goods  for  freight  was  a  snfficient  consideration 
to  sapport  a  promise  by  the  defendants,  who  obtained  possession  of  the  goods 
by  the  Captain's  relinquishment  of  liis  lien,  to  pay  the  charge  upon  them  for 
ft«ight ;  and  the  passage  of  his  work  referred  to  by  Lord  Tenterden  shows  that 
each  a  promise  may  be  implied  ;  and  thongh  Scaife  *.  Tobin,  3  B.  &  Ad.  523, 
*(wbich,  however,  is  subsequent  to  Renteria  t.  Rnding,)  decides  that  a  rani] -i 
persoD  who  is  not  the  owner  of  goods,  does  not  by  the  mere  receipt  of 
them,  with  tbe  knowledge  that  they  were  subject  to  a  charge,  bind  himself  to 
pay  it ;  yet  it  is  there  laid  down  by  Lord  'Tenterden,  that  if  sach  a  person 
receive  the  goods  in  pnrsaance  of  a  bill  of  lading  making  the  payment  of  snch 
charge  a  condition  precedent  to  the  delivery  of  the  goods,  or  if  ho  have  notice 
from  the  master,  that  if  he  take  the  goods  he  most  take  them  subject  to  the 
charge,  he  will  be  liable.  Now  in  Renteria  t.  Ruding  the  defendants  claimed 
to  receive  the  goods  by  virtue  of  the  bill  of  lading,  which  made  the  payment  of 
freight,  tec,  a  condition  precedent  to  the  deliveiy.  And  thongh  they  might 
not  be,  properly  speaking,  endorsees  of  the  bill ;  still  as  they  exhibited  it,  and 
claimed  to  receive  the  goods  in  pursnance  of  it,  they  might  fairly  be  taken  to 
have  assented  to  its  terms,  so  that  a  promise  to  pay  tbe  charge  therein  imposed 
might  be  implied. 

Further — although  an  instrument  may  contain  nothing  on  tbe  face  of  it 
incoDsistent  with  the  character  of  negotiability,  still,  if  it  be  not  accnstomably 
transferable  in  tbe  same  manner  as  cash,  it  will  not  be  looked  upon  as  a  negoli- 
Me  aufmment,  Thna  in  Lang  v.  Smyth  a  question  arising  whether  certain 
instrnments  called  bordereaux  and  coupons,  which  purported  to  entitle  the 
bearer  to  portions  of  the  public  debt  of  the  kingdom  of  Naples,  were  negotiable 
instruments ;  the  jury  having  found  that  they  did  not  usually  pass  from  band 
to  hand  like  money ;  tliat  finding  was  held  conclusive  to  show  that  they  were 
not  negotiable  instruments.  Whether  an  instrument  which  bas  never  been 
■demnly  recognized  by  the  law  as  negotiable  be  accustomably  transferable  by 
delirery,  or  not,  is  a  qaestion  which  must  in  each  cose  be  left  to  the  determioft. 
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tion  or  t>  jniy.  It  was  snbmitted  to  the  jniy  in  Lang  t.  Smyth,  and  held  to 
have  bean  rightly  so. 

It  seems  to  have  been  thought  in  Lang  v.  Smyth,  that  if  a  question  were  to 
arise  respecting  the  negotiability  of  a  foreign  instmment,  and  it  were  shown 
not  to  be  negotiable  in  the  conotry  where  it  was  made,  the  fact  of  its  oceaglom- 
ably  passing  like  cash  in  this  coantry  wonid  not  make  it  negotiable. 

"These,"  said  Tindal,  G.  J.,  "are  not  Engliah  instramentB  recognised  by  the 
law  of  England,  but  Neapolitan  secarities  bronght  to  the  notice  of  the  court 
for  the  first  time,  and  as  Judges  we  are  not  allowed  to  form  an  opinion  on  them 
untax  tupplied  with  evidence  at  to  the  law  of  ike  country  vihenee  they  ame. 
Judges  have  only  taken'upon  themselves  to  decide  the  nature  of  instraments 
recognised  by  the  law  of  this  country,  as  bills  of  exchange,  which  pass  cnrrent 
by  the  law  merchant,  divided  warrants,  or  exchequer  bills,  the  transfer  of  which 
is  founded  on  statntes,  which  a  judge  in  an  English  conrt  is  bound  to  know.  It 
has  been  urged  that  in  Geoipa  v.  Mieville,  the  case  of  the  Prussian  bonds,  no 
evidence  was  given  of  the  foreign  law.  But  evidence  was  given,  that,  by  the 
usage  of  merchants  in  this  country,  those  bonds  passed  from  hand  to  hand,  which 
ns^e  conld  have  scarcely  existed  unless  they  were  negotiable  in  Prussia,  so 
that  evidence  as  to  the  law  of  Prussia  was  rendered  unnecessBry,  And  the 
qnestion  Is  not  so  much  what  is  the  usage  in  the  country  whence  the  instrament 
comes,  as  in  the  country  where  it  was  passed."  The  rule  to  be  collected  from 
this  seems  to  be  that  a  foreign  instmment  is  not  negotiable  here,  unless 
negotiable  where  it  was  made ;  but  that  evidence  that  it  is  accustomably  trans- 
ferable from  hand  to  hand  in  this  cooctry,  is  primdjacie  evidence  that  it  also  is 
so  broad.  One  class  of  cases  in  which  the  negotiability  of  an  instnuneat 
becomes  Important,  is  where  a  question  arises  whether,  upon  the  holder's  death, 
it  be  subject  to  probate  duty.  Now  as  the  ordinary's  right  to  grant  probate  at 
all  depends  on  the  locality  of  the  effects  within  his  diocese,  it  has  been  held 
that  French  rente*,  American  stock,  and  debts  doe  from  a  foreigner,  being 
transferable  abroad  only,  most  be  considered  as  locally  situate  abroad,  and, 
consequently,  as  exempt  from  probate  duty;  but  that  foreign  bills  and  bonds, 
given  by  the  Russian,  Dntch,  and  Prussian  governments,  accustomably  saleable 
in  the  market  here  are  chattels  in  this  country  liable  to  probate  duty,  although 
the  dividends  npon  the  Dntch  bonds  were  payable  solely  at  Amsterdam. 
Attorney-General  t.  Bouwens,  4  M.  A  W.  171 ;  Attorney-General  v.  Hope,  1 
C.  M.  Sc  Rose.  530;  8  BUgh,  44;  Attorney-General  v.  Dimond,  1  0.  ft  Jerv. 
3S6. 

It  has  thus  been  endeavoured  to  deduce  some  rales  whereby  to  ascertain 
when  a  particular  instrument  is  or  is  not  negotiable.  When  once  decided  to  be 
negotiable,  it  becomes,  as  has  been  already  stated,  exempted  from  the  ordinary 
rule  respecting  chattels  personal,  and  property  in  it  may  be  transferred  by  a 
man  who  has  none  in  it  himself,  to  a  person  taking  it  bond  Jide,  and  for  a  good 
consideration.  Grant  v.  Tanghan,  3  Burr.  1516 ;  Collins  v.  Martin,  3  B.  ft  P. 
649 ;  Wookey  v.  Pole,  4  B,  ft  A.  1 ;  Peacock  v.  Rhodes,  Dongl.  639 ;  Lawson 
V,  Weston,  4  Esp.  56  ;  Snow  v.  Saddler,  3  Bing.  610.  But  a  party  who  has 
not  taken  it  bond  fde,  and  for  good  consideration,  will  not  be  permitted  to 
retain  it :  for  it  stands  on  the  same  footing  as  money,  except  that  it  is  mnch 
^  *more  easily  identified,  and  money  itself  could  not  be  retained  under 
I        -I  those  circumstances. 

This  was  decided  in  Olark  v.  Shee,  Govrp.  197,  where  the  plaintiff's  clerk 
received  notes  and  moneys  for  his  master,  and  laid  them  oat  with  defendant  in 
illegal  insurances  of  lottery-tickets ;  the  master  being  able  to  prove  their  iden- 
tity, was  held  entitled  to  recover  them.    "When  money  or  notes,"  said  Lord 
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Uansfleld,  "are  paid  l<mdJlde,KaA  apon  a  Talaable  consideration,  tbey  neTer 
shall  be  bronght  back  b;  the  true  owner ;  bat  where  thef  come  maid  jide  into 
a  person's  hands,  the;  are  in  the  nature  of  apeciSc  property ;  ani  M  their 
identity  can  be  traced  and  ascertained,  the  party  has  a  right  to  recover."  Such 
being  the  principle,  the  contest,  in  each  particnlar  case  has  ever  since  been 
whether  the  circamstancee  under  which  the  negotiable  instrament  has  passed  to 
the  party  claiming  to  hold  it,  afford  evidence  of  malAjida,  bo  as  to  bring  the 
case  within  the  lattor  part  of  the  mle  laid  down  in  Clarke  v.  Shee,  by  Lord 
Mansfield.  Now,  it  was  very  eariy  held,  that  there  might  be,  on  the  part  of  a 
person  taking  a  negotiable  iiutniment,  negligence  of  snch  a  description,  and  so 
gross,  as  would  afibrd  cogent  evidence  of  maid  fides;  in  other  words  as  wonld 
satisfy  any  reasonable  man  that  the  party  gnilty  of  it  mnst,  or  ought  to,  have 
snspected  that  the  dealing  in  which  he  wae  engaged  was  tainted  with  frand. 
This  was  laid  down  in  Solomons  v.  The  Bank  of  England,  13  East,  135.  Bnt 
the  case  which  has,  perhaps,  gone  farthest  on  the  subject,  is  Qill  v.  Cnbitt,  3 
B.  ft  0.  466.  That  was  an  action  bronght  upon  a  bill  drawn  by  Evered  on  the 
defendants,  and  accepted  by  them,  on  the  20tb  of  Angost,  1823,  a  letter  contain- 
ing this  bill,  with  two  others,  was  enclosed  in  aparcel,  and  booked  at  the  tireen 
Man  and  Btill,  for  Birmingham,  where  the  parcel  arrived,  bat  the  letter  was 
fonnd  to  have  been  opened,  and  the  bills  were  gone.  The  plaintiff's  nephew 
swore  that  on  the  2lBt  of  August,  between  9  &.  10,  anti  meridiem,  the  bill  was 
brought  to  the  office  of  the  plaintiff,  a  bill-broker  in  London,  by  a  person  whose 
features  was  fiuniliar,  bnt  whose  name  was  unknown  to  him,  and  who  desired 
thebillmightbediaconntedibuttbe  witness,  at  first  declined  to  do  so,  because 
the  acceptors  were  not  known  to  him :  the  person,  who  bronght  the  bill,  then 
said,  that  a  few  days  before  he  had  bronght  other  bills  to  the  office,  and  that, 
if  inquiry  were  made,  it  would  he  fonnd  that  the  parties  whose  names  were  on 
this  bill,  were  highly  respectable  :  he  then  quitted  the  office,  and  left  the  bill, 
and  on  inquiry,  the  witness  waa  satisfied  with  the  names  of  the  acceptors:  the 
stranger  returned  after  a  lapse  of  two  hoars,  indoraed  the  bill  in  the  name  of 
CharUt  Taylor,  and  received  the  full  valae  for  it,  the  usual  discount,  and  a  com- 
miaaion  of  two  shillings  being  deducted :  the  witnesa  did  not  inqaire  the  name 
of  the  person  who  bronght  the  bill  or  hia  address,  or  whether  he  brought  it 
on  his  own  account  or  otherwise,  or  how  he  came  by  the  bill.  It  was  the 
practice  at  the  plaintiff's  office  not  to  make  any  inquiriea  about  the  drawer  or 
other  partiea  to  a  bill,  provided  the  acceptor  was  good.  The  Lord  Chief  Justice 
left  it  to  the  jnry  vihMxr  the  plaintiff  had  taken  the  bill  under  eircumttaneea 
which  ought  to  haoe  excited  the  tuipicion  ofaprudeni  and  cartfid  man.  If  they 
thonght  he  had,  they  were  to  find  a  verdict  for  the  defendant.  His  lordship 
asked  the  jnry  what  they  woaid  think  if  a  board  were  affixed  over  an  office  with 
this  notice,  "Bills  discoanted  for  persona  whose  featurea  are  known  and  no 
qaestiona  asked."  The  jnry  found  for  the  defendant,  and  a  new  trial  being 
moved  for,  woe  refused,  Uie  Lord  Chief  Justice  Baying,  he  agreed  that  the  case 
was  hardly  diatingnishable  from  Lawson  v.  Weston,  4  Eap.  56,  bnt  could  not 
help  thinking  that,  if  Lord  Kenyon  had  anticipated  the  consequences,  he  would 
have  paused  before  he  pronounced  that  decision.  Bayley,  J.,  said,  "  It  is  said 
that  the  question  usually  submitted  to  the  consideration  of  the  jury  bos  been 
whether  the  bill  waa  token  bond  fide,  and  whether  a  valuable  consideration  woa 
^ven  for  it.  I  admit  that  has  been  generally  the  case,  but  I  consider  it  waa 
parcel  of  the  bond  fidtt  whether  the  plaintiff  had  aaked  all  those  questions 
which,  in  the  ordinary  and  proper  manner  in  which  "trade  is  conducted,  f,^,~, 
a  party  ought  to  ask."  "  It  ia  a  question  for  the  jury,"  said  Holroyd,  ^  ^ 
J.i^whether  a  bill  has  been  taken  bond  fide  or  not,  and  whether  due  and 
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reasonable  caatioD  baa  been  naed  bj  tbe  party  takiog  it"  This  caae  hu  Wn 
stated  at  some  length,  becaose  it  has  been  the  one  nanally  most  relied  onbj 
persons  seeking  *to  invalidate  the  transfer  of  a  bill  on  the  groniid  s^ 
V^^^"]  want  of  caution  in  taking  it.  It  was  followed  by  Snow  t.  Peacock,  3 
Bing.  408;  Down  v.  Hailing,  i  B.  k  C.  330  ;  SlaUr  t.  West,  Dana  &  Llojd, 
15;  Beechwith  v.  Corrall,  4  Bingh.  444;  Strange  v.  Wigoey,  6  Bingh.  617; 
Easly  V.  Grockford,  10  Bingb.  243 ;  which  last  ia  a  atrong  case :  the  plaintiff 
there,  who  was  robbed  of  a  bank-note  for  2001.,  was  held  entitled  to  recover  it 
from  the  defendant,  who  had  taken  it,  as  he  said,  in  parent  of  a  bet  at  the 
Derby,  bnt  conld  not  recollect  from  whom.  In  Snow  v.  Saddler,  3  Bingh.  610, 
the  court  had  held  that  a  person  who  received  a  stolen  30/.  note  in  payment  of 
a  bet  at  Doncaster,  might  retain  it  against  the  true  owner;  but  the  conrt  dis- 
tingoished  the  case,  on  acconnt  of  the  larger  amount  of  this  note.  See  fnrther, 
Bnm  V.  Morris,  4  Tyrwh.  485  ;  Hayoes  v.  Foster,  4  Tyrwh.  60 ;  and  Fanconrt 
7.  Bnll,  1  Bingh.  N.  C.  681.  However,  a  disposition  has  of  late  been  mani- 
fested to  relax  the  strictness  with  which  the  condnct  of  the  person  receiving 
a  bill  or  note,  improperly  come  by,  has  heretofore  been  regarded.  In  Orwik  v, 
Jadls,  5  B.  &  Ad.  909,  an  accommodation  bill  for  lOOOf.  was  frandnlently  sold 
to  Howard,  for  whom  the  plaintiff'  disconnted  it.  In  an  action  against  the 
drawer,  Lord  Denman  left  it  to  the  jnry  to  find  for  the  plaintiff,  if  they  thoogfat 
he  had  not  been  gnilty  of  groii  negligence,  and  the  conrt,  on  a  motion  for  a  new 
trial,  ruled  that  that  was  the  correct  expression.  "  I  never,"  said  Fatteson,  J., 
"contd  understand  what  was  meant  bya  party  taking  a  bill  nndercircDmstances 
which  ought  to  have  excited  the  snBpicion  of  a  prudent  man."  (Vide  tamen 
the  observations  of  Ttndal,  L.  C.  J.,  in  YaaghaD  v.  Menlove,  3  Bingh,  N.  C. 
4T5.)  This  was  followed  by  Backhouse  v,  Harrison,  G  B.  i  Add.  1098 :  thete 
the  plaintiff,  an  officer  of  a  banking  company,  disconnted  two  discoloured  bills, 
for  26/.  19j.  9d.  for  a  man  who  conld  not  write,  and  was  not  known  in  tbe  town. 
The  bills  turned  out  to  have  been  lost,  and  the  jnry  fonud,  on  qaestions  apecislly 
submitted  to  them,  that  tbe  plaintiff  took  the  bills  hond  Jidt,  but  under  tuck 
cireumilancts  thai  a  reatonabk  eautiout  man  would  not  haw  taken  lAem.  They 
then  found  a  verdict  for  the  defendant,  subject  to  the  qnestion  whether  he  wsa 
not  estopped  from  setting  up  the  plaintiCT's  negligence  as  a  defence,  by  having 
himself  committed  the  first  negligence  io  not  advertising  the  loss  of  the  bills. 
The  court,  without  deciding  that  point,  set  the  verdict  aside,  on  the  gronnd 
that  groia  negligence  had  not  been  found  by  the  jury,  and  that  the  evidence  was 
not  sufficient  to  warrant  such  a  finding."  "  I  have  no  hesitation,"  said  Fatte- 
Bon,  J-,  "  in  Baying,  that  tbe  doctrine  first  laid  down  in  Gill  v.  Cubitt,  and  acted 
_  upon  in  other  cases,  *that  a  party  who  takes  abill  under  circumstances 
L  ^udoj  ^jiJQ^  ought  to  have  excited  the  suspicion  of  a  prudent  man,  cannot 
lecover  it,  has  gone  too  br,  and  onght  to  be  restricted.  I  can  perfectly  under- 
stand that  a  party  who  takes  a  bill  fraudulently,  or  nnder  snch  circumstances 
that  he  must  know  that  the  person  offering  it  to  him  baa  no  right  to  it,  will 
ocqnire  no  title ;  but  I  could  never  understand  that  a  party  who  takes  a  bill 
bondjide,  but  nnder  the  circumstances  mentioned  in  Qill  v.  Cubitt,  does  not 
acquire  a  property  in  it.  I  think  the  fact  found  by  the  jnry  here,  that  tbe 
pliuntiff  took  tbe  bills  bond_fide,  but  under  snch  circumstances  that  a  reasonable 
cautioua  man  would  not  have  taken  them,  was  no  defeuce.  The  rale  must  be 
absolute  for  a  new  trial."  Qill  v.  Cubitt,  therefore,  after  overruling  Lawson  v. 
Weston,  may  now,  perhaps,  be  itself  considered  as  virtually  overruled.  See 
ihe  judgment  of  tbe  Court  of  Exchequer,  in  Foster  v.  Pearson,  5  Tyrwh.  262, 
where  it  is  observed,  that,  in  consequence  of  tbe  new  rules  of  pleading,  the 
question,  when  next  raised,  will  probably  be  Raised  on  the  record,  so  that  it  may 
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leceiTS  the  decision  of  aconrt  of  error.  In  Goodman  v.  EarTe7,4  A.&  E.  870, 
the  Conrt  of  Queen's  Bench  raled  that  there  must  be  actnal  malajiiles,  and  that 
the  esisUnce  of  ffrota  negligence  even  was  nnimportant  except  so  far  as  it 
might  be  evidence  of  mala  Jidet.  And  in  Uther  V.  Rich,  10  A.  t  E.  TB4,  the 
the  conrt  adhered  to  the  deci^on  in  Goodman  v.  Harvey,  and  held  that  mala 
jfidet  in  the  bolder  of  a  negotiable  secnritj,  if  relied  on,  mnst  be  distinctly 
allef^  \  that  the  only  proper  mode  of  implicating  him  in  an  alleged  fraud  is  bj 
aTerring  that  he  had  noliee  of  it,  and  that  an  allegation  that  he  was  not  a  6om£ 
Jide  holder  is  not  eqaivalent  to  an  averment  of  sach  notice.  See  Arboin  v. 
Anderson,  1  Q,  B.  496,  which  also  tamed  on  the  form  of  the  pleadings,] 


WusTHEB  carrent  bank-notes,  in  the  ordinary  transnotiona  of  bnsinesB, 
are  to  be  conBtdered  as  cash,  has  given  rise  to  a  diversity  of  opinion.  la 
several  casea,  it  has  been  held  that  a  delivery  of  bank-notes  current  at  the 
titoe  and  place  of  the  transaodon,  in  payment,  or  exchange,  or  on  deposit, 
as  money,  discharges  or  creates  a  debt,  as  mooey  would  have  done,  and  the 
notes  are  at  the  risk  of  the  person  receiving  them,  althoagh  the  bank  has 
stopped  payment  at  tbe  time,  if  that  fact  be  not  known  to  either  party; 
Bayard  v.  Sbnnk,  1  Watts  k  Sergeant,  92 ;  Gorbit  t.  The  Bank  of  Smyrna, 
2  Harrington,  236 ;  Edmunds  v.  Digges,  1  Grattan,  859,  549 ;  Lowrey  t. 
MnrreJl,  2  Porter,  280  j  Scruggs  7.  Gass,  8  Yerger,  175 ;  Yonng  v.  Adams, 
6  MasSBchnBotts,  182 ;  Phillips,  Jndge,  &o.  v.  Blake,  Administrator,  1  Met- 
calf,  156,  approved  in  Whiton  v.  Old  Colony  Ins.  Co.,  2  id.  1,  6,  and 
dictnm  'm.  McEntyre  t.  McEntyre,  12  North  Carolina,  308.  Bat  in 
other  cases,  it  has  been  decided,  that  notes  of  an  insolvent  bank,  or  of  one 
that  has  stopped  payment,  are  like  connterfeit  notes,  and  operate  no  dis- 
charge of  a  debt,  if  the  receiver  does  not  render  himself  chargeable  by 
laches;  Ligbtbody  v.  Ontario  Bank,  11  Wendell,  9,  18;  S.  C,  on  error, 
13  id.  101 ;  Thomas  v.  Todd,  6  Hill,  340 ;  Powler  v.  Van  Surdam,  1  Denio, 
557,  559 ;  Fogg  v.  Sawyer,  9  New  Hampshire,  365 ;  Frontier  Bank  t. 
Morse,  22  Maine,  (9  Shepley,}  88.  Some  of  these  cases  take  the  diatino- 
lion  between  antecedent  and  present  debts,  whioh  is  stated  in  the  note  to 
Cumber  v.  Wane,  (snpn.  p.  383-398),  in  regard  to  ordinary  promissory 
notes  of  a  third  person:  but  that  distinotton  does  not  appear  to  be  applica- 
ble in  the  case  of  bank-notes. 

As  between  a  bank,  or  those  claiming  in  privity  with  it,  and  a  debtor  to 
tbe  bank,  the  notes  of  the  bank  are  cash ;  and  payment  into  ooort,  or  tender, 
made  in  them,  is  as  against  the  former,  as  good  as  if  made  in  cash ;  North- 
ampton Bunk  V.  Baltiet,  8  Watts  &  Sergeant,  311.  In  an  indictment 
bank-notes  cannot  be  described  as  money;  Turner  t.  The  State,  1  Ohio, 
422. 

It  appears  to  be  settled  in  the  American  cases,  that  tbe  holder  of  a  nego- 
tiable note  ia,  primd  facie,  entitled  to  recover,  apon  merely  producing  tbe 
note;  bat  that  if  the  plaintiff  prove  that  tbe  note  was  fraudulent  in  its 
inception,  or  fraudulently  put  in  circulation,  or  stolen,  or  lost,  or  obtained 
by  duress,  there  is  thrown  upon  the  plaintiff  the  burden  of  proving  that  he 
is  a  holder  bottdjide,  and  for  a  valuable  consideration.  Holme  t>  Karsper, 
5Binncy,  469;  Beltzhoover  v.  BlaokBtoak,8  Watts,20;  Knight  v.  Pngh, 
4  Watts  &  Sergeant,  445 ;  Brown  t.  Street,  6  id.  221 ;  Vatbir  t.  Zane, 
Vol.  L— 39 
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6  Oratton,  246,  268 ;  Munroe  t.  Oooper  et  al.,  6  Pickering,  412 ;  Codtd; 
V.  WBrreii,3  JohiiBOQ'HCueH,25g;  Woodhnllv.  Holmes,  10  Johnson, 231; 
Bogcrs  T.  Morton,  12  Wendell,  484,  487.  See  Rossel  t.  Ball,  Cook  &  Oook, 
2  Johnaon,  50,  where  a  diBtinction  is  taken  by  Litingston,  J.,  between 
notes  payable  to  order  and  to  bearer.  The  particalar  question  discussed  in 
the  latter  part  of  Mr.  Smith's  note,  does  not  appear  to  have  been  involved 
in  these  oases.  That  question  seems  to  be  this ;  Whether,  when  the  defend- 
ant has  proved  the  intervention  of  such  nnfair  and  Bnspiciona  drcmn- 
stancea  oa  put  upon  the  plaintiff  the  necessity  of  showing  that  he  is  a  ixmH 
Jide  holder  for  valuable  oonaideration,  whether,  in  that  case,  the  plaintJfF  does 
not  fally  rebut  the  presumption  of  fraud  in  hie  title,  by  proving  a  valuable 
consideration,  and  thereby  put  upon  the  defendant  the  burden  of  replying 
fraud  specially  in  him;  or  whether  the  original  snapicion  sl^l  remains,  and 
the  plaintiff  ia  bound,  in  addition  to  full  consideration,  affirmatively  to 
prove  that  the  ciroumatancea  under  which  he  bought  the  note,  were  such 
as  gave  him  no  reason  to  suspect  that  there  was  a  flaw  in  tho  title  of  the  par- 
ties preceding  him.  The  former  doctrine  which  is  in  effect  that  of  Back, 
house  T.  Harrison,  has  this  obvious  consideration  to  stand  upon :  that,  primA 
facte,  the  suspicion  of  coUnaion  between  the  plaintiff  and  the  iutarmediite 
parties,  remaning  after  full  coDsideration  ia  proved,  ia  certainty  not  stronger 
than  the  auapicion  which  mnat  alwaya  exist,  of  collusion  between  the  de- 
fendant and  those  persons  in  letting  the  note  get  into  circulation.  In  Kck- 
son  et  al.  v.  Primrose  et  al.,  2  Miles,  866,  it  b  said  that  the  pluntiff  must 
prove  he  gave  full  consideration,  "and  in  some  oases  he  mnat  even  show, 
that  he  took  itwithoutanycircumatancesof  suspicion,  or  hia  ownership  will 
not  be  held  hondjides."  But  in  a  later  case  that  court  sdopted  the  prindpla 
of  Backhouse  v.  Harrison,  and  decided  that  the  defendant  mnst  prove  fraud. 
But,  in  Vermont,  the  recent  case  of  Sandford  v.  Norton,  14  Vermont,  228, 
233,  incfinea  to  the  doctrine  of  Qill  v.  Cubitt.    See  S.  0.  17  id.  285. 

For  a  discussion  of  various  matters  kindred  to  the  main  subject  of  this 
ease— as,  for  example,  tlie  negotiability  of  bills  of  lading — the  negotiability 
and  negotiation  of  instmmenta  and  billa  of  exchange,  see  post,  888,  and 
also  American  Leading  Cases,  vol.  1,  p.  803,  828,  3  ed.,  and  vol.  2,  p. 
102,-162,  &o.  H.  B.  W. 


[*264]  *ASLIN   V.    PARKIN. 


MICH.  32  GEO.— 2. 

[BBPOaTED,  2  BUKR.  6Q6.] 

Attn  ■  lodRiiinit  bj  dttkult  (infaut  U)e  cuiul  ^)«tor,  trtipan  ftir  idmbs  arallta  mmr  bg  tmagbl 

■ttbn  la  tba  Diminf  th*  flctlll«>  pUIntlS  oi  Id  tint  of  hli  Ihvt. 
In  mch  ■□  1011011  tta*JiKlgiiMiittnalKtD»atii  etHBOiKot  thr  rlilTitlfTl  tltln  nnl  rnniinnlTr  frnirtl- 

dkta  of  tha  demlH  In  tki  dtelmtlcni  Id  ^ssbnnit. 
Tba  QottM  o£  the  q^tnunt  ruj  t)«  ncorand  u  dUDBfiM. 

This  was  an  abtion  of  trespass  for  the  meene  profits  of  a  house  in  Shef- 
field, in  Yorkshire,  brought  in  the  name  of  the  lessee  or  nominal  plaintiff 
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in  ejectment  Hgainst  the  tenant  in  poBaewion,  after  judgment  obtftined 
against  the  casnal  ejector  by  de&iilt.  The  oosti  of  the  ejectment  vere  also 
included  and  inserted  in  the  declaration,  as  conseqnontiid  damages  of  the 
trespass  therein  complained  of. 

Ob  the  trial  of  this  cause  before  Iiord  Mansfield,  at  the  summer  asuies, 
17fi8,  at  the  city  of  York,  the  plaintiff  gare  in  evidence  the  judgment  in 
ejectment,  the  vrit  of  possesuon  nith  the  return  of  execution  npon  it,  the 
defendant's  occupation  of  the  premises,  the  value  of  them  dnriug  that  time 

iwhioh  was  proved  to  be  20^.)  and  the  oosts  of  the  ejeotmeut  (amounting  to 
21.  more.) 

Onthepartof  the  defendant  it  was  objected,  that  as  the  judgment  in  the 
ejectment  was  hj  default,  against  the  pasnal  ejeotor,  this  action  could  not 
be  legally  maintained  in  the  name  of  the  nominal  plaintiff;  but  ought  to 
have  been  brought  by  the  plaintiff'a  leesor :  and  they  ought  to  have  proved 
the  pluntiff  to  have  been  in  possession  when  the  defendant  committed  the 
trespass  for  which  the  action  is  brought. 

*In  anpport  of  this  objeotian  it  was  argued,  that  though  the  law  r+nsE-i 
allowB  fictitious  proceedings  in  ejectment,  for  the  trying  of  titles,  '-  -' 
yet  in  actions  for  mesne  profits  no  snch  fiction  prevails;  but  the  suit,  the 
injury,  and  the  defendant  are  real;  and  the  action  in  no  respect  differs 
from  any  action  of  trespass^ 

That  this  was  a  possessory  action,  which  could  in  no  case  be  maintained, 
nnlesB  the  plaintiff's  possession  was  either  proved  or  admitted  ;  and  as,  in 
the  present  case,  the  plaintiff  ocnld  not  posubly  prove  an  actual  entry, 
there  was  no  evidence  of  his  possession,  that  oould  effect,  or  be  received 
against  the  present  defendant. 

It  was  admitted,  that  an  action  of  this  bind  might  be  brought  in  the 
same  of  the  nominal  plaintiff  in  ejectment,  where  the  tenant  had  appeared 
and  oonfessed  lease,  entiy,  and  ouster ;  because  beiog  thereby  become  a 
party  to  the  record  in  ejectment,  and  having  oonfessed  the  entry  of  the 
plaintiff,  he  is  estopped  by  that  confession,  and  by  the  judgment  against 
him,  from  controverting  afterwards  the  plaintiffs  possession;  but  where  the 
judgment  in  ejectment  was  by  default,  aguust  the  casual  ejector,  there  was 
no  such  confession  of  the  tenant,  no  matter  of  reoord  to  estop  him  ;  but  he 
was  equally  at  liberty  to  deny  the  pluntiff's  possession,  and  to  put  him 
npon  proving  it,  as  in  any  other  action  of  trespass;  and  having  never  been 
a  party  to  the  judgment  in  ejectment,  neither  that  judgment  nor  the  writ 
of  possession  upon  it,  fas  they  were  merely  between  the  nominal  plaintiff 
and  a  third  person,  the  cosnal  ejector,)  could  be  any  coDclnsion  or  evidence 
against  the  present  defendant. 

It  was  therefore  insisted,  that  this  action  ought  to  have  been  brought  by 
the  lessor  of  the  plaintiff,  in  his  own  name ;  who  might  have  proved  an 
actnol  entry  under  the  writ  of  possession;  and  by  that  entry  the  possession 
he  thereby  obtained  would  relate  back  to  the  commencement  of  bis  title; 
but  being  bronght  in  the  name  of  the  nominal  plaintiff,  and  the  defendant 
being  a  stranger  to  the  judgment  in  ejectment,  the  plaintiff  bad  failed  of 
maintaining  his  action. 

In  support  of  this  objection,  the  defendant's  counsel  nrged  that  although 
the  distinotion  was  carried  no  farther,  in  the  ease  of  Jefferies  v.  r,2661 
Dyson,  (2  Strange,  960,  H.  7,  Q.  2,  B.  R.)  *than  to  admit  the  tenant  ^        ^ 
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in  possession  (where  the  jadgment  was  against  the  casual  ejector  by  dft- 
faalt,)  to  cootioTert  the  title  of  the  pluntiff,  upon  an  action  for  the  mesne 
profits,  jet  both  parts  of  that  case  had  been  since  contradicted ;  and  it  has 
been  since  holden,  "  that  the  defendant  should  uotcoutroTert  the  plaiatifi's 
tide :"  but  (where  the  tenant  had  not  entered  into  the  oouunon  rule)  '■  the 
plaintiff  must  prove  his  own  aotnal  possession ;  and  oan  only  recover  ^ 
mages  from  that  time."  For  this  thej  cited  a  case  of  Stanjnongbt  t. 
Cousins,  H.  19  Q.  2,  C.  B.  (2  Barnes,  367,)  and  some  circuit  traditions 
of  nonsuits  for  want  of  the  pkiutiS's  proving  his  posseauon,  where  the 
judgment  was  b;  default  against  the  casual  ejector. 

Lord  MamJUld  reserved  the  point  at  the  assises;  and  afterwards  pro- 
posed it  to  all  the  judges,  and  had  their  opinion ;  which  he  thought  fit  now 
publicly  and  partieularly  to  declare. 

Upon  principles,  his  lordship  said,  he  was  clearly  of  opinion  against  the 
objec^on,  on  the  trial,  without  hearing  the  counsel  for  the  plaintiff.  Bat 
OS  authorities  were  then  referred  to,  and  as  the  point  related  to  the  effect 
of  that  proceeding  which  is  now  almost  the  only  remedy,  in  practice,  f<v 
recovering  land  wrong^lly  withheld;  he  thought  it  of  great  conseqneOM 
that  the  matter  should  be  considered  by  all  the  Judges.  He  theiefbn 
reserved  the  case,  declaring  "  he  did  it  with  that  view ;  and  that  he 
would  endeavor  to  get  their  opinion  without  any  delay  or  expense  to  the 
parties." 

Accordingly,  his  lordship  hud  it  before  them  upon  the  first  day  of 
term ;  and  they  took  till  bst  Thursday,  the  16th  of  November,  to  look 
into  the  cases,  bo  &r  aa  they  could,  with  any  accuracy,  be  traced.  And 
besides  those  that  are  in  print,  they  bad  seen  some  in  manuscript,  difie^ 
ent  ways ;  which  were  now,  he  said,  totally  immal«rial  to  be  mentioned : 

Because  all  the  Judges  are  unanimously  of  opinion  '■  that  the  nominal 
pluntiff  and  the  casual  ejector,  are  judicially  to  be  considered  as  the  ficti- 
tious form  of  an  action  really  brought  by  the  lessor  of  the  plaintiff  against 
the  tenant  in  possesion ;  invented  under  the  control  and  power  of  the 
court,  for  the  advancement  of  justice  in  many  respects ;  and  to  force  the 
r*26T1  P'"'''^^  to  go  to  trial  on  the  ^merits  without  being  entangled  in  the 
^        -J  nicety  of  pleadings  on  either  side." 

"That  the  lessor  of  the  plunUff,  and  the  tenant  in  posaession,  are  sub- 
stantially, and  in  truth,  the  parties,  and  the  only  pstrties  to  the  suit.  The 
tenant  in  possession  must  be  duly  served ;  and  if  he  is  not,  he  has  a  right 
to  set  aside  the  judgment.  If,  after  he  is  duly  served,  ^e  does  not  appear, 
but  lets  judgment  go  by  de&ult,  such  judgment  is  carrried  into  execution 
against  him  by  a  writ  of  possession." 

"That  there  is  no  distinction  between  a  judgment  in  ejectment  upon  a 
verdict  and  a  judgment  by  default.  In  the  first  case,  the  right  of  the  plain- 
tiff is  tried  and  determined  against  the  defendant ;  in  the  last  case  it  is 
confessed." 

"  An  action  for  the  mesne  profits  is  consequential  to  the  recovery  in  eject- 
ment. It  may  be  brought  by  the  lessor  of  the  plaintiff  in  his  own  name, 
or  in  the  name  of  the  nominal  lessee ;  and  in  ei^er  shape  it  is  equally  bis 
action."  ' 

"The  tenant  is  concluded  by  the  judgment,  and  cannot  controvert  the 
title;  consequently,  he  cannot  controvert  the  plaistifiTs possesnon,  beoaose 
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his  possesdoD  is  part  of  his  title :  for  the  pltun^ff,  to  entitle  himself  to 
recover  in  an  ejectment,  must  show  s,  possessory  right  not  barred  b;  the 
statute  of  limitations." 

"This  judgment,  like  all  others,  only  concludes  the  parties,  ae  to  the 
subject  matter  of  it.  Therefore,  bejond  tbe  time  laid  in  the  demise,  it 
proves  nothing  at  all ;  becanse,  beyond  that  time,  the  plaintiff  has  alleged 
no  title,  nor  coald  bo  put  to  prove,  any." 

"  As  to  the  length  of  time  the  tenant  has  oocnpied,  the  jadgment  proves 
nothing;  nor  as  to  the  value.  And,  therefore,  it  was  proved,  in  this  ease, 
faad  must  be  in  all)  how  long  the  defendant  enjoyed  the  premises,  and 
what  the  value  was;  and  it  appeared  that  the  time  of  snoh  occupation  by 
the  defendant  was  within  the  dme  lud  in  the  demise." 

This  unaaimoos  resolution  of  all  the  Judges,  upon  short  plun  prindples, 
will  not  only  be  a  oertun  and  uniform  rule  upon  actions  for  mesne  profits, 
but  may  tend  to  put  this  fictitious  remedy  by  ejectment  upon  a  true  and 
liberal  foundation  ;  to  attain  speedily  and  effeotoally  the  complete  ends  of 
justice,  according  to  the  real  merits  of  the  case. 

*My  Brother  Wilmot  tella  me,  that  he  had  the  very  same  ques-  r^gao-i 
tion  made  before  bim  upon  the  Oxford  circuit,  the  last  assizes :  but  ^  ' 
the  cause  went  off  upon  another  point. 

I  am  therefore  glad  that  tbe  general  rule  is  now  settled,  and  that  tbe 
eettliog  of  it  has  occasioned  no  expense  or  delay  to  the  particular  parties  in 
this  cause. 

The  rale  consequently  was,  that  the  jtotUa  be  delivered  to  the  plaintiff, 
that  he  might  have  judgment. 


See'  Goodtitle  t.  Thorns,  3  Wils.  118.  Althoa^h  Aalin  v.  Parkin  decides 
that  trespass  For  mesne  profita  n^y  be  brought,  after  a  judgment  by  default,  in 
tbe  name  of  the  fictitious  plaintiff,  still,  if  it  be  songht  to  recover  profits  aotC' 
cedent  to  the  day  of  the  demise  laid  in  the  pievious  ejectment,  tbe  action  shonld 
be  broQgbt  in  the  name  of  the  real  plaintiff,  for  tbe  title  of  the  fictitious  plain- 
tiff exiata,  of  conrsa,  only  in  the  proceedings  in  ejectment,  from  which  it  appears 
to  have  commenced  with  tbe  demise  there  laid.  {DicCum,  3,  P,  Osboume  v. 
Osbource,  11  Scrg.  &  Bawle,  55,  58.)  So  if  the  action  be  brought  against  an 
occupier  antecedent  to  the  ejectment,  for  as  to  him  the  record  of  tbe  ejectment 
is  no  evidence.  Decosta  t.  Atkins,  B.  N.  P.  87.  See  Hnnter  v.  Britts.  3 
Camp.  456  ;  {Chirac  v.  Reinecker,  11  Wheaton,  280;  2  Peters,  613;  Reid  v. 
SUnley,  6  W.&  S.  369,375;  Tance  v.  Inbabitaots  of  C.  T.,  7  Blackford,  241 ;) 
Denn  V.  White,  7  T.  B.  112.  (The  jadgment  in  ejectment  is  conclusive  of  the 
title  from  the  time  of  the  demise  laid,  or,  where  tbe  old  form  is  abolished,  from 
the  time  of  the  writ  issued  ;  if  the  plaintiff  claims  beyond  that  time,  as  to  snch 
time  the  defendant  may  controvert  the  title ;  Van  Alen  v.  Rogers,  1  Johnson's 
Cases,  2B1 ;  JackaoQ  v.  Randall,  11  Johnson,  405  ;  Doe  v.  Dupuy,  4  J.  J.  Mar. 
shall,  388;  Hylton  v.  Brown,  2  Washington  C.  C,  165;  Shotweli  v.  Doehm,  Z 
Dallas,  172 ;  Huston  v.  Wickersham,  2  W.  &  S.  308 ;  Foatens  v.  Posteos,  3  id. 
182 ;  Man  v.  Drexel,  2  Barr,  202 ;  Dreiel  v.  Man,  id.  271.  In  West  v.  Hughes, 
1  Harris  &  Johnson,  574,  it  was  held,  that  though  tbe  defendant  might  con- 
trovert the  plaintiff's  title  before  the  time  laid  in  tbe  demise,  yet  for  the  time 
between  the  demise  laid,  and  the  execotion  of  the  haliere  facias,  the  defendant 
in  the  ejectment  b  liable,  whoever  was  in  possession,  unless  the  profits  came  to 
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the  plftintiff.)  Nor  will  it  be  evidence  in  trespasa  for  meeue  profits  Bgwnst  a 
person  wbo  eotered  tubaequenltff  to  the  ejectment,  imU*3  it  be  proved  that  h« 
cane  in  under  the  defeDdant  in  ejectment,  so  as  to  make  him  prLvf  to  the  jadg- 
meot.  Doe  v.  Harvey,  8  Bing.  242.  But  if  he  came  in  wider  the  defendant 
in  ejectment,  it  wilt  be  evidence.  Doe  v,  Whitcombe,  8  Bing.  46.  (S.  P. 
Jackson  v.  Stone,  13  Johnson,  447 ;  Uorgan  v.  Varick,  8  Wendell,  587 :  and 
though  the  plaintiff  after  the  recovery  in  ejectment,  convey  the  land  to  the 
defendant,  he  may  still  maintain  trespass  for  mesne  profits,  for  the  tort  remaina. 
Penn  d.  DuEBeld  v.  Stille,  1  Yeates,  154 ;  2  Dallas,  156.  The  record  of  the 
recovery  in  ejectment  ia  evidence  against  parties  and  privies ;  Chambers  v. 
Lapsley,  7  Barr,  24 ;  bnt  not  against  stran^rs ;  Leland  v.  Tonsey,  6  Hill,  328.) 
[There  is  a  case  in  8  Moe.  &.  W.  158,  of  Doe  d.  Parsons  v.  Heather,  in  which 
the  day  of  the  year  was  wholly  omitted  in  laying  the  demise  which  WM  stated 
to  have  been  on  the  Slst  October.  It  was  held  to  be  no  ground  of  non-snit, 
and  yet  not  an  amendable  variance.  In  an  action  for  mesne  profits,  snch  > 
record  would  probably  have  been  inoperative  on  acconnt  of  uncertainty.] 

It  is  stated  in  Asltn  v.  Parlda,  that  "  the  tenant  was  concluded  by  the  Judg- 
ment, and  cannot  controvert  the  title ;"  and  this  was  long  considered  in  prMtke 
as  lilei-ally  tnie.  although  Tooght  v.  Winch,  2  B.  &  A.  662 ;  Ontram  v.  More- 
wood,  3  Bast,  365  ;  Stafford  v.  Clarke,  2  BLng.  381 ;  Hooper  v.  Hooper,  M'ClelL 
&  Yonng,  509 ;  Wilson  v.  Butler,  4  Bing.  N.  C.  756  ;  and  Bowman  v.  Bostrom, 
2  Ad.  &  Kll.  295,  shew  clearly  that  a  judgment  is,  generally  speakbg.no 
estoppel,  unless  pleaded  as  such,  where  there  has  been  an  opportunity  of  doing 
BO,  see  post,  vol.  2.  However,  it  bas  been  lately  (since  the  new  rule  of  plead- 
ing) decided  that  there  is  now  no  difference  in  that  respect  between  a  judgment 
in  ejectment  and  one  in  any  other  action.  Doe  v.  Huddart,  2  C.  U.  &  Boae. 
316,  5  Tyrwh.  846.  That  it  operates  as  an  estoppel  when  pleaded  as  such  was 
decided  in  Doe  v.  Wright,  2  P.  &  Dav.  672  j  10  A.  &  B.  763,  9.  0.  See  post. 
vol.  2,  note  to  Duchess  of  Kingston's  case.  (See  Man  v.  Drexel,  2  Barr,  202, 
204.)  [But  the  replication  by  way  of  estoppel  mnat  be  confined  to  the  period 
after  the  day  of  the  demise  in  the  ejectment.]  (Doe  v.  Wellsman,  2  Exch, 
368.) 

("The  right  to  mesne  profits  is  a  necessary  consequence  of  a  recovery  in 
ejectment ;  and  the  defendant  could  not  set  up  a  title  in  bar,  even  if  he  clearly 
hod  a  better  title ;"  Benson  and  others  v.  Matsdorf,  2  Johnson,  369 ;  Jackson 
V.  Bandall.llid.  405;  Tan  Alen  v.  Rogers;  Lloyd  v.  Nonrse  and  wife,  2  Bawie, 
49 ;  Chambers  v.  Lnpsley,  7  Barr,  24 :  and  this  is  equally  the  case  where  the 
judgment  in  ejectment  has  gone  by  default!  Baron  v.  Abeel,  3  Johnson,  481: 
Langendyck  and  wife  v.  Burhans,  11  id.  461 ; — in  fact,  the  judgment  in  eject- 
ment has  just  the  same  effect  as  other  judgments ;  Chirac  v.  Beinecker.  But 
there  is  this  difference,  as  respects  the  action  for  mesne  profits,  between  the  cose 
where  the  judgment  in  ejectment  has  gone  by  deGiult  against  the  casual  ejector, 
and  where  it  has  been  given  after  the  consent-rule  has  been  entered  into,  that, 
OS  trespass  is  an  action  broQght  for  an  injury  to  the  possession,  it  cannot  be 
maintained  by  one  who  is  disseised,  or  out  of  possession,  until  he  has  revested 
hJB  possession  by  entry,  which  entry  relates  back  to  the  time  of  the  right  accrued, 
or,  more  correctly  speaking,  converts  the  original  disseisin  into  a  trespass; 
Harker  v.  Whitakor,  5  Watte,  474,  476 ;  Reid  v.  Stanley,  6  Watts  A  Sergeant, 
3G9,  376  ;  Dewey  v.  Osbourne,  4  Cowen,  329;  Morgan  v.  Varick,  8  Wendell, 
587;  Cos  et  al.  v.  Callender,  9  Massachusetts,  533:  Accordingly,  as  the  con- 
sent-rule confesses  entry,  judgment,  after  that,  is  sufficient,  alone,  to  sustain 
trespass ;  but  on  judgment  by  default  against  the  casual  ejector,  there  must  be 
an  entry,  or  a  delivery  of  possession  by  writ,  before  trespass  can  be  brought. — 
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Leasee  of  Brown  t.  Galloway,  1  Fetor's  C.  C.  291 ;  JackBon  r.  Oombs,  7  Coven, 
36.)  Of  conne,  the  action  for  mesne  profits  being  "coDBeqnent  to  the  recover; 
in  ejectment,"  cant  be  brongbt  until  a  previons  recovery  in  ejectment.  Mitcl^ 
ell  T.  MitcIieU,  Ist  UaT7luid,  58.  It  would  seem,  liowever,  that  it  may  be 
brooght  pending  a  vrit  of  error ;  though  the  Conrt  would  stay  execution  till 
the  writ  of  error  was  determined.    Dictom  in  S.  C 

In  one  case,  the  action  of  trespasa  for  mesne  profits  is  rendered  nnnecessaiy 
by  statute  1  Q.  4,  c.  87,  s.  2.  Wlien,  in  ejectment  brought  by  landlord  against 
tenant,  the  tenant  or  his  attoniey  has  been  served  with  doe  notice  of  thai,  the 
pl^otiff  will  not  be  nonsuited,  in  case  of  the  tenant's  uon-appeuance.  And 
whether  the  tenant  appear  or  no,  the  plaintiff  after  proving  his  title,  may  go 
on  to  prove  the  mesne  profits  down  to  the  day  of  the  verdict,  or  some  precede 
ing  day  to  be  specially  mentioned  theiein,  and  will  recover  the  land,  together 
with  the  mefiDe  profits  as  damages :  and  it  is  provided  that  this  shall  not  bar 
the  landlord  flrom  bringing  treapogs  for  the  mesne  profits  which  shall  acomo 
from  the  verdict,  or  the  day  specified  therein,  down  to  the  day  of  deliveiy  of 
ponession  of  the  premises  recovered  in  the  ejectment.  [It  is  not  necessary  to 
prove  notice  of  trial  in  order  to  let  the  plaintiff  into  proof  of  the  mesne  profits 
under  this  act.  Doe  d.  Thompson  v.  Hobson,  12  A.  k  E.  136.] 

In  Aslin  v.  Parkin,  the  costs  of  the  previous  ejectment  (where  judgment,  as 
will  be  remembered,  went  by  default)  were  included  in  the  declaration  in  the 
action  of  trespass  for  mesne  profits  as  special  damage.  See  Doe  v.  Davis,  I 
Esp.  358  ;  Brooke  v.  Bridges,  7  B.  M.  471.  In  Nowell  v.  Boake,  7  B.  &  0. 
4D4,  an  ejectment  was  brought  in  the  Common  Fleas,  and  judgment  given  for 
the  defendant,  which  was  reversed  on  error.  The  plaintiff  brought  trespass  for 
mesne  profits  in  the  King's  3ench,  and  recovered  the  costs  in  error,  at  between 
aUorneg  and  elieni,  although  the  Conrt  of  Error  itself  could  not  have  given 
costs :  BeU  v.  Potts,  5  East,  49  j  Wyrie  v.  Stapleton,  Str.  615.  [But  see  Doe 
T.  Filliter,  13  M.  &  W.  8Q,  per  Cur.]  If  the  ejectment  was  defended,  the  taxed 
costs  are  recoverable  as  damages  in  this  action  ;  *Doe  v.  Davis,  Symonda  ritoAgi 
T.  Page,  1  C.  &  J.  29 ;  but  no  extra  costs  are  so,  Doe  v.  Davis,  1  Esp.  ^  ^ 
358;  Brooke  V.  Bridges,  7  B.  IL  471 ;  Doe  v.  Hare,  2  Dowl.  P.  C.  245  ;  [and 
where  the  plaintiff  delayed  to  tax  bis  costs,  in  the  hope  of  recovering  untaxed 
costs,  the  court  would  not  compel  him  indeed  to  tax  them,  but  recommended 
an  application  for  the  delivery  of  the  pluntiff's  bill,  and  to  tax  it  at  the  defend- 
ant's instance.  Doe  v.  Filliter,  11  M.  &  W.  60,  which  having  been  done,  the 
defendant  paid  into  court  the  amonnt  of  the  taxed  coals,  and  it  was  holdenthat 
tho  plaintiff  could  recover  no  more,  Doe  v.  Filliter,  13  M.  &  W.  80.] 

In  estimating  the  damages,  the  jury  are  also  allowed  to  take  into  considera- 
tion the  trouble  and  iaconvenienco  sustained  by  the  plaintiff,  in  consequence  of 
the  defendant's  trespasses,  over  and  above  the  mere  rent  of  the  premises,  so  as 
completely  to  compensate  him  for  the  injnry  he  has  sustained.  Qoodtitle  v. 
.  Tombs,  3  Wils.  121.  This  action  could  not  formerly  have  been  brought  against, 
or  by,  an  executor  or  administrator,  the  rule  actio  jwraonaJumori^r  cum  jKrtona 
being  applicable  to  it.  But  by  3  ^  4  W.  4,  c.  42.  s.  3,  it  now  may,  provided  it 
be  brought  within  six  months  after  the  defendant  shall  have  taken  administra- 
tion on  himself  and  provided  the  trespasses  were  committed  within  six  months 
before  the  death  of  the  trespasser ;  and  by  the  same  section  it  may  be  brought 
by  an  executor,  provided  the  trespasses  were  committed  within  six  months 
before  the  death,  and  the  action  be  commericed  within  a  year  after  the  death. 
By  the  same  statute,  money  may  be  paid  into  court,  in  such  an  action,  under  4 
Judge's  order.  And  in  New  York,  large  relief  appears  to  be  given  in  this  wi^ 
against  the  estate  of  the  defendant  in  ejectment ;  2  Bradford,  85. 
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[In  Denn  t.  Chubb,  1  Coze,  4EG,  the  assessmeDt  of  megae  profits,  (which 
were  there  recovered  ia  ejectmeDt  from  the  time  of  demise  laid)  was  allowed  to 
inclnde  ail  the  plaintiff's  resaonable  and  Decessaiy  expenEes,  takiag  in  conned 
fees;  and  in  Baron  t.  Abael,  3  Johnson,  481,  the  costs  of  the  previoos  eject- 
ment. In  Kentucky,  the  principle  established  is,  that  the  plaintiff  in  an  action 
for  mesne  profits,  is  entitled  to  be  reimbursed  in  sach  amount  as  he  has  in  good 
faith  been  compelled  to  pnj  in  obtaining,  hy  legal  means,  the  restoration  of  the 
propertj  which  the  defendant  has  wrongfully  taken  or  withheld  from  him:  and 
he  maj,  therefore,  recover  anj  connsel  fee  which  he  has  paid,  or  bonnd  himself 
to  pa;,  in  respect  to  the  ejectment,  if  such  fee  be  not  nnreasonable.  Doe,  tc^ 
T.  Perkins,  8  B.  Monroe,  198,  200.  In  Maryland,  the  measure  of  damages  is 
the  rent ;  torts  done  to  the  property,  being  properly  remediable  in  a  separata 
action  of  trespass;  Gill  t.  Cole,  1  Harris  <fe  Johnson,  403 ;  elsewhere  the  plain- 
tiff is  not  limited  to  this,  hot  may  recover  beyond  the  rent ;  Dewey  v.  Ori>onie; 
and  for  all  actual  damage ;  Houston  v.  Wickersham,  As  to  the  general 
measare  of  the  damages,  in  Lessee  of  Brown  v,  Galloway,  Judge  Washikotoit 
stud,  that  there  is  no  general  role,  but  the  jnry  will  decide  from  all  the  circnm- 
stances ;  and  in  Murray  v.  Govemetir,  2  Johnson's  Cases,  438,  it  was  said  that 
trespass  for  mesne  profits  "  is  a  liberal  and  equitable  action,  and  will  allow  of 
every  kind  of  equitable  defence."  See  the  principle  of  equity  stiikingly  applied 
in  Ewalt  v.  Gray,  6  Watts,  427.  See  also  Alexander  r.  Herr,  1  Jones,  537, 
and  Davis  v.  Doe,  2  Carter's  Indiana,  699.  The  qnestion  of  compensation  for 
improvements  is  one  of  considerable  interest,  inasmuch  as  there  is  a  conflict 
between  the  civil  and  common  law  on  the  subject.  The  following  points  seem 
to  be  settled.  In  the  action  for  mesne  profits,  the  value  that  repairs  or  improve- 
ments are  to  the  plaintiff,  maybe  set  off,  lo  tkottxieat  of  the  piaitiiiff^a  claim  for 
metTit  profiia,  if  the  defendant  was  an  innocent,  bond  fide  possessor,  and  not 
otherwise :  Green  v.  Biddle,  8  Wheaton,  I,  where  the  snbject  is  ably  considered 
by  Wahhdiotov,  J. ;  and  see  Hylton  v.  Brown,  Murray  v.  Gonvemeur  et  al. ; 
Frear  t.  Hardenbergh,  5  Johnson,  272;  Jackson  v.  Loomis,  4  Gowen,  168; 
Marie  v.  Bemple,  Addison,  215  ;  Hnston  v.  Wickersham ;  Dowd  v.  Fawcett,  4 
Dererenx,  92.  But  beyond  this,  at  law,  compensation  is  not  recoverable  for 
improvements,  if  thn  occupancy  were  under  a  void  title ;  Green  v.  Biddle ;  see 
M'Kee  v.  Lamberton,  2  Watts  &  Sergeant,  107 ;  Jackson  v.  Loomts :  And 
equity  interferes  to  clog  a  recovery  with  conditions  of  compensation  only,  1, 
where  there  is  fraad,  and,  2,  where  the  claimant's  title  is  only  equitable,  and 
being  obliged  to  ask  the  aid  of  equity,  he  will  be  compelled  to  do  equity  to  the 
occupant.  See  Werkheiser  v,  Werkhoiser  and  others,  3  Rawle,  326,  334.  See 
die  whole  subject  in  Green  v.  Biddle ;  Soutball  v.  M'Keand  et  al.,  1  Wash- 
ington, 336 ;  Fugh's  Heirs  t.  Bell's  Heirs,  1  J.  J.  Marshall,  399 ;  Putnam  v. 
Bitchie,  6  Paige,  390;  Bright  v.  Boyd,  1  Story,  478.  In  the  Isst  case,  in  equity, 
Storv,  J.,  inclined  to  adopt  the  civil  law  principle  further,  and  perhaps  to  its 
fall  extent,  and  to  compel  compensation  for  valnable  improvements,  where  the  . 
occupant  had  held  "  under  a  title  which  tnrns  out  to  be  defective,  he  having  no 
notice  of  the  defect ;"  but  the  numerous  extracts  from  digests  of  Scotch  and 
Roman  law  which  are  relied  on  for  that  opinion,  furnish  no  answer  to  the  obser- 
vation of  WASHoiaTON,  J.,  in  Green  v,  Biddle,  that  to  clog  the  owner's  recovery 
of  his  land  with  the  necessity  of  paymg  before  he  gets  it,  is  to  take  from  a  man 
the  enjoyment  of  his  legal  property  without  any  act  or  default  on  his  part; 
which  is  against  all  reason  and  justice.  The  land  and  the  improvements  have 
become  inseparable  by  the  act  of  the  improver  :  the  equity  of  tiie  owner  to  have 
his  land  is  at  least  as  clear  as  the  equity  of  the  other  to  have  the  valne  of  his 
improvements ;  and  the  former  has  the  legal  title  to  botL    There  cannot  bo 
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presnmed  entire  igDOTance  of  the  defect,  where  there  is  a  hotter  Itgai  title  ont- 
Btanding ;  for  an  occnpant  is  bound,  both  in  law  and  eqnitj,  to  know  all  legal 
defects  in  his  title.  See  Collins  and  others  t.  Bush,  7  S.  &  B.  U7  ;  Allen  v. 
Flock,  2  Penrose  4  Watts,  159  j  and  the  remarks  of  Cshhidy,  J.,  in  Coney  v. 
OweD,  6  Watts,  43&,  444,  on  the  equity  of  improving  men  ont  of  their  rights; 
Folk  V.  Beidleman.  Id.  339  j  Lewis  7.  Bradford,  10  Id.  67,  81 ;  Bailey  T. 
Hastings,  15  New  Hampshire,  526.] 

When  the  action  is  broaght,  as  in  Aalin  v.  Parkin,  in  the  name  of  a  fictitions 
plaintiff,  the  conrt  will  stay  proceedings,  nntil  security  be  given  for  the  defend* 
ant's  costs,  otherwise  he  wonld  have  no  means  of  recovering  them:  B.  N.  P. 
89.    (S.  P.  Jackson  t.  Peer,  4  Cowen,  147.) 

It  is  remarked  in  Aslin  v.  Parkin,  that  as  to  the  length  of  time  the  defendant 
has  been  in  possession,  the  judgment  in  ejectment  proves  nothing ,-  the  consent 
rale,  however,  where  there  is  one,  may  be  put  in,  and  will  show  the  defendant 
to  have  been  in  possession  at  the  time  of  the  service  of  the  declaration  in  eject- 
ment. Doe  v.  Oibbs,  2  C.  4  P.  615.  (Jackson  v.  Combs,  7  Cowen,  36.  See 
Ainslie  v.  The  Mayor,  &c.,  of  New  York,  1  Barbour's  S.  Ct.  169;)  [actual  pos- 
session by  the  defendant  is  not  neceaar;  m  this  action,  any  more  than  in  use 
and  occupation.  Possession  by  tenant  will  render  the  landlord  liable.  Doe  y, 
Hartow,  12  A.  &  E.  40.] 

One  consequence  of  the  plaintiff  in  ejectment  beii%  a  fictitions  person,  is, 
that  an  ejectment  may  be  bronght  on  the  demise  of  one  partner  against  the 
finn ;  for  the  plaintiff  being  John  Doe,  and  not  his  lessor,  the  ordbary  rule 
that  the  same  person  cannot  at  once  be  plaintiff  and  defendant,  does  not  apply. 
Francis  v.  Doe,  4  M.  Jc  W.  331.  [And  in  like  manner,  it  may  he  brought  on 
the  demise  of  a  husband  against  his  wife.  Doe  d.  Uerigan  v.  Daly,  8  Q.  B, 
934.] 

(It  was  ruled  by  Judge  W.i3htnotok,  that,  by  giving  notice,  the  plaintiff  may 
always  recover  the  value  of  the  mesne  profits  in  the  ejectment ;  Lessee  of 
Battin  t.  Bigelow,  1  Peter's  C.  C.  452 ;  and  that  where  the  plaintiff's  title  has 
expired  before  trial,  he  may  proceed  for  damages  for  the  trespass  and  for  mesne 
profits ;  Lessee  of  Brown  v.  Oalloway,  id.  292 ;  but  probably  in  the  latter  case 
also,  notice  should  be  given ;  else,  the  practice  would  be  to  enter  judgment  for 
nominal  damages  and  full  costs;  Murray  v.  Garretson,  4  Sergeant  i:  Bawle, 
130 :  or  to  enter  the  regular  judgment,  with  perpetual  stay  of  the  writ  of  pos- 
session ;  Jackson  v.  Davenport,  16  Johnson,  295,  and  to  leave  the  plaintiff  to 
his  action  of  trespass  thereupon.  In  like  manner,  in  Pennsylvania,  if  notice 
be  given,  Cook  v.  Nicholas,  2  Watts  ft  Sergeant,  27,  the  plaintiff  may  recover 
for  mesne  profits  down  to  the  time  of  the  judgment;  Dawson  v.  M'Gill,  4 
Wharton,  230:  but  the  remarks  of  Huston,  J.,  in  Huston  v.  Wickersham, 
questioning  the  regularity  of  this  practice,  certaiuly  have  force,  and  point  to 
the  propriety  of  requiring  the  claim  to  mesne  profits  to  be  suggested  of  record, 
.  and  notice  of  it  to  be  endorsed  upon  the  declaration  or  writ.  In  New  Jersey 
and  Connecticut,  Denn  v.  Chubb,  1  Coze,  446,  Starr  v.  Pease,  8  Connecticut,  541, 
the  same  practice  is  allowed ;  but  in  the  latter,  damages  aje  recoverable  only 
down  to  the  issuing  of  the  writ.  In  Yermont,  by  statute  damages  are  recovered 
with  the  possession  in  lien  of  mesne  profits ;  but  no  damages  are  recovered 
unless  the  possession  is;  i.  e.  unless  the  title  continues  to  the  time  of  judgment. 
See  Bortou  v.  Anstin  &  Blake,  4  Vermont,  105 ;  Smith  v.  Benson,  9  id.  105. 
In  New  York,  the  action  of  trespass  for  mesne  profits,  is  abolished  by  2  B.  S. 
310,  8.  43,  44:  and  the  plaintiff  recovers  by  suggesting  his  claim  on  the  record 
of  the  judgment  in  ejectment,  within  one  year :  See  Jackson  v.  Leonard,  6 
"Wendell,  534 ;  Bronghton  t.  Wellington,  10  id.  566 ;  and  the  plaintiff  is  pre- 
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vented  b;  the  statate  from  recoTeiing  mesne  profits  for  more  thin  six  jeaxa, 
and  the  defendant  need  not  plwd  this  statot«  of  limitatioDB,  Jackaon  v.  ^ood 
24  id.  443.  Bat  this  statate  kbolishing  trespass  for  mesne  proQts,  applies  onl; 
to  such  mesDe  profits  the  right  to  which  lesnlts  legally  from  the  recover;  in 
ejectment ;  and  therefore  only  to  caaea  where  the  claim  for  mesne  profits  is 
agaiost  the  some  persons  who  were  defendants  in  the  ejectment;  Leland  t. 
Tonsej,  6  Hill,  328.) 

H.  B.  W. 

J.  w.  w. 
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EA8TEIL— 6  OGOBGE  3. 

[kEPOBCBD  8  BFBIl,  IMS.] 

rt  Uirlboroniffa  HEiJoflt  fottign  aptan,  effeclfd  W  iU  QoTarnor,  Tbe  * 
rolxblKU  of  IH  bdBg  taken  bj  (bs  rnnuh,  ud  tbftt  tba  iuianul  kMW  I 
UDlaUd  tbsm,  ner*  ollacad  to  bo  praisd  u  t  dafeoeg  to  u  Ktlm  on 
led  thill  thn  Iniunne*  wu  BgiJnel  public  pnllcj,  Tbe  plaJntl 
'umenuU]s,D0t  mllibu;:  ud  tint  the  ftirt  ir4e  oner  ak- 
d  tbslUwjunnrireJiutlBedlTifliidJnECbr  tha  pleJoCW. 
nlDinmuefntwH  to  lbs  nuiarlifllj  of  Ilia  luU  not  m 


This  waa  an  insnTaiioe  cause,  upon  a  policy  anderwritten  by  Mr.  Chailea 
Boehm,  of  inUreti  or  no  inlereti;  wilfujtU  benefit  of  taleagt^e  Tbe  insnr- 
ance  was  mode  by  the  plaintiff,  for  the  benefit  of  hia  brother,  Qovemor 
George  Carter. 

It  waa  tried  bofore  Lord  IMansfield  at  Gaildhall ;  and  a  verdict  was  foand 
fur  the  plaintiff  by  a  special  jury  of  merchants. 

On  Saturday,  the  19th  of  April  last,  Mr.  Recorder  Eyre,  on  behalf  of 
the  defendant,  moved  for  a  new  trial. 

His  objection  was,  "  that  circnmstances  were  not  sufficiently  disclosed." 

A  rule  was  made  to  shew  cause  :  and  copies  of  letlen  and  depositions 
were  ordered  to  be  left  witb  Lord  Mansfield. 

N.  B.    Four  other  cases  depended  upon  this. 
r«27n      *The  counsel  for  the  pl^ntiff,  viz.,  Mr,  Morton,  Mr.  Dunning, 
^        -I  and  Mr.  Wallace,  shewed  cause   on  Thursday,  the  first  of  the 
inontb.     Bnt  first, 

'  Lord  Mansfield  reported  the  evidence.  That  it  was  an  action  on  a  po&cy 
of  insurance  for  one  year ;  viz.  from  16th  of  October,  1759,  to  16th  of  Oc- 
tober, 1760,  for  tne  benefit  of  tbe  Governor  of  Fort  Marlborongh,  George 
Carter,  against  tbe  loss  of  Fort  Marlborongh,  in  the  island  of  Sumatra  in 
the  East  Indies,  by  its  being  taken  by  a  foreign  enemy.  Tbe  event  hap- 
pened :  the  fort  was  taken,  by  Count  D'Estaign,  within  the  year. 

The  first  witness  was  Gawtbome,  the  policy-broker,  who  produced  the 

f  A  policy  coDtuning  these  words  would  now  be  tUegal,  in  oonMqQenoe  of  II 
Geo.  8,  0.  88,  aguoaC  wager  polioiea,  Fatteraiin  v.  Powell,  9  lUng.  82. 
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memoTsndiim  given  bj  the  GeTsrnor's  brotlier,  tbe  plaintiff,  to  him:  and 
the  use  made  of  these  instruotions  was  to  shew  "  that  the  insurance  iraa 
made  for  the  benefit  of  Govemor  Carter,  and  to  inanre  him  against  the 
taking  of  the  fort  by  &  foreign  enemy." 

Both  sides  had  been  long  in  Ohauoery :  and  the  Chanoeiy  evidence  on 
both  sides  wu  read  at  the  triaL 

It  waa  objected,  on  behalf  of  the  defendant,  to  be  a  fraud,  by  conceal* 
ment  of  oircnmstancea  which  ought  to  have  been  disclosed ;  and  particolaTl; 
the  veaknese  of  the  fort,  and  the  probability  of  its  being  atta<^ed  by  the 
French  :  vhich  oonoealment  vraa  offered  to  be  proved  by  two  letters.  The 
first  was  a  letter  ttom  tbe  Governor  to  his  brother  Roger  Carter,  his  trustee, 
the  plaintiff  in  this  oanse  :  the  second  was  from  the  Governor  to  the  £ast 
India  Company. 

The  evidence  in  reply  to  this  objcctaon  ocnsiBtod  of  three  depositions  in 
Chancery,  set&ig  forth  that  the  Governor  had  20,000/.  in  effects,  and  only 
insured  10,000/. ;  and  that  he  was  guilty  of  no  fault  in  defending  the  fort. 

Tbe  first  of  these  depositions  was  Captain  Tyron's  :  which  proved  that 
this  was  not  a  fort  proper  or  designed  to  resist  European  enemies;  but  only 
calculated  for  defence  against  the  natives  of  the  i^and  of  SumatM;  and 
also  that  the  Governor's  office  is  not  military,  but  only  mercantile;  and 
that  Fort  Marlborough  is  only  a  subordinate  factory  to  Fort  St.  George. 

There  was  no  evidence  to  the  contrary.  And  a  verdict  was  found  for  the 
plaintiff,  by  a  special  jury. 

After  his  lordship  had  made  his  report, 

*The  counsel  for  the  plaintiff  proceeded  to  show  cause  agunst  a  r«0TO-i 
new  trial.  L  ^'^i 

They  argued,  that  there  was  no  such  concealment  of  circnmstances  (as 
tbe  weakness  of  the  fort,  or  the  probability  of  the  attack)  as  would  amount 
to  a  fraud  snfficient  to  vitiate  this  contract :  all  which  circumstances  were 
nniveTsally  known  to  every  merchant  upon  the  Exchange  of  London.  And 
all  these  circnmstances,  they  said,  were  fully  considered  by  a  special  jury 
«t  merchants,  who  are  the  proper  judges  of  them. 

And  Mr.  Dunning  lud  it  down  as  a  rule — '■  That  the  insared  is  only 
obliged  to  discover  facts ;  not  the  ideas  or  speculations  n hioh  he  may  enter- 
tain apou  such  facts." 

They  said,  this  insurance  was,  in  reality,  no  more  than  a  wager;  "whe- 
ther the  French  would  think  it  their  interest  to  attack  this  fort;  and  if 
they  should,  whether  they  would  he  able  to  get  a  ship  of  war  np  the  river, 
or  not." 

Sir  FhkJuT  Norton  and  Mr.  Beoorder  Eyre  argued,  contra,  for  the 
defendant,  the  underwriter. 

They  insisted,  that  the  insurer  has  a  right  to  know  as  mooh  as  the  insured 
himselJF  knows. 

They  alleged,  too,  that  the  broker  is  the  sole  agent  of  the  insured. 

These  are  general,  universal  principles,  in  all  insurances, 

Then  they  proceeded  to  argue  in  support  of  the  present  objection. 

The  broker  had,  they  said,  on  being  oross-examined,  owned  that  he  did 
not  believe  that  Uie  insurer  would  have  meddled  with  the  insurance,  if  he 
had  seen  these  two  letters. 

All  the  circumstances  o>ught  to  be  disclosed. 
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ThU  wager  is  not  only  "  whellieT  the  fort  shall  be  attacked ;"  but, 
"whether  it  ihall  be  attacked  and  taken." 

Whatever  leallj  increases  the  risk  onght  to  be  disclosed. 

Then  thej  entered  into  the  particolan  which  had  been  here  kept  con- 
oealed.  And  the;  insisted  strongly,  that  the  plaintiff  onght  to  have 
discovered  the  weakness  and  absolute  indefensibility  of  the  fort.  In  this 
oaae,  as  against  the  insurer,  be  was  obliged  to  make  such  discovery ;  though 
he  acted  for  the  Governor.  Indeed,  a  Governor  onght  not,  in  p<HDt  of 
rta•Ja^  polieyi  to  be  permitted  to  insnre  at  all :  bat  if  he  *iB  permitted  to 
'■         -J  inaore,  or  will  insnre,  he  ought  to  discloee  all  bots. 

It  cannot  be  supposed  that  the  insurer  would  have  insured  so  low,  at  H. 
per  cent.,  if  he  had  known  of  these  letters. 

It  is  beg^g  the  question  to  say, "  that  a  fort  is  not  intended  for  defence 
against  an  enemy."  The  supposition  is  abanrd  and  ridiculous.  It  mnst  be 
presumed  that  it  was  intended  for  that  purpose ;  and  the  presumpUon  was 
('that  the  fort,  the  powder,  the  gnns,  Ac.,  were  in  a  good  and  proper  con- 
dition."  If  they  were  not,  (and  it  is  agreed  that  in  fact  they  were  not,  and 
that  the  Governor  knew  it,)  it  onght  to  have  been  disclosed.  But  if  he  had 
disclosed  this,  he  conld  not  have  got  the  inBurauce.  Therefore,  this  was  a 
firandulent  ccnoeahnent :  and  the  underwriter  is  not  liable. 

It  does  not  follow,  that  because  he  did  not  insure  his  whole  proper^ ; 
therefore  it  is  good  tor  what  he  has  judged  proper  to  insure.  He  might 
have  his  reasons  for  insuring  only  a  part,  and  not  the  whole. 

Our.  adv.  vult. 

Lord  itanifield  now  delivered  the  resolution  of  the  Conrk 

This  is  a  motion  for  a  new  trial. 

In  support  of  it,  the  counsel  for  the  defendant  contend,  "that  some  cir* 
enmstances  in  the  knowledge  of  Governor  Garter,  not  having  been  men- 
tioned at  the  time  the  policy  was  underwrote,  amount  to  a  concealment, 
which  ought,  in  law,  to  avoid  the  policy." 

The  connsel  for  the  pluntifF  indst,  « that  the  not  mentioning  these  par- 
ticulars does  not  amount  to  a  concealment  which  onght,  in  law,  to  avoid 
the  policy ;  nther  as  a  fraud  or,  as  varying  the  contract." 

1st.  It  may  be  proper  to  say  something,  in  general,  of  concealments 
which  avoid  a  policy. 

2ndly.    To  stale  particularly  the  case  now  nnder  consideration. 

Srdly.  To  examine  whether  the  verdict  which  finds  this  policy  good, 
althongh  the  particulars  objected  were  not  mentioned,  is  well  fouuded. 

First.  Insurance  is  a  contract  upon  speculation. 
r^ajA-,  The  special  facta,  upon  which  the  contingent  chance  is  to *be  com* 
'-  -'  puted,  lie  most  commonly  in  the  knowledge  of  the  insured  only : 
the  underwriter  trusts  to  his  representation,  and  proceeds  upon  confidence 
that  he  does  not  keep  back  any  circumstance  in  hia  knowledge,  to  mislead 
the  underwriter  into  a  belief  tJiat  the  circnmstance  does  not  exist,  and  to 
induce  him  to  estimate  the  risk  as  if  it  did  not  exist. 

The  keeping  back  luek  circujmlance  U  a  fraud,  and  therefore  thep^^iey 
i»  void.'\    Although  the  suppression  should  happen  throngh  mistake,  wilh- 

t  ntih«rb«rt  T.  MkthBT,  1  T.  E.  12. 
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ont  en;  fntidulent  ictantion ;  ^et  still  the  underwriter  is  deceived,  and  the 
policy  IB  void ;  because  the  risk  ran  is  reall j  differeut  from  the  risk  nnder- 
fltood  and  intended  to  be  mn  at  the  time  of  the  agreement. 

The  policy  would  equally  be  void,  against  the  underwriter,  if  he  con- 
oealed ;  ae  if  he  insured  a  ship  ou  her  voyage,  which  he  privately  knew  to 
be  arrived :  and  an  action  would  lie  to  recover  the  premium. 

The  governing  principle  is  applicable  to  all  oontraots  and  dealings. 

Good  faith  forbids  either  party,  by  ooncealing  what  he  privately  knows, 
to  draw  the  other  into  a  bargain  from  his  ignorance  of  that  &ot,  and  his 
believing  the  contrary. 

Bat  either  party  may  be  innooently  nlent  as  to  grounds  open  to  both  to 
exercise  their  judgment  upon.  AHvd  at  eelare  ;  aliud  tacere :  ntque  enim 
id  at  eelare  ^icquid  retteeat ;  led  cum  quod  tu  teiai,  id  ignorare  emciv- 
iMtiti  tai  cav»&  velii  eot,  quoruvt  interiil  id  idre. 

This  definition  of  ooocealment,  restnuned  to  the  efficient  motives  and  pre- 
tuse  subjeot  of  any  contract,  will  generally  hold  to  make  it  void,  in  favor 
of  the  party  misled  by  his  ignorance  of  the  thing  concealed. 

There  are  many  matters,  as  to  which  the  insured  may  be  innocently 
nlent;  he  need  not  mention  what  the  underwriter  knows — ScierUta  utrin- 
^uepar  pares  amtraherttet  /acil. 

An  underwriter  cannot  insist  that  the  policy  is  void,  because  the  insured 
did  not  tell  him  what  he  actually  knew;  what  way  soever  he  came  to  tha 
knowledge. 

The  insured  need  not  mention  what  the  underwriter  ought  to  know  if 
what  he  takes  upon  himself  the  knowledge  of;  or  what  he  wuves  being 
informed  of. 

The  underwriter  needs  not  be  told  what  leasens  the  risk  *agreed  ^^751 
»nd  understood  to  be  run  by  the  express  terms  of  the  policy.  He  '-  -I 
needs  not  bo  told  general  topics  of  speculation ;  as,  for  instance,  the  un- 
derariler  it  bound  to  lenme  every  cause  which  raai/  occasion  natural  peril*  ; 
at,  the  di^Kulty  of  the  voyage — the  kind  of  seasons — the  probabilit}/  of 
lifffitniiiff,  hurricanes,  earthqua/eet,  &c.  He  is  bound  to  know  every  cause 
which  may  occasion  political  perils  ;  from  the  ntplura  of  slates  ;  /rom  mar, 
and  the  varioat  operalicmt  of  it.  Se  it  bound  to  knout  the  probahilily 
of  lafety,  from  the  eontinvanee  or  return  of  peace;  /rotn  the  imbecility 
of  the  enemy,  through  the  tueaJmess  of  their  antncili,  or  their  loant  of 


If  an  underwriter  insures  private  ships  of  war,  by  sea  and  on  shore,  from 
porta  to  ports,  and  places  to  places,  anywhere,  he  needs  not  be  told  the 
secret  enterprises  they  are  destined  upon ;  because  he  knows  some  expedi* 
tion  must  be  in  view ;  and  from  the  nature  of  his  contract,  without  being 
told,  he  wiuves  the  information.  If  he  insures  for  three  years,  he  needs 
not  be  told  any  ciroamstance  to  show  it  may  be  over  in  two :  or  if  he  in- 
snres  a  voyage,  with  liberty  of  deviation,  be  needs  not  be  told  what  tends 
to  show  there  will  be  no  deviation. 

Men  argue  differently,  from  natural  phenomena,  and  political  a^>aar- 
anoes;  they  have  difierent  capacities,  different  degrees  of  knowledge,  and 

t  See  Elton  t.  Larkina,  8  Blog.  198 ;  Friera  v.  Woodhoase,  Holt,  672 ;  Nobis  v. 
Kennaway,  Doagl,  510 ;  TallsnoB  v.  Dewsr,  I  Camp.  608 ;  Stewart  t.  Boll,  6  B.  &  A. 
238 ;  [Mackintosh  v.  MMshall,  11  U  &  W.  US.] 
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different  inUlligenoe.  Bat  the  mesos  of  infomutioa  and  jndging  «re  open 
to  both ;  each  profefises  to  ut  from  his  own  ekilt  kud  eagiuuty ;  uid,  the»> 
fore,  neither  nceda  to  oommunioate  to  the  other. 

The  reason  of  the  rule  which  obliges  parties  to  disclose,  is  to  prevent 
fraud,  and  encooTnga  good  faith.  It  is  adapted  to  siioh  facts  as  varj  Ibe 
nature  of  the  contract ;  which  one  privately  kHOW$,  and  the  other  is  igDO> 
rant  of,  and  has  no  reason  to  suspect. 

The  (lueation  therefore,  must  always  be  "whether  there  was,  nnder  all 
the  ciroutnstances  at  the  time  the  policy  was  underwritten,  a  fait  repreten- 
talion,  or  a  concealment,  fraudulent,  if  designed;  or,  though  not  desigoed 
varying  materially  the  object  of  the  policy,  and  changing  the  risk  nndcr- 
stood  to  be  mn." 

This  brings  me,  in  the  second  place,  to  state  the  case  now  under  conside- 
ration. 

The  policy  is  against  the  loss  of  Fort  Marlborough,  from  being  destroyed 
r*'>7fiT  ^^'  **^^'*  ^J> '"'  surrendered  unto,  any  "European  enemy,  between 
L  '''^J  the  1st  of  Octoher,  1759,  and  1st  of  October,  1760.  It  was  nn- 
derwrittcn  on  the  0th  of  May,  1760. 

The  underwriter  knew  at  the  time  that  the  policy  was  to  indemnify,  to 
that  amount,  Roger  Carter,  the  Governor  of  Fort  Marlborough,  in  case  the 
event  insured  against  shonld  happen.  The  Governor's  instructions  for  the 
insurance  bearing  data  at  Fort  Marlborough,  the  22d  of  September,  1TS9, 
were  liud  before  the  underwriter.  Two  actions  upon  thb  policy  were  tried 
before  me  in  the  year  1762.  The  defendants  then  knew  of  a  letter  writtea 
to  the  East  India  Company,  which  the  Company  offered  to  put  into  my 
bauds ;  hut  would  not  deliver  to  the  parties,  because  it  contained  some 
matters  which  they  did  not  think  proper  to  be  made  public. 

An  objection  oconized  to  me  at  the  trial,  "  whether  a  policy  against  the 
loss  of  Fort  Marlborough,  for  the  benefit  of  the  Governor,  was  good;" 
upon  the  prindple  which  does  not  allow  a  sailor  to  insure  his  wages.f 

But  oouaidering  that  this  place,  though  oaDed  a  fort,  was  really  but  a 
&otory  or  settlement  for  trade ;  and  that  he,  though  called  a  Governor,  was 
really  but  a  merchant ;  considering,  too,  that  the  law  allows  a  captain  of  a 
ship  to  insnre  goods  which  he  has  on  board,  or  his  share  in  tJie  ship,  if  he 
be  a  part-owner;  and  the  captain  of  a  privateer,  if  he  be  a  part-owner,  to 
insure  his  share ;  considering,  too,  that  the  objection  did  not  lie  npon  any 
ground  of  justice,  in  the  mouth  of  the  underwriter,  who  knew  him  to  be 
the  Governor  at  the  lime  he  took  the  premium — and  as,  with  regard  to  prin- 
ciples of  public  convenience,  the  oase  so  seldom  happens,  fl  never  saw  one 
before,)  any  danger  from  the  example  is  little  to  be  apprehended — ^I  did 
not  think  myself  warranted,  upon  that  point,  to  nonsnit  ^e  phdntiff,  espe- 
cially too,  as  the  objection  did  not  oome  from  the  Bar. 

Though  thispoint  was  mentioned,  it  was  not  insisted  upon  at  the  last  trial; 
nor  has  it  been  seriously  argued,  upon  this  motion,  as  sufficient  alone,  to 
vacate  the  policy,  and  if  it  had,  we  are  all  of  opinion  "that  we  are  not 
warranted  to  say  it  is  void  upon  this  oooonnt." 

r*2771  Up<m  the  plaintiff's  obtaining  these  two  verdicts,  the  vaiei- 
'-        -I  writers  went  into  a  coort  of  eqnity ;  where  they  have  *had  in 
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opportanity  to  nft  ererTthJog  to  the  bottom,  to  get  eTei7  discoTery  ttotn  the 
(>OTemor  uad  his  brother,  uid  to  examine  any  witnesees  vho  were  upon  the 
■pot.  At  last,  after  the  fnlleat  inveatigation  of  erei;  Mod,  the  present 
action  came  on  to  be  tried  at  the  sittings  after  last  term. 

The  pluntiff  prored  vithont  contTsdiotion,  that  the  place  called  Ben- 
coolen,  or  Fort  Mnrlborongh,  is  a  fiiatory  or  settlement,  bnt  no  military  fort 
or  fortress.  That  it  was  not  establiehed  for  a  place  of  arms  or  defence 
against  the  attacks  of  an  European  enemy ;  but  merely  for  the  purpose  of 
trade,  and  of  defbnoe  againsi  the  natives.  That  the  fort  was  only  intended 
•nd  bnilt  with  an  intent  to  keep  off  the  eonntry  hlacki.  That  the  only 
seonrity  against  European  ahipe  of  war  consisted  in  the  diSonlty  of  the 
Kitranoe  and  navigation  of  the  river,  for  want  of  proper  pilots.  That  the 
general  state  and  condition  of  the  said  fort,  aod  of  the  strength  thereof,  was 
in  general  well  known  by  most  persons  conversant  or  acqmunted  with  India 
afihirs,  or  the  state  of  the  Company's  factories  or  settlements;  and  could 
not  be  kept  secret  or  oonoealed  from  persons  who  should  endeavor,  by  pro- 
per i&quiiy,  to  inform  themfielves.  That  there  were  no  apprehensions  or 
intelligence  of  any  act  by  the  French,  notil  they  attacked  Nattal  in  Feb* 
mary,  1760.  That  on  the  8th  of  Febnury,  1760,  there  was  no  snspicion 
of  any  design  by  the  French.  That  the  Governor  then  bought  from  the 
witness,  goods  to  the  value  of  ifiOOL,  and  had  goods  to  the  value  of  above 
30,0001.,  and  then  dealt  tar  50,000^  and  upwards.  That  on  the  1st  of 
April,  1760,  the  fort  was  attacked  by  a  French  man-of-war  of  64  guns,  and 
a  frigate  of  20  gnns,  under  the  Count  D'Estaign,  brought  in  by  Butch 
plots;  unavoidably  taken; — afterwards  delivered  to  the  Dntcb,  and  the 
prisoners  sent  to  Batavia. 

On  the  part  of  the  defendant,  after  all  the  opportunities  of  inquiry,  no 
avideuoe  was  offered  that  the  French  ever  had  any  design  upon  Fort  Marl- 
borough before  the  end  of  March,  1760,  or  that  there  was  the  least  intel- 
ligence or  alarm  "  that  they  might  malra  the  attempt,"  till  the  taking  of 
Nattal  in  the  year  1760. 

They  did  not  oSer  to  disprove  the  evidence,  that  the  Governor  had  acted, 
■a  in  fnll  security,  long  after  the  month  of  September,  1759,  and  had 
turned  his  money  into  goods,  *so  late  as  the  8th  of  February,  1760.  ngTC-i 
There  was  no  attempt  to  show  that  ha  had  not  lost  by  the  capture,  '-  ^ 
very  oondderably  beyond  the  balance  of  the  insnranoe. 

But  the  defendant  relied  upon  a  letter,  written  to  the  East  India  Com- 
pany, bearing  date  the  16th  of  September,  1759,  which  was  sent  to  Eng- 
land by  the  Pitt,  Captain  Wilson,  who  arrived  in  May,  1760,  together  with 
the  instmotionB  for  insuring;  and  also  a  letter  bearing  date  the  22d  of 
September,  1769,  sent  to  the  plaintiff  by  the  same  conveyance,  and  at  the 
same  time,  (which  letters  his  lordship  repeated.)  (a) 

(a)  The  former  of  them  notifiea  to  the  East  India  Company,  that  the  Frenoh  had, 

the  preceding  year,  a  deaign  od  foot,  to  attempt  taking  thkt  BfittlemeDt  by  sarpriaa ; 
and  that  it  was  very  probable  Ihsj  might  reriTe  that  design.  It  oonfesBea  and  repre- 
aenta  the  weaktiMa  of  the  fort;  it*  being  sadly  supplied  -villi  stores,  arms,  and 
Kmrnnnitian ;  find  the  impraoticabiUtj  of  maintaining  >t  (in  its  then  state)  a^tinst 
Ul  European  enemy. 

The  latter  letter  (to  his  brother)  owns-that  he  is  "  now  more  afrud  than  formerly 
that  the  French  shonld  attack  and  take  the*Bettlemeiit;  for,  as  they  aaonot  muater 
m  force  to'relieTS  their  friends  at  the  ooast,  they  may,  rather,  than  remain  idle,  pay 
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They  relied  too,  npon  the  croBS-ezsminsdon  of  Uie  broker  who  negotiited 
the  policy,  <■  that,  in  hU  opinion, f  these  letters  ought  to  have  heeen  shown 
or  the  contents  disclosed  j  and  if  they  had,  the  policy  would  not  have  been 
anderwritten." 

The  defendant's  connsel  contended  st  the  trial,  as  tiiey  have  done  upon 
this  motion,  "  that  the  policy  was  void  " — 

Ist.  Becanee  the  state  and  condition  of  the  fort,  mentioned  ia  the  Go- 
Tensor's  letter  to  the  East  India  Company,  was  not  disclosed. 

2dlj.  Because  he  did  not  disclose  that  the  Prench,  not  being  in  a  condi- 
tion to  relieve  their  friends  upon  the  coast,  were  more  likely  to  make  an 
attack  upon  this  settlement,  rather  than  remain  idle. 

8dly.  That  he  bad  not  disclosed  his  having  received  a  letter  of  the  4tli 
of  February,  1759,  from  which  it  seemed  that  the  French  had  a  demgn  to 
take  this  settlement  by  snrprise,  the  year  before. 

They  also  contended  that  the  opinion  of  the  broker  was  almost  deosTe. 

The  whole  was  liud  before  the  jory,  who  found  for  the  plunljff. 

Thirdly — It  remains  to  consider  these  objections,  and  to  examine  "  whe- 
ther this  verdict  is  well  fonnded." 

To  this  purpose  it  is  necessary  to  consider  the  nature  of  the  contract,  at 
the  time  it  was  entered  into. 

The  policy  was  signed  in  May,  1760.  tFhe  oontiagency  was,  whether 
Fort  Marlborough  was  or  would  be  taken  by  an  European  enemy,  between 
October,  1759,  and  October,  1750. 
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The  computation  of  the  risk  depended  npon  the  *chance,  "whe- 
ther aoy  European  power  would  attack  the  phoe  by  sea."  If  they 
did,  it  was  incapable  of  resistance. 

The  underwriter  at  London,  in  May,  1760,  ooold  judge  mnoh  better  of 
the  probability  of  the  contingency,  than  Governor  Carter  could  at  Fort 
Marlborough,  in  September,  1759.  He  knew  the  success  of  the  operations 
of  the  war  in  Europe.  He  knew  what  naval  force  the  English  and  French 
had  sent  to  the  East  Indies.  He  know,  from  a  comparison  of  that  force, 
whether  the  sea  was  open  to  any  such  attack  by  the  French.  He  knew, 
or  might  know,  everything  which  was  known  at  Fort  Marlborough,  in  Sep- 
tember, 1759,  of  the  general  state  of  aSaira  in  the  East  Indies,  or  the  par- 
ticular condition  of  Fort  Marlborough,  by  the  ship  which  bronght  the  orden 
for  the  insurance.  He  knew  that  ship  mnst  have  brought  many  letters  to 
the  Kaat  India  Company;  and  particularly  from  the  Governor.  He  knew 
what  probability  there  was  of  the  Dntoh  committing  or  having  committed 
hostiiities. 

Under  these  circumstances,  and  vrith  this  knowledge,  he  insures  against 
the  general  contingency  of  the  place  being  attacked  by  an  European  power. 

If  there  had  been  any  design  on  foot,  or  any  enterprise  begun,  in  Sep- 
tember, 1759,  to  the  knowledge  of  the  Governor,  it  would  have  varied 
the  risk  understood  by  the  underwriter;  because,  not  being  told  of  a  par- 
ticular design  or  attack  then  subsisting,  he  estimated  the  risk  upon  the 
foot  of  an  uncertain  operation  which  might  or  might  not  be  attempted. 

na  a  visit.    It  seems  they  bad  snofa  an  iDtmtton  last  year."    And,  tbertrore,  hs 
datires  his  brother  to  get  an  insunuiae  made  apon  his  stock  there. 

t  See  RiahsrdB  t.  Murdock,  10  fi.  &'C.  G27;  CampbeU  v.  Biebatds,  6  B.  &  Ad 
846;2It(V.  ft  U.  UO. 
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Bnt  tbe  Governor  had  no  notice  of  anj  design  anbeiBting  in  September, 
1769.  There  was  no  saoh  design,  in  fitct :  the  attempt  was  made  without 
premeditation,  from  the  sadden  opportunit;  of  a  favorable  occasion,  by  the 
eonnivance  and  assistance  of  the  Dutch,  which  tempted  Count  IVEBtaiga  to 
break  his  parole. 

This  being  the  oircnmstanoeB  under  which  the  oontract  was  entered  into, 
ve  shall  be  better  able  to  judge  of  the  objections  upon  the  foot  of  concoal- 
mente. 

The  first  concealment  is,  that  he  did  not  disclose  the  condition  of  the 
place. 

The  ondenrriter  knew  the  inauranoe  was  for  the  Otrvemor.  Ho  knew 
the  Governor  most  be  acqtuunted  *with  the  state  of  the  place.  He  nujon-i 
knew  the  Gorernor  conld  not  disclose  it,  consistent  with  bis  duty.  *-  ^ 
Ho  knew  the  Govemor,  by  insuring,  apprehended  at  least  the  posdbility  of 
an  attack.     With  this  knowledge,  wtthont  asHng  a  question,  he  underwrote. 

By  so  doing,  he  took  the  knowledge  of  the  state  of  the  place  upon  him- 
Belf.  It  was  a  matter  as  to  which  he  might  be  informed  various  ways  :  Jt 
wtu  not  a  matter  wiAin  lh«  private  fmowledge  of  the  Governor  only. 

Bat,  not  to  rely  upon  that,  the  utmost  which  can  be  contended  Is,  that 
the  underwriter  tmsted  to  the  fort  being  in  the  condition  in  which  it  ought 
to  be ;  in  like  manner  aa  it  is  taken  for  granted,  that  a  ship  inaured  is  sea- 
worthy. 

What  !■  that  condidon  f  All  the  witnesses  agree,  "  that  it  waa  only  to 
resist  the  natives,  and  not  an  European  force."  The  policy  insures  against 
A  total  loss;  taking  for  granted  "  that  if  the  place  waa  attacked,  it  wonld 

The  contingonoy,  therefore,  which  the  underwriter  has  insured  against 
is,  "  whether  the  place  would  be  attacked  by  an  Earopeau  force;"  and  not 
"whether  it  wonld  be  able  to  resist  such  an  attack,  \£  the  ships  conld  get 
up  the  river." 

It  wag  particularly  left  to  the  jury  to  conrider,  "whether  this  was  the 
contingency  in  the  contemplation  of  the  parties  :"  they  have  found  that  it 
was. 

And  wo  are  all  of  opinion,  "that,  in  this  respect,  their  conclusion  is 
agreeable  to  the  evidence." 

In  this  view,  the  state  and  condition  of  the  place  was  material,  only  in 
case  of  a  land  attack  by  the  natjvea. 

The  2nd  concealment  is,  his  not  having  disclosed,  that,  from  the  French 
not  being  able  to  relieve  their  friends  upon  the  ooaat,  they  might  make 
them  ft  visit. 

This  is  no  put  of  the  case :  it  is  mere  specnlation  of  the  Governor's  firom 
the  general  state  of  the  war.  The  conjecture  was  dictated  to  him  from  his 
fean.  It  is  a  bold  attempt  for  the  conquered  to  attack  the  conqueror,  in 
his  own  dominiona.  The  practicability  of  it,  in  this  case,  depended  npon 
the  Engliik  naval  force  in  those  seas;  which  the  underwriter  could  better 
jndge  of  at  London,  in  May,  1760,  than  the  Governor  oould  at  Fort  Marl- 
borough, in  September,  1769. 

*The  third  concealment  is,  that  he  did  not  disclose  the  letter  from  r«og|i 
Mr-  Winch,  of  the  4th  of  February,  1759,  mentioning  the  dedgn  '■        ^ 
of  the  French  the  year  before. 
Vol.  I.-40 
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What  tbe  letter  waa;  how  he  meutioned  thedeugn;  or  npoQ  what 
authority  he  mentioned  it ;  or  b;  whom  the  design  was  supposed  to  be 
ima^ned,  does  not  appear.  The  defendant  has  had  every  opportunity  (4 
disooTery ;  and  nothing  has  oome  ont  npou  it,  as  to  thia  letter,  which  he 
thinks  makea  for  his  pnrpose. 

The  plaintiff  offered  to  read  the  acoonnt  Winch  wrote  to  the  East  India 
Company :-  which  was  objected  to ;  and,  therefore,  not  read.  The  nature 
of  that  intelligence,  therefore,  is  rery  doubtful.  Bat,  taking  it  in  the 
atroDgest  light,  it  is  a  report  of  a  dengn  to  Eorpriae,  the  year  before ;  hot 
then  dropped. 

This  is  a  topic  of  mere  general  speonlation ;  which  made  no  part  of  the 
facts  of  the  case  upon  which  the  insurance  was  to  be  made. 

It  was  Btud,  if  a  man  insured  a  ship,  knowing  that  two  privateera  were 
lying  in  her  way,  without  mentioning  that  urcumstance,  it  wonld  be  a 
fraud;  I  agree  it.'j'  But  if  he  knew  that  two  privateers  had  been  there  the 
year  before,  it  would  be  no  fraud  not  to  mention  that  circumstance :  because 
it  does  not  follow  that  they  will  cruise  this  year  at  the  same  time,  in  the 
same  place ;  or  that  they  are  in  a  condition  to  do  it.  If  the  (urcnmstanee 
of  "  this  design  laid  aside  "  had  been  mentioned,  it  would  have  tended  rather 
to  leaMn  the  risk  than  increase  it ;  for,  the  design  of  a  surpriae  which  has 
transpired,  and  been  lud  aside,  is  less  likely  to  be  taken  up  agun ;  eqie- 
cially  by  a  Tanqoished  enemy. 

The  jury  oonsdered  the  nature  of  the  Governor's  dience,  as  to  then 
partdculars :  they  thought  it  innocent;  and  that  the  omission  to  mention 
them  did  not  vary  the  contract.  And  we  are  all  of  ojanion,  ■'  tluit,  io  this 
respect,  they  judged  extremely  right." 

There  is  a  silence,  not  objected  to  at  the  trial,  nor  upon  this  motion, 
which  might  with  as  much  reason  have  been  objected  to  as  the  two  hat 
omissions ;  rather  more. 

It  appesrs  by  the  Goveruor'a  letter  to  the  plaintiff,  "that  he  was  prin- 
oipally  apprehensive  of  a  Dutch  war."  He  certainly  had,  what  he  thonght, 
rsAQoi  go*^  grounds  for  this  ^apprehension.  Count  D'Estaign,  being 
I-  ^  piloted  by  tbe  Dutch,  delivering  the  fort  to  the  Dutch,  and  sendiDg 
the  prisoners  to  Batavia,  ia  a  confirmation  of  those  grounds.  And  probahly 
the  loss  of  the  place  was  owing  to  the  Batch.  The  i'renoh  could  not  have 
got  up  the  river  without  Dutch  pilots  :  and  it  is  plain  the  whole  was  con- 
certed with  them.  And  yet,  at  the  time  of  nnderwriting  the  policy,  there 
was  no  intimation  abont  the  Dutch. 

The  reason  why  the  connsel  have  not  objected  to  his  not  disclodng  the 
grounds  of  this  apprehension  is,  because  it  muet  have  arisen  from  political 
speculation,  and  general  intelligence:  therefore,  they  agree  it  is  not  neces- 
sary to  communicate  such  things  to  an  underwriter. 

Lastly :  great  stress  was  laid  upon  the  opinion  of  the  broker. 

But  we  all  think  the  jury  ought  not  to  pay  the  least  regard  to  it.     It  is 

mere  opinion;  which  is  not  evidenoe.     It  is  opinion  after  an  event.    It  is 

opinion  without  the  least  fonndation  from  any  previous  precedent,  or  usage. 

It  is  an  opinion  which,  If  rightly  formed,  conld  only  be  drawn  from  the 

f  Aeo.  Beokwute  v.  Walgrove,  cited  8  Taunt.  41 ;  lee  Durrell  r.  S«derie;>  1 
Holt,  268. 
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nmfl  premiaes  from  which  the  court  tai  jury  were  to  detennine  the  oaoae : 
and,  therefore,  it  is  improper  and  irrelevant  in  the  mouth  of  d  witnexs-f 

There  ia  no  imputation  upon  the  Governor,  as  to  any  intention  of  ^ud. 
By  the  aame  oonTeyanoe,  which  brought  big  orders  to  insure,  he  wrote  to 
the  Company  every  thing  which  he  knew  or  suapeoted  :  he  desired  nothing 
to  be  kept  &  seoret  which  he  wrote  either  to  them  or  hii  brother.  His  sub- 
sequent conduct,  down  to  the  8th  of  February,  1730,  shewed  ttiat  he  thought 
the  danger  very  improbable. 

The  reason  of  the  rote  against  concealments  is,  to  prevent  fraud  and 
enoonrage  good  faith. 

If  the  defendant's  objections  were  to  prevail,  in  the  present  case,  the  rale 
would  be  turned  into  an  instrument  of^frsud. 

The  underwriter,  here,  knowing  the  Governor  to  be  acquainted  with  the 
state  of  the  place ;  knowing  that  he  apprehended  danger,  and  mnst  have 
some  groond  for  hia  appreheusion ;  being  told  nothing  of  either;  signed 
this  policy,  without  asking  a  ques^on. 

If  the  objection  "  that  he  was  not  told  "  is  sufficient  to  vacate  it,  he  took 
thepreminm,  knowing  the  policy  to  be  '"void,  in  order  to  gain,  if  imod-] 
the  alternative  turned  out  one  way ;  and  to  make  no  satisfaction,  \t  ^  ^ 
it  turned  out  the  other.  He  drew  the  Governor  into  a  false  confidence, 
« that,  if  the  wont  should  happen,  he  had  provided  against  total  niin  j" 
knowing,  at  the  same  time,  "  that  the  indemnity  to  which  the  Qovemor 
trusted  was  void." 

There  was  not  a  word  said  to  him  of  the  aflairs  of  India,  or  the  state  of 
the  war  there,  or  the  condilJon  of  Fort  Marlborough.  If  he  thonght  tiiat 
omisrion  an  objection,  at  the  time,  he  ought  not  to  have  signed  the  policy 
with  a  secret  reserve  in  his  own  mind  to  make  U  void :  if  he  dispensed  with 
the  infonnation,  and  did  not  think  this  dlenoe  as  objection  then,  he  cannot 
take  it  up  now  after  the  event. 

What  has  often  been  said  of  the  Statute  of  Frauds  may,  with  more  pro- 
priety, be  applied  to  every  rule  of  law,  drawn  from  principles  of  natural 
equity,  to  prevent  fraud,  '<  that  it  shonld  never  be  so  turned,  oonstrued,  or 
nsed,  as  to  protect  oi  be  a  means  of  fraud." 

After  the  fullest  deliberation,  we  are  all  clear  that  the  verdict  is  well 
fennded ;  and  there  onght  not  to  be  a  new  trial;  consequently  that  the  role 
tot  that  purpose  ought  to  be  diaoharged. 

Rule  discharged. 


This  case  ie  inserted  on  account  of  the  masteriy  eiposition  of  some  of  the 
leading  principles  of  insorance  law  cootiuned  in  the  judgment  of  the  Lord 
Chief  Jostice.  It  woold  not  be  proper  to  paas  from  it,  without  informing  the 
reader  that  a  great  deal  of  controversy  has  since  taken  place  upon  one  of  the 
subjects  incidentally  touched  upon  by  his  lordship,  viz.,  the  admiisibUity  of  the 
brc^r's  evidence  as  to  his  opioion  on  the  materiality  of  the  facts  not  commn- 
nicated.  "  Great  stress,"  says  his  lordship,  "  was  laid  on  the  opinion  of  the 
broker :  but  we  all  think  the  jury  ought  not  to  pay  the  least  regard  to  it.  It  is 
mere  opinion,  which  is  not  evidence.    It  is  opinion  after  an  event.    It  is  opinion. 
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without  the  least  fonndation  ^m  any  previoDa  precedent  or  usage.  It  is  an 
opinion  which,  if  rightly  ronned,  could  bs  drawn  only  from  the  same  premisea 
fivin  which  the  court  Bod  jary  were  to  detennioe  th«  canse ;  and,  therefore,  it 
is  improper  and  irreleTsnt  in  the  month  of  a  witness."  Tery  similar  were  the 
oxpresaioDE  of  Oibba,  G.  Jt,  in  Dnrrell  r.  Bederly,  Holt,  283 1  "  It  is  my  opinion 
that  the  eridence  of  the  QDderwriters,  who  were  called  to  give  their  opinion  of 
the  materiality  of  the  mmors,  and  the  efiect  they  would  have  had  npon  the 
preminm,  ia  not  admissible.  It  ianol  a  queition  ofteienee,  npon  which  scientific 
men  will  moat  likely  think  alike,  bat  a  qaation  of  opinion,  liable  to  be  goven- 
ed  by  fancy,  and  which  the  diversity  might  be  endless."  And  npon  tbefcronnd 
thns  atated  by  Gibbs,  C.  J.,  it  has  been  frequently  soaght  to  distingnish  Linde- 
tiaii  T.  Deaboroogh,  6  B.  &  C.  566,  in  which,  in  an  action  on  a  life  policy,  the 
1*2841  ^'^^"'^^  '^^  medical  men,  *aatta  the  materiality  of  certain  aymptoma 
which  had  not  been  commnnicated,  was  received  and  laid  before  the 
jniy,  from  the  qnestion  as  to  the  admissibility  of  the  opinions  of  brokers  and 
nnderwriters.  In  Rickards  t.  Mnrdock,  10  B.  k  C.  257,  such  evidence  was, 
however,  admitted.  That  was  an  action  on  a  policy,  effected  by  the  plaintiff,  u 
agent  for  Mr,  Campbell,  of  Sidney,  upon  goods  by  the  ship  Cnmberland,  Upon 
the  trial  it  appeared  that  Mr.  Campbell,  having  shipped  the  goods  in  qoestiim 
by  the  Cnmberland,  wrote  by  another  ship  (the  Australia)  to  the  plaintiff  de- 
siring him  to  effect  an  insurance  thereon,  and  telling  him,  at  the  same  time, 
that,  in  order  to  give  every  chance  for  the  Cnmberland'a  arrival,  he  had  directed 
the  person  entrusted  with  that  lett«r  not  to  deliver  it  till  thirty  daya  after  the 
Australia's  reaching  London.  Theae  inalmctions  were  obeyed ;  tbe  Cumber- 
land not  having  arrived  at  the  expiration  of  the  prescribed  period,  the  letter 
was  delivered  to  the  plaintiff,  who  therenpon  handed  the  letter  to  their  bn^r, 
desiring  bim  to  effect  the  insurance,  which  he  accordingly  did  with  the  Indem- 
nity Insurance  Company,  whom  the  defendant  repreaented.  But  be  read  to 
the  company's  manager  that  part  of  the  letter  only  which  contained  the  instnic- 
tion  to  insnre,  the  natnre  of  the  goods,  and  the  time  of  their  sailing.  At  the 
trial  it  was  contended  that  the  other  circumstances  respecting  the  mode  in 
which  the  letter  was  conveyed  to  England,  and  the  time  it  had  remained  there, 
were  material,  and  ought  to  have  been  communicated,  and  that  their  snppree- 
eion  vitiated  the  policy :  and  several  nnderwriters  were  called,  who  depoaed 
that,  in  their  opinion,  the  whole  of  the  letter  eight  to  have  been  communicated,  and 
that  the  parts  anppreaaed  were  material.  This  evidence  was  objected  to,  but 
admitted  ;  and,  on  a  motion  for  a  new  trial,  after  a  verdict  for  the  defendant. 
Lord  Tenterden,  delivering  the  jndgmentof  the  court,  said,  "  Several  wltneaaes 
were  examined,  who  stated  that  they  thought  the  letter  material;  but  it  has 
been  contended  that  no  auch  evidence  onght  to  have  been  received.  I  know 
not  how  the  materiality  of  any  matter  is  to  be  ascertained  but  by  the  evidence 
of  persons  conversant  with  the  subject-matter  of  the  inqoity." 

This  opinion  seema  to  be  embraced  by  the  Court  of  Common  Fleas,  in  Chap- 
man T.  Walton,  10  Bing.  57.  In  that  case  the  defendant  who  was  a  broker, 
had  effected  policies  for  Richardson,  in  which  the  voyage  was  described  to  be, 
"at  and  from  London  to  St.  Thomaa,  with  leave  to  call  at  Madeira  and  Tene- 
riffe."  Richardson  afterwarda  received  a  letter  from  hia  anpercargo,  who  atated 
that  he  intended  to  sail  the  next  day  "  for  the  Canaries,"  and  thence  to 
one  or  more  of  the  West  India  lalaods,  say  Barbadoes,  St.  Kitt's  and  St. 
Thomas,  where  he  waa  told  that  he  should  be  able  to  dispose  of  the  part  of  his 
cargo  unsold  "  in  the  Oanariea."  With  respect  to  linens,  he  aaid  he  had  no  fear, 
"  as  in  Canary  any  reasonable  quantity  ia  desirable."  This  letter  Richardson 
handed  to  the  defendant,  telling  him  "that  the  voyage  was  altered,  and  that  he 

L-.,.„i,.,-^  ,,*^iUOJ^K' 
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left  him  to  do  the  needful  witfa  it."  The  defendant  got  the  policies  altered,  by 
adding  leave  to  proceed  to  St.  Kitt's  and  Barbadoes  for  all  parposes.  The 
Tessel  was  loet  at  the  Grand  Canary  Island.  Actions  were  brought  on  the 
policiea,  which  tnmed  out  nnBocceufal  on  occonnt  of  the  voyage  not  being 
covered  by  the  alterations,  and  this  action  was  bronghf  by  the  asaigoees  of  Rich- 
ardson, who  had  become  a  bankropt,  against  the  defendant,  for  negligence  in 
not  having  procored  the  proper  alterations  to  be  made.  The  plaintiff's  con- 
tended that  it  was  the  defendant's  duty  to  have  procnred  the  insertion  of  "  liberty 
to  proceed  or  toach  at  any  of  the  Canary  Islands."  The  defendant's  connee), 
on  the  other  hand,  called  several  policy-brokers,  and  putting  into  their  hands 
the  policies,  the  bills  of  lading,  and  invoices  of  the  goods,  and  the  supercargo's 
letter,  asked  them  what  alieraiiont  of  the  policies  a  ikil/ul  iiutirajice-brokar, 
ought,  in  their  judgment,  to  haee  procured,  having  these  doacmeaU  in  hit  poa»es- 
tion,  and  being  insirvcitd  to  do  the  needful.  To  which  qneation  they  replied 
that  they  thought  he  would  do  ample  justice  by  procuring  the  alterations  as 
made.  The  jury  having  found  for  the  defendant,  the  court  discharged  a  rule 
for  a  new  trial,  '"'moved  on  the  ground  that  this  evidence  had  been  im-  rcqgKl 
properly  admitted.  "  It  is  objected,"  said  the  Lord  Chief  Justice, 
delivering  the  judgment  of  the  court,  "  to  allow  this  question  to  be  put  to  the 
witnesses  is,  in  effect  and  substance,  to  allow  them  to  be  asked,  what  is  the 
meaning  of  the  letter  T — that  is,  to  ask  them  whether  the  letter  told  the  de- 
fendant that  the  vessel  was  going  to  the  Canaries,  whereas  the  letter  ought  to  be 
allowed  to  speak  for  itself,  or,  if  there  were  any  doubt  upon  the  meaning,  it 
ought  to  be  determined  by  the  court  and  jnry,  and  not  by  the  evidence  of  in- 
Eurance-brokers,  or  any  other  witnesses.  It  may  be  admitted  that,  if  such  were 
the  real  natnre  of  the  question,  the  evidence  offered  would  have  been  inadmia- 
Bible.  .  .  .  Bat  it  is  not  a  simple  abstract  question,  as  supposed  by  the 
plaintiffs,  what  the  words  of  the  letter  mean ;  it  is  what  others  conversant  with 
the  bnsiness  of  a  policy-broker  would  have  onderstood  it  to  mean,  and  how 
they  would  have  acted  upon  it  under  the  same  circnmatancee.  The  time  of 
year  at  which  the  voyage  is  performed — the  nature  of  the  cargo  on  board — the 
objects  of  the  voyage,  as  disclosed  in  the  letter — above  all,  the  ci  ream  stances 
that  the  original  voyage  described  in  the  policy  itself  comprehended  TeneriBe, 
the  greatest  and  most  important  of  the  Canary  Islands,  would  all  operate  in  the 
minds  of  ezperiencednian  in  determining  whether  it  was  intended  that  the  altera- 
tion should  include  a  liberty  to  touch  and  stayat  the  Canaries  in  general;  and  this 
conclusion  it  appears  to  us,  neither  judge  or  juty  could  arrive  at  from  the  sim- 
ple perusal  of  the  letter,  unassisted  by  evidence,  because  they  would  not  have 
the  experience  upon  which  a  judgment  could  be  formed.  The  decision  in  this 
case  appears  to  be  consistent  with  the  principle  laid  down  by  Mr.  Justice  Hol- 
royd,  in  Berthon  v.  Loughman,  2  Star,  N.  P.  258,  that  a  witness  conversant 
with  the  subject  of  insnraace  might  give  bis  opinion,  as  a  matter  of  jadgment, 
whether  particular  facts,  if  disclosed,  would  make  a  difference  as  to  the  amount 
of  the  premium — a  principle  which  has  been  confirmed  by  the  later  case  of 
Bickards  v.  Unrdock,  10  B.  k  C.  527 :  and  it  is  difBcnlt  to  reconcile  the 
opioion  given  by  Lord  Chief  Justice  Qibba,  in  the  case  of  Durrili  v.  Bederley, 
Holt,  N.  V.  C.  283,  with  the  judgment  of  the  Court  of  King's  Bench  in  the 
case  last  above  referred  to.  We  think,  therefore,  both  on  principle,  and  on 
the  authority  of  the  decided  cases,  the  evidence  was  properly  admitted." 

It  is  remarkable  that  the  above  case,  which  was  decided  in  Trinity  Term, 
1833,  and  contains  a  recognition  of  the  opinion  of  the  King's  Bench  in  Kickarda 
T.  Uurdock,  should  not  have  been  alluded  to  in  any  stage  of  Campbell  v.  Bick> 
ards,  5  B.  £  AdoL  840,  decided  in  the  Uichaelmas  Term  of  the  same  year. 
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Campbell  t.  Blckarda  arose  ont  of  the  same  transaction  as  EUckards  t.  llnr- 
dock.  The  action  broagbt  ag^ainBt  the  inanraiDce-office,  having,  ta  we  hne 
seen,  failed  in  cooseqaencs  of  the  soppresaion  by  the  broker,  who  was  employed 
b;  Bickatda  &,  Co.  to  eSect  the  policj,  Campbell,  the  merchant  of  SydDejr, 
npoD  whose  goods  the  pplicj  had  been  effected,  broaght  thia  action  a^ut 
Bickards  &  Co.,  to  recover  compensation  for  the  loaa  which  he  had  Bustained 
hj  their  negligence ;  in  not  taking  care  that  the  policy  effected  should  be  Tslid. 
At  the  trial,  several  brokers  and  underwriters  were  called  for  the  plaintiff,  sod 
the  same  letter  which  was  produced  in  Bickards  t.  Mnrdock  being  put  into 
their  hands,  they  were  asked,  "wheihfritwattnaterudto  liaveeommKnieaUdihe 
fael  that  that  Utter  had  arrived  in  thi$  country  thirty  dayi  lefore  effecting  {hit 
iiuuraneeT"  The  answer  was  that  it  was  material.  The  jnry  having  fonnd  a 
verdict  for  the  plaintiff,  and  a  new  trial  being  moved  for,  on  the  gronnd  that 
the  evidene  had  been  improperly  admitted,  the  mle  was  made  absolute.  The 
Lord  Chief  •Tnatice  Denman,  delivering  the  jadgment  of  the  conrt,  referred  to 
the  opinion  of  Lord  Mansfield  in  Carter  v.  Boehm,  nod  thst  of  Chief  Jnstice 
Oibbs  in  Durrell  v.  Bederiej.  "  In  some  more  recent  cases,  continued  his 
lordship,  "  sach  questions  have  certainly  been  proposed  to  witneasea,  bnt  tb^ 
have  passed  without  objection,  and  it  maj  be  observed  that  the  aoBwcis  will 
often  imply  no  more  than  scientific  witnesses  may  properly  state— their  opinion 
onHOmeqnestionofscience.  ThisisespeciaIlytmeof*medical  opinions. 
L  ^°'>i  Xn  Bickards  v.  Murdock,  indeed,  ont  of  which  the  present  case  aiis«s, 
this  kind  of  testimony  was  received.  In  giving  Judgment  on  the  motion  for  a 
new  trial.  Lord  Tenterden  did  not  expressly  defend  its  admissibility,  bnt  his 
words  are  in  the  alternative.  '  If  snch  evidence  be  rejected,  the  court  and  jury 
must  decide  the  point  by  their  own  judgment,  unassisted  by  that  of  others.  If 
they  are  to  decide,  all  the  court  agree  in  thinking  the  letter  was  material,  and 
ODght  to  have  been  commanicated,  and  that  a  jury  would  have  been  bound  to 
come  to  that  conclusion.'  Now,  this  mode  of  disposing  of  the  qnestion  does 
not  appear  to  the  court,  on  reflection,  to  be  quite  correct :  but  we  think  that, 
as  the  Jury  are  to  decide  on  the  materiality  of  &cts,  and  the  daty  of  disclosing 
them,  this  verdict,  founded  in  some  degree  on  evidence  that  conld  not  be  legally 
received,  onght  to  be  set  aside.  The  rule  for  a  new  trial  must  therefore  be 
made  absolute." 

Such  being  the  stat«  of  the  authorities,  the  qnestion  of  admissibility  can  be 
hardly  even  now  considered  as  settled ;  for  opposed  to  the  decision  of  the 
King's-  Bench,  in  Campbell  v.  Bickards,  is  the  opinion  of  the  Judges  of  tiiat 
Court  in  Bickards  v.  AInrdock,  recognized  by  the  Court  of  Common  Plees  in 
Cbapman  v.  Walton.  The  difference  is,  however,  perhaps  less  upon  any  point 
of  law  than  on  the  application  of  a  settled  law  to  certain  states  of  facts ;  for, 
on  the  one  hand,  it  appears  to  be  admitted  that  the  opinion  of  witnesses  possess- 
ing pecnliar  skill  is  admissible  whenever  the  subject-matter  of  inqniry  is  such 
that  inexperienced  persons  are  unlikely  to  prove  capable  of  forming  a  correct 
r*9fifiy,i  J^^E^'Bit'  ^P^*"  '^  without  such  assistance,  in  other  words,  when  *it  so 
'-  -I  far  partakes  of  the  nature  of  a  science  as  to  require  a  course  of  pre- 

vious habit,  or  study,  in  order  to  the  attainment  of  a  knowledge  of  it;  see 
Polkes  V.  Cbadd,  3  Dougl.  157 ;  B.  v.  Searle,  2  M.  *  M.  75 ;  Thornton  v.  B.  S. 
Assurance  Co.,  Peake,  25;  Chanraod  v.  Angeistein,  Peake,43;  [McNaghten's 
case,  10  CI.  k  Fin,  200 ;  Oreville  v.  Chapman,  5  Q.  B.  731 ;  and  Fenwick  v. 
Bell,  1  Carr.  &  Eir.  312,  Cottman,  J. ;  but  see  Silk  v.  Brown,  9  Car.  &  P.  601, 
Coleridge,  J. ;]  while,  on  the  other  hand,  it  does  not  seem  to  be  contended  that 
the  opinions  of  witnesses  can  be  received  when  the  inquiry  is  into  a  subject- 
matter,  the  nature  of  which  is  not  such  as  to  require  any  pecnliar  habits  or 


CABTEB  T.  BOEHM.  631 

ttudy  in  order  to  qiuli^  a  maD  to  tindentitiid  it  Xow,  the  qaestioii  or  mate- 
riality in  an  aesQrance  Beems  one  which  may  possibly  happen  to  fall  frithin 
either  of  the  above  two  claaaeB,  for,  setting  ont  of  the  question  the  cases  of 
life-policies,  where  the  medical  evidence  is  nnqneetionably  scientific,  and  necee- 
gary  in  order  to  enable  the  jnry  to  come  to  a  right  concloaion,  it  is  anbmitted 
that  it  may  happen,  even  in  cases  of  aea-policiea,  that  a  commnnicatioD,  the 
materiality  of  which  is  in  question,  may  be  one  respecting  the  importance  of 
which  no  one  except  an  underwriter  can,  in  all  probability,  form  a  correct 
opinion.  If  sncb  a  case  were  to  occnr,  it  possibly  would  not  be  considered  as 
falling  within  the  decision  in  Campbell  v.  Bickards.  In  that  case  the  facts 
concealed  were  of  the  very  simplest  natnre ;  a  vessel  which  sdled  after  tbe  one 
insured  had  arrived  thirty-nine  days  before  it ;  and  it  was  easy,  without  mnclt 
experience  in  the  bnainess  of  an  nnderwriter,  to  divine  the  probable  fkte  of  tlw 
ship  insured  under  those  circumstances. 

[In  Ur.  Anionld's  valnable  work  on  the  law  of  marine  insurance  and  average, 
Tol.  I.,  pp.  511— ST3,  the  conflicting  opinions  on  the  sabjsct  of  the  above  note 
are  considered,  and  the  American  decisions  are  stated  to  be  tu  the  same  unset- 
tled state  as  our  own.  The  author  marshals  the  authorities  in  both  countries 
as  follows  :^-Lord  tfansfield  in  Carter  t.  Boehm;  Qibhs,  0.  J.  in  Dnrrell  v. 
Bederley;  and  Lord  Denman  In  Campbell  v.  Rlckards,  supra,  agtunst  receiving 
the  evidence ;  Lord  Kenyon  in  Ghauraad  t.  Angerstein ;  Holroyd,  J.,  in  Ber- 
thon  T.  Longhman ;  Lord  Tenterden  in  Bickards  v.  Uurdock ;  and  Undal,  G. 
J.,  in  Chapman  v.  Walton,  supra ;  (and  see  Elton  v.  Larkins,  5  0.  tB.  392), 
expressly  in  favour  of  its  reception ;  and  tacitly  so,  by  receiving  and  acting  npon 
it  withont  objection,  Kanafleld,  C.  J.,  Littledale  v.  Dixon,  1  N.  R.  1.51 ;  and 
Lord  Eltenhorough,  Haywood  v.  Bogers,  4  East,  590.  In  America  there  are 
the  opinions  of  Chancellor  Kent,  3  Kent's  Com.  284,  note  (b),  edit.  1644 ;  Judge 
Storey,  in  M'Lanahanv.  TJuiversal  Ins.  Co.,  1  Peters,  188;  "Dueron  ,„„.,, 
EepreseuUtions,  190 ;  and  Mr.  Duer,  in  his  work  on  Bepreaentations,  ™°""J 
184 — 191,  note  xix.,  to  the  same  effect.  The  latter  writer  has  pointed  ont  that 
the  evidence  was  re^ed  in  Carter  t.  Boehm,  on  account  of  the  unumal  nature 
of  the  risk,  namely,  the  capture  of  a  fort  in  the  East  Indies ;  ho  that  in  the 
language  of  Lord  Mansfield,  the  evidence  was  "  mere  opinion,  vithoul  the  teait 
/outidaiionjhim  anypreeiout  preeedaU  or  uaage."  And  tbe  author  first  referred, 
to  concludes  that  the  arguments  in  favour  of  the  admission  of  the  evidence  far 
outweigh  those  which  have  been  urged  against  it.] 


It  would  seem  that  the  insured  is  not  bound  to  communioate  to  the  in- 
anrer,  the  pardculars  of  those  general  &ots  which,  in  one  form  or  other, 
must  be  present  to  every  contract  of  insanmce.  As  the  insurer  most  know 
that  tbey  exist,  if  he  wish  to  learn  in  what  form  they  exist,  he  should  ia- 
qmre,  and  so  put  the  assured  to  the  necessity  of  confessing,  what  is  the 
fme  state  of  the  case.  Thns  nnder  ordinary  drcamstancea,  the  insured  ia 
not  bound  to  oomkunioate  the  age  of  tbe  vessel,  nor  how  she  was  built ; 
Popploston  y.  Kitchen,  8  Wash.  0.  C.  Bep.  139.  Nor  can  be  be  charged 
with  concealment,  for  not  stating  the  time  of  sailing,  or  the  character  of  tbe 
property  as  to  ownership,  oi  neutrality;  Bamwall  t.  Church,  1  Gaines, 
237;  Eltdng  v.  Scott,  2  Johnson's  Bep.  167  j  Seton  v.  Low,  1  Johnson's 
Casesjl;  Buck  v.  Chesapeake  Insurance  Co.,  1  Peters,  161;  Fiskev.Tbe 
New  England  Insurance  Co.,  16  Pick.  810.  Under  ordinary  inrcnin stances, 
the  mind  of  the  insnien  may  as  readily  be  directed  to  pomta  of  this  sort, 
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as  tliat  of  the  inBnred,  and  the  one  oannot  be  liable  for  eonoealing  wlikt  Uie 
otber  did  uot  think  it  worth  while  to  know.  This  principle  is  pevoliarly 
applicable  to  iasurances  against  fire,  because  the  nature  and  utnalion  of  the 
property  is  necessarily  open  to  investigation,  and  the  insurer  oao  nsualtj 
frame  and  pToponud  such  inquiries  as  may  be  necessary,  without  the  aid  of 
any  preliminary  statement  by  the  insured ;  Gates  t.  The  Madison  City  M. 
Ins.  Co.,  1  Selden,  469,  474 ;  Clark  t.  The  M.  Ins.  Co.,  8  Howard,  234. 
Thus,  where  the  premises  iaerured  were  described  ia  the  written  application 
for  insurance,  as  a  dwelling-house,  with  an  out-house  and  kitchen  discoo- 
neoted  A^m  it,  and  some  diatanoe  in  the  rear,  but  nothing  was  said  with 
regard  to  the  ezistenoe  of  a  kitchen  in  the  dwelling-house,  which  was  habi* 
tnally  used,  while  that  in  the  out-honse  was  not,  the  court  held,  that  there 
was  no  misrepresentation  or  oonoealment,  because  if  the  insurers  wished  to 
know  the  exact  use  and  position  of  the  rooms  in  the  dwelling-house,  they 
were  bound  to  inquire,  and  not  put  it  upon  the  iosured  to  enter  into  a 
multitude  of  details,  no  one  of  which  might  be  more  important  than  to- 
other. Bnt  if  circumstances  occur  within  the  knowledge  of  the  insured, 
which  reader  any  fact  OBpecially  or  peculiarly  important  to  the  risk,  it  will 
be  his  duty  to  state  them,  and  to  bring  forward  all  the  informaUon  which 
he  possesses  on  the  subject.  When,  therefore,  the  insured  is  aware,  that 
the  vessel  hae  been  at  sea  for  a  longer  period  than  ia  usnilly  reqaisile  tot 
the  voyage,  and  that  vessels  which  sailed  some  time  after  her,  have  arrived, 
he  will  be  bound  to  mention  the  day  in  which  she  sailed,  in  effecting  the 
iDsnrance.  Vale  v.  The  Phteaiz  Ins.  Co.,  1  W.  C.  G.  R.  283 ;  Johnsoa 
V.  The  Pheenix  Ins.  Co.,  id.  378 ;  M'Lanahan  v.  The  Universal  Ins.  Co., 
1  Peters,  170 ;  Livingston  v.  Delafield,  8  Gaines,  63  ;  Ely  v.  Hallett,  2  id. 
57.  The  rule  ia  substantially  the  same,  although  perhaps  leas  rigorously 
oonstnied  in  policies  against  fire,  as  in  marine  insurance,  and  the  insured 
will  be  bound  to  state  every  oircnmatanoe  which  tends  to  enhance  the  risk, 
and  is  so  far  special  in  its  nature,  as  not  to  fall  within  the  scope  of  those 
inquiries  which  ought,  in  the  exercise  of  due  diligence  and  the  ordinuy 
course  of  business,  to  be  made  by  the  insurer;  Clark  v.  The  M.  Ins.  Co.; 
Welden  v.  The  Louisiana  Ins.  Co.,  12  Louisiana,  131.  But  where  the 
'  peculiar  circumstances  which  render  a  fact  material  to  the  risk  insured,  an 
publicly  and  generally  known,  no  special  information  need  be  conveyed  to 
the  insurer.  Thus  where  a  cargo  which  would  be  innocent  in  time  of 
peace,  becomea  contraband  of  war,  on  the  breaking  out  of  hostilitiefl,  it  !■ 
not  necessary  to  apprise  the  insurer  of  its  nature,  and  of  the  danger  of  con- 
demnation which  grows  out  of  it,  beoause  he  is  bound  to  take  notioe  of  tJia 
increased  risk  produced  by  a  public  event,  and  to  provide  agunst  it  by  an 
increase  of  premium,  or  by  sripulatang  for  the  neutrality  of  the  goods  in- 
sured. Seton  V.  Low,  1  Johnson's  Casea,  1 ;  Skidmore  v.  Beadoitj,  2 
id.  77;  Ishel  v.  Rbinelander,  id.  120,  487;  Le  Roy  v.  The  United 
Ins.  Co.,  7  Johnson,  343 ;  The  Ins.  Co.  v.  Bathurst,  6  6U1  A;  Johnsou, 
159. 

When,  however,  a  material  fact  is  so  &r  out  of  the  usual  oourae  of  trade 
that  it  could  not  have  been  anticipated  and  provided  for  by  the  insurer,  it 
will  be  the  duty  of  the  inaured  to  apprise  him  of  it,  although  ita  materiality 
may  be  due  to  a  public  and  well  known  cause.  Thus  where  goods  insured 
from  Newport  to  Fort  Passage,  in  Spun,  were  brought  ftom  Lagnira  to 
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Nevport,  and  TO-shipped  from  thenoe  witbont  being  landed,  which  nndered 
tbem  li&ble  to  oonGscadoii  under  the  British  Orders  in  Council,  it  was  de- 
rided that  although  those  orders  were  public,  and  therefore  nnneoessarj  to 
be  oomnintiicated,  yet  as  the  particular  circomstaiicei  attendant  on  the  ship* 
ment  of  the  goods,  which  occasioned  tbeii  coDdemnation,  were  of  a  private 
nature,  they  ought  to  have  been  stated  to  the  insurer.  Kohne  v.  The  Ins. 
Co.  of  N.  A.,  6  Binney,  224.  And  where  a  vessel  was  insored  at  and 
from  Charleston  to  M&raeillea,  the  omission  to  litate,  that  the  vessel  merely 
touched  at  Charleston,  and  sailed,  in  the  first  instsDCe,  &om  Havana,  which 
was  a  belligerent  port,  was  held  to  vitiate  the  insurance,  became,  although 
the  insurers  were  bound  to  take  notice  of  the  war,  which  was  a  public 
event,  they  were  not  of  the  particular  course  of  the  voyage,  which  was 
the  proximate  cause  of  the  loss.  Steney  v.  The  Union  lus.  Co.  8  M'Cord, 
387. 

A  decision  will  be  found  in  Stocker  v.  The  Merrimack  H.  &  F,  Ins.  Co., 
6  Mass.  220,  which  is  eomewhat  inconaietent  with  that  of  Seton  v.  Low, 
mad  with  the  general  principle,  that  the  insurer  is  bound  to  anticipate  and 
provide  for  every  risk  which  is  caused  by  a  public  event,  and  cannot  com- 
plain  of  not  being  pat  on  his  guard  sgiunst  consequences,  which  it  is  his 
duty  to  know.  lu  Stocker  v.  The  Merrimack  M.  &  F.  Ina.  Co.,  insurance 
had  been  effected  on  freight  from  one  neutral  port  to  another,  and  the  oargo 
was  condemned  as  belligerent  property,  and  freight  refused  to  the  owners  of 
the  vessel.  The  court  admitted  that  the  transportation  of  belligerent  pro- 
perty by  a  merchant  was  lawful,  and  did  not  in  itself  vidate  the  insurance, 
but  they  held,  that  as  the  character  of  the  cargo  was  more  directly  within 
the  knowledge  of  the  insured,  he  waa  guilty  of  a  concealment  in  not  com- 
uunieating  it  to  the  insurer.  A  similar  opinion  was  expressed  in  Kehard- 
son  V.  The  Maine  Ins.  Co.,  6  Mass.  102.  These  cases  appear  inconsistent 
with  the  decisions  in  New  York,  which  hold  that  the  insurer  is  bound  to 
presume  that  trade  continues  to  flow  in  the  same  channels  after  war  has 
commenced,  as  it  did  before,  and  should,  therefore,  provide  against  any 
increase  of  risk,  which  the  war  may  have  occasioned.  In  Stocker  v.  The 
UeTTimack  Ins.  Co.,  however,  the  cargo  was  described  in  the  bill  of  lading 
u  belon^g  to  the  owner  of  the  vessel,  with  a  view  of  screening  its  leal 
character,  end  the  prize  court,  by  which  it  was  condemned,  founded  their 
decree  upon  this  circumstance.  The  decision  may  therefore  be  sustained, 
without  adopting  the  doctrine  that  the  insured  was  guilty  of  a  concealment, 
in  not  stating  that  the  cargo  was  belligerent  property.  For  although  the 
owner  of  a  vessel  may  be  entitled  to  carry  belligerent  property,  without  in- 
forming the  insurers,  it  does  not  follow  he  is  equally  justifiable  in  being 
nleut  as  to  his  intention  to  cover  it  by  false  papers.  There  can  be  no 
doubt  that  carrying  papers  which  increase  the  risk,  without  communicating 
the  &ct  to  the  insurer,  will  vitiate  the  insurance ;  Ijivingston  v.  The  Mar. 
Ins.  Co.,  6  Cranoh,  274 ;  7  id.  506 ;  unless  it  appear  that  the  use  of  sooh 
papers  was  necessary  and  usual,  for  the  purposes  of  the  voyage,  insured ; 
Le  Roy  V.  The  United  Ins.  Co.,  7  Johnson,  848.  And  in  Ohl.  v.  The 
Eagle  Ins.  Co.,  4  Mason,  890,  every  policy  was  sud  to  carry  with  it  a 
representation,  that  the  papers  of  the  vessel  disclose  her  true  character,  and 
if  so,  the  decision  in  Stocker  v.  the  Merrimack  Ins.  Co.,  tests  on  the 
ground  of  misrepresentation,  as  well  as  of  concealment. 
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No  infomution  need  bd  oommnmoated  to  tbe  inmrer,  which  be  knows  to 
ba  po8«eBeed  by  tbe  iumred,  and  does  not  think  fit  to  aaoertain  by  inqtury. 
Thns,  where  the  insured  itated,  in  applying  for  insarance,  that  a  leeeel 
which  Bailed  before  that  to  which  hia  application  related,  bad  arrived,  he 
wae  held  not  to  be  bound  to  go  farther,  and  state  that  she  hod  been  in  port 
for  more  than  a  month.  For  as  the  attention  of  the  insurer  was  directed 
to  the  subject,  he  waa  bonnd  to  uk  for  further  informadon,  if  be  wished 
to  obtun  it :  Alsop  t.  The  Commereial  Ins.  Co.,  1  Sumner,  451.  Bat 
when  the  insured  has  received  iaformatdon  which  he  is  not  known  to  pes- 
Bess,  and  would  not  necessarily  or  ordinarily  hare,  be  will  be  bound  to 
diBclose  it  without  wuting  for  an  inquiry,  which  there  is  nothing  to 
induce  the  insurer  to  make.  Thus,  where  the  contents  of  a  letter  were 
oommunioated  to  tbe  insured,  in  which  it  was  stated  that  a  Tiolent  harri- 
oana  had  occurred  at  the  port  of  destination,  about  the  time  at  which  the 
Teasel  might  have  been  ezpect«d  to  arrive,  he  was  held  guilty  of  oonoeal- 
meut  in  not  oommunicafang  this  speoifio  information  to  the  insurer,  although 
the  latter  not  only  knew  of  the  storm,  but  that  it  had  been  one  of  great 
eeverity.     Mosea  t.  The  Delaware  Ins.  Co.,  1  W.  0.  0.  R-  385.^ 

There  are  two  general  principles  which  will  often  be  found  oondnuve  of 
the  question,  whether  the  omisdon  to  state  a  partioalar  &ot  or  set  of  tieU, 
has  or  has  not  been  a  concealment.  In  the  first  place  there  can  be  no  con- 
cealment, if  the  existence  of  the  fact  is  implied  by  the  terms  of  the  policy; 
and  in  the  next,  the  assured  is  not  bound  to  state  any  of  the  usual  or  accus- 
tomed incidents  of  the  voyage  or  trade,  on  which  the  insurance  is  effected, 
even  when  they  are  in  the  highest  degree  material  to  the  risk.  Livingston 
T.  The  Maryland  Ids.  Go.,  7  Cranch,  S06 ;  Le  Roy  t.  The  United  IJos. 
Co.,  ?  Johnson,  203.  Thus,  where  on  the  face  of  the  policy,  the  insoranet 
u  effected  for  whomsoever  it  may  concern,  the  insurer  need  not  be  tokl 
that  the  ostensible  is  not  the  real  owner  of  the  proper^,  nor  that  it  beloDga 
wholly  or  in  part  to  a  belligerent.  Biting  t.  Scott,  2  Johns.  Rep.  157 ; 
Buck  T.  Chesapeake  Ins.  Co.,  I  Peters,  161.  And  as  nothing  need  be 
told  which  is  necessarily  to  be  inferred  horn  the  nature  of  the  txade,  the 
insurers  were  held  liable  under  a  policy  of  insuranoe,  at  and  from  New 
York  to  the  port  of  Sisal,  with  liberty  to  proceed  to  one  other  port  on  the 
coast  of  Yucatan,  for  a  loss  which  happened  while  the  vessel  was  taking  hi 
her  lading  at  a  bad  anchorage,  in  the  open  sea  on  that  coast.  As  it  ap- 
peared that  there  were  no  ports,  in  the  ordinary  sense  of  the  term,  at  the 
place  of  destination,  and  as  the  usual  and  neoessary  course  of  commerce 
had  been  pursued,  a  representation  by  the  insured  was  held  unnecessary  to 
the  validity  of  the  policy.  Do  Longnemere  v.  The  New  York  Fire  Ins. 
Go.,  10  Johns.  120,  Nor  will  the  rights  of  those  interested  in  the  insu- 
rance, be  compromised  by  the  existence  of  false  papers  on  board  the  vessel, 
describing  property  which  has  been  represented  or  warranted  as  neutral,  as 
belonging  to  a  belligM«nt,  when  it  is  both  essential  and  customary  for  ves- 
sels carrying  neutral  property  on  the  voyage  insured  in  the  policy,  to  be 
provided  with  papers  of  that  description.  Le  Boy  v.  United  Ins.  Go.,  7 
Johns.  Rep.  343;  Livingston  v.  Md.  Ins.  Co.,  7  Cranch,  586;  Oalbteath 
V.  Graoy,  I  W.  C.  C.  B.  222.  Seton  v.  Low,  1  Johnson's  Cases,  1 ;  Sked- 
more  v.  Desdoity,  2  id.  77 ;  Ishel  v.  Rhinelander,  id.  120, 487 ;  The  Ina 
Go.  T.  Bathorst,  &  Gill  &  Johnson,   159.    And  where  it  appeared  that 
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Me&mboats  of  the  oIsbs  of  that  inattred^  were  often  boilt  oo  the  halls 
of  old  keel  boats,  it  was  held  nnneoeBaarj  to  infonn  the  inenrer  that  anch 
ma  the  case  in  the  particolar  iastaaoe  in  qneation.  The  Lexington  Ina. 
Co.  T.  Paver,  16  Ohio,  824. 

In  lilce  manner,  the  terma  in  which  the  reprepreMntation  ie  made,  will 
be  eonstraed  according  to  the  meaning  given  them  bj  niage,  in  the  trade 
or  boeineBS  to  which  they  relate,  with  wbioh  the  insurers  onght  to  be,  oi 
to  make  themBeWes  aoqnaintedj  Wall  v.  The  Howard  Ina.  Go.  14 
Barbonr,  883. 

Whenever  it  becomes  the  duty  of  the  insnred  to  make  a  representadoD  to 
the  insnrers,  it  mnat  he  made  with  aocnra*^,  and  with  the  fnll  degree  of 
«are  which  a  pmdent  man  would  exert  in  providing  nuteri&le  <k  informs 
tion  for  the  transaction  of  his  own  business  Gates  v.  The  Madison  Goan^ 
Ins.  Co.,  8  Barbonr,  73.  Thos  where  the  insnred  was  aware  that  there 
had  been  ft  violent  storm  on  the  ooast  a  few  honra  after  the  vessel  sailed,  a 
general  statement  that  there  had  been  blowing  weather  after  her  departnre, 
without  etating  the  time  when  or  the  degree  of  violence,  was  held  to  bo 
snch  a  concealment  as  would  avoid  the  insnranoe.  The  insured  cannot  le- 
eover,  nnless  he  has  communicated  all  the  knowledge  within  his  reach,  ma- 
terial to  the  risk  insured,  of  which  the  insurer  may  reasonably  be  presumed 
to  be  ignorant.  But  if  that  be  done,  his  duty  will  be  discharged,  and  he 
will  not  be  responnble  for  not  stating  other  &cts  which  have  been  concealed 
from  him  by  the  bad  faith  or  negligence  of  third  persons,  or  even,  as  it 
would  seem,  of  his  own  agents.  Briggs  v.  The  Union  Ins.  Go.,  1  W.  C. 
C.  R.  506 ;  Buggies  v.  The  Girard  Ins.  Co.,  4  Mason,  74 ;  The  General 
Ins.  Co.  T.  Buggies,  12  Wheaton,  40g.  Thus  it  was  held  in  the  case  last 
eitcd,  that  the  intentional  omission  of  the  master  to  commnnicate  the  loss 
of  the  vessel,  did  not  vitiate  a  subsequent  insurance  effected  by  the  owner, 
there  being  no  reason  to  charge  him  with  collusion  with  the  master.  The 
point  was,  however,  decided  the  other  way,  in  Gladstone  v.  King,  1  Manle 
&  Belwyn,  35,  on  the  gnnmd  of  the  intimate  relation  between  the  master 
and  owner,  and  the  necessity  for  making  it  the  interest  of  the  one,  that  cor- 
rect information  should  be  given  by  the  other. 

Hie  dnty  of  the  insured  to  oommnnioate  everything  to  the  insurer,  which 
is  msterial  to  the  risk  aaeumed  by  the  latter,  does  not  necessarily  terminate 
on  his  making  an  accurate  statement  of  all  the  facts  known  to  him  at  the 
time  of  the  application  for  insurance;  for  if  other  facts  come  to  his  know- 
ledge subsequently,  and  before  the  insurance  is  effected,  he  must  use  due 
diligence  in  communicating  them  to  the  insurer.  Watson  v.  Delafield,  2 
Caines,  224,  I  Johnson,  150,  2  Johnson,  506.  In  this  case,  the  insured 
aent  letters  in  triplicate,  by  different  vessels,  from  Jamuca  to  Baltimore, 
directing  insurance  to  be  niade  on  bis  effects,  on  board  a  ship  in  which  he 
was  about  to  sail  for  the  United  States.  He  was  subsequently  saved  from 
the  wreck  of  this  ship,  which  was  lost  dnring  the  paaaage,  hy  one  of  the 
Tcseels  in  which  he  had  sent  the  order  for  insurance.  And  bis  neglect  to 
withdraw  the  letter  containing  this  order  from  the  letter  hag  of  the  vessel, 
and  to  write  immediately  on  landing  at  Norfolk,  announcing  the  loss  and 
countermanding  the  insurance,  was  held  to  be  a  concealment  which  vitiated 
the  policy.  But  good  &ith  and  reasoaabte  diligence,  are  all  that  can  be 
nqnired  from  the  inanred  in  oommsnioating  information  to  the  insurer, 
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either  at  the  time  of  the  applying  for  the  insanDoe,  or  eubBeqnentt; ;  and 
vhen  these  have  been  dol;  exerobed,  his  failure  to  do  more  will  be  no 
ground  for  refusing  bim  the  indemnity  for  which  he  hat  slipnlated ; 
M'Lanahan  t.  The  Unirergal  Ins.  Oo.,  1  Peters,  170 ;  Andrews  t.  The 
Marine  Ins.  Co.,  9  Johnson,  82. '  Thna,  even  in  the  extreme  ease,  where 
the  insured  heara  of  the  loss  of  the  vessel,  after  sending  the  application 
for  insurance,  it  will  be  enough  to  forward  the  intetltgence  by  the  next 
mail,  without  resorting  to  any  more  speedy  but  less  regnlar  pnblic  couvej- 
ance.     Oreen  v.  The  Merchants'  Ins.  Co.,  10  Pick.  402. 

Good  taiih  and  diligenoe,  are  not,  however,  always  suffioient  to  exonerate 
the  insured,  from  liability  for  4  misapprehension,  or  mistake  in  his  oonimn- 
nicationa  to  the  iosurer.  The  eontraet  of  insurance  ia  based  npon  the  repre- 
sentations of  the  insured,  and  necessarily  &ilB  when  they  are  unfounded. 
Thus,  when  there  is  a  failure  on  the  part  of  the  insured,  to  disclose  a 
material  fact  within  his  own  knowledge,  the  insurance  will  be  equally 
vitiated,  whether  the  omiadon  result  from  design,  or  from  ignorance  of 
the  materiality  of  the  faot,  or,  the  duty  of  disclosing  it  to  the  insurer. 
"  Although,"  said  Lord  Mansfield  in  the  principal  case,  "  the  Buppresston 
happen  through  mistake,  and  without  any  fraudulent  intention,  yet  the 
underwriter  is  deoraved,  and  the  policy  void,  because  the  risk  run  is  dif> 
ferent  from  that  understood  and  intend^  to  be  run  at  the  time  of  the  agree- 
ment," supra.  This  diotum  has  never  been  disputed,  and  was  emphatically 
oited  and  relied  npon  in  the  recent  case  of  Clark  v.  M.  Ins.  Co.,  6  Gnshiug, 
S42.  While,  therefore,  the  insured  cannot  incur  any  danger  from  making 
an  honest  statement  of  his  belief,  or  opinion,  as  such,  and  will  always  be 
safe  in  submitting  all  the  evidenoe  within  his  reach,  to  the  insurer,  aad 
leaving  the  latter  to  draw  bis  own  cosdnrions  from  it;  Rice  v.  The  Now 
England  M.  Ins.  Co.,  4  Pick.  489;  Allegro's  adm'r  v.  The  Maryland  Ins. 
Co.,  2  Oill  &  Johnson,  136 ;  yet,  if  he  go  beyond  this,  and  makes  un- 
qualified statements,  he  eannot  get  rid  of  the  oonseqnences  of  their  incor- 
reotness,  by  showing  that  they  were  made  in  good  fiutb,  and  ander  the 
influence  of  mistaken  impressions  derived  &om  third  persons.  Anderson 
T.  Thornton,  8  Exchequer,  425;  M<Dawell  v.  Frarier,  Douglas,  260.  The 
rule  is  well  settled  with  regard  to  marine  insuranoes,  and  has  been  held  to 
apply  with  the  same  force  to  insnrances  on  life  ;  Hartman  v.  Keystone  Ins. 
Co.,  9  Harris,  466 ;  and  even  to  insnranoei  against  Iobb  by  fire ;  Clark  v. 
The  New  England  M.  F.  Ins.  Co.,  6  Cashing,  842.  It  has,  notwithstand- 
ing, been  doubted,  whether  the  foil  severity  of  the  rule,  which  makes  a 
misstatement,  or  concealment  &tal  to  the  validity  of  a  marine  insurance, 
even  when  the  insm^  has  acted,  not  only  without  an  intent  to  defraud,  bnt 
in  the  fullest  good  &ith,  is  applicable  to  insurances  agunst  fire,  where  the 
insurer  is  usually  much  better  able  to  protect  himself  by  special  proTisioDs 
in  the  policy  of  inanranoe,  and  fay  actual  inspection  of  the  property  insured. 
"In  marine  insurance,"  said  Bbonson,  J.,  in  Bnmett  v.  Saratoga  M.  Ins. 
Co.,  5  HiU,  188,  "  the  misrepresentation,  or  concealment  by  the  assured, 
of  a  &ct  material  to  the  risk,  will  avoid  the  policy,  although  no  fraod  was 
intended.  It  ia  no  answer  for  the  assured,  to  say  that  the  error  or  sup- 
pression was  the  result  of  mistake,  accident,  fbrgetfulnesa,  or  inadvertence. 
It  is  enough  that  the  insnier  has  been  misled,  and  has  ^us  been  induced 
to  enter  into  s  contract  which,  npon  oorreot  and  fnU  information,  he  would 
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eitlieT  have  declined,  or  would  have  loade  upon  difiercnt  tenns.  Althon^ 
no  fraud  WM  inteaded  by  the  assured,  it  is  nevertheless,  a  fmnd  upon  tihe 
aDderwriter,  and  avoids  the  policy.  Bridges  v.  Hunter,  1  Manle  &  Solw. 
13 ;  Mudowell  v.  Fraser,  Dong.  269 ;  Fittherbert  v.  Mather,  1  T.  B.  12 ; 
Carter  v.  Boehm,  8  Snrr.  1905 ;  Bufa  v.  Turner,  6  Taunt  888 ;  Cuny  v. 
Comm.  Ins.  Co.,  10  Pick.  535 ;  N.  Y.  Bowery  Ini.  Co.  y.  The  N.  Y.  Ins. 
Co.,  17  Wend.  359;  1  Marsh.  (Condy), 451, 468, 466;  1  Phil,  214,  803.) 
The  asaored  is  bound,  although  no  inquiry  be  made,  to  disclose  every  &ot 
within  his  knowledge,  which  is  material  to  the  risk.  But  this  doctrine 
cannot  be  applicable,  at  least,  not  in  its  foil  extent,  to  poliiues  against  fire. 
If  a  man  is  content  to  insure  my  house  without  taking  tlie  trouble  to  in- 
quire of  what  matflrials  it  is  constructed,  how  it  is  situated  in  reference  to 
other  buildings,  or  to  what  nsea  it  is  applied,  he  has  no  ground  for  com- 
plaint, that  the  faacard  proved  to  be  greater  than  he  had  anticipated,  unless 
I  am  chargeable  with  some  misrepreseDtation  concerning  the  nature  or 
extent  of  the  risk.  It  is,  therefore,  the  pr&otioe  of  oompanies  which  insure 
against  fire,  to  make  inquiries  of  the  assured,  in  some  fwm,  concerning  all 
such  matters  as  are  deemed  material  to  the  risk,  or  which  may  affect  the 
amonnt  of  premium  to  be  paid.  This  is  sometimes  done  by  the  conditions 
of  insurance  annexed  to  the  policy,  and  sometimes  by  requiring  the  appli- 
cant to  state  particular  foots  in  a  written  application  for  insurance.  When 
thus  called  upon  to  speak,  he  is  bound  to  make  a  true  and  full  representa- 
tion oonoeming  all  the  matters  brought  to  hu  notice,  and  any  concealment 
will  have  the  like  effect,  as  in  the  ease  of  a  marine  risk.  (See  1  Phil.  Ins. 
284,  285,  ed.  of  1840).  It  is  not  neoessary  for  the  purpose  of  avoiding 
the  policy,  to  show  that  any  fraud  was  intended.  It  is  enough  that  in- 
formation material  to  the  risk  was  required  and  withheld." 

The  same  distinction  between  insurance  agtunst  fire  and  marine  insurance, 
was  taken  by  Chancellor  Walworth  in  Snyder  v.  The  Farmer's  Ins.  Co.,  16 
Wend.  481 ;  and  again  by  the  Supreme  court  of  Kentucky  in  the  ease  of 
The  Louisville  Ins.  Co.  v.  Southard,  8  B.  Monroe,  684.  The  insured  ate, 
however,  held  to  greater  strictness  of  disdosnre,  in  one  important  particular 
by  some  of  the  oourta  of  this  country  in  fire  insuiances,  than  in  those  of 
Miy  other  description.  It  is  well  settled  that  in  marine  insnranoes,  the 
insurer  is  not  entitled  to  ■  representation  of  the  nature  of  the  interest  of 
the  insured,  even  when  it  is  not  baaed  on  property,  and  is  wholly  remote 
and  contingent  in  its  character.  Hanoox  v.  The  Fishing  Ins.  Co.,  8  Sum- 
ner, 182 ;  Crowley  v.  Cohen,  8  B.  &  A.  478 ;  Locke  v.  The  N.  A.  Ins.  Co., 
18  Mass.  61 ;  Bartlett  v.  Walter,  lb.  267.  But  it  has  been  decided  by  tiie 
Supreme  Court  of  the  United  States,  and  by  some  of  the  state  courts,  that 
in  the  case  of  insurances  against  fire,  the  nature  and  extent  of  the  interesi 
insured,  are  material  to  the  risk,  and  must  be  represented  truly  to  the 
insurer.  The  Columbian  Ins.  Co.  v.  lAwrence,  2  Pet«rs,  26 ;  10  Id.  60? ; 
Carpenter  v.  The  Washington  Ins.  Co.,  16  Id.  495 ;  Catron  v.  The  Tennes- 
see Ins.  Co.,  6  Humphreys,  170 ;  The  Hlinois  M.  F.  Ins.  Co.  v.  The  Mar< 
seiUes  Man.  Co.,  1  Oilman,  236.  The  courts  of  New  York  and  Maasachu- 
eetts  have  refused  their  assent  to  this  doctrine,  and  hold  that  the  insured  is 
not  bonnd  to  communicate  the  nature  of  his  interest  in  the  property,  whether 
the  insnrance  be  sgainst  fire,  or  a  marine  insurance,  uiUess  he  is  called 
upon  to  do  so  by  the  insurer,  when  of  course,  he  will  be  bound  to  state  it 
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Monntel;  and  foil;.  Tyler  T.  The  Etna  7.  Ins.  Co.,  12  Wend.  MT ;  Tbe 
Etna  F.  Ina.  Co.  t.  Tyler,  16  Id.  885 ;  Niblo  v.  The  N.  A.  F.  Ins.  Ca,  1 
Sandford,  9.  0.  R.  551 ;  Bixby  t.  The  Fraakford  Ins.  Co.,  8  Pick.  86; 
Strong  T.  The  M.  Ins.  Co.,  8  Id.  40 ;  Carry  v.  The  GommoDwealth  Ins. 
Co.,  11  Id.  535;  Fletcher  t.  The  Com.  Ids.  Co.,  18  Id.  417;  NieoU  t. 
The  Americui  Ins.  Co.,  3  W.  &  M.  529.  And  .there  can  be  litde 
doubt,  that  these  dsoisiona  are  oonsietent  vith  the  principles,  both  of 
fire  and  marine  insorance,  as  generally  nnderatood  ^nd  applied  in  thia 
country  and  in  England.  When,  however,  the  nature  of  the  insutanoe  ii 
such  aa  to  render  the  condition  of  tbe  title,  or  the  amount  of  the  iaoom- 
branoea  on  the  property,  material  to  the  risk,  the  case  will  fall  within  the 
general  and  salutary  rule,  that  the  insured  is  bound  to  acquaint  the  in- 
sorer  with  every  circumatance  peenliarly  wicbia  his  own  knowledge,  and 
tending  directly  to  enbanoe  the  rate  of  premium.  Thus  it  was  held  in 
Smith  T.  The  Columbian  Ins.  Ca,  6  Harris,  258,  that  the  insuranoe  of  a 
mortgage  was  invalidated  by  a  failure  to  inform  the  insurer,  that  the  pro- 
perty was  Bubjeot  to  a  prior  incumbrance,  which  tended  to  interfere  with  or 
defeat  the  right  of  subnotion,  which  would  ooorue  upon  payment  of  tbe 
Ion.  Id  like  manner  the  title  of  the  insured  and  the  freedom  of  hie  pn^ 
perty  from  inoumbranoes,  are  obviously  material  in  all  oases  when  tbe 
inanrance  is  efieoted  by  a  mutnal  association,  in  which  all  the  property 
insured  is  liable  for  a  loaa  ■neteiited  by  any  portion ;  Davenport  t.  The 
New  England  M.  F.  Ins.  Co.,  6  Cnsbing,  340;  Ciark  v.  Tbe  New 
England  Ins.  Co.,  lb.  842;  Smith  t.  The  Bouditoh  M.  F.  Ins.  Co.,  lb. 
448 ;  Uwell  v.  Hie  Middlesex  M.  F.  Ins.  Co.,  8  Id.  127  :  and  hence, 
nnder  these  circumstances,  eUenoe  on  these  important  points  may  be 
treated  as  a  concealment,  and  the  polioy  will  unquestionably  be  avoided  1^ 
a  misrepreaentation.     Angell  on  fire  &  Life  Ins.,  oh.  8,  leot.  188. 

When  the  representatioos  of  the  insured  are  substantially  true,  the  polioy 
will  not  be  vitiated  by  mistakes  in  immaterial  partioulars.  A  warranty  on 
the  other  hand,  muit  be  literally  fulfilled,  and  any  breach,  either  in  form  or 
anhstanoe,  will  avoid  the  insnranee.  It  is  therefwe,  important  to  distin- 
guish between  a  warranty  and  a  representation.  A  representation  is  a  col- 
bteral  statement  of  a  fact  material  to  the  ooutract,  while  a  warranty  is  a 
Btipnlation  forming  part  of  the  contract,  and  is  construed  as  aoondition.  All 
atatoments  contained  in  the  polioy  itself,  ta^  primA  facie  warranties,  while 
eztraneons  statements,  are  regarded  merely  as  representations,  even  when 
made  formally  in  writing,  and  in  answer  to  written  or  printed  questions, 
propounded  by  the  insorers.  Bnt  although  statements,  which  are  not  in- 
troduced into  the  policy,  are  ordinarily  collateral  to  the  contract,  they  may 
undoubtedly  be  inoorporated  with  it  by  express  agreement,  and  will  then 
oease  to  be  mere  representations,  and  become  warranties.  A  reference  in 
the  policy  to  a  representation,  will  sot,  necessarily,  make  it  a  part  of  the 
contract,  or  render  it  abeolutely  binding  on  the  insured,  for  the  intention 
may,  and  ordinarily  will  be  presumed  to  be,  merely  to  put  its  existenoe  as  a 
representation  beyond  (jaestion,  and  not  to  give  it  another  and  more  nn- 
fiivorable  character.  Qates  v.  The  Madison  M.  Ins.  Co.,  8  Barbour  S.  G. 
73;  2  Comstock,  48;  1  Seldeu,  469;  Wall  v.  The  Howard  Ins.  Co.,  14 
Barbour,  S88;  The  Jefferscm  Ins.  Go.  y.  Gotheel,  7  Wend.  72;  Snyder  v. 
The  Farmers'  Ina.  Co.,  18  Id.  92 ;  16  Id.  481 ;  The  Louisville  Ins.  Co.  t- 
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SootbaTt},  8  B.  Monroe,  634.  Bat  when  t&e  representatiom  of  the  insured 
Are  expreaal;  referred  to  in  the  polioj,  u  formiog  put  of  the  oontraot, 
they  will  Mqoiro  the  ohanoter  of  wurantieB,  and  ioTalidate  the  insoranoe, 
nnlesi  striotlj  oomplied  with,  whether  they  are  or  fure  not  materiRl  to  the 
liak  sesnmed  b;  the  iiuurer.  Jennings  t.  The  M.  Ins.  Co.,  2  Denio,  76; 
Uordook  t.  The  Chenango  Ins.  Co.,  2  Gometoek,  210 ;  Boutledge  v.  The 
Chenango  Ins.  Co.,  8  Hill,  601;  Lookner  t.  The  Home  H.  Ins.  Co.,  IT 
Missouri,  247 ;  Sexton  t.  The  Montgomery  Ina.  Co.,  9  Barbonr,  191 ; 
Kennedy  t.  The  St.  Lawreuoe  Co.  M.  Ins.  Co.,  Id.  285 ;  Williams  v.  The 
New  England  M.  P.  Ins.  Co.,  SI  Maine,  219;  Vose  t.  The  Eagle  Life 
Ins.  Co.,  6  Cnshing,  42 ;  Philippa  t.  The  Kemp  Co.  M.  Ins.  Co.,  20  Ohio, 
174.  And  even  when  the  reEnvnoe  to  the  statements  of  the  insured,  is 
not  such  as  to  render  them  warranties,  as  when  they  are  expressly  referred 
to  as  repreeentadons,  it  will  still  be  primd  facie,  if  not  oonclnsive  eridenca 
of  their  materiality  to  the  risk,  and  rend^  any  misrepresentation  or  oon- 
oealment  in  making  them,  fatal  to  the  right  of  reoorery  against  the  insurer. 
Hongbton  v.  The  Man.  M.  F.  Ins.  Co.,  8  Metealf,  114;  Bcrritt  t.  The 
Saratoga  M.  F.  Ins.  Co.,  6  Hill,  188 ;  Vose  t.  The  Eagle  Life  &  Health 
Ins.  Co.,  6  Cnshing,  42 ;  Davenport  t.  The  New  England  M.  F.  Ins  Co., 
lb.  340;  The  Olendall  Woolen  Co.  t.  The  Protection  Ins.  Co.,  21  Conn. 
19 ;  Shelden  t.  The  Hartford  F.  Ins.  Co.,  22  Id.  286. 

Althongh  the  repreeenUtions  of  the  assnred  form  the  basis  of  the  con- 
tract  with  the  insurer,  they  do  not  enter  into,  or  form  part  of  the  contract 
itself.  When  coupled  with  OTidenoe  of  frand,  they  will  enatain  an  aotion 
(^  tort,  bat  cannot  serve  to  support  any  suit  founded  in  contract.  Their 
effect  is  purely  negative,-  for  they  impose  no  obligation  (m  the  insured, 
although  they  may  invalidate  bis  elaim  against  the  insurer.  This  baa  given 
rise  to  the  inference,  that  as  a  promissory  representation,  is  inefbctnal  as  a 
promise,  it  must  be  equally  so  as  a  representation,  and  may  be  violated  by 
the  insnred,  without  impairing  the  insurance.  Thus,  where  the  insured 
^ve  a  verbal  promise  at  tiio  time  of  efiecting  the  inanranoe,  to  disoontinne 
the  use  of  an  open  fiieplaoe  in  the  premises  insured,  and  use  a  stove,  the 
oonrt  of  errors  reversed  the  deoiuon  of  the  Supreme  Court,  and  hdd  that 
the  failure  to  comply  with  this  promiae,  waa  not  a  bar  to  a  recovery  againit 
the  insurer.  Alston  v.  The  Mechanic's  F.  Ins.  Co.,  1  Hill,  610 ;  4  Id.,  829. 
The  ground  taken  by  the  court  was,  that  if  the  promise  was  meant  to  be  a 
part  of  the  oontraot,  it  should  have  been  introdnoed  into  the  policy,  and  if 
ic  was  not,  it  oould  not  bind  the  insnred.  The  law  vras  held  Uie  same  way 
in  Whitney  v.  Haven,  13  Mass.  172,  and  Bryant  v.  The  Ooean  Ins.  Co.  22 
^ck.  200.  And  the  reasoning  on  which  these  cases  prooeed,  would  be 
oonclnsive  if  the  effect  of  a  representation,  were  the  same  on  a  policy  of 
insurance,  as  on  other  written  contracts. 

Nothing  is  better  settled,  than  that  when  an  ordinary  contract  is  reduced 
to  writing,  evidence  cannot  be  given  of  antecedent  or  ootemporaneous  state- 
ments, or  stipulatdons  not  embraced  in  the  writing,  unless  for  the  purpose  of 
proving  mistake  or  frand.  If  this  role  were  applied  to  policies  of  insur- 
ance, it  would  exclude  alt  representations,  wbetiier  present  or  promissory, 
which  are  not  incorporated  with  the  contract,  or  shown  to  be  fraudulent. 
But  the  effect  of  the  representations  of  the  insnred  npon  the  policy  of  inior- 
anoe,  is  so  Our  an  exception  to  the  ordinsiy  roles  of  evidence,  that  although 
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they  form  no  part  of  the  agreement  between  the  parties,  they  descri1>e  anl 
deGae  the  nature  of  the  risk  insnred,  and  control  the  contraot  by  specifying 
and  ascertaining  its  snbjeot  matter.  And  vhen  thns  regarded,  there  seemi 
no  Bnfficienl  reaHon  why  they  should  be  limited  to  the  present,  and  should 
not  extend  into  and  embrace  the  future.  It  mnst  be  remembered,  that  the 
subject  matter  of  the  contract  of  insnrance  ia  risk,  and  that  the  lisk  depends 
npon  the  nature  and  condition  of  the  property  insnred.  It  has  been  held 
in  some  oases,  that  even  when  no  repreeentaliona  are  made  to  ttie  insm«r, 
any  change  in  the  property,  which  increases  the  risk,  will  avoid  the  insur- 
ance, unless  it  ia  msnifeBtly  within  the  scope  of  the  powers,  expressly  or 
impliedly  reserved  to  the  inanred.  Jolly  t.  The  Baltimore  Eq.  Society,  I 
Harris  &  Q.  294.  And  it  would  seem  to  follow,  that  when  the  insured  gives 
ft  specific  description  of  the  risk  on  which  he  requests  insurance,  any  subse- 
quent variatbn  by  which  it  is  materially  incroised,  will  discharge  the  in- 
snrer.  It  can  hardly  be  supposed  that  if  property  be  insured  as  a  dwelling 
house,  it  can  subsequently  be  cooverted  into  a  carpenter's  shop,  without 
disoha^png  the  insurers,  or  that  they  would  be  liable  for  the  condemnation 
of  a  oargo  represented  as  neutral,  and  snbsequently  filled  up  with  goods  ot 
a  belligerant  character.  It  may  always  be  shown  that  a  contraot  is  inap- 
plioable  to  the  snbjeot  to  which  it  is  sought  to  apply  it,  and  the  pecnliari^ 
of  the  contract  of  insnrance  seems  to  be,  that  the  existence  of  a  written 
agreement,  does  not  exolnde  parol  evidence  of  the  representations  of  the 
insnred,  when  offered,  not  for  the  purpose  of  contradicting  the  writing,  but 
of  showing  the  nature  of  the  risk  to  wbioh  it  relates.  Whether  therefore, 
these  repreeentations  are  present,  or  promissory,  they  would  seem  to  hare 
die  same  oharaoter,  and  to  be  equally  admissible.  It  was  said  in  Stetson  V. 
The  Mass.  M.  F.  Ins.  Co.  i  Mass.  380,  that  when  the  extent  and  nature  of 
the  risk,  depends  upon  the  continuance  of  the  premises  in  the  condition  in 
which  they  were  represented  to  be  when  insured,  they  cannot  be  altered  to 
the  detriment  of  the  insurer,  without  invalidating  the  insnrance.  And  what- 
ever the  true  rule  may  be  with  regard  to  promissory  representations  which 
are  purely  verbal,  it  is  universally  admitted,  that  when  representations  are 
referred  to  in  the  policy,  they  must  be  substantially  fulfilled  throughout 
the  continuance  of  the  risk  insured,  althongb  not  so  far  incorporated  with 
the  contract,  as  to  have  the  oharacter  of  s  warranty ;  Solden  v.  Thornton, 
8  Ellis  &  Blaokbunte,  868 ;  Richards  v.  The  Protection  Ins.  Go.  SO  Maine, 
278. 

The  point  has  not  been  expressly  or  finally  decided  in  England,  but  there 
seems  little  doubt  that  statements  mode  to  the  insurer,  are  equally  binding, 
whether  they  relate  to  the  present  or  future  condition  of  the  property 
insnred;  Edwards  v,  Portner,  1  Campbell,  880;  Dennistown  v.  Lillie,  3 
Bligh,  202.  But  it  is  well  settled,  both  in  that  country  and  in  this,  that 
expressions  of  belief,  expectation  or  iut«ution,  are  not  binding  on  the 
inanied,  and  that  their  nou-fal6Iment  will  not  avoid  the  insurance,  nnless 
they  are  made  in  bad  faith,  and  with  the  view  of  misleading  the  insurer; 
Catlin  V.  The  Springfield  F.  Ins.  Co.,  1  Sumner,  434;  TiUon  v.  The  Me. 
Ins.  Co.,  7  Barbour,  570 ;  Allegre  v,  The  Maryland  Ins.  Co.,  2  Gill  &  John- 
atta,  136.  All  such  representations  have  in  fact  but  one  character,  and 
torn  solely  on  the  menUl  oondition  of  the  party  who  makes  them.  If  thst 
be  stated  tml;  at  (be  time,  the  statement  cannot  be  fidmfied  bj  the  sahae- 
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qoent  oonrse  of  erents.  And  the  rale  tlut  in  the  absence  of  fraud,  the 
iDsvred  ia  not  liable  for  any  thing  more  than  the  truth  of  the  statements 
which  he  mskea,  aa  he  makes  them,  applies  with  equal  force,  whether  he 
states  the  opinion  of  others,  or  his  own.  A  repreaeatatlon,  therefore,  that 
the  vessel  insured,  is  s^d  to  sail  remarkably  &st,  can  have  no  efieot  on  the 
iasuntDce,  trnlesa  it  b  shown,  either  that  she  had  not  the  repaiatioa  of 
being  a  fast  sailer,  or  that  the  insoied  knew  that  sbe  did  not  deserve  it ; 
Tidmarsh  y.  The  Wash.  Ins.  Co.,  4  Mason,  439.  And  it  is  equally  jJais, 
t^at  a  representation  which  relates  solely  to  the  condition  of  the  property 
at  the  time  when  it  is  made,  and  says  nothing  about  the  futnre,  oannot 
render  the  insured  liable  for  any  change  which  may  be  made  at  a  subsequent 
period;  Hibbins  v.  The  Globe  Ine.  Co.,  2  Hall,  632;  Young  v.  The 
Washington  County  M.  Ins.  Co ,  14  Barbour,  &45. 

The  inoonveuienoes  which  might  otherwise  have  arisen  from  the  decision 
in  Alston  t.  The  Meohanios'  Ins.  Co.,  have  been  in  a  great  measure  ob- 
Tial«d,  by  requiring  the  insnred  to  answer  the  questions  propounded  by  the 
insurers,  in  writing,  and  incorporating  the  answers,  by  annexation  and 
reference,  with  the  polity,  when  they  will  become  part  of  the  oontract,  and 
binding  throughout  the  whole  continuance  of  the  risk,  although  they  will 
still  be  regarded  as  etipulatjona  to  be  substantially  fulfilled,  rather  than  as 
warranties  which  must  be  literally  complied  with,  uqIosb  the  language  of  the 
parlies  is  distinctly  in  favor  of  the  latter  interpretation.  Selden  t.  Thornton, 
8  Ellis  ABlaokbume,  868  ;  Neil  y.  The  Bu&lo  Fire  Ins.  Go.,3  Comstttok, 
122;  Richards  Y.  The  Protection  Ina.  Co.,  30  Maine,  278 ;  Houghton  t.  The 
Mannfactorers'  M.  &  F.  Ins.  Co.,  8  Metcalf,  114 ;  Clark  t.  The  Mar.  Ins. 
Co.,  8  Howard,  2S4;  Underhill  v.  The  Agawam  M.  Ins.  Co.,  6  Cnshing, 
440 ;  Sheldon  v.  The  Hartford  Fire  Ins.  Co.,  22  Conn.  225 ;  The  Olendale 
H.  Ins.  Go.  V.  The  Froteotion  Ins.  Go.,  21  id.  19.  Thus,  in  the  ease  last 
oited,  an  affirmative  reply  to  a  question  whether  a  watchman  was  kept  on 
the  premises  at  night,  was  held  not  only  to  render  the  insnred  liable  for  its 
tmth  at  the  time  when  it  was  made,  but  to  make  it  their  duty  to  maintain 
a  proper  watch,  throughout  the  whole  of  every  night  during  the  continuance 
of  the  risk,  and  deprive  them  of  all  right  under  the  policy,  that  recurred 
unfulfilled. 

It  is  well  settled,  that  unless  a  representation  or  concealment  is  material, 
it  will  not  avoid  the  policy;  Curry  v.  Com.  Ins.  Co.,  10  Pick.  6S5; 
Strong  v.  Manufacturers'  Ins.  Co.,  id.  40 ;  ^rroers'  Ins.  and  Loan  Co. 
V.  Snyder,  16  Wend.  481;  Tyler  v.  ^tna  Insuranoe  Company,  12  id. 
£07 ;  16  id.  385 ;  Flinn  v.  Headlam,  9  B.  &  C.  693 ;  When,  therefore,  the 
insurer  sets  up  a  representation  or  oonoealment  by  the  insured,  in  bar  of  an 
action  brought  on  the  insurance,  he  mnst  prove  its  materiality,  as  well  as 
its  existence;  Fiske  v.  The  New  England  Ins.  Co.,  15  Pick.  810.  In 
some  cases,  however,  the  nature  of  the  concealment  may  be  sufficient  proof 
of  its  materiality,  without  the  aid  of  extrinsic  evidence :  Elkin  v.  Janson, 
IS  M.  &  W.  655 ;  and  it  would  seem  that  in  general,  that  the  statement  of 
a  fact  by  one  party,  as  a  ground  for  action  by  another,  must  be  sfflne  eridenoe 
of  its  materiality  to  the  contract  between  them ;  Darenport  v.  The  New 
England  M.  F.  Ins.  Co.,  6  Cashing,  840.  And  there  can  be  no  doubt, 
that  when  the  policy  contains  a  proviso,  that  any  concealment  or  misre- 
itation  in  the  answers  of  the  insured  to  the  quesUons  put  to  him  by 
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tbe  insnrcr,  shall  avoid  tbs  iDBnraoce;  the  barden  of  ezmsiDf  or  ez- 
plaioiag  a  tnisatatement,  will  rest  on  the  former;  Barrett  t.  The  Saratoga 
M.  Ins.  Co.,  5  Hill,  188 ;  Gates  r.  Th^  Madiaon  Count;  M.  Ins.  Co., 
8  Barb.  73. 

It  nae  held  b;  the  Supreme  Goart  of  the  United  States,  in  Hodgson  t. 
The  Marine  Ins.  Co.,  5  Cranoh,  100,  that  as  a  mi  are  presentation  or  eaD< 
oealment  doce  not  invalidate  an  insurance,  unless  it  is  fraodulent  or  ma- 
terial  to  the  risk  insnred,  a  ploa,  setting  forth  that  the  insnrers  bad  been 
induced  to  insure  and  value  the  vessel  at  a  much  higher  rate  than  she  vss 
worth,  hy  misstatements  as  to  her  age  and  tonnage,  was  bad  on  demurrer, 
for  want  of  a  positive  averment  of  materiality,  or  of  fraud.  But  it  hu 
been  repeatedly  held  in  this  country,  that  the  real  vnlue  of  the  property, 
as  compared  with  the  value  insured,  may  be  material  to  the  risk,  in  the 
case  of  insurances  against  fire,  if  not  of  marine  insurances,  by  diminishing 
the  interest  of  the  insured  in  its  preservation ;  The  Colnmbia  Ins.  Co.  v. 
Lawrence,  2  Peters,  25 ;  Carpenter  v.  The  WaHbington  Ins.  Co.,  16  Peters, 
495.  «  Generally  speaking,"  said  Marshall,  C.  J-,  in  The  Columbia  Ins. 
Co.  V.  Lawrence,  '■  insurances  against  fire  are  made  in  the  confidence  that 
the  assured  will  use  all  the  precautions  to  avoid  the  calamity  insured 
against,  which  would  be  suggested  by  bis  interest.  Tbe  extent  of  his  in- 
terest must  always  inflaence  the  uoderwriier  in  taking  or  rejecting  lbs 
risk,  and  in  estimating  the  premium.  So  far  as  it  may  influence  bim  in 
these  respects,  it  ought  to  be  communicated  to  him.  Underwriters  do  not 
rely  so  much  upon  the  principles,  as  on  the  interest  of  the  assured ;  and  it 
would  aeeni,  therefore,  to  be  always  material,  that  they  should  know  how 
f>ir  this  intereat  is  engaged  in  guarding  the  property  from  loss." 

Tbns,  where  the  insurers  refused  to  insure  the  property,  on  the  gronnd 
that  it  was  already  insured  for  as  much  as  it  was  worth,  and  subsequently 
altered  their  determination,  on  being  told  that  additional  buildings  had 
been  erected  sinoe  tbe  first  inaumnce,  they  were  held  to  be  discharged  by 
the  untruth  of  this  statement,  whether  it  were  or  were  not  fraudulent  on 
the  part  of  the  insured  ;  1  Story,  C.  C.  R.  56.  And  the  presumption  tbat 
the  interest  of  the  insured  in  the  safety  of  tbe  property,  is  material  to  tbe 
risk  assumed  by  the  insurers,  has  been  carried  in  some  cases,  to  tbe  ezt«nl 
of  deciding  that  his  title  must  be  represented  truly  to  the  insurer  at  the 
time  of  efiecting  the  insurance,  because  it  b^s  a  direct  and  necessary  bear- 
ing on  his  interest,  (supra,  689.)  But  a  different  view  has  been  token  on 
this  point  by  the  courts  of  New  York  and  Maasachnsetts,  and  it  has  been 
decided  that  although  the  insured  must  prove  that  he  has  some  interest  or 
title,  in  order  to  recover  against  tbe  insurers,  the  nature  or  extent  of  his 
title  need  not  he  diaclosed  in  the  application  for  insurance.  It  has,  not- 
withstanding, been  held  in  New  York,  that  the  character  of  the  insured 
nay  be  material  to  the  risk  assumed  by  the  insurer,  and  that  when  tbe 
plaintiffs  effected  a  re-inaurance  with  the  defendants,  in  consequence  of 
learning  tbat  tbe  owner  of  the  property  covered  by  the  original  insurance, 
waa  suspected  of  having  set  fire  to  his  house  on  a  former  occasion,  their 
failure  to  communioate  this  information  to  the  defendants,  vitiated  the 
policy  executed  by  the  latter;  The  N.  Y.  Bowery  F.  Ins.  Co.  v.  The  N. 
Y.  Io3.  Co.,  17  Wend.  369. 

The  materiality  of  a  represeotation  or  concealment,  must  be  judged  by 
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the  Btat«  of  beta  &t  the  time,  and  not  b;  vb&t  occurs  Embseqaently ;  Har- 
Bhall  T.  The  Union  Ina.  Co.,  2  W.  C.  C.  R.  S59.  Thus,  where  a  foreigB 
prize  court  bases  a  decree  coudemoing  the  property  insured,  npon  oircnm- 
stauces  which  did  not  justifj  the  condemnation,  and  would  not  havQ 
occasioned  it  in  the  ordinary  course  of  events,  the  insurance  will  be  valid, 
although  these  circnm stances  have  not  been  disclosed  to  the  insurer: 
Sperry  v.  The  Delaware  Ids.  Co.,  2  W.  C.  C.  R.  249 ;  Earl  v.  Shaw,  1 
Johnson's  Cases,  315;  Duguet  v.  Bbinelander,  2  id.  476.  Bat  as  the 
materiality  of  a  concealment  to  the  risk,  is  &  question  of  fact  and  not  of 
law;  the  insured  cannot  justify  a  failurs  to  disclose  special  cirouni- 
Btaoces,  which  have  been  made  a  caase  of  coademnation  by  the  ordi- 
nances of  a  foreign  power,  on  the  ground  that  these  ordioanccB,  or  the 
decisions  under  them,  are  in  violation  of  the  law  of  nations.  The  only 
question  in  such  cases  is,  as  to  whether  the  facts  withheld  from  the  in- 
aurer  increased  the  risk,  and  could  have  been  known  to  do  so  by  the  in- 
Bured;  Kohne  v.  The  Ins.  Co-  of  North  America,  6  Binney,  224; 
Marshall  v.  The  Union  Ina.  Co.,  2  W.  C.  C.  R.  867;  Sperry  t.  The  Dela- 
ware Ins.  Co. 

It  was  held  in  Hazard  v.  The  N^ew  England  M.  Ins.  Co.,  1  Sumner, 
218,  that  where  the  application  for  insurance  was  made  by  a  letter  con- 
taining a  representation,  which  was  true  according  to  the  usage  of  the 
place  where  it  was  written,  but  not  of  that  where  it  was  received,  the  in- 
surance was  not  binding,  because  the  minds  of  the  parties  bad  not  met 
on  the  same  point,  or  assented  to  the  same  agreement.  But  this  decision 
was  subsecfuently  reversed  in  error,  on  the  ground  that  the  representation 
was  extrinsic  to  the  contract,  and  that  the  words  of  a  proposition  ought 
to  he  interpreted  in  the  sense  in  which  they  are  understood  by  the  person 
who  makes  it;  Hazard  v.  The  New  England  lus.  Co.,  A  Peters,  fi57. 

The  materiality  of  a  misropresentiition  or  concealment,  is  ordinarily  ft 
question  of  &ct  and  not  of  Uw,  and  must  therefore  be  submitted  to  the 
jury,  and  not  withheld  from  tbcm  or  determined  by  the  court;  Livingstoa 
v.  The  Maryland  Insurance  Co.,  M'Lanohan  v.  The  Universal  Ins.  Co., 
Livingston  v.  Deiafield,  1  Johnsou,  522;  The  N.  Y.  Firemen's  Ina.  Co.  ». 
Walden,  12  Id.  538.  Questions  of  law  may,  however,  enter  into  the  deter- 
mination of  every  question  of  fact,  and  where  the  bearing  of  a  concealment 
on  tJie  risk,  depends  on  the  conatruction  of  a  foreign  law  or  ordinance,  the 
jury  should  be  properly  instructed,  and  their  verdict  set  aside,  if  contrary 
to  the  charge  of  the  court;  Kohne  v.  The  Ins.  Co.  of  North  America,  6 
Biuney,  224. 

The  right  to  call  in  persons  acquainted  with  the  business  of  insurance,  to 
give  their  opinion  as  to 'the  materiality  of  a  misrepresentation  or  conceal- 
ment, was  conceded  without  oppoailion,  in  Marshall  v.  The  M.  Ins.  Co.,  2 
"W.  C.  C.  B.  568,  and  Moses  v.  Murgalroyd,  1  Id.  386 ;  but  in  The  Jef- 
ferson Ins.  Co.  V.  Cotbeal,  7  Wend.  72,  where  the  point  was  much  dis- 
cussed, the  court  came  to  a  different  conclusion.  The  question  at  issue,  waa 
whether  the  risk  had  been  increased  by  the  erection  of  a  boiler-house,  ad- 
joining a  steam  saw-mill  covered  by  the  insurance,  and  it  was  held  that 
even  if  the  opinions  of  witnesses  conversant  with  the  construction  and  man- 
agement of  such  mills,  were  admissible  in  evidence,  yet  that  persons  who 
bad  no  other  knowledge  of  the  subject  than  that  derived  from  their  busi- 
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ne^s  lis  iaBuren,  oould  not  be  ftUowed  either  to  bb;  what  they  thought  oa 
this  point,  or  whether  they  would  have  iDsared  the  mill  nt  the  same  pre- 
ininm  after  the  hoiler-honse  was  erected,  as  before.  The  onlj  cases  in 
which  DpinioD  ie  evidence,  were  BUd  to  be  thoBe  where  the  nature  of  the 
qnastiaa  at  issue  is  such,  that  the  jury  are  incompetent  to  draw  their  own 
conolaaiouH  from  the  &cts,  withont  the  aid  of  persons  whose  skill  or  know- 
ledge is  superior  to  their  own.  The  general  principle  thos  lud  down  is 
well  settled,  and  there  is  no  sufficient  reason  for  excepting  the  contract  of 
insurance  from  ita  operation.  Norman  v.  Wells,  17  Wend.  136;  Fish  v. 
]>odge,  4  Denio,  311;  I^monre  v.  Caryl,  lb.  370;  Puge  v.  Haiaid,  5 
Hill,  303 ;  Culver  v.  Haslam,  7  Barbour,  14 ;  Westlike  v.  The  St.  Law- 
rence M.  Ins.  Co.,  14  Id.  206;  The  Kew  England  GIbsh  Co.  v.  Lovetl,  7 
Cushing,  219.  Witnesses  may  state  the  value  or  usual  market  price  of  a 
class  of  things,  when  the  value  of  a  particolar  thing  belon^ng  to  that  class 
is  ia  question,  because  such  testimony  is  the  best  which  the  nature  of  ll>e 
case  admits  of,  and  ia  moreover  a  matter  of  fact  rather  than  of  opinion; 
Brill  T.  Hagler,  28  Wend.  854.  The  same  reasons  apply  where  artuans 
are  called  in  to  state  the  results  of  their  experience  in  their  art,  as  whoa 
a  mason  is  asked  how  much  time  must  elapse  before  the  walls  of  a  new 
house  are  sufficiently  dry  to  be  fit  for  habitation ;  Smith  v.  Gregerty,  4 
Barbour,  614.  But  persona  conversant  with  a  particular  business,  cannot 
be  asked  their  opinion  of  the  extent  of  the  injury  occaaoned  by  its  inter- 
ruption, or  by  the  withdrawal  of  the  personal  oare  and  superintendence  of 
the  plaintiff,  during  an  illness  occauoned  by  the  accident  for  which  hebriogs 
sntt;  Lincoln  v.  The  Saratoga  and  Schenectady  Bail  Boad,  S3  Wend.  425; 
Giles  v.  Toole,  4  Barbour,  261.  Although  therefore  the  master  of  a  vessel 
or  the  owner  of  a  &otory,  may  be  entitled  to  state,  whether  a  particultr 
mode  of  coDstructiog  the  one  or  equipping  the  other,  increases  the  danger 
of  loss  at  sea,  or  by  fire ;  yet  this  can  hardly  be  said  of  the  president  or 
officers  of  an  insurance  company,  who  may  be  well  acquainted  with  the 
details  of  their  own  business,  but  can  hardly  be  presumed  to  have  such  a 
special  knowledge  of  the  different  risks  which  they  insure,  as  to  make  their 
oonclosions  a  proper  foundation  for  those  of  the  jury.  Id  the  recent  case, 
however,  of  Hartman  v.  The  Keystone  Ins.  Co.  9  Harris,  466,  the  clerk  of 
the  insurance  company  against  which  the  suit  was  brought,  was  allowed  to 
state  that  he  believed  the  business  in  which  the  insured  was  engaged  to  be 
of  a  hazardous  oharacter,  and  that  if  its  true  nature  had  been  stated  to  the 
oompany,  they  would  either  have  refused  to  insure  his  life  alti^ther,  or 
have  demanded  a  much  higher  premium,  than  they  actually  aaked,  and 
Black,  C.  J.,  who  delivered  the  opinion  of  the  ooort,  add  that  one  who 
knows  the  practice  of  insurance  offices  generall7,«s  well  as  of  that  where 
the  policy  was  executed,  may  give  bis  opinion  of  the  inflnence,  which  a 
particular  act  would  have  had  on  the  contract,  if  communicated  to  the  in- 
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EASTEB— 1  aEO.  3  B.  B. 
[kifobud  bdsr,  2611.] 


Thib  ma  an  action  brought  ag&inst  one  partner  only,  on  a  partnenhip 
kooonnt. 

At  die  trial  (trhioh  vas  before  Mr.  Jnatice  Batlyrst,^  tbe  defendant  gave 
evidence  that  tuere  vaa  another  partner,  named  Cole,  vno  was  not  joined  in 
the  action,  as  a  defendant;  which  he  ought  to  hare  been,  as  tbe  plaintiff 
knew  the  fact  to  be  ao. 

Whereupon  the  pluntiff  was  nonsntted. 

Mr.  Serjeant  Burland  moved,  upon  the  6th  of  this  instant.  Hay,  1770, 
on  behalf  of  the  plaintiff,  to  set  aside  this  nonsnit,  and  to  have  a  new  trial. 
It  appeared  upon  the  Judge's  report  that  tbe  plaintiff  conld  not  bat  know 
of  tbe  partnership  :  for  that  all  the  letters  shewed,  and  it  was  even  stated 
upon  the  ver^  account  itself,  "  that  Oole  and  Shnte  were  partoers."  Bo 
that  the  plaintiff  was  not  surprised  by  tbe  defendant's  prodncing  this  evi- 
dence of  a  partnership :  on  the  contrary,  he  bad  brought  his  action  in  this 
manner  against  the  present  defendant  alone,  with  a  deliberate  design  to  take 
some  advantage  of  him. 

The  Serjeant's  objection  was,  that  this  matter  could  not  be  given  in  evi- 
dence, but  ought  to  have  been  pleaded  in  abatement. 

The  court  gave  him  a  rule  to  shew  why  the  nonsuit  should  not  be  set 
aside,  and  a  new  trial  had. 

*Mr.  Serjeant  Davy  now,  on  this  14th  of  May,  shewed  canse.      ptnofli 

He  Bud,  it  would  be  very  miBchievons,  if  a  person  having  a  de-  '■  -' 
mand  upon  a  partnership  shonld  be  left  at  liberty  to  cull  ont  one  particu- 
lar partner,  and  bring  an  action  against  him  alone,  leaving  ont  the  rest  of 
the  partners. 

In  tbe  case  of  Boson  v.  Sandford,  2  Salk.  440,  the  conrt  held  "that  all 
tbe  part  owners  of  the  ship  must  bo  joined ;"  and  they  gave  judgment  for 
the  defendant,  becanse  all  the  owners  were  not  joined. 

This  may  undoubtedly  be  pleaded  in  abatement :  but  it  is  not  necessary 
that  in  all  cases  whatsoever  it  mnst  be  pleaded  in  abatement  In  some 
cases,  and  under  certain  circumstances,  and  particularly  where  it  is  within 
the  plaintiff's  own  knowledge  "  that  there  are  more  partners,"  it  may  be 
given  in  evidence,  without  pleading  it  in  abatement. 

Here  the  plaintiff  knew  that  Cole  was  partner  with  the  defendant.  He 
was  not  surprised  by  this  evidence ;  he  acted  with  his  eyes  open,  and  with 
a  deliberate  design  to  take  an  nnlhir  advantage. 

If  tbe  defendant  had  pleaded  in  abatement,  he  mnst  have  shown  who  bis 
partners  were  :  and  then  the  plaint!^  being  thns  informed  who  they  were, 
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must  have  broaght  a  oew  octioD  agaiDst  them  all.  Bnt  in  the  present  cih 
the  plaintiff  already  knew,  of  his  own  preTions  knowledge,  "  who  were  the 
partners  :"  and,  therefore,  he  was  as  much  obliged  to  bring  his  action  origi- 
nally against  them  all,  as  he  wonld  have  been  obliged  to  bring  a  new  action 
against  them  all,  if  he  had  come  at  that  knowledge  only  by  the  defendant's 
plea  in  abatement.  As  soon  as  he  knows  who  the  partners  are,  he  is 
obliged  to  bring  his  action  against  them  all,  however  he  may  come  at  this 
knowledge.  He  cannot,  after  haviDg  obtained  this  knowledge,  select  oae, 
and  omit  the  rest.  Its  being  pleadable  in  abatement  shows  that  he  cannot 
omit  any  one,  if  in  taot  there  are  more  than  one.  And  if  he  does  it  before 
he  brings  his  action,  it  is  more  expeditions  and  more  leasonsble,  that  he 
should  join  them  all  at  first. 
And  though  it  may  have  been  heretofore  holden,  "  that  it  conid  not  be 
given  in  evidence  j"  yet  that  was  only  an  ^opinion  at  Nisi  Prius: 
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there  never  has-been  any  such  determination  of  this  court,  or  any 


where  else  in  yonr  lordship's  time.  And  if  it  has  been  ever  holden  "  that 
it  was  sufficient  to  make  the  acting  partners  defendants,"  the  role  has  been 
rince  established,  "  that  all  must  be  joined,  if  known." 

He,  therefore,  prayed  that  the  nonsuit  might  be  recorded. 

Serjeant  Borland  was  proceeding  to  support  his  rule;  but  was  stopped 
by  Lord  Mansfleld,  as  not  being  necessary. 
Lord  Mansfield — 

To  be  sure,  a  distinction  is  to  be  found  in  the  hooks,  between  torh  and 
atmmpsUg — "  that  in  torts,  alt  the  trespassers  need  not  be  made  parties : 
but  in  actions  upon  contract  every  partner  must  be  made  a  defendant" 
Many  nonsnits,  much  vexation,  and  great  hinderance  to  justice,  have  been 
occasioned  by  this  distinotion.  It  must  have  been  introduced  originally 
from  the  semblance  of  convenience,  that  there  might  be  one  judgment 
against  all  who  were  liable  to  the  plaintiS's  demand.  Bnt  experience  shows 
that  convenience,  as  well  as  justice,  lies  the  other  way.  All  contracts  wilh 
partners  are  joint  and  several :  every  partner  is  liable  to  pay  the  whole. 
In  what  proportion  the  others  should  contribute  is  a  matter  merely  among 
themselves.  A  creditor  knows  with  whom  he  dealt :  bnt  he  does  not  know 
the  secret  partner.  He  may  be  nonsuited  twenty  times  before  bo  learns 
tham  all ;  or  driven  to  a  suit  in  equity,  for  a  discovery,  "  who  they  are." 
It  is  cruel  to  turn  a  creditor  round,  and  make  him  pay  the  whole  costs  of 
ft  nonsuit,  in  favour  of  a  defendant  who  is  certainly  liablo  to  pay  his  whole 
demand ;  and  who  is  not  injured  by  another  partner's  not  being  made  de- 
fendant ;  because,  what  he  pays,  he  must  have  credit  for,  in  bis  account 
irith  the  partnership.  Upon  this  point,  I  very  early  consulted  the  three 
Other  Judges  of  this  Court,  Mr.  Justice  Denison,  Mr.  Justice  Foster,  and 
Mr.  Justice  Wilmot.  They  were  all  of  opinion, "  That  the  defendant  ought 
to  plead  it  in  abatement;"  he  then  must  say  "  who  the  partners  are."  If 
the  defendant  doea  not  take  advantage  of  it  at  the  beginning  of  the  suit, 
and  plead  it  in  abatement,  it  is  a  waiver  of  the  objection.  He  ought  not 
naQn^  ^°  ^  permitted  to  lie  by,  and  put  the  plaintiff  to  the  delay  and 
L  -1  expense  of  a  trial,  and  *then  set  up  a  plea  not  founded  in  the 
merits  of  the  cause,  but  on  the  form  of  proceeding.  The  old  cases  make 
do  distinotion  between  the  plaintiff's  knowing  of  a  partnership  or  not 
Here,  indeed,  the  plaintiff  knew  of  it :  but  the  present  defendant  was  the 


ogn 
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person  with  vhom  he  trenBacted.  He  must  he  allowed  this,  in  his  acconnt 
with  the  other  partners.  No  iajostice  ie  done  to  the  defendant,  bj  allowing 
the  plaintiff  to  reMver :  but  great  injustice  is  done  to  the  plaintiff,  by 
allowing  the  nonsuit  to  stand ;  and,  what  ia  still  worse,  a.  mode  of  litigatioD 
allowed  which  is  highly  inconvenient. 

Mr.  Justice  Atkton  concurred. 

He  aaid,  that  as  hia  lordship  had  gone  through  the  whole,  be  would  not 
repeat  what  had  been  already  mentioned  :  bat  he  observed,  that  there  was 
no  necessity  for  admitting  it  to  be  given  in  evidence;  nor  any  inconveni- 
ODce  in  pleading  it  in  abatement;  and  the  m)t  pleading  it  in  abatement 
seemed  to  be  a  waiver  of  the  objection. 

The  case  In  which  Kr.  Justice  Yates  tried  the  canse  was  a  contract  about 
wood  :  but  it  was  never  decided  here  by  the  coart. 

He  took  notice,  that,  upon  a  joint  bond,  the  action  cannot  be  brought 
against  one  of  the  obligors  only.  Thia  was  the  point  of  a  case  of  Michael- 
mas Term,  1750,  24  G.  2,  in  this  court ;  which  was  argued  by  the  now 
Iiord  Lifford  ;  the  name  of  it  was  Horner  v.  Moor. "I*  ["j*  I  have  note  of  this 
ease.  ■'  Non  ul/actum"  was  pleaded  :  and  the  jury  found  it  to  he  the  deed 
of  both.  Mr.  Sergeant  Hewitt  moved  in  arrest  of  judgment,  vpon  the  face 
of  the  drclaraliem.  He  acknowledged,  that  it  could  not  have  been  moved 
in  arrest  of  judgment,  if  it  had  not  appeared  upon  the  face  of  the  declara- 
tion :  but  it  there  appeared,  that  both  had  leaJed  the  obiigatiim,  and  both 
were  living.  He  owned,  that  if  it  had  not  appeared  vpon  the  face  of  the 
declaration,  it  mntt  have  been  averred.  Mr,  Ford,  who  was  for  the  pltua- 
tiff,  gave  it  up;  and  the  judgment  was  arrested.] 

Mr.  Justice  Wiilit  and  Mr.  Justice  Blackilone  being  both  of  the  same 
opinion. 

The  whole  oonrt  were  nnanimous  that  the  nonsuit  onght  to  be  set  adde, 
and  a  new  trial  had. 

Rule  made  absolute. 

*[X.  B.  There  was  a  case  solemnly  argued  and  determined  in  the 
Common  Pleas  upon  this  point,  in  Easter  Term,  1774,  14  G.  3,  aud  they 
held,  upon  the  authority  even  of  cases  in  the  year-books,  "  that  it  should  be 
pleaded  in  abatement."  The  name  of  it  was  Abbot  v.  Smith.  After  argu- 
ment,  it  stood  for  the  opinion  of  the  court :  and  Lord  Chief  Jnstice  De 
Grey  afterwards  delivered  their  opinion.  He  observed,  that  this  was  not  a 
novel  doctrine  or  invention ;  in  proof  of  which  he  cited  Trin.  9  E.  4,  24, 
b  ,  10  K.  4,  5,  a.,  et  post;  36  H.  0,  33  ;  and  Book,  Brief,  37.  Aud  ha 
took  notice,  that  tliis  case,  just  now  reported  (of  Rice  v.  Shute,)  went  oa 
the  general  principle  that  the  court  then  went  upon  in  the  case  of  Abbot  y. 
Smith.* 

I  was  favoured  with  an  account  of  this  case  of  Abbot  v.  Smith,  by  a  very 
learned  Judge  of  the  court  in  which  it  was  determined.J 


AccoBDisni.T  it  has  ever  since  been  held  that  the  non-joinder  of  a  joint-con- 
tractor, as  defendant  in  an  action  ex  eoniracln,  mast,  if  advantage  is  to  be  taken 
of  it  at  all,  be  pleaded  in  abatement.    (8.  P.  Zeile  and  Becker  v.  Executors  of 
Campbell,  2  Johneon's  Cases,  382;  Seymoar  v.  Mintum,  IT  Johnson,  169; 
*  S«e  2  Bl.  &1T,  vhere  this  case  ia  itpoHed. 
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WmiamB  V.  Alien,  7  Cowen,  316;  Gay  v.  Gary,  9  id.  M;  Witmer  et.  al.  t. 
Schlatter  et  al.,  19  Serjeant  A  Rawle,  150 ;  S.  C.  2  Rawle,  359 ;  Moon's 
Esecutora  t.  Rassel,  2  Bibb.  442;  BobiDson  v.  Bobinsoa,  1  Fairfield,  210; 
Winslow  V.  Merrill,  2  Id.  127;  White  T.  Cashing,  30  Maine,  267  ;  Menhon  et 
al  r.  Hobcnsacli,  2  Zabriakie,  373,  380 ;  3  id.  S80,  Henderson  v.  Hammond,  19, 
Alabama,  340 ;  Harnett  &  Woolfolk  t.  Watson  &  Urqnhart  1  Washington,  372; 
Ac.  The  opinion  of  Jadge  Washi.noton,  in  Jordan  t.  Wilks,  3  Washington, 
C.  C.  110,  that  nhera  the  declaration  ia  general,  and  there  is  no  bill  of  partico- 
lara,  so  that  the  defendant  has  no  notice  that  he  ia  sued  on  a  joint  contract, 
non-joinder  is  groand  of  non-snit,  is  expressly  overmled  by  Chief  Jnitice 
Marseiall  in  Barry  v.  Foyles,  1  Fetera,  311 ;  and  ia  again  overmled  in  Gmbb 
V.  Foltz,  4  Watta  £  Sergeant,  649.  If  the  ezecntor  of  one  of  two  obligors  be 
Bued,  the  fact  that  the  other  obligor  survives  or  survived  the  testator,  cannot 
be  given  in  evidence  nnder  the  general  issne,  or  tbe  plea  of  payment  or  of 
covenants  performed,  Ac. ;  but  if  the  objection  appear  on  the  record  it  ii 
fatal  to  the  action,  and  if  it  appear  not  in  the  declaration,  it  shonld  be  put  on 
the  record  by  plea  in  abatement,  or  rather  by  special  plea  in  bar.  Geddis  and 
another  t.  Hawk,  executor  of  Hawk,  10  Sei^ant  A  Bawie,  33 ;  Horton  and 
Wife  V.  Cooke,  3  WatU,  40.)  The  anthorities  on  this  subject  are  cited,  and 
tbe  subject  itself  elaborately  diacnssed,  in  the  notes  to  Cabell  v,  Tanghan,  1 
Wms.  Saand.  291,  where  it  is  remarked  that  the  ebservation  of  Mr.  J.  Astoa, 
respecting  joint  bonds,  is  too  large,  and  that  he  most  be  nnderBtood  to  have 
meant  that  the  action  cannot  be  maintained  against  one  co-obligor  if  the  atiur 
plead  in  abatemerU,  except  indeed  in  snch  a  case  aa  that  of  Moore  t.  Homer, 
OS  explained  by  tbe  reporter,  where  the  fitct  that  two  peiBOns,  both  of  whom 
execated  the  bond,  are  still  living  appears  on  the  face  of  the  record.  (If  the 
declaration  does  not  ahow  that  othera  were  jointly  bound,  bnt  on  oi/er,  tbe  deed 
contains  the  names  of  others  as  co-obligors,  yoa  cannot  demur,  because  from 
the  instrament  itself  as  set  forth  on  oyer,  it  does  not  appear  that  the  others 
sealed  :  yon  must  therefore  by  plea  in  abatement  aver  that  the  others  sealed, 
and  in  anch  case  mast  add  that  they  are  still  alive,  for  every  plea  in  abatement 
ia  taken  strictly  against  him  who  pleads  it;  sue  Danchy  v.  Smith  &  Olmsted, 
Kirby,  lOS;  M' Arthur  v.  Ladd,  5  Hammond's  Ohio,  514;  Morgan  t.  Crim,  1 
Monroe,  129;  Allen  v.  Lnckett,  3  J.  J.  Marshall,  164;  but  where  the  fact  tbtt 
another  was  jointly  bound  and  liable,  whether  by  deed,  simple  contract,  or 
matter  of  record,  appears  on  the  face  of  the  declaration,  the  better  opinion  is, 
aifaiyat  tbe  view  of  Mr.  Serjeant  Williams,  that  tbe  other  ia  presumed  to  be 
still  living,  and  that  the  declaration  may  be  demurred  upon,  or  judgment 
arrested,  or  reversed  on  error,  tin&ji  the  plaintiff  aver  in  his  declaration  that 
the  other  is  dead.  In  Oilman  v.  Bives,  10  Peters,  296,  it  was  decided  that  in 
Boits  on  recognizances,  and  judgments,  and  other  matters  of  record,  where  one 
is  sned,  and  the  writ  or  declaration  shows  that  another  was  jointly  bound,  it  is 
laiti  on  demnrrer  or  arrest  of  judgment,  if  tbe  plaintiff  does  not  aver  that  the 
other  is  dead ;  though  a  diatinction  is  suggested  between  records  and  deeds. 
In  Virginia,  it  has  repeatedly  been  decided,  that  in  suits  on  bonds,  where  the 
declaration  shows  that  another  was  jointly  bound  and  does  not  aver  that  be  is 
dead,  it  is  bad  on  demurrer  or  writ  of  error ;  Leftwich  and  others  v.  Berkley,  1 
Jlening  A  Munford,  61 ;  Saundford  v.  Wood,  1  Mnnford,  406 ;  NeweU  v.  Wood, 
id.  S55;  Newman  v,  Graham,  3  id.  187 :  and  see  Winslow  et  al.  v.  Common- 
wealth, 2  Hening  A  Munford,  459,  of  which  the  syllabus  is  wrong.  And  in  the 
case  of  promissory  notes,  it  was  decided  by  C.  J.  Mklian,  in  the  case  of  Har- 
wood  et  al.  V.  Roberts,  5  Greenlea(  441,  that  when  the  declaration  shows  that 
more  were  parties  than  are  sned,  the  plaintiff  must  allege  that  tbe  others  aie 
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debd,  or  jodgment  mil  be  reYeraed :  and  io  caw  of  BiDiple  contracts  generollj, 
the  dictum  of  Chief  Jnstice  Mtiuauj.  in  Bany  v.  Foylea,  I  Peters,  311,  317, 
is,  that  "  if  the  declaratioii  wen  to  show  a  partnership  contract,  the  jud^ent 
against  the  single  partner  could  not  be  Bnstained."  There  are,  faowever,  several 
decisions  and  opinions  to  the  contraiy.  In  Mackall  v.  Roberts,  3  Monroe,  130, 
in  an  Kction  on  a  joint  note  agftinst  one  of  the  makera,  the  conrt  below  on 
demnrrer  gave  jadgment  for  the  defendant ;  and  on  writ  of  error,  this  was 
reversed,  the  conrt  sajing  that  in  cases  wh«a«  all  the  persons  are  not  joined  as 
defendaota,  who  ought  to  have  been  joined,  the  law  is  well  settled  that  no 
advantage  can  be  taken  of  the  non-joinder,  bnt  by  plea  in  abatement ;  and  the 
Bftine  practice  is  approved  in  Harrow  v.  Dngan,  6  Dana,  341,  S42,  and  Thorp  T. 
Farqnhar,  6  B,  Monroe,  3 ;  and  more  expressly  decided  in  Oommonwealth  for 
H'Creery  v.  Davis,  9  B.  Uooroe,  126.  In  Kealley  v.  Monlton,  12  New  Hamp- 
shire, 485,  the  argument  of  the  coart  is,  that  in  no  case,  not  even  where  the 
fbct  that  there  is  a  Joint  contractor  living  appears  on  the  face  of  the  pleadings, 
can  the  non-joinder  be  taken  advantage  of,  otherwise  than  by  plea  in  abatement. 
In  Lillard  v.  The  Flantera'  Bank,  3  Howard's  Mississippi,  IB,  it  is  admitted 
that  if  it  appear  in  the  declaration  that  another  party  jointly  contracted,  and  is 
Still  living,  the  defendant  may  demur ;  bat  it  is  said  that  if  it  does  not  appear 
there  that  he  is  still  living,  there  most  be  a  plea  in  abatement ;  and  the  dictum 
in  Qeddis  and  another  v.  Hawk,  10  Bergeant  £  Bawle,  33,  38,  is  to  the  same 
affect.  In  Borgess  v.  Abbott,  1  Hill's  N.  Y.,  476,  which  was  debt  against  one, 
on  a  judgment  of  a  conrt  of  another  state  against  two,  where  it  did  not  appear 
expressly  that  the  other  was  living,  on  general  demaner  it  was  decided  in  the 
Supreme  Court  by  Cowkh,  J.,  "  not  without  some  hesitation,"  that  objection 
conid  not  be  taken  by  demnrrer,  unless  it  appeared  in  the  pleadings  that  the 
othdr  was  alive,  and  he  thought  there  could  be  no  diSerence  between  teire 
Jaciat  on  a  record,  and  debt  on  a  record;  and  the  judgment  in  favor  of  the 
plaintiff  in  this  case  was  alGrmed  in  the  conrt  of  errors  ;  one  Senator  holding 
that  the  objection  conld  be  taken  advantage  of  only  by  plea  in  abatement,  and 
the  chancellor  holding,  that  thongh  the  objection  might  be  taken  on  speeial 
demurrer,  it  conld  not  on  gentral  demurrer,  unless  H  appeared  affirmatively  that 
the  other  was  alive,  or  unless  in  case  of  adre  Jacia»  on  a  record ;  Burgess  v. 
Abbott,  6  id.  135.  In  The  Stale  of  Indiana  v.  Woram,  id.  33,  it  was  decided 
by  the  Supreme  Court,  that  the  non-joinder  of  a  defendant  corporation  could 
not  be  taken  advantage  of  on  general  demnrrer,  where  it  did  not  qipear 
afflrmatively  that  the  corpomtion  was  still  in  existence.  In  Converse  y. 
Symms,  10  Hassachnsetts,  377,  it  is  decided  that  judgment  will  not  be  arrested 
when  the  non-joinder  is  disclosed  by  plea  inbar.  In  Cocks  v.  Brewer,  llUee- 
son  k  Welsby,  61,  where  it  was  decided  in  debt  on  judgment,  that  non-joinder 
is  not  a  groand  of  tarianee,  there  is  a  dietmn  of  Lord  Abihobr,  C.  B.,  that  the 
objection  could  be  taken  advantage  of  only,  if  at  all,  by  plea  in  abatement,  but 
it  was  admitted  that  in  tcire  /ada*  on  a  judgment,  the  omission  of  a  defendant, 
without  the  cause  being  stated,  as  that  he  is  dead  or  the  like,  is  demurrable, 
because  the  tci.  fa.  is  a  qnasi  continuation  of  the  matter  of  record.  In  Morri- 
BOD  V.  Trencbard,  4  M.  &  Gr.  709,  there  U  an  obiter  diciwti  of  Tindal,  C.  J., 
that  if  the  promise  appear  In  the  declaration  to  be  joint,  and  the  snit  be  against 
one,  itwonld  be  ground  only  for  plea  in  abatement,  and  not  for  special  demurrer; 
bot  the  remark  was  extra-jndicial,  as  the  declaration  in  that  case  showed  that 
the  promise  was  joint  and  several.  In  Needham  et  al.  t.  Heath,  17  Yermont, 
224,  225,  which  was  an  action  of  debt  upon  a  recognizance,  where  the  plaintiff 
having  set  oot  the  recognizance  in  the  declaration,  which  showed  that  there 
was  another  cognizor,  withont  its  appearing  whether  or  not  be  was  alive ;  the 
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declaration  was  adjudged  to  be  bad  od  ^Dentl  demurrer.  Aod  Bennett,  3., 
delivering  jndgmeDt  in  that  case  Hfud,  "The  law  ia  well  settled,  that,  if  one 
obligor  be  sned  alone  npon  a  joint  bond,  and  it  appear  from  the  declaration  that 
the  other  obligor  is  living,  the  declaration  is  ill  upon  demurrer.  Itwonldseen, 
however,  that  in  snch  case,  unless  it  appears  from  the  declaration,  or  the  snb- 
Bequent  pleadings  of  the  plaintiff,  that  the  other  obligor  ia  still  living,  the  ob- 
jection canDot  be  reached  hy  a  demurrer,  a  motion  in  arrest,  or  a  writ  of  error. 
It  iB  proper  matter  to  be  pleaded  in  abatement.  But  the  doctrine  which  has 
been  applied  to  joint  obligations,  does  not  seem  fnllj  to  have  been  extended  to 
oases  of  joint  recognizances,  judgments,  and  other  matters  of  record.  In  these 
cases  it  has  been  held,  that  if  it  appear  from  the  declaration,  or  other  pleadings 
of  the  plaintifT,  that  there  is  another  joint  debtor  who  is  not  sued,  the  objec- 
tion ma;  be  taken  advantage  of  hj  a  demurrer,  or  upon  a  motion  in  arrest  of 
judgment,  although  it  is  not  averred  that  he  is  still  living."  Bat  in  a  latercase 
in  the  same  court,  this  supposed  distinction  was  discredited.  It  was  held,  that 
in  »cire  facias  tm  a  recognizance,  the  non-joinder  of  parties  could  not  be  token 
advantage  of  npon  trial,  on  a  plea  of  tud  tiel  record.  And  Bedfield,  J.,  giving 
judgment,  said,  "The  rule  and  the  reason  for  it  seem  to  ns  to  be  the  same, 
whether  the  declaration  be  upon  a  contract  of  record,  or  upon  any  other  CMi- 
tract ;  as,  for  example,  a  bill,  note  or  bond.  And  in  all  these  cases,  it  is  well 
settled,  that  the  omission  of  a  joint  contractor  can  only  be  taken  advantage  of 
by  plea  in  abatement,  unless  such  omission  appear  upon  the  record,  that  is,  the 
record  of  the  very  suit  npon  trial ;  and  in  that  case,  it  may  be  taken  advantage 
of  by  demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.  And  in  the 
present  case,  if  the  defendants  had  craved  oyer  of  the  record  declared  upon,  and 
ofter  setting  it  out,  had  demnrred  the  defect  complained  of,  appearing  of  record, 
must  have  been  fatal.  It  is  said  in  some  of  the  books,  that  it  mast  appear  of 
record,  that  the  joint  contractor  omitted  ia  iCill  living,  in  order  to  take  advan- 
tage of  the  non-joinder  by  demurrer,  &c. ;  but  this,  I  apprehend,  is  to  be  pre- 
sumed, for  at  least  seven  years,  nnlesa  the  contrary  appear."  H'Qregor  T. 
Balch,  et  al,  id.  563,  567.  These  opbions  are  so  discordant  and  uncertain, 
that  they  cannot  be  considered  as  overthrowing  a  principle  so  clearly  founded 
in  reason,  as  that  where  a  joint  liability  appears  on  the  declaration  in  a  suit 
against  one,  the  non-joinder  is  fatal  on  general  demurrer,  or  in  arrest  of  judg- 
ment.) There  are  some  cases  in  which  the  non-joinder  of  a  joint  contractor 
cannot  be  taken  advantage  of  in  any  woy  whatever.  Thus,  though  it  seems  U> 
be  assumed,  in  the  principal  cose,  that  the  non-joinder  of  a  secret  partner  might 
be  ground  of  a  plea  in  abatement ;  and  was  indeed  afterwards  so  decided  in 
Dubois  V.  Ludert,  8  Taunt.  9 ;  1  Marsh.  246 ;  yet  that  case  was  soon  disregarded 
in  practice  and  at  last  aolemnly  overruled;  Mullet  v.  Uook,  1  M.  ft  Ual.  88;  Da 
Mantort  v.  Saunders,  1  B.  &  Adol.  398 ;  and  therefore,  if  issue  be  joined  upon 
a  plea  in  abatement  of  non-joinder,  the  jury  arc  directed  to  consider  wiih  tehom 
had  the  plaintiff  reaton  to  beHeee  thai  he  eoniraeled.  [BonGeld  v.  Smith,  12  M. 
&  W.  405,  where  the  judge  left  it  to  the  jury  to  say,  if  the  defetidanls  gave  Ike 
plaintiff  reason  to  believe  that  he  alone  constituted  the  firm.]  (See  also  Feck 
T.  Cowing,  1  Denio,  222  ;  and  Alexander  v.  M'Ginn,  3  Watts,  220.) 

Statute  9  G).  4,  c.  14,  commonly  called  Lord  Tenterden'a  Act,  and  which 
requires  a  writing  signed  to  take  a  debt  out  of  the  statute  of  limitations,  further 
enacts  that  the  written  acknowledgment  of  one  joint  contractor  shall  not  charge 
another,  and  directs  that  if  noo-joioder  of  a  joint  contractor  be  pleaded  in  abate- 
ment, and  it  appear  that  by  reason  of  the  St.  21  Jac.  1,  cap,  16,  or  of  that  act,  no 
action  could  be  maintained  against  the  person  whose  non-joinder  is  pleaded,  the 
issne  shall  be  found  against  the  party  pleading  such  plea.    By  stat.  3  ft  4  W. 
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4,  c.  42,  s.  9,  the  bankrnptcj  ftnd  certificate,  or  the  discharge  under  an  insolvent 
act  of  a  co-contractor,  maj  be  replied  to  a  plea  of  abatement  of  hie  son-joiDder. 
And  that  act  throws  considerable  impediment  in  the  w&j  of  snch  pleas,  by 

enacting,  in  sec.  8,  that  do  aach  plea  shall  be  allowed,  ddIbbh  the  co-defendant, 
whose  non-joinder  is  pleaded,  he  therein  stated  to  be  resident  within  the  Jans' 
diction  of  the  coart,  and  unless  the  place  of  his  residence  be  stated  with  con- 
venient certainty  in  an  affidavit,  verirying  snch  plea.    The  effect  of  this  will 


be  to  put  an  end  to  a  very  coDBiderable  'inconvenience;  for  it  was  held  r<2921 
that  where  there  were  two  defendants  in  one  action,  one  of  whom  re- 
sided ont  of  the  jariadiction  of  the  court,  and  so  could  not  be  served  with  pro- 
cess, it  was  necessary  that  he  shonld  be  outlawed  before  declaring  against  the 
Other.  Now,  however,  as  the  non-joinder  of  the  defendant  residing  ont  of  the 
jurisdiction  cannot  be  pleaded  in  abatement,  the  plaintiff's  course  wilt  be  to 
omit  him  altogether,  and  sue  the  one  residing  within  the  jurisdiction.  [And  if 
one  of  severftl  co-con  tractors  reside  out  of  the  jurisdiction,  there  can  be  no  plea 
in  abatement  for  non-joinder  of  those  who  are  within  the  jurisdiction,  JoU  v. 
Lord  Curzon,  4  0.  B.  249.  The  affidavit  ia  to  state  the  •domicile,  or  |ii292fll 
home  of  the  party,  and  not  the  spot  where  he  actually  is  at  the  time, 
Lamb  v.  Smythe,  15  M.  A,  W.  433 ;  see  Wheatley  v.  Golney,  9  Dowl.  1019. 
Where  it  contained  a  false  statement  of  residence,  the  plea  was  set  aside, 
Newton  t.  Stewart,  4  D.  A  D.  89.]  The  same  atatnte  farther  enacts,  at  sec. 
10,  that  whenever  snch  a  plea  is  pleaded,  and  the  plaintiff,  without  proceeding 
to  trial  on  an  issue  thereon,  commences  a  new  action,  joining  the  party  named 
in  the  plea  as  a  join^contractor,  if  it  turn  out  that  all  the  original  defendants 
are  Uable,  bnt  that  some  person  or  persons  named  in  the  plea  in  abatement  are 
not  liable  a*  a  contracting  parfy  or  partita,  the  plaintiff  is  to  succeed  against 
those  who  are  liable';  and  thongh  the  party  who  is  not  liable  is  to  recover  bis 
costfi  against  the  plaintiff,  the  plaintiff  is  to  be  allowed  them  as  costs  in  the 
caose  against  the  party  who  pleaded  the  plea  in  abatement.  [As  to  the  conrse 
of  proceeding  at  the  trial  under  this  section,  see  Beale  v.  Mouls,  1  Car.  &  E. 
1.]  By  1  W.  4,  c.  69,  sec.  5,  any  one  or  more  of  mail-contractors,  stage-coach 
proprietors,  or  common  carriers,  may  be  sued  in  his,  her,  or  their  name  or  names 
only,  and  no  action  or  soit  for  damages,  for  loss  or  injury  to  any  parcel,  package, 
or  person,  shall  abate  for  non-joinder  of  any  co-contractor  or  co-proprietor. 

One  conseqnence  of  the  doctrine  established  in  Rice  v.  Shate  is,  that  if  one- 
Joint  contractor  sued  alone,  and  not  pleading  in  abatement,  happens  to  have  a 
defence  groanded  on  the  joint  nature  of  the  debt,  such,  for  instance,  as  a  set-off, 
he  mnat  and  may  plead,  averring  the  debt  to  have  been  joint,  Stackwood  v. 
Dann,  3  Q.  B.  823.  Another  is,  tbat  a  judgment,  (though  unsatisQed)  against 
one  of  two  joint  (not  joint  and  several)  debtors,  is  a  bar  to  an  action  against  the 
other,  King  v.  Uoare,  13  M.  &,  W.  494.  There  is  a  distinction  between  Mire 
facioi  and  other  forms  of  action  in  this  respect ;  scire  fadat  being  a  proceeding 
to  have  execution  of  a  record,  must  follow  its  terms,  and  include  all  the  de- 
fendants, or  accoant  for  their  omission ;  but  debt  on  a  record  stands  on  the 
same  ground  as  debt  on  contract ;  and  the  omission  of  one  of  the  original  de- 
fendants is  not  a  variance  at  the  trial  of  an  issue  npon  nul  tid  record,  in  such 
an  action.  Cocks  v.  Brewer,  11  M.  ft  W.  51.  A  statutory  Mtre/acHW,  founded 
on  a,  judgment  against  the  public  officer  of  a  joint  stock  company,  stands  npon 
quite  a  different  footing,  and  is  not  open  even  to  a  plea  in  abatement  for  non- 
joinder of  other  members  than  the  one  proceeded  against.  Fowler  v.  Bickerby, 
2  Man.  A  Gr.  760,  3  Sc.  N.  R.  138,  S.  C] 

(In  actions  exiUlicto,  no  objection  can  be  taken  on  accoant  of  non-joinder  of 
defendants,  for  in  torts,  each  is  answerable  for  the  act  of  all.    Livingston  v. 
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Bishop,  I  JoliDBOti,  399 ;  Rose  t.  Oliver  and  others,  2  id.  36S.  Actions  caHei 
qHoti  ac  contractu,  that  ie,  where  the  fonn  of  the  ftction  is  io  tort,  but  the  lia- 
bility springs  from  a  joint  contract  or  interest,  are  like  actioos  ex  eoniraetii,  aod 
DOD-joiDiler  of  a  defendant  is  matter  in  ahat^inent :  Allen  v.  Sewall  and  others, 
2  Wendell,  327  ;  Low  v.  Mnmford  k,  Mnmford,  14  Johnson,  426;  see  Patton, 
Kennedf  k  Foster  t.  Magtath  k  Brooks,  Rice,  So.  Car.  163;  but  this  princi- 
ple mast  be  considered  as  greatlj  shaken,  if  cot  wholly  oTeiTnled.  by  the  case 
of  Bank  of  Orange  v.  Brown  and  five  others,  3  Wendell,  158  ;  where,  in  case 
of  common  carriers,  it  ie  decided,  that  either  case  or  assnmpsit  ties,  and  which 
ever  action  is  chosen,  must  be  governed  by  its  own  rules  as  to  joinder ;  and  this 
appears  to  be  the  soander  opinion.  Actions  qwui  ex  delieto,  when  the  form  of 
the  action  ia  in  contract,  bat  the  ground  of  it,  ex  dtUcfo,  as  debt  for  a  penalty, 
are  like  actions  ex  ddieto,  and  non-joinder  of  defendant  is  no  objection ;  Boo- 
telle,  q.  t.  Ac.  v.  Monrse,  4  Massachusetts,  431 ;  Bomham  t.  Webster,  5  id. 
266;  Frost  et  al.  v.  Bowse  et  al.,  2  Oreenleaf,  130.) 

The  noo-joindcT  of  a  person  who  onght  to  be  ec-ptaittt^,  Is  an  action .  ex  oon- 
tracia,  generally  speaking,  fatal,  and  will  be  ground  of  nonsuit,  or  if  it  appears 
ftwaoM  **"  ^^^  "record,  will  constitoto  error;  1  Wins.  Sannd.  291,  f.  g.  Hal- 
{.•2926J  g^,  ^_  (jrifflth,  2  0.  A  Mee.  679;  [Slingsby's  case,  6  Rep.  IB  b. ;  I«ne 
V.  Drinkwater,  3  Dowl.  223  ;  Poleyv.  Adenbrooke,  4  Q.  B.  197;  Hopkinsonv. 
Lee,  6  Q.  B.  964;  Harold  v.  Whitaker,  Q.  B.  29  May,  1846,  15  L.  J.  345. 
Borsbie  v.  Park,  12  M.  k  W.  146  ;  Bradbnme  v.  Botfleld,  14  M.A  W.  559.] 
(S.  P.  Wason  V.  Wallace,  Erecntris  of  Wallace,  8  Sergeant  A  Rawle,  53; 
Dob  &  Dob  V.  Halsey,  16  Johnson,  34 ;  because  one  plaintiff  is  not  entitled  to 
the  whole,  and  he  knew  who  his  partner  was ;  Jordan  v.  Wilkins,  3  Washing- 
ton, C.  0. 110, 114  ;  but  see  Porter  and  others  v.  Cresson  and  others,  10  Ser- 
geant A  Rawle,  257,  in  which  it  was  held  that  in  a  suit  by  0.  W.  A  Co.,  ona 
single  bill  to  G.  W.  A  Co.,  it  could  not  be  objected  under  the  pleas  of  non  ett 
Jactnin  and  payment,  that  the  company  consisted  of  foar,  of  whom  some  were 
not  named,  for  the  court  will  intend  C.  W.  A  Co.  to  be  the  name  of  the  four.) 
In  actions  exddielo  it  is  otherwise  ;  Sedgworth  v.  Overend,  7  T,  B,  279,  Ad- 
dison V.  Overend,  6  T.  R.  766  ;  [Wallis  v.  Harrison,  5  M.  *  W.  142 ;  PhUlips 
V.  Claggett,  10  M.  A  W.  102,  2  Dowl.  N.  S,  258,  S.  C. ;  Broadbent  v.  Led- 
ward,  11  Ad.  A  IDIl.  210,  a  case  of  detinne:]  and  even  in  actions  exeonlraetn, 
the  non'joinder  of  a  co-execntor  as  plaintiff',  is  not  fatal,  unless  taken  advan- 
tage of  by  plea  in  abatement,  1  Wms.  Saand.  291,  g.  3  T.  R.  558 ;  1  Chit.  R. 
71.  [8eo  Uoe  d.  Starr  v.  Wheeler,  15  M.  A  Wi  633.]  And  the  courts  have 
of  late  hit  upon  a  mode  of  obviating  the  ill  consequences  resalting  from  the 
joinder  of  too  few  or  too  many  plaintifis,  or  of  too  many  defendants ;  for  on  a 
proper  case  being  made  out,  they  have  allowed  the  party  making  the  mistake, 
to  amend  by  omitting  or  inserting  a  name  or  names,  as  the  case  required.  Baker 
V.  NeavB,  3  Tyrwh.  R.  233 ;  1  Chitt.  P.  Ed.  5,  p,  14.  n. ;  Lakin  v.  Watson, 
4  Tyrwh.  839.  But  the  Court  of  Queen's  Bench  has  since  refused  to  act  on 
the  authority  of  these  decisions.  Roberts  v.  Bate,  6  Ad.  A  Ell.  778.  [And  in 
the  Court  of  Exchequer,  wbsre  the  power  of  amendment  has  been  more  exten- 
sively exercised,  although  the  name  of  the  plaintiff  may  be  added.  Brown  T. 
Fulierton,  14  M.  A  W.  556 ;  it  seems  that  the  name  of  a  fresh  defendant  can- 
not, without  hie  consent,  Ooodchild  v.  Leadham.  1  Esch.  706.  Nor  it  seems 
will  such  an  amendment  be  allowed  in  any  cose,  except  to  save  a  debt  from  th« 
operation  of  the  statute  of  limitations  ;  an  object,  the  legitimacy  of  which  has 
been  doubted  by  Pollock,  C.  B.,  Christie  v.  Bell,  16  TA.  A  W.  669,  and  which 
seems  in  some  degree  anomalous  ;  see  Plowden  v.  Thorpe,  7  CI.  k  Fin.  137  ; 
Thorpe  v.  Plowden,  14  M.  A  W.  526,  the  effect  of  the  amendment  being  iu 
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bet  to  make  a  new  writ  not  tested,  of  the  day  it  issaed.    See  Campbell  r. 

Smart,  5  C.  B.  196.  (In  this  country,  an  amoDdmeat  adding  a  Dew  plaintiff 
ia  not  allowed,  Wilson  t.  "Wallace,  8  Sergeant  &  Hawle,  53 ;  nor  changing  the 
Ctiristian  name  of  a  plaintiff,  Horback  v.  Enox,  8  Watte  &  Sergeant,  30 ;  nor 
addieg  a  defendant,  Winalow  v.  Merrill  et  &].,  2  Fairfield,  12'i ;  nor  striking  oat 
a  defendant,  Reddington  v.  Farrar  et  al.,  5  Greenleaf,  379 ;  but  an  amendment 
striking  ont  a  married  woman  improperly  made  a  defendant  in  covenant,  was 
allowed  in  Uassachnsette  ;  Colcord  et  al.  v.  Swan  and  nx.,  T  Massaclmsetts, 
291 1  Parsons  v.  Plaisted  and  others,  13  id.  189.  In  New  Hampshire,  by 
Statute  of  Jnl;  4, 1834,  an  amendment  may  be  mode,  discharging  one  of  the 
defendants,  Perley  v.  Brown,  12  New  Hampshire,  494.) 

The  whole  of  the  subject  of  non-joinder  has  been  elaborately  discnssed  in 
the  notes  to  Cabell  y.  Yaugban,  1  Wms.  Sannd.  291. 

(In  actions  ex  eontractu,  misjoinder  of  either  plaintiffs  or  deiendante  is  ground 
of  nonsnit,  or  if  it  appear  on  the  record,  of  error.  Execntors  of  Livingston  v. 
Tremper  and  others,  11  Johnson,  101 ;  Elmendorph  v.  Tappen  and  others,  5 
id.  176 ;  Robertson  y.  Smith,  18  id.  459 ;  Savage  t  Bird  v.  Fierpoot,  1  id.  118 ; 
Heron  T.  Hoffber  and  others,  3  Rawle,  393.) 

H.  B.  W, 
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H.L.  21] 

.     .       .  olTlng  Dotie*  to  aalt,  ainliul » t«B»nl  wbo  dtlaa  oD- 

from  the  mortgagDT,  gruitcd  tUtt  uie  mortgi^  wltboat  tha  prlvLtj  of  the  moitgagt*. 

Ejectusmt  tried  at  Guildhall  before  BvJla;  Justice,  and  verdiot  for  the 
plaintiff.  After  a  motioQ  for  a  nev  trial  or  leave  to  enter  np  judgment  of 
nonsuit,  and  caose  thovn,  the  ooort  took  time  to  consider :  and  now  Lord 
Mcaufidd  stated  the  case,  and  gave  the  opinion  of  the  conrt  as  follows : 

Lord  Mant^idd — This  ia  an  ejectment  brought  for  a  warehonse  in  the  ci^, 
"by  a  mortgagee,  agunst  a  leasee  under  a  lease  in  writing  for  seven  years, 
made  afier  iJie  daU  of  the  morlffoge,  bj  the  mortgagor,  who  bad  continued 
in  possession.  The  lease  was  at  a  rack-rent.  The  mortgagee  had  no  notice 
of  the  lease,  nor  the  lessee  any  notioe  of  the  mortgage.  The  defendant 
offered  to  attorn  to  the  mortgagee  before  the  ejectment  was  brought.  The 
plaintiff  is  willing  to  suffer  the  defendant  to  redeem.  There  was  no  notice 
to  quit :  so  that,  though  the  written  lease  shonld  be  bad,  if  the  lessee  is  to 
be  considered  as  tenant  from  t/ear  to  year,  the  plaintiff  mast  fail  in  this  ac- 
tion. The  question,  therefore,  for  the  oonrt  to  decide  is,  whether  by  the 
agreement  understood  between  mortgagors  and  mortgagees,  which  is  that 
the  latter  shall  receive  interest,  and  the  former  keep  possession,  the  mort- 
gagee has  given  an  implied  antbority  to  the  mortgagor  to  let  from  year  to 
year  at  a  rack-rent;  or  whether  be  may  not  treat  the  defendant  aa  a  tre^ 
passer,  disseisor,  and  wrong-doer.  No  case  has  been  *cited  where  ,  oqi-i 
this  qnestion  has  been  agitated,  mnch  less  decided.  The  only  case  '-  ^ 
tX  ftll  like  the  present,  is  one  that  was  tried  before  me  on  the  home  oironit, 
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(Belcher  v.  Gollina ;)  but  Aere  the  mortgagee  wa*  privy  to  the  Itate,  and 
afterwards  by  a  knavish  trick  wanted  to  tarn  tlie  tenant  oat.  I  do  not 
wonder  that  euch  a  case  has  not  occurred  before.  Wbere  the  lease  is  not  a 
bcDeficial  lease,  it  is  for  tbe  interest  of  the  mortgagee  to  continue  the  ten* 
ant ;  and  where  it  is,  the  teaaDt  may  put  himself  in  tbe  place  of  the  mort- 
gagor, and  either  redeem  himself,  or  get  a  friend  to  do  it.  The  idea  that 
the  quesUon  may  be  more  proper  for  a  court  of  equity  goes  upon  a  mis- 
take. It  emphatically  belongs  to  a  court  of  law,  in  opposition  to  a  court 
of  equity;  for  a  lessee  at  a  rack-rent  ia  a  purchaser  for  a  valuable  consid- 
eration, and  in  every  case  between  purobaserB  for  a  valuable  consideration 
a  court  of  equity  mu^C  follow,  not  lead  the  law.  On  full  consideration,  wc 
are  all  clearly  of  opinion,  that  there  is  no  inference  of  fraud  or  consent 
against  the  mortgagee,  to  prevent  him  from  considering  the  lessee  as  a 
wrong-doer.  It  is  rightly  admitted  that  if  the  mortgagee  had  encouraged 
the  tenant  to  lay  out  money,  he  could  not  maiatain  this  action  }(a)  but 
here  the  question  turns  upon  the  agreement  between  the  mortgagor  and 
mortgagee  :  when  the  mortgagor  is  left  in  possession,  the  true  inference  to 
be  drawn  is  an  agreement  that  hq  shall  possess  the  premises  at  viUl  in  the 
ilrictett  seme,  and  therefore  no  notice  is  ever  given  him  to  quit,  and  be  is 
not  oven  entitled  to  reap  the  crop,  as  other  tenants  at  will  are,  beoause  aB 
u  liable  to  the  debt;  on  payment  of  which  the  mortgagee's  title  ceases. 
The  mortgagor  has  no  power,  express  or  implied,  to  let  leases  not  subject 
to  every  circumstance  of  the  mortgage.  If,  by  implication,  tbe  mortgagor 
had  such  a  power,  it  must  go  to  a  great  extent;  to  leases  where  a  fine  ia 
taken  on  a  renewal  for  lives.  The  tenant  stands  exactly  in  the  situation  of 
the  mortgagor.  Tho  possession  of  the  mortgagor  cannot  be  considered  as 
holding  out  a  false  appearance.  It  does  not  induce  a  belief  that  there  ia  no 
mortgage ;  for  it  is  the  nature  of  the  transaction  that  the  mortgagor  shall 
continue  in  possession.  Whoever  wants  to  be  secure,  when  he  takes  a  lease, 
r«nnr:-i  should  inquire  after  and  examine  the  title-deeds.  In  practice,  *in- 
'■  ■'  deed,  (especially  in  the  case  of  great  estates,)  that  is  not  often  done, 
because  the  tenant  relies  on  tlie  honour  of  his  landlord ;  bat,  whenever  one 
of  two  innocent  persons  must  be  a  loser,  the  rule  is,  qui  prior  at  lempora 
potior  e*t  Jure.  If  one  mast  suffer,  it  is  he  who  has  not  used  due  diligence 
in  looking  into  the  title.  It  was  said  at  the  bar,  that  if  the  pimntiff,  in  » 
case  like  this,  can  recover,  he  will  also  be  entitled  to  the  mesne  profits  from 
the  tenant,  in  an  action  of  trespass,  which  would  be  a  manifest  hardship 
and  injustice,  as  the  tenant  would  then  pay  the  rent  twice.  I  give  no  (pin- 
ion on  that  point ;  but  there  may  be  a  distinction,  for  the  mortgagor  may 
bo  considered  as  receiving  the  rents  in  order  to  pay  the  interest,  by  an  im- 
plied authority  from  the  mortgagee,  till  he  determines  his  will.  As  to  the 
lessee's  right  to  reap  the  crop  which  he  may  have  sown  previous  to  the 
determination  of  the  will  of  the  mortgagee,  that  point  does  not  arise,  in 
this  case,  the  ejectment  being  for  a  warehouse;  but,  however  that  may  be, 
it  could  he  no  bar  to  the  mortgagee's  recovering  in  ejectment.  It  would 
only  give  the  lessee  a  right  of  ingress  and  egress  to  take  the  crop;  as  to 
which,  with  regard  to  tenants  at  will,  the  text  of  Littleton  is  clear.  We 
are  all  clearly  of  opinion  that  the  plaintiff  is  entitled  to  judgmeat.(&) 

t  the  bar,  Lord  Uaustteld  said  h«  entirelf 
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ning  &nd  Goioper  for  tb 
The  rule  discharged. 


The  Solictor  Qeneral  ivt  the  defendant. — Dunning  &nd  Coteper  for  the 

plaintiff. 


The  point  decided  in  this  case  has  been  sioce  freqaentlj  coofirmed.    See  Doe 
V.  Giles,  5  Bing.  421 ;  Doe  t.  Maiaey,  B  B.  i  C.  76'  ;  Thnnder  v.  Belcher.  3 

East,  449 ;  Smartle  v.  Williams,  3  Lev.  387, 1  SaJk.  24!>.  In  Doe  dem.  Rogers 
V.  CadwalJader,  2  B.  ft  Ado!.  473,  the  wife  of  the  lessor  of  the  plaintiff  bad 
become  mortgagee  of  the  premises  in  question  by  a  deed,  dated  the  Tth  of  Maj, 
182S.  Interest  was  payable  on  the  2iith  of  December  every  year;  and  had 
been  paid  up  to  the  25tb  of  December,  1830 ;  the  demise  was  on  the  1st  of  July, 
1830,  and  the  defendant,  who  had  been  let  into  possession  after  tlie  mortgage 
by  the  mortgagor,  contended  that  the  action  was  not  maintainable,  becaase  it 
was  not  competent  to  a  mortgagee  to  treat  the  mortgagor,  or  his  tenants,  as 
trespassers,  at  any  time  during  which  their  lawful  possession  bad  been  re- 
cognised by  him ;  and  that,  by  receiving  the  interest  of  the  mortgage-money, 
on  the  25th  of  December,  1830,  he  had  acknowledged  that  up  to  that  time  the 
defendant  was  in  lawful  possession  of  the  premises  ;  bnt  tbe  court  gave  judg- 
ment for  the  plaintiff,  on  the  gronnd  that  the  receipt  of  interest  was  no  re- 
cognition of  the  defendant  as  a  person  in  lawful  possession  of  the  premises. 
However,  in  Doe  dem.  Whittaker  v.  Hale,  7  Bing.  322,  Austin,  having  mort- 
gaged the  premises  to  the  lessor  of  the  plaintiff,  let  them  to  tbe  defendant. 
The  mortgagee  directed  his  attorney  to  apply  to  Austin  for  the  interest;  and 
the  attorney,  in  April,  1830,  applied  to  the  defendant  for  rent  to  pay  the  interest, 
"threatened  to  distrain  if  it  were  not  paid,  and  received  it  three  or  four  r«2g61 
times.  The  learned  Judge  at  the  trial,  and  the  court  in  Banco  after-  *- 
wards,  held  that  these  facts  am6unted  to  a  recognition  that  the  defendant  was 
lawfully  in  possession  in  April,  1830,  and  consequently  that  he  could  not  be 
treated  as  having  been  a  trespasser  on  December  25, 1829,  tbe  day  on  which 
the  demise  was  laid.  [See  Dod  d.  Bowman  v.  Lewis,  13  M.  ft  W.  241.  Lord 
Tenterden,  delivering  judgment  in  Doe  v.  Cadwallader,  took  some  pains  to  dis- 
tingnish  that  case  from  Doe  dem.  Wbittaker  v.  Hales  :  "  there,"  says  his  lord- 
ship, "  the  defendant,  in  order  to  show  that  he  was  not  a  trespasser,  on  the  25th 
of  December,  1R29,  proved  that  in  April,  1B30,  be  was  in  possession  of  tbe 
premises ;  and  that  an  agent  of  the  lessor  of  the  plaintiff  called  on  him.  de- 
manded payment  of  interest  on  a  mortgage  to  the  lessor  of  tbe  plaintiff,  and 
received  money  en  notnint,  as  interest,  the  defendant  being  required  to  pay  it 
instead  of  rent  to  the  mortgagor."  Lord  Chief  Justice  Tindal,  aft^r  stating 
these  facts,  observes,  "  this,  therefore,  was  a  demand  made  by  the  agent  of  the 
mortgagee,  and  with  full  knowledge  of  all  the  circumstances  of  the  parties, 
namely,  that  the  defendant  was  tenant  to  the  mortgagor,  and  not  to  the  lessor 
of  the  plaintiff,  and  if  a  party  employs  an  agent,  who  has  fall  knowledge  of  the 
circumstances,  it  must  be  presumed  that  the  principal  has  the  same  knowledge, 
so  that  the  lessor  of  the  plaintiff',  having  recognised  and  availed  himself  of  the 
possession  of  tbe  defendant,  so  late  as  April,  1330,  cannot  treat  him  as  a  tres- 

»pproved  of  what  had  been  done  by  Nnrea,  Jnstice  upon  the  Oiford  cirooit,  and 
afterwards  confirmed  b;  this  court,  in  the  case  of  White  v.  Ilnwkinn,  lii.  not  to 
suffer  a  lessee  uniier  a  lease  prior  to  the  mortgage  to  avail  himself  of  euch  loiiae  on 
An  ejectment  by  the  mortgngee,  if  he  ha*  had  notice  before  (he  action  thiit  the  mort- 
0'igee  did  not  intend  to  turn  him  out  of  possesBion.  TV.u  doclrme  a,  haaever,  long 
tiitce  <ni*rruU)L     See  Ree  v.  Seade,  8  T.  K.  118 ;  Doe  t.  Staple,  2  T.  R.  GHJ. 
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passer  in  1829.  This  case  ia  verf  distiufr^iBhable  from  tlie  present :  the  eri- 
r*996  1  <^^°'^c  ''^  ^^'^  <^^^  '"'^  '"'■^7  ^^^^  ^^^  mortgagee  had  received  'intAreet 
on  the  mone;  advaoced  by 'him  for  a  period  coveriog  the  Ist  of  Jul;, 
1830,  the  day  of  the  demiae  meotioned  in  the  declaration.  By  ao  receiriDg  the 
interest  he  did  not  recogDise  the  defendant  aa  a  person  in  lawinl  possession  of 
the  premises,  nor  did  he  avail  himself  of  that  poBsessioa  to  obtain  payment  of 
the  interest." 

Upon  the  whole,  the  qaestion  whether  the  mortgagee  have  recognised  the 
tenant  of  the  mortgagor  as  his  tenant  appears  to  be  a  qnestion  more  of  bet 
than  of  \aii,  and  probabl;  would  be  left  to  the  consideration  of  the  jury,  provided 
there  were  any  evidence  fit  to  be  submitted  to  them.  And  the  decision  in  Dot 
V.  Cadwallader  seems  to  estabtieh  that  mere  receipt  of  interest  b;  the  mort- 
gagee, coupled  with  no  other  fact  whatever,  would  not  be  evidence  fit  to  be 
left  to  the  jury,  on  the  question  of  recognition.  The  ruling  in  Doe  ».  Cadwal- 
lader, it  must,  however,  be  observed,  seems  to  have  been  thonght  too  severe  by 
Lord  Denman  in  Evans  v.  Elliot,  9  A.  &  E.  342,  where  his  lordship  remarked 
that  he  was  by  no  means  prepared  to  admit  that  a  jury  wonid  not  be  warranted 
in  inferring  a  recognition  of  the  tenant's  right  to  hold  from  the  mere  circnm- 
stance  of  the  mortgagee's  knowingly  permitting  the  mortgagor  to  continoe  the 
apparent  owner  of  the  premises  as  before  the  mortgage,  and  to  lease  them  ont 
exactly  aa  if  his  property  in  them  continued.  It  seems,  however,  from  a  prior 
part  of  his  lordship's  judgment,  that  the  three  other  judges  were  disposed  to 
adhere  to  the  opinion  expressed  in  Doe  v.  Cadwallader.  When  once  it  has 
been  proved  that  the  mortgagee  has  recognised  the  tenant  of  the  mortgagor  as 
his  tenant,  he  cannot  treat  him  as  a  tortfeasor,  nor,  if  he  elect  to  treat  him  as  a 
tortfeasor,  can  he  maintain  any  demand  against  him  in  which  he  is  charged  as 
a  tenant,  for  Birch  v.  Wright,  1 T.  B.  378,  clearly  establishes  that  a  man  caonot 
be  treated  at  once  both  as  a  tenant  and  a  trespasser. 

It  often  happens  that  there  is  an  express  covenant  in  a  mortgage  deed,  that 
the  mortgagor  shall  remain  in  possession  of  the  premises  until  default  in  pay- 
ment of  the  mortgage-money  at  a  certain  period.  Up  to  that  period  he  seemi 
to  hold  an  interest  in  the  nature  of  a  term  of  years ;  and,  of  course,  dnring  that 
period  he  has  a  right  to  the  possession,  and  conld  not  be  legally  ejected.  Wil- 
kinson  v.  Hatl,  3  Bing.  N.  C.  633,  the  stipalation  that  he  shall  remain  in  pot- 
session  operating  as  a  redemise.  When  that  fixed  period  has  expired,  be  be- 
comes, if  the  money  have  not  been  paid,  tenant  at  sufferance  to  the  mortgagee. 
"  Wc  mast  look,"  said  Sest,  C.  J.,  delivering  judgment  in  such  a  case,  "  at  the 
covenant  ho  has  made  with  the  mortgagee,  to  ascertain  what  his  real  situation 
t»nQtj.-]  is-  We  find,  from  the  deed  between  *the  parties,  that  possession  of 
^  his  estate  is  secured  to  him  until  a  certain  day,  and  that,  if  he  does  not 

redeem  his  pledge  by  that  day,  the  mortgagee  has  a  right  to  enter  and  take 
possession.  From  that  day  the  possession  belongs  to  the  mortgagee ;  and  there 
is  no  more  occasion  for  his  requiring  that  the  estate  should  be  delivered  np  to 
him  before  he  brings  an  ejectment,  than  for  a  lessor  to  demand  possession  on 
the  determination  of  a  term.  The  situation  of  a  lessee  on  the  expiration  of  a 
term,  and  a  mortgagor  who  has  covenanted  that  the  mortgagee  may  enter  on  a 
certain  day,  is  precisely  the  same."    5  Bing.  427. 

[And,  attending  to  the  distinction  between  an  agreement  to  be  collected  from 
the  mortgage  deed  that  the  mortgagor  shall  remain  in  possession  for  a  time 
certain,  which  operates  as  a  redemise,  and  an  agreement  that  the  mortgagee 
may  enter  upon,  or  the  mortgagor  bold  nntil,  a  defoult,  the  time  of  which  is 
nncertain,  and  which  agreement  cannot  operate  as  a  redemise^  wan<  ofeer- 
tamiy  (Oom.  Dig.  Estate,  Q.  12),  the  view  tokeo  in  Wilkinson  r.  Hall,  mouii 
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not  to  be  &t  rariance  with  the  mora  recent  decutons  id  Doe  d.  Boylance  r. 
Lightfoot,  8  H.  &  W.  664,  and  Doe  d.  Faisle;  v.  Day,  2  Q.  B.  147,  ihongh  ex- 
tended too  widely  in  Doe  d.  Lyater  r.  QoMwiD,  2  Q,  B.  143.  Ab  for  Wheeler 
V.  HonteSore,  2  Q.  B.  133,  explained  b;  the  court  in  Doe  d.  Parsely  v.  Day,  2 
Q.  B.  155,  it  has  no  bearing  npon  the  qnestion  ;  becaose  the  mortgage,  in  that 
case,  was  for  a  term  of  je&re,  the  mortgagee  had  never  entered,  and  the  action 
was  of  trapaa;  which  form  of  action  cannot  be  maintained  by  a  lesiiee  for 
years  befora  entry,  althongh  he  may  bring  an  ejectment  becanse  in  that  pro- 
ceeding the  entry  of  the  feigned  lessee  is  admitted  by  the  consent  rale.  In  Doe 
d.  Lyster  v.  Ooldwin,  2  Q.  B.  143,  a  conveyance  was  made  of  the  legal  estate, 
by  Lyster  asd  his  wife,  (in  whose  right  he  enjoyed  the  property,)  in  order  "to 
secore  an  annuity  npon  which  money  had  been  advanced  by  the  Globe  Insur- 
ance Office,"  and  it  was  in  trnst,  amongst  other  things,  to  permit  and  suffer  Urs. 
Lyster  to  receive  the  rents  nntil  default  made  for  sixty  days  in  payment  of  the 
annuity ;  and,  no  defanlt  appearing,  it  was  held  that  the  legal  estate  remained 
by  way  or  redemise  in  Lyater.  Bat,  to  cit«  the  observation  of  the  court  in  a 
BttbseqneDt  jndgment,  (Doe  d.  Parsley  v.  Day,  2  Q.  B.  155,)  "it  may  be  qnea- 
tionable  whether  sufficient  attention  was  paid  in  that  case  to  the  point  as  to 
the  etrUtinfy  of  the  time:  at  all  events,  it  was  not  decided  npon  any  ground  that 
Boch  certainty  was  immaterial."  And  it  may  be  further  observed,  upon  Doe  d. 
Lyster  v.  Goldwin,  that  the  natnre  of  the  transaction  does  not  appear  very  dis- 
tJQctly,  and  the  conveyance  seems  not  unlikely  to  have  been  simply  a  demise  or 
'assignment  of  a  t«rm  to  secure  the  annnity,  and  so  to  have  admitted  r<2g6cl 
of  considerations  diflerent  from  those  which  govern  the  ease  of  an 
ordinary  mortgage.  (See  Jacob  v.  Milford,  IJ.  &  W.  629 ;  Doe  d.  Butler  v.  Lord 
Kensington,  8  Q.  B.  429.)  In  Doe  d.  Roylance  v.  Lightfoot,  8  M.  &  W.  553, 
the  proviso  was,  that  if  the  mortgagor  should  well  and  truly  pay  the  principal 
money  and  interest  on  the  2Sth  of  March  then  next,  the  mortgagee  should  re- 
convey,  and  there  wera  covenants  that  afio'  defavU  the  mortgagee  might  enter, 
and  also  after  default  for  further  assnrance.  The  Court  of  Exchequer,  referring 
to  the  passage  in  Ejheppard's  Touchstone  presently  to  he  statod  in  full,  and  ob- 
serving that  it  was  not  brought  to  the  attention  of  the  conrt  in  Wilkinson  v. 
Hall,  held  that  the  estate  was  in  the  mortgagee  from  the  time  of  the  execution 
of  the  mortgage,  and  that  the  statute  of  limitations  began  to  rnn  at  that  time. 
In  Doe  d.  Parsley  v.  Day,  2  Q.  B.  147,  freeholds  and  leaseholds  were  conveyed 
in  mortgage  with  a  proviso  that  npon  payment  of  650f.  and  interest  on  the  SUi 
of  October  then  next  the  conveyance  should  he  void,  but  in  case  of  non-pay- 
ment it  was  to  be  lawful  for  the  mortg^pe,  after  a  month's  notice  in  writing 
demanding  payment,  to  enter  into  possession,  and  to  make  leases  and  sell,  and 
ther«  was  a  covenant  by  the  mortgagee  not  to  sell  or  lease  until  after  such  notice. 
The  Conrt  of  Queen's  Bench  following  the  authority  of  the  passage  in  the 
Touchstone,  referred  to  by  Parke,  B.,  in  Doe  A.  Roylance  v.  Lightfoot,  and 
acceding  to  the  doctrine  of  that  case,  came  to  the  conclusion  that,  inasmuch  as 
alter  the  day  of  payment,  the  time,  if  any,  daring  which  the  mortgagor  was  to 
bold  was  not  determinate,  but  altogether  nncertain ;  neither  was  there  any 
affirmative  covenant  whatever  that  he  shonld  hold  at  all ;  "  the  covenant,  there- 
fore, that  the  mortgagee  shall  not  tell  or  leau,  or  even  if  it  be  construed  shonld 
not  enter,  nntil  a  month's  notice,  was  a  covenant  only  and  no  lease."  The  pas- 
sage in  Shep.  Touch.,  (8tb  ed.)  272,  referred  to  in  Doe  d.  Boylance  v.  Lightfoot, 
was  cited  at  length,  and  commented  npon  in  the  judgment  in  Doe  d.  Parsley  v. 
Z>ay,  as  follows ; — "  If  A,  do  but  grant  and  covenant  with  B.,  that  B.  shall  enjoy 
such  a  piece  of  land  for  twenty  yeam ;  this  is  a  good  lease  for  twenty  years. 
So,  if  A.  promisa  to  B.  to  suffer  him  to  enjoy  snch  a  piece  of  land  for  twen^ 
Vol.  I.— 42 
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Tears ;  ttila  is  a  good  leaM  for  twenty  yem.  Bo  if  A.  UceiiBe  B.  to  etijaj  ft 
piece  of  land  for  twenty  yean ;  tiiia  is  a  {food  leaae  for  twenty  yean.  And 
therefore  it  is  tbe  common  conne,  if  a  man  make  a  feoffbent  in  fee,  or  other 
estate  npon  condition,  that  if  each  a  thing  be  or  be  not  done  at  Bocfa  a  time, 
that  the  feoffor,  Ac,  eliall  reenter,  to  the  end,  that  in  this  case  the  feoffor,  &e., 
r*29Gif1  ™'^  have  the  *land,  and  continne  in  possesBion  nntil  that  thne,  to 
^  -'   make  a  covenant  that  be  shall  hold,  and  take  the  proflta  of  the  bod 

nntil  that  time ;  and  tlus  corenant  in  this  case  will  nuke  a  good  lease  for  that 
time,  if  the  muxriainfj)  of  the  time  wherennto  care  mnst  be  had  do  not  m^e  it 
Toid.  {Hr.  Freeton  adds,  "The  limitation  of  a  certain  term,  with  a  collateral 
determination  on  the  event,  would  meet  the  difficnlties  of  the  case.")  And 
therefore,  if  A.  bargain  and  sell  his  land  to  B.  on  condition  to  re-enter  if  he  pay 
him  1001.,  and  B.  doth  corenant  with  A.  that  he  will  not  take  the  proBts  nntil 
defanit  of  payment ;  or  that  A.  slu^l  take  the  profits  nntil  default  of  payment; 
in  this  case,  bowbeit  this  may  be  a  good  coTeoant,  yet  it  is  no  good  lease  ("  for 
vant,"  says  Mr.  Freston,  "  of  a  more  formal  contract,  and  also  for  want  of  cer- 
tainty of  time."]  And  if  the  mortgagee  covenant  with  the  mortgagor,  that  be 
will  not  take  the  profits  of  the  land  nntil  the  day  of  payment  of  the  money ;  in 
this  case,  albeit  the  time  be  certain,  yet  this  is  do  good  lease,  bnt  a  covenant 
only,  ("sioce,"  says  Mr.  Freston,  "the  words  are  negative  only,  and  not  affirma- 
tive.") Frecisely  the  same  law  is  laid  down  in  Fowseley  v.  Blackman,  Cro.  Jae, 
659 ;  Evans  v.  Thomas,  Oro.  Jac.  172 ;  Jemmot  v.  Cooly,  I  Lev.  170,  S.  G. ;  1 
Sannd.  112,  b.,  1  Sid  223,  262,  344,  SirT.  Raymond,  135, 15B;  Keb.  7U,  915; 
2  Eeb.  20, 184,  270,  295."  It  may  perhaps  be  concluded,  on  this  review  of  the 
authorities,  that  in  order  to  make  a  redemise,  there  must  be  an  affirmative 
covenant,  that  the  mortgagor  shall  bold  for  a  deltrmmafe  time ;  and  that  where 
either  of  those  elements  is  wanting,  there  is  no  redemise. 

A  mortgage  deed  sometimes  contains  an  agreement  that  tiie  mortgagor  shall 
be  tenant  to  the  mortgagee  at  a  rent ;  or,  a  power  enabling  the  mortgagee  to 
distrain  for  interest  by  which  no  tenancy  is  created.  The  object  of  such  pro- 
viaionsia  generally  to  farther  secure  the  payment  of  the  interest,  an  object  more 
completely  effected  by  adopting  the  former,  than  the  latter  mode  of  framing  the 
deed;  beoansa,  whilst  the  former  produces  a  rent,  properly  so  colled,  with  all 
its  incident  remedies,  the  latter  operates  merely  by  way  of  pereonal  license  from 
the  mortgagor,  and  affects  his  interest  only.  The  effect  of  either  npon  the  sab- 
ject  of  this  note,  viz.,  the  right  of  the  mortgagee  to  bring  ejectment,  mnst,  in 
each  case,  depend  npon  the  terms  in  which  it  is  framed.  In  Doe  d.  Oarrod  r. 
OHey,  12  Ad.  &  Ell.  481,  it  was  agreed,  that  the  mortgagor,  during  his  occttp*- 
tioa  of  the  premises,  should  pay  the  mortgagee  a  rent  of  50(.  a-year,  with  such 
power  of  distress  as  landlords  have  on  common  demises,  provided,  that  tlie 
reservation  of  rent  shonld  not  prejudice  the  mortgagee's  right  to  enter  aft«r  de- 
r*296e1  ^^^  **''  payment  of  the  moneys  secured  or  any  part  thereof.  Tbe 
mortgagee,  after  the  principal  had  fillen  doe,  distrained  for  half  a 
year's  rent,  and  npon  a  snbeequent  default  in  payment  or  rent,  the  principal 
still  remaining  due,  be,  without  any  notice  to  quit,  brought  an  ejectment,  and 
succeeded.  PattesoD,  J.,  in  that  case,  expressed  his  opinion  that  it  coold  not 
be  meant  that  the  SOI.  should  be  a  rent-charge,  because  the  mortgagor  had  no 
estate  in  him,  and  that  it  seemed  "  as  if  the  relation  of  landlord  and  tenant  was 
contemplat«d,  bnt  with  liberty  for  the  landlord  to  treat  the  tenant  as  «  tres- 
passer at  any  time  after  any  defonlt."  That  decision  was  confirmed  and  acted 
on  in  Doe  d.  Snell  v.  Tom,  4  Q.  B.  616.  In  Doe  d.  Basto  v.  Cox,  Q.  B.  15 
Nov.  1S47, 17  L.  J.  3,  the  mortgagor  agreed  to  become  tenant  "  hencefcaib  at 
the  will  and  pleasure  of  the  mortgagee,  at  the  yeariy  rent  of  2U.  it.  payable 
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qnarteriy,"  vhieb  agreeiDeiit  waa  held  to  cre&te  « tenancy  At  will,  not  cooTerted 
into  ft  teiUDcy  fnnn  yekr  to  year  by  occapatioii  for  tno  years  and  payment  ot 
raot.  Id  the  loat  niimed  three  caseB,  the  relation  of  landlord  and  tenant  ap- 
pears to  have  at  Grat  existed ;  bat  there  have  been  othen  of  a  like  character, 
in  which  a  mere  personal  license  to  distrain,  or  a  rent-charge  (afterwards  merged 
by  the  acqsLBitloa  of  the  legal  estate),  wan  giyen  to  the  mortgagee.  Thne  in 
Doe  d.  Wilkinson  v.  Qoodler.  Q,  B.,  7th  July,  1841, 16  L.  J.  435,  there  was  » 
power  in  the  mortgagee  to  distrain  for  interest  if  in  arrear  twenty-one  days, 
"in  like  manner  as  for  rent  reaerred  on  a.  lease  ;"  and  though  the  mortgagee 
had  entered  and  distrained  after  the  day  of  the  demise  in  ejectment,  bnt  for 
interest  dne  before  that  day,  he  was  considered  not  to  have  recognised  the 
mortgagor  as  his  teaant,  and  to  be  entitled  to  maintain  ejectment.  In  Freeman 
T.  Edwards,  Eich.  21  Jane,  1S48,  17  L.  J,  258,  the  mortgage,  which  was  of 
copyhold,  contained  a  similar  power  to  distrain  for  interest;  the  mortgagee  was 
admitted  to  the  copyholds ;  the  mortgagor  became  bankrupt,  and  whilst  he  stUl 
remained  in  possession,  the  mortgagee  distrataed  for  interest  in  arrear;  for 
wluch  act  the  asaigiiees  of  the  mortgagor  sued  in  trespass.  The  mortgagee 
pleaded  a  justification  under  the  deed,  which  plea  was  held  bad  after  verdict. 
The  arguments  advanced  on  either  side,  and  the  view  taken  by  the  court  of  the 
operation  of  such  a  power,  appear  fnlly  in  the  following  passage  from  the  judg- 
ment of  Farke,  B. ;  "  The  utmost  that  can  be  given  to  this  deed,  is  to  consider 
it  as  operating  as  a  covenant  that  the  mortgagee  may  seiie  such  goods  of  the 
mortgagor  as  shall  be  on  the  premises  at  the  time  the  distress  is  made,  and  treat 
them  as  if  distrained ;  such  a  coveaaot  would  not  afiect  aoy  specific  goods  before 
seizore,  and  therefore  the  goods  came  to  the  assignees  not  subject  *to  rooag/'l 
any  equity.  Probably,  the  argnment  that  the  grant  operated  so  as  to 
create  a  rent-charge,  is  correct ;  and  if  so,  the  rent-charge  continued  until  the 
surrender  and  admittance.  But  It  is  not  necessary  to  decide  that,  for  as  soon  as 
the  grantw  of  the  rent-charge,  if  it  was  one,  became  entitled  to  the  fee-simple 
in  possession,  the  rent-«harge  was  gone,  and  the  covenant  ceased  to  exist  as  an 
obligation  binding  the  land.  It  might,  however,  still  exist  as  a  personal  cove- 
nant, binding  the  covenantor,  though  it  would  not  affect  third  persoiu.  The 
argnment  of  the  plaintiff's  counsel,  that  the  effect  of  the  deed  was  eihsosted  by 
the  creation  of  the  rent  may  make  this  donbtfnl ;  aai  it  is  not  necessary  to  de- 
cide it,  for,  giving  the  covenant  this  effect,  it  will  not  make  this  a  good  plea. 
The  covenant  at  most  is  to  be  construed  as  an  agreement  that  all  goods  be- 
longing to  Leedhom  (the  mortgagor)  at  the  time  of  the  distress,  and  then  apon 
the  land,  might  be  seised.  This  wonld  afiect  his  own  goods  when  eeixed.  Up 
to  the  seizure  the  whole  is  contingent,  and  gives  no  lien  on  specific  goods. 
Before  the  distress  was  made,  Leedham  became  bankrupt;  at  that  time  the 
whole  of  the  goods  which  were  his  property,  and  then  upon  the  land,  were  con- 
tiDgently  liable  to  be  seized,  bnt  no  specific  portion  was  liable  more  than  the 
rest.  There  was,  therefore,  no  lien  on  any  portion  of  the  goods,  according  to 
the  principle  of  the  decision  in  Carvalbo  t.  Bum,  4  B.  A  Ad.  362,  (1  Ad.  k  E. 
683-)  Then  at  the  moment  of  the  distress  the  goods  had  ceased  to  belong  to 
I^edham,  and  became  the  property  of  the  assignees,  and,  as  goods  not  belong 
ing  to  the  covenantor,  were  not  subject  to  the  covenant,"  Bee  also  Chapman 
T.  Beecham,3Q.  B.  373]. 

With  respect  to  the  nature  of  the  mortgagor's  possession  after  the  mortgage, 
where  there  is  no  stipolation  that  be  should  be  allowed  to  remain  in  possession 
*for  any  certain  time,  there  seems  to  be  more  difllculty.  Uessrs.  Coote  -«„(._■, 
and  Horley,  in  an  elaborate  note  to  Watkins  on  Conveyancing,  deliver  ''  ^ 
it  u  their  opioioii,  that "  if  there  be  no  express  sgraement  originally  aa  to  tlw 
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period  of  posseasioD,  aod  the  mortgagor  being  the  occupant,  remtdn  fo  poatet- 
siOD  with  the  content  of  ihc  mortgagee,  it  seems  that,  in  sach  a  case,  he  ought  ta 
be  considered  strictly  as  tenant  at  will,"  This  is  true,  if  it  be  admitted  that  he 
has  remained  in  possession  aith  the  annenl  of  the  mortgagee.  But  the  nore  dif' 
ficnlt  qaestion  seems  to  be,  under  what  circcmstancea  shall  the  mortg^ee'i 
consent  be  tskeo  to  exist,  and  shall  it  be  implied  merely  fraia  the  &ct  of  hii 
abstaining  from  oasting  the  mortgagor  immediately  after  the  execution  of  the 
mortgage  }  Certainly  neither  the  case  of  Thunder  dem.  Weaver  t.  Belcher,  3 
East,  460 ;  Dor  that  of  Smartle  t.  Williams,  1  Salk.  246 ;  3  Lev.  367,  whieh 
are  cited  by  Messrs.  Coote  and  Morley,  hare  any  tendency  in  faror  of  sach  u 
implication ;  for,  in  the  formor,  ejectment  was  bronght  against  a  tenant  let  juts 
possession  by  the  mortg^or  aft«r  the  mortgage  ;  and,  as  thete  had  been  ne 
recognition  of  him  by  the  mortgagee,  there  was  judgment  against  him  ;  and  w 
far  was  the  court  from  coDsidering  that  the  mortgagor  would,  under  the  ci^ 
cnmstances  abore  supposed,  have  been  tenant  at  will,  had  he  remained  hiinwlf 
in  possession,  instead  of  letting,  that  Lord  Ellenborough  says,  "  A  mortgsgoi 
is  no  more  than  a  tenant  at  saffa-ance,  not  entitled  to  any  notice  to  quit;  sad 
one  tenant  at  aufferaace  cannot  make  another."  In  Smartie  v.  Wilt^mi,  the 
mortgagor  certainly  remained  in  possession,  and  that  with  the  exprtu  onueaf 
of  the  mortgagee,  for  HdU,  C.  J.,  says,  "  Upon  executing  the  doed  of  mortgage, 
the  mortgagor,  by  the  eovetumt  to  evjojf  urUil  i^anlt  of  paynenf,  is  tenant  it 
will."  But  in  that  case,  the  mortgagee  had  assigned  the  mortgage ;  and  tbe 
question  was,  whether,  by  doing  so,  he  had  determined  his  will,  and  whether 
the  mortgagor's  aobeeqnent  continuance  in  possession  divested  the  estate  of  tbe 
assignee,  and  turned  it  to  a  right,  so  as  to  prevent  a  person  to  whom  the  as- 
eignee  afterwards  assigned,  and  who  bronght  the  ejectment,  from  taking  uj 
legal  interest ;  upon  which  point  the  conrt  held  that  it  had  no  such  effect, 
since  the  mortgagor  was,  at  all  events,  imcmt  at  sttferoMee  after  tbe  assiga- 
ment.  And  it  is  not  believed  that  there  exists  any  dectnon  in  which  a  mort- 
gagor remaining  in  possession,  after  an  absolate  conveyance  awaj  of  his  estate, 
by  way  of  mortgage,  without  any  consent  on  the  part  of  the  mortgagee,  expreu 
or  to  be  implied  otherwise  than  from  his  silence,  has  been  considered  in  aoj 
other  light  than  as  ieaanl  at  sufferance,  to  the  definition  of  whom  he  seenu 
strictly  to  answer,  being  a  person  who  comet  in  by  right,  and  holde  over  viliiMt 
right;  see  Co,  Lit  67,  and  Lord  RaUt  M6S.,  note  B,  where  the  following  cass 
is  pat,  which  seems  analogous : — "  If  tenant  for  years  surrenders,  and  still  con- 
tinues possession,  he  is  tenant  at  sufferance  or  disseisor  at  election." 

This  subject  has  been  treated  at  some  length,  because  tbe  reader  will  find  it 
often  ^aiff,  that  a  mortgagor  in  possession  is  tenant  at  teiJl  guodamfnixlo,  an  idea 
which  Lord  Mansfield  especially  seems  to  have  countenanced,  for  in  the  prinia- 
pal  case  he  says,  "  when  the  mortgagor  is  left  in  possession,  the  true  inferenee 
to  be  drawn,  is  an  agreement  that  he  shall  poaaess  the  premises  at  vOI,  in  tbe 
strictest  sense ;  and,  therefore,  no  notice  is  ever  given  him  to  quit,  and  he  ii 
not  even  entitled  to  reap  the  crop,  as  other  tenants  at  will  are,  because  all  is 
liable  to  the  debt;"  and  in  Moss  v.  Oallimore,  which  will  be  printed  in  this 
collection,  he  calls  the  mortgagor  "  tenant  at  wiU  guodammodo."  WbereaSi 
Lord  EUenborougk,  in  Thunder  v.  Belcher,  denominated  him  "  tenant  at  ant 
ferance ;"  and  it  is  submitted  that  it  would  be  more  convenient  to  range  his 
possession  under  SMne  one  of  the  ancient  and  well  known  descriptions  of  teu- 
ajicy,  than  to  invent  the  new  and  anomalous  class  of  tenant*  at  itUl  qiiodamBudo, 
for  the  only  purpose  of  including  it.    See  Litt.  sec.  3B1. 

Upon  the  whole  it  is  concluded,  1st.  That,  if  there  be  in  the  mortgage-deed 
.an  agreement  that  Uie  mortgagor  ebail  continue  in  possession  till  default  of 
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payment  on  b  certsin  daj,  he  is  in  the  mean  while  tennoi  of  the  inteireniDg 
term.  Sndlj.  That,  if  default  be  'made  on  that  day,  he  becomes  t«D»iit  f,UQoi 
at  aufierance,  3dly.  That,  when  there  ia  do  anch  agreement,  he  is  ten-  I-  J 
ant  at  enSemnce  immediately  npon  the  execution  of  the  mortgage,  anlesB  the 
mortgagee  expressly  or  impliedly  consented  to  his  remaiaiDf^  in  possession. 
4thly.  That  each  consent  renders  him  tenant  at  wilL  Sthly.  That  if  in  any  of 
the  last  three  cases  he  let  in  tenants,  they  may  be  treated  by  the  mortgagee,  if 
be  think  proper,  as  tort  feasors.  6thly.  That  if  the  mortgagee  recognize  theii 
pOBsesBion,  they  become  Au  tenaotg.  jLastly,  that  the  mere  receipt  of  interest 
from  the  mortgagor  does  not  amount  to  such  a  recogaitioD.  These  two  lost 
propositions  muEt,  however,  now  be  taken,  subject  to  the  doubt  expressed  in 
Evans  7.  Elliott 


NotwithstandiDg  Mme  earlier  deoisiona,  which  look  the  other  way,  it  is 
now  veil  settled  throaghont  this  oonntry,  that  the  mortgagor  is  infested 
frith  the  iocidentfl  both  of  legal  and  equitable  ownership,  as  it  regards  all 
persona  Bave  the  mortgagee  and  those  claiming  under  him;  Wilkins  v. 
French,  2  Appleton,  111 ;  Ellison  v.  Daniels,  11  New  Hampshire,  274  ; 
The  Great  Falls  Go.  y.  Wooater,  15  id.  412 ;  Southerin  v.  Mendnm,  5  id. 
420;  Willington  t.  Gale,  7  Mass.  138;  Goodwin  v.  Bichardaon,  11  id. 
4fi9;  Eaton  T.  Whiting,  8  Pick.  484;  Margaret  Henry's  case,  4  Cashing 
267;  Howard  t.  Kobinson,  5  id.  119;  Hooper  t.  Wilson,  12  Vermont, 
695 ;  Smith  t.  Taylor,  9  Alabama,  633.  Thns,  the  wife  of  the  mortgagor 
Lb  entitled  to  dower;  Hitchcock  t.  Harrington,  6  John aon,  295  ;  Coles  t. 
Coles,  15  id.  319;  Bolton  v.  BaUlard,  13  Mass.  227;  Snow  t.  Sterena, 
15  id.  279 ;  Cass  v.  Martin,  6  New  Hampshire,  25 ;  Ballard  t.  Bowers, 
10  id.  500 ;  and  the  mortgagor  himself  to  a  settlement  in  the  township 
where  the  land  is  situated ;  Groton  t.  Bozborough,  6  Mass.  58.  The  ont- 
Btanding  legal  title  of  the  mortgagee,  cannot  bo  set  np  by  a  third  person, 
as  a  bar  to  an  ejeotment  or  writ  of  entry,  brought  by  the  mortgagor;  Doe. 
T.  McLoakey,  2  AUbama,  708;  Smith  v.  Taylor,  9  id.  683;  Blaney  t. 
Bearce,  2  Grecnleaf,  132 ;  Ellison  t.  Daniels,  11  New  Hampshire,  274 ; 
Willington  t.  Gale,  7  Pick.  159.  And  where  land  is  oonyeyed  after  the 
execntioQ  of  a  mortgage,  all  covenants  capable  of  rnnning  with  land,  will 
pass  to  a  Eubscqnent  assignee  from  the  grantee,  in  the  same  manner  as  if 
the  grant  were  of  a  legal  estate,  and  not  of  a  mere  equity  of  redemption ; 
White  V.  Whitney,  S  Metoalf,  88 ;  while  the  weight  of  authority  would 
seem  to  be,  that  a  mortgagee  is  not  liable  before  actual  entry,  for  the  pay- 
ment of  rent,  or  the  fulfilment  of  tho  other  obligations  imposed  by  the  deed 
or  lease  under  which  the  mortgagor  derived  title.  Astor  v.  Hoyt,  5  Wend. 
603;  Walton  v.  Cronly,  14  id.  63;  Calrert  v.  Bradley,  16  Howard,  580. 
The  interest  of  the  mortgagee  goes  after  hia  death,  not  to  his  heir,  but  to 
his  executor;  Dewey  v.  Van  Deusen,  4  Pick.  19;  Smith  t.  Dyer,  IS 
Slass.  18;  Chase  v.  Lockerman,  11  Gill&  J.  185;  or  to  spoak  more  oor- 
rectly,  the  dry  legal  estate  vests  in  the  beir,  but  without  any  power  to  use 
it  for  his  own  benefit,  and  merely  for  the  use  first  of  the  ezecntor  as  » 
security,  and  next  of  tho  mortgagor  as  the  beneficial  owner  of  the  land. 
The  execution  of  a  mortgage,  or  the  reconveyance  of  the  legal  title,  by  the 
mortgagee,  will  not  operate  la  a  revocatJcm  of  a  prior  devise  of  tlio  mort- 
gaged premises;  2  American  I4.  C,  8d  ed.  670;  nor  k>  long  as  the  right 
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of  tho  mortgagor  remninB  in  fall  force,  can  that  of  the  mortgagee  be  mado 
the  subject  of  an  actioa  of  partitioa,  between  his  heirs;  Ewer  v.  Hobbs, 
6  Metcalf,  1 ;  or  pass  by  a  devise  of  tbe  lands;  Ballard  t.  Carter,  6  Pick. 
112;  Fayv.  Cheney,  14  Pick.  401;  Bingham  v.  Winchester,  1  Melcalf, 
894.  The  interest  of  tbe  mortgagor,  may  be  seised  and  sold  nnder  any  ck 
the  fonns  of  process  in  use  in  this  country,  for  the  levy  and  sale  of  land, 
while  that  of  the  mortgagee  is  held  to  be  liable  to  an  attachment,  bnt  not 
to  a  direct  exeontion ;  Dougherty  v.  Linthicum,  8  Dana,  194 ;  DaviB  t. 
Anderson,  1  Kelly,  176 ;  BUnchEird  v.  Colbum,  16  Mass.  845 ;  Snow  v. 
Stevens,  15  id.  279 ;  Glass  v.  Ellison,  9  N.  H.  69 ;  Watkins  v.  Gregory,  6 
Blackford,  118 ;  Jackson  v.  Willard,  4  Johnson,  41 ;  The  Farmers'  Bank 
T.  Tbe  Commercial  Bank,  10  Ohio,  71 ;  Gushing  v.  Hnrd,  4  Pick.  253 ; 
Biokert  v.  Madeira,  1  Rawle,  325 ;  Margaret  Henry's  case ;  although  In 
Borne  of  the  states  this  rests  on  the  groand  of  an  equitable  or  statutory 
jurisdiction,  so  for  as  it  regards  the  estate  of  the  mortgagor;  Mordeeai  t. 
Parker,  3  Devereuz,  425;  Thornhill  v.  Qilmore,  4  Smedes  &  Marshall, 
163 ;  Mclsaacs  t.  Hobbs,  H  Dana,  268  ;  and  certainly  cannot  be  sustained 
on  the  strict  rules  of  the  common  law.  Van  Ness  v.  Hyatt,  13  Peters, 
^4. 

But  while  such  is  the  law  as  between  the  mortg^or  and  third  persons, 
s  diffarent  rule  prevuls  in  many  parts  of  this  oonntry,  with  regard  to  the 
mortgagee,  who  is  held  to  have  all  the  rights  of  other  grantees  in  fee, 
subject  to  a  condition  which  has  not  been  performed.  Pierce  v.  Brown, 
24  Vermont,  115  Wilson  v.  Hooper,  18  id.  653.  It  has  accordingly  been 
decided,  that  the  mortagee  may  enter  on  the  mortgagor,  or  bring  an  aotion 
against  him  for  the  recovery  of  the  land,  as  soon  as  the  mortgage  is  eze- 
onted,  without  waiting  until  the  expiration  of  tbe  period  fixed  for  the  per- 
formance of  the  condition;  Blaney  v.  Bearoe,  2  Oreenleaf,  132  ;  Smith  v. 
Goodwin,  id.  173 ;  Brown  v.  Cramer,  1  New  Hampshire,  169 ;  Pettiugill 
.T.  Evans,  id.  54 ;  Hobart  t  -  Sanbom,  18  New  Hampshire,  226 ;  Chellis  v. 
Steams,  2  Foster,  S12.  This  right  not  only  exists  at  law,  but  is  fiilly 
recogniied  by  equity,  although  liable  to  be  defeated  at  any  moment  in  the 
latter  jurisdiction  by  tbe  payment  of  the  debt.  Brown  v.  Stewart,  1  Mary- 
land Ch.  87.  And  as  it  is  a  necessary  incident  to  tiie  estate  conveyed  by 
the  mor^ge,  it  cannot  be  restrained  by  a  parol  agreement,  that  th« 
mortgagor  shall  be  allowed  to  remain  in  possession  until  forfeiture,  because 
such  an  agreement  is  inconsistent,  both  with  the  terms  of  the  deed  and  the 
provisions  of  tbe  statute  of  frauds;  Colman  v.  Packard,  16  Mass.  39.  Nor 
can  tbe  right  of  the  mortgagee  to  possession,  be  defeated  by  the  tender,  or 
even  by  the  payment  of  the  debt  after  the  time  fixed  for  its  payment,  for 
the  condition  not  having  been  performed  at  the  day,  is  gone  at  law,  and 
the  only  redress  of  the  mortgagor  ie  in  equity ;  Parsons  v.  Welles,  17  Mass. 
419;  Doton  v.  Russell,  17  Conn.  146;  Maynard  t.  Hunt,  5  Pick.  233; 
Howe  T.  Lewis,  14  id.  39.  And  as  the  freehold  vests  in  the  mortgagee  on 
the  execution  of  the  mortgage,  he  is  entitled  to  enter  at  onoe  on  the  land, 
and  may  maintain  trespass  qitare  elavmm  /regit,  or  tot  mestM  profits, 
against  the  mortgagor  or  his  tenants,  immediately  afterwards;  The  North- 
ampton  Paper  Mills  v.  Ames,  8  Hetoalf,  1.  But  he  cannot  maintain  tres- 
pass, or  any  other  action  requiring  proof  of  possession,  against  tiie  mort- 
gagor or  third  persons,  before  actual  entry,  unless  the  mortgage  is  by 
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Ceofiment,  and  not  merelf  nnder  tlie  statute  of  uses,  becsnae  be  has  neither 
ui  aotual  nor  coDstmotive  posieasioD  of  the  land,  until  entry;  Litchfield  t. 
Beady,  5  Ezeheqoer,  598;  Mayo  v.  Fletcher,  14  Pick.  626;  Hatch  t. 
Dwight,  17  Mara.  289;  Com.  Dig.  Trespaasj  B.  3;  Estei  r.  Cook,  22 
Fick.  296;  Freueh  t.  Foller,  2S  id.  304;  Emerson  t.  Thompson,  2  id. 
473;  Folk  t.  Heudersou,  9  Yerger,  810:  although  be  may  recoTer  in 
trespass  de  bonit  atporataiU  or  troTer,  for  trees,  minerala,  or  other  things 
severed  and  removed  from  the  mortgaged  premiaes  withont  his  assent; 
Smith  T.  Goodwin,  2  Greenleaf,  173;  BtoweU  t.  Pike,  ib.  387;  Oore  t. 
JennesB,  19  Maine,  63 ;  Prothingham  t.  MoKusick,  24  id.  403 ;  Smith  v. 
Moore,  11  Nev  Hampshire,  53 ;  SaQodeis  v.  Reid,  12  id.  458 ;  Pettingill 
T.  Evans,  6  id.  64;  Langton  t.  Paol,  23  Vermont,  206;  for  npon  snch 
sereTance  the;  beoonie  mere  ohattela  personal,  and  the  general  right  of 
property  passed  by  the  mortgage,  vill  be  clothed  by  the  law  vith  a  eon< 
stmctive  possesion,  auffioient  for  the  snpport  either  of  trespass  or  Irover; 
Biggon  T.  Mortimer,  eCarr.&P.  116;  Farrant  t.  Thompson,  2D.&R.8. 
And  on  the  other  hand,  the  mortgagee  will  not  be  liable  at  law  for  th« 
sevennce  and  asportation  of  fixtures  from  the  mortgaged  premises,  becanse 
tbey  are  incident  to  the  freehold,  and  Teat  in  him  immediately  npon  the 
ezecntion  of  the  mortg^ ;  Cbellis  t.  Steams,  2  Foster,  312 ;  althoagh  he 
will  unqnestionably  be  held  to  a  strict  aocoant  in  equity,  in  this  and  every 
other  case,  where  he  exercises  his  legal  right  of  possession,  and  he  made 
uiswerable  for  nung  it  in  any  way  inconsistent  with  its  legitimate  purpose 
of  a  secnrity;  Sbaeffer  v.  Ghambere,  2  Halstead's  Ch.  548;  2  Leading 
oases,  in  equity,  part  2,  2d  Am.  ed.  430.  And  as  the  interest  of  the  mort- 
gagee is  regarded  under  this  course  of  decision  as  an  estate,  though  re- 
stricted to  the  purposes  of  a  security,  it  may  be  conveyed  by  him  to  third 
persons,  by  any  of  the  assurances  appropriate  to  the  oonveyance  of  land. 
Givan  V.  Doe,  7  Blackford,  210;  Gould  v.  Newman,  6  Mass.  239;  Hunt 
T.  Hunt,  14  Pick.  874,  while  on  the  other  hand,  a  parol  aaaignment  of  the 
debt,  will  not  carry  with  it  any  right  in  the  laud,  nor  entitle  the  assignee 
to  enforce  the  mortgage  at  law,  whatever  may  be  the  effect  in  equity. 
Pareons  v.  Welles,  17  Mass.  418;  Warden  v.  Adams,  15  Id.  233;  Voee 
T.  Handy,  2  Greenleaf,  822 ;  Bookray  v.  Noble,  8  Id.  278;  Prescott  v. 
EUingwood,  23  Maine,  345 ;  Smith  t.  Kelly,  27  Id.  287 ;  Ben  v.  Dimon, 
&  Halstead,  156.  A  mortgage  is  viewed  as  what  it  unquestionably  is,  a 
conditional  conveyance  of  an  estate  in  land;  Aiken  v.  Kilbnm,  27  Mune, 
252 ;  and  the  registry  of  a  subsequent  assignment  by  the  mortgagee,  aa 
vritbin  the  recording  acts  and  notice  of  the  assignment  to  creditors  and  pur- 
chasers. Clark  T.  Jenkins,  5  Pick  280;  Pierce  t.  Odlin,  27  Maine,  341. 
In  Goodwin  v.  Stephenson,  11  S.  Monroe,  21,  the  court  went  still  further, 
by  deciding  in  accordance  with  the  English  oases,  that  the  mortgagor  has  no 
estate  in  the  land  even  as  between  himself  and  third  persons,  and  cannot 
sue  npon  the  covenants  iu  the  deed  by  which  be  acquired  the  land,  because 
the  legal  right  to  enforce  them  has  passed  from  him,  and  is  vested  in  the 
mor^^e,  fsnpra.)  The  strict  rule  of  the  common  law  was  also  enforoed 
by  the  Supreme  Court  of  the  United  Statea,  in  Stilte  v.  Carroll,  12  Peters, 
291,  and  dower  denied  to  the  wife  of  a  mortgagor,  under  the  well  settled 
rule,  that  a  woman  cannot  ba  endowed  of  a  mere  trust  or  equity ;  while  in 
Van  Nesa  t.  Hyatt,  13  Petws,  294,  they  treated  the  question  as  one  on 
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vbich,  u  the  jariaprndenoe  of  the  at4t«B  of  this  countrjr  difen,  tbe  kw 
of  each  must  be  paramoant  within  its  ovn  territory,  and  conseqneiitly  fol- 
lowed the  courts  of  Maryhmd  in  deciding,  that  the  morljgagor  had  no  ealate 
which  could  be  mode  the  subject  of  an  execntion.  But  the  flactnatioo 
between  the  principlea  of  law  and  equity,  which  has  pervaded  the  whole 
coarse  of  decision  on  this  subject,  is  illustrated  by  the  reoent  osm  of  CslTert 
V.  Bentley,  16  Howard,  580,  where  the  court  obviously  leant  towards  tbs 
doctrine,  that  the  mortgagee  ia  not  answerable  before  entry  for  the  perfonn- 
ance  of  covenants  running  with  the  land,  which  necessarily  implies  th&t 
they  will  pass  with  an  aosignment  of  the  equity  of  redemption  by  the 
mortgagor. 

In  many  of  tbe  states,  however,  a  different  view  is  taken,  and  the  mort- 
gBgor  treated  as  tbe  owner,  not  only  as  against  third  persons,  bnt  ts 
against  the  mortgagee.  Evertson  v.  Sutton,  5  Wend.  28;  while  tbe  in- 
tcrest  of  the  mor^agee  is  held  to  be  a  mere  incident  to  the  debt,  and  limited 
to  the  object  of  securing  its  payment.  It  has  consequently  been  deuded 
on  the  one  hand,  that  a  mortgage  is  not  an  interest  in  land  within  the 
terms  of  the  statute  of  frauds,  and  will  pass  by  a  parol  assigninent  of  the 
debt  for  which  it  is  given  ;  Qreea  v.  Hart,  I  Johnson,  580 ;  Clearwater  v. 
Bose,  I  Blackford,  137;  Philips  v.  The  Bank  of  Lewistown,  6  Bairii, 
S91 ;  and  on  the  other,  that  a  conveyance  of  the  land  by  the  mortgagee  il 
invalid,  unless  it  is  accompanied  by  an  actual  or  constructive  assignment  of 
the  debt;  Huntington  v.  Smith,  4  Conn.  2S5;  Bell  v,  Morse,  6  Ne* 
Hampshire,  205,  which  may  be  inferred  by  the  jury,  from  the  nature  ct 
tbe  conveyance,  or  the  oironmstances  under  which  it  is  made;  Dndl^ 
V.  Cadwell,  19  Conn.  228 ;  although  a  oonveyauce  intended  to  pass  ths 
interest  of  the  mortgagee  as  an  estate,  and  not  as  a  security,  will  foe  wholly 
inoperative;  Wilson  v.  Troup,  2  Cowen,  145;  Jackson  v.  Hyen,  U 
Wend.  533;  and  not  entitle  die  grantee  to  maintain  ejectment  against 
the  mortgagor;  Jackson  v.  Bronson,  19  Johnson,  826.  The  court  held 
that  « the  mortgsge  was  a  mere  incident  to  the  bend  or  personal  securi^ 
^ven  for  the  debt,  and  that  the  assignment  of  the  interest  of  the  mn^ 
gagee  in  the  laud,  without  an  afiaignment  of  the  debt,  was  a  nullity  at 
law,  as  well  as  in  equity."  And  in  this  case,  and  in  Coles  r.  Coles, 
15  Johnson,  320,  it  was  said  that  the  mortgagee  has  a  mere  chattel 
interest,  and  that  the  mortgagor  is  the  tenant  of  the  freehold.  Hence, 
where  the  mortgagor  brought  trespass  for  an  entry  on  tbe  land  and 
cutting  down  the  limber,  it  was  held  that  the  defendant  eould  not  justify 
under  a  license  from  the  mortgagee,  and  that  an  issue  joined  on  a  traverM 
of  the  freehold  of  the  Utter,  moat  be  found  for  the  plaintiff.  Runyan  v. 
Hersereau,  11  Johnson,  634.  So  &t  was  this  reasoning  pnshed,  that  s 
payment,  or  even  a  tender  of  the  debt  after  the  day,  was  held  to  be  as 
effectual  a  bar  to  the  recovery  of  the  land,  as  if  made  at  the  time  fixed  by 
the  condition  of  the  mortgage ;  Amott  v.  Post,  6  Hill,  65 ;  Jackson  v. 
Craft,  18  Johnson,  110;  Edwardsv.TheFenner's  Fire  Ins.  Co., 2X  Wend. 
467 ;  while  it  has  been  decided  in  other  instances,  that  the  payment  or  re- 
lease of  the  debt  will  ipto  Jaeto  revest  the  legal  title  in  the  mortgagor, 
without  a  re-conveyance;  Armitage  v.  Wickliffe,  12  B.  Monroe,  488.  It 
follows  under  this  course  of  decision,  that  as  the  assignment  of  a  mortgage 
is  tbe  assignment  of  a  chose  in  action,  and  not  of  an  estate,  it  is  not  within 
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the  nffttry  uU,  and  derives  no  additional  vaJidity  from  beiog  recorded. 
Cr&fC  T.  Webster,  4  Rawle,  256.  And  u  the  interest  of  the  mortgagee  is 
thus  limited  to  a  lien,  he  cannot  mtiutain  trespass  de  bonis  atportatit  or 
troTer,  for  the  recovery  of  timber  cnt  dovn  by  the  mortgagor  or  third 
persons;  although  ho  may  recover  in  case,  on  averring  the  iaaolvenoy  of 
the  mortgagor,  and  the  loM  of  the  debt  by  the  deterioration  of  the  security. 
Cooper  7.  Davia,  15  Conn.  556;  Lane  t.  Hitchcock,  14  Johnson,  213; 
Gardner  v.  Heart,  8  Benio,  232.  "The mortgagor, as snoh," said Beakds- 
LIT,  J.,  in  the  latter  case,  '■  has  no  title  io  the  laud  mortgaged  ;  he  has 
neither  jns  in  re,  nor  ad  rem,  bitt  a  mere  security  for  bis  debt;  the  title 
to  the  laud  remains  in  the  mortgagor,  not  withstanding  the  mortgage."  It 
is  a  familiar  principle  of  law,  said  Magon,  J.,  in  Calkins  t.  Calking,  8 
Barbour's  S.  C.  R.,  805,  '■  that  a  mortgage  upon  land  is  a  mere  aecnrity 
for  the  debt,  and  that  the  interest  of  the  mortgagee  Is  a  mere  chattel  in- 
terest. (Wilson  &  others  v.  Troupe  &  others,  2  Cowen's  Rep.  185 ;  Jack- 
son V.  Bronson,  19  John.  Rep.  325 ;  Runyan  v.  Mcrsereau,  11  id.  534; 
Edwards  t.  Farmers'  Fire  Ins.  &  Loan  Co.,  21  ^Vend.  467 ;  Fleet  v.  Tonngs, 
11  id.  52S ;  Farmers'  Fire  Ins.  &  Loan  Co.  v.  Edwards,  26  id.  554 ;  Waring 
T.  Smith,  2  Barb.  Ch.  Rep.  135.)  In  this  last  case  the  chancellor  says: 
"  Before  the  adoption  of  the  revised  statutes,  it  was  settled  by  the  courts  of 
this  state,  that  the  mortgagor  was  to  be  considered  the  real  owner  of  the 
fee  of  the  lands  mortgaged,  except  for  the  mere  purpose  of  protecting  the 
mortgagor  as  the  holder  of  a  security  thereon,  for  the  payment  of  his  debt. 
And  the  revised  statutes  have  restricted  the  legal  right  of  the  mortgagee 
still  further,  by  depriving  him  of  the  power  to  bring  a  suit  to  recover  the 
posseGsIon  of  the  mortgaged  premises  before  a  foreclosure.  The  only  right 
he  now  has  in  the  land  itself,  is  to  take  possession  thereof  with  the  assent 
of  the  mortgagor,  after  the  debt  has  become  forfeited  and  payable,  and  to 
retain  such  possession  until  the  debt  is  paid.  The  mortgage,  then,  is  here 
nothing  but  a  chose  in  action,  or  a  mere  lien  or  security  upon  the  mortgaged 
premises  as  an  incident  to  the  debt  itself."  The  whole  doctrine,  as 
held  in  New  York,  and  in  many  other  parts  of  this  country,  Bavia  v.  An- 
derson, 1  Kelly,  176,  was  summed  up  in  The  State  v.  Lawson,  1  English, 
269,  in  the  declaration  that  the  equity  of  redemption  of  the  mortgagor,  has 
now  become  the  real  as  well  as  the  beneficial  estate  in  the  land,  tantamount 
to  the  legal  fee,  and  attended  by  alt  the  incidents  of  other  estate  of  inheri- 
tance. And  it  was  said  in  Boret  v.  Boyd,  3  Sandford  Ch.  501,  with  entire 
truth,  in  fact,  though  with  something  very  like  a  contradiction  in  terms, 
thai  the  equity  of  redemption  is  now  the  legal  estate  in  ^ew  York.  This 
oonrse  of  decision  is  a  plain  departure,  from  the  doctrines  of  the  common 
law  as  enforced  in  England,  and  in  some  reapeote,  even  from  the  principles 
of  equity.  In  Merritt  v.  Lambert,  7  Puge,  344,  and  Post  v.  Arnott,  2 
Denio,  344,  the  chancellor  first,  and  the  members  of  the  court  of  errors 
subsequently,  pointed  out  the  obvious  mistake  committed  in  Jackson  v. 
Craft,  and  Edwards  v.  The  Farmer's  Ins.  Co.,  in  deciding  that  a  tender 
after  the  day,  was  an  answer  to  an  ejectment  brought  on  the  mortgage  in 
a  court  of  law,  while,  in  point  of  fact,  the  condition  not  having  been  per- 
formed at  the  time,  was  legally  void,  and  could  not  be  enforced  either  by  a 
tender  or  payment.  A  tender  at  the  day,  is  a  performance  of  the  ooudi- 
Uon,  and  entitles  the  mortgagor  to  an  immediate  entry,  whether  it  be  refused 
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or  accepted  b^  the  mort^gee ;  but  a  tender  after  the  Snj,  is  neither  ptr- 
fbrmance  nor  payment,  and  merely  lays  a  gronnd  for  the  interrention  of 
equity,  to  compel  tbo  mortgagee  to  receive  it,  and  rectmrey  the  land  to  the 
mortgagor  J  Maynard  t.  Hunt,  5  I^ok.  243  ;  Smith  v.  Kelly,  27  Hune, 
237 ;  Smith  t.  Vincent,  15  Conn.  1 ;  Dudley  v.  Cadwel,  19  id.  218,  227. 
Tbe  law  iraB  so  held  in  Cbarter  t.  Stevens,  8  Denio,  83,  with  regard  to 
mortgages  of  personal  property,  and  although  laid  down  in  that  cage  ai 
applicable  only  to  personalty,  is  heyond  all  doubt,  equally  so  iu  the  case  of 
realty.  Even  payment  after  the  day  is  insufficient  to  defeat  tbe  estate  of 
the  mortgagee,  or  entitle  tbe  mortgagor  to  maintain  an  action  of  trcBpaia  at 
law ;  Howe  v.  Lewis,  14  Pick.  829 ;  Parsons  v.  Welles,  17  Mass.  469. 
The  decision  in  Jackson  v.  Graft,  is,  therefore,  indefenuble  both  at  com- 
mon law  and  in  equity,  and  illustrates  the  danger  of  a  partial  and  limiied 
introduction  of  tbe  theory  of  one  aystem,  into  the  practice  of  another.  Tbe 
innovation  made  in  this  country,  on  the  doctrines  of  tbe  common  law  widi 
respect  to  mortgages,  baa  been  productive  of  much  confusion  and  uooer- 
tuDty,  without  being  attended  by  any  corresponding  advantage,  and  hu 
often  resulted  in  denying  tbe  nee  of  common  law  remedies,  to  enforce  nn- 
donbted  common  law  rights,  and  for  purposes  eanotioned  by  tbe  principles 
of  eqnity ;  Cbellis  t.  Steams,  2  Foster,  812. 

Although  tbe  interest  of  tbe  mortgagee  under  the  mortgage,  has  been 
reduced  from  the  dignity  of  an  estate  to  that  of  a  mere  lien  or  security, 
throughout  the  greater  part  of  tbe  Union,  there  has,  as  yet,  been  no  dispo- 
eition  on  the  part  of  the  courts,  and  but  little  on  that  of  tbe  legislature,  lo 
deny  his  right  to  the  possession  of  the  land,  charged  as  it  must  always  be, 
with  the  equitable  duty  of  applying  tbe  rents  and  profits  to  tbe  payment  of 
the  debt,  and  giving  an  account  of  their  application.  It  is,  accordingty, 
held  in  general,  that  the  mortgagee  may  recover  in  ejectment  against  tlie 
mortgagor,  and  those  claiming  under  him  by  lease  or  conveyance,  subse- 
qnent  to  the  mortgage,  ^supra,  7*2.)  yanDuynev.Thayre,14Wend.  286; 
Bagleyv.  Wallace,  16  S.  &R.  245;  Enaub  v.  Esseck,  2  Watte,  282; 
Hughes  V.  Edwards,  9  Wheaton,  49b  ;  Bandallv.  Phillips,  8  Mason,  380; 
Dexter  v.  Phillips,  1  Somner,  116;  Blaney  v.  Bearco,  2  Greenleaf,  132; 
Bower  v.  Crane,  1  New  Hampshire,  169 ;  Erskine  v.  Townsend,  2  Mass. 
495;  Reedv.  Davis,  4  Pick.  216;  Hensbawv.  Willis,  9  Hampbreys, 568; 
Chapman  v.  Armistead,  4  Hanford,  882 ;  Bronson  v.  Kenaie,  1  Howard, 
318;  Smith  T.  Eemock,  7  id.  198;  Dnval's  Heirs  v.  Closkey,  1  Alabama, 
70 ;  although  in  New  York  and  Indiuia,  the  law  has  been  changed  by 
statute,  and  tbe  right  of  the  mortgagee  to  possession  abrogated ;  Jackson 
V.  Myers,  II  Wend.  687;  Stewart  v.  Hutchins,  13  id.  485;  Jones  v. 
Thomas,  8  Blackford,  428. 

But  while  the  existence  of  this  right  is  thus  generally  admitted,  many 
distinctions  have  been  taken  as  to  ita  exact  nature,  and  tbe  mode  in  wbi^ 
it  mnat  be  exercised.  Unless  there  is  something  to  distingaish  the  legal 
position  of  a  mortgagor,  who  oondnues  in  [>08seBeion  after  the  executiott  of 
the  mortgage,  from  that  of  other  persons  who  hold  over  without  right,  after 
a  previous  right  baa  terminated,  he  must  be  regarded  as  holding  by  the  suf- 
ferance of  the  mortgagee,  and  therefore  liable  to  be  ejected  at  any  moment 
by  the  latter  without  previous  warning.  It  has,  accordingly,  been  decided 
that  the  mortgagee  may  enter  upon  the  mortgagor,  or  recover  in  ejectment 
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agaiDstliiin,  withoutgiTinganjpreTioiu  notice  of  hia  intention  or  demanding 
poasession  of  the  mortgaged  premises.  Brown  t.  Cram,  1  New  Hampsbire, 
169;  Pettingill  y.  Enna,  5  id.  54 ;  Newell  v.  Dsvis,  8  Mrbb.  152 ;  ColmRn 
T.  Paokard,  16  id.  89;  Reed  7.  DsTia,  4  Pick.  216;  Blwey  v.  Bearee,  2 
Greenleaf,  132  :  The  Fitohbnrg  Man.  Corporation  v.  Milven,  15  Maaa.  270 ; 
Maj'o  T.  Fletcher,  14  Piok.  525;  Stone  v.  Fattenon,  19  Pick.  476;  Welch 
T.  Adams,  1  Metcslf,  494 ;  The  North  Hampton  Paper  Mills  v.  Ames,  8 
id.  1 ;  Shate  t.  Gtreares,  7  Blaokrord,  1 ;  Hobart  t.  Sandford,  13  New 
Hampshire,  226;  Atkinson  t.  Bart,  1  Aikin,  829;  Lyman  t.  Mower,  6 
Termont,  345.  The  mortgagor  uid  those  claiming  under  him,  cannot  ho 
made  liable  as  trespassers  by  the  mortgagee  before  entry,  becanse,  un^ 
then,  their  posBession  though  without  right,  is  not  wrongful ;  Curtis  t. 
H'Clary,  5  New  Hampshire,  529 ;  Smith  v.  Moore,  11  Id.  61 ;  but  an  entry 
on  the  land,  aooompanied  by  a  notice  to  the  tenants  of  the  mortgagor  to 
withdraw,  will  inveat  the  mortgagee  with  a  constractiTe  poBBeaaion,  and 
enable  him  to  bring  an  action  of  l^eapsss,  for  their  snbaeqnent  continuance 
in  possession ;  The  Northampton  Paper  Mills  T.Ames;  Jones  t.  Thomas 
8  Bhtokford,  428;  Stone  t.  Patterson,  12  Pick.  476;  Hill  t.  Jordan,  30 
Maine,  367,  (anpra.) :  although  the  weight  of  authority  would  aeem  to  be, 
that  bia  recovery  must  be  limited,  even  after  entry,  to  the  period  which  has 
•lapeed  ainoe  he  entered,  and  will  not  extend  back  to  the  time  when  hia 
title  first  accrued ;  Parsons  t.  Welles,  17  Mass.  419 ;  Wilder  t.  Houghton, 
1  Pick.  87;  Field  t.  Siran,  10  Metcalf,  112 ;  The  Masa.  I^fe  Ins.  Co.  t. 
Wilson,  lb.  126 ;  Turner  t.  The  Salem  Coal  Co.,  5  Eicheqner,  931 ;  San- 
derson V.  Price,  1  ffew  Jersey,  637.  It  is  somewhat  doubtful  whether  this 
reatriotiou  results  from  the  peculiar  character  of  his  estate,  or  from  a  general 
rule  of  law,  for  while  it  has  been  aud  that  the  entry  of  au  ordinary  grantee 
irhe  baa  never  been  in  possession,  will  re1at«  back  to  the  origin  of  his  title 
under  the  grant,  and  enable  him  to  reoorm  in  trespass  for  any  loxs  which 
be  may  have  snatained  by  being  keptout  of  poasesEion  during  the  interval; 
Letand  v.  Tonsey,  6  Hill,  828, 881 ;  the  point  was  decided  the  other  way 
in  Litchfield  v.  B«ady,  b  Excbe<|uer,  988 ;  and  the  right  of  a  grantee  to 
muntain  trespsM,  held  to  date  from  the  time  of  actual  entry,  and  not  from 
the  execution  of  the  eonveyanee,  whether  the  grant  be  conditional  or  ab- 
solute, at  common  law,  or  under  the  statute  of  ujes.  The  effect  of  this 
wurse  of  decisiou  is  modified  in  England,  by  the  practice  of  the  coilrta, 
which  enablea  the  mortgagee  to  antedate  the  fictttioua  demise,  on  which 
he  brings  ejectment,  and  thus  compel  the  mortgagor  to  admit  an  entry  oo-^ 
temporaneous  with  the  mortgage  bat  may  perhaps  operate  injuriously  in  those 
parts  of  this  country,  where  the  fiction  <tf  lease  entry,  and  ouster,  has  been 
diaoarded,  unless  it  be  held  that  the  issuing  of  the  writ  is  equivalent  to  an 
autry;  9  Exchequer,  947,  note;  Man  v.  Drexel,  2  Barr,  202.  Whatever 
the  technical  rule  of  law  may  be,  it  Ja  certainly  unjnat,  to  refuse  the  mort- 
gagee oompensation  for  the  period  during  which  he  may  have  been  kept 
out  of  possession,  unless  he  has  token  the  preoaution  to  make  a  formal 
entry  instead  of  limiting  himself  to  a  demand,  and  it  has  accordingly  been 
decided,  in  some  of  the  Amerioan  oases,  that  he  is  entitled  to  all  the  prt^ts 
of  the  premises,  from  the  moment  of  notice  to  the  tenants,  of  bis  intentiim 
to  claim  them  under  the  mortgage,  and  may  enforce  this  right^  by  an  action 
for  the  rent,  when  the  lease  is  paramount  to  the  mortgage,  or  by  suing  in 
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ejectment  and  trespass  for  mesDe  profits,  when  it  is  not;  Hill  t.  Jordan, 
30  Maine,  567;  Uabcock  t.  Kennedy,  1  Vermont;  Ljman  v.  Mower,  6 
Id.  Sib;  while  there  are  other  deoiaions  which  go  further,  and  hold  that 
although  octoal  payments  to  the  mortgagor  before  notice  will  be  good,  the 
mortgagee  is  entitled  to  all  arroBrs  due  and  unpaid  at  the  time  of  notice,  u 
well  as  to  all  which  fiill  due  afterwards;  Henf^w  t.  Wills,  9  Humphreys, 
&68j  Clark  v.  Abbott,  1  Maryland  Ch.  474;  Hutchinaon  t.  Bearing,  20 
Alabama,  798. 

The  courts  of  New  York  regarded  the  position  of  a  mortgagor,  after 
the  execution  of  the  mortgage,  as  analogous  to  that  of  a  tenant  at  will, 
and  held  that  he  was  consequently  entitled  to  six  months  notice,  before 
ejectment  brought  by  the  mortgagee;  Jackson  t.  Longhead,  2  Johnson, 75; 
Dickenson  t.  Jackson,  6  Cowen,  149.  But  it  was  also  decided  that,  as  an 
assignment  by  a  tenant  at  will  determines  the  will,  and  entitles  the  rerer< 
sionor  to  an  immediate  recovery,  the  same  rule  would  apply  in  the  case  of 
a  sale  and  conveyance  by  a  mortgagor,  and  that  an  ejectment  might  ba 
brought  against  the  purchaser  without  previons  notice;  Jackson  t.  FoUer, 
4  Johnson,215;  Jackson  t.  Hopkins,  18  Id.  488  ;  Jackson  v.  Staokhonse, 
1  Cowen,  12fi. 

The  possession  of  a  mortgagor,  after  the  exeonlion  of  the  mortgage,  has, 
also,  been  treated  as  a  tenancy  at  will,  in  many  of  the  oases,  where 
he  has  been  held  liable  to  an  ejectment  without  previons  notice;  Morey  t- 
McOuire,  4  Vermont,  327  ;  Lull  t.  Matthews,  19  id.  322.  This,  however, 
involves  no  inconsistency,  for  although  what  would  once  have  been  a  tenancy 
at  will,  is  now  construed  by  the  courts  into  a  tenancy  from  year  to  year, 
which  cannot  be  determined  without  notice,  yet  there  is  no  reason  why  a 
trne  tenancy  at  will  determinable  at  pleasore,  should  not  exist  when  such  is 
the  express  or  implied  intention  of  the  parties.  Hargrave's  Coke  Ut,  55  a, 
note  3 ;  Doe  v.  Davies,  7  Exchequer,  89;  Walker  v.  Giles,  6  C.  B.  662; 
Stidman  v.  M'Intosh,  4  Iredell,  291.  A  better  criterion  of  the  nature  of 
the  mortgagor's  interest,  may  be  found  in  the  right  to  the  emblements, 
which  is  one  of  the  best  defined  incidents  of  a  tenancy  at  will.  It  was 
held  in  Jones  v.  Thomas,  8  Blackford,  178,  that  the  mortgagor  cannot  take 
the  emblements,  even  when  he  is  expelled  without  warning  by  the  mort- 
gagee. And  a  dictum  to  the  same  effect  may  be  found  in  Mayo  v.  Fletcher. 
He  cannot,  therefore,  be  regarded  as  a  tenant  at  will,  consistently  with 
these  decisions.  It  was,  however,  decided  in  Cassidy  v.  Rhodes,  12  Ohio, 
88,  that  the  tenants  of  the  mortgagor  are  entitled  to  the  emblements,  when 
ejected  unexpectedly  by  the  mortgagee,  whatever  may  be  the  rule  as  to  the 
mortgagor  himself.  However  this  may  be,  there  is  little  room  to  doubt,  that 
the  decisions  which  put  the  posseseion  of  a  mortgagor  on  the  footing  of  a  teur 
ancy  at  will,  are  erroneous,  for  although  the  mortgagor  holds  the  premises  by 
the  sufferance  of  the  mortgagee,  yet  he  does  not  hold  of  him;  and  as  the 
peculiar  relation  of  tenure  ia  not  created,  the  mortgagor  cannot  properly  be 
described  as  a  tenant  at  will;  Mayo  v.  Fletcher;  Tucker  v.  Keeler,  4  Ver- 
mont, 161;  Morey  v.  McQuin,  id.  327:  Pettingill  v.  Evans,  6  New 
Hampshire,  327  ;  Lamed  v.  Clarke,  S  Gushing,  28.  The  law  was  so  held 
in  Winslow  v.  The  Merchants  Ins.  Co.,  4  Metoalf,  306,  and  again  in  Butler 
V.  Paige,  7  id.  40,  where  it  was  decided,  that  a  morlgagor  in  posaearion, 
does  not  stand  in  the  relation  of  a  tenant  to  the  mortgagee,  and  ia  not  en- 
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titled  to  remoTO  fixtures  erected  on  the  mortgaged  premises,  snbseqnenti; 
to  tbe  execntion  of  the  mortgage,  and  for  the  boncGt  of  his  trade. 

It  is,  however,  well  settled  onder  the  deaiBion  in  Majo  t.  Fletcher, 
and  that  in  Wilkioaon  v.  Hall,  ^Bupra,^  that  a  proviaiou  in  the  mortgage  or 
in  any  cotemporaneons  agreement,  authorizing  the  mortgagor  to  remain  in 
possesBion  nntil  the  time  fixed  for  the  performance  of  the  condition,  or  for 
any  other  determinate  period,  will  operate  as  a  demise,  and  create  a  tme 
tenaDcy  between  the  parties;  Wheeler  t.  Montefiore,  2  Q.  B.  133;  Doe  v. 
Goldwin,  ih.  143 ;  Smith  t.  Tsjlor,  9  Alabama,  633.  Bat  in  order  to 
give  the  character  of  a  lease,  to  a  proviso  or  stipulation,  that  the  mortgagor 
aball  remain  in  poasession,  it  must  he  affirmative,  not  merely  negative  in  its 
provisions,  and  the  time  during  which  it  is  to  operate,  must  be  certain 
in  itself,  or  susceptible  of  being  reduced  to  certainty,  for  otherwise  whatever 
may  be  its  effect  in  equity,  it  will  be  nothing  more  than  a  covenant  at  law, 
and  cannot  be  set  tip  as  a  bar  to  an  action  of  ejectment  brought  by  the  mort- 
gagee on  strict  common  law  princjplea ;  Doe  v.  Day,  2  Q.  B.  147 ;  The 
Georges  Creek  Co.  v.  Detmold,  1  Maryland,  225.  In  this  country,  however, 
snch  stipulations  are  held  to  operate  as  an  estoppel,  even  when  inefiectu^ 
aa  a  lease,  and  preclude  the  mortgagee  from  turning  the  mortgagor  out  of 
possession,  in  violation  of  an  understanding  expressed  in  the  mortgage, 
and  on  the  faith  of  which  it  was  executed;  Brown  v.  Leach,  85  Maine,  39; 
Norton  v.  Webb,  lb.  218. 

The  right  to  recover  the  mortgaged  premises  in  ejectment  will  pasa  toan 
asaiguee  from  the  mortgagee;  Jackson  v.  Mi nkler,  10  Johnson,  460;  Jack- 
son V.  Bowen,  7  Cowen,  21 ;  Chapman  v.  Armistead,  4  Munford,  82;  and 
may,  of  course,  be  exercised  against  parties  claiming  nnder  the  mortgagor 
whether  by  absolute  conveyance,  Jackson  v.  Fuller,  4  Johnson,  215; 
Jackson  v.  Hopkins,  18  Id.  4S8  ;  Jackson  v.  Stackhoase,  1  Cowen,  126 ; 
Erskine  v.  Townscnd,  2  Mass.  493  ;  or  merely  as  tenants  for  life  or  years. 
Qonid  T.  Newman,  6  Mass.  239 ;  The  Northampton  Paper  Milla  v.  Amea, 
8  Metcalf,  1 ;  Henshaw  v.  Welles,  9  Humphreys,  568. 

An  ejectment  may  also  be  brought  by  the  heir  of  the  mortgagee,  who  will, 
however,  hold  the  land  when  recovered  in  tmat,  first  for  the  executors  of 
the  ancestor,  and  subject  to  their  interest  in  the  debt,  for  the  benefit  of 
the  mortgagor.  Tan  Duyne  t.  Thayre,  14  Wend.  236.  And  in  Fennsyl- 
Tunia,  where  an  equitable  title  is  sufficient  to  support  an  ejectment,  the 
executors  of  the  mortgagee,  are  allowed  to  recover  the  land  by  an  action  in 
their  own  names  instead  of  proceeding  in  that  of  the  heir.  Simpson  v. 
Ammons.  1  Binney,  177;  Smith  v.  Shuler,  12  S.  &  R.  243.  A  similar 
practice  prevails  in  Massachusetts,  although  less  consistent  with  the  usual 
ooorse  of  procedure  in  that  state.    Howe  v.  Lewis,  14  Pick.  329. 
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[*300]  *WIGGLESWORTH   v.    DALLISON. 


TBINITT— 19  GEO.  3. 

[uFOKno  DODO.  201. ](a) 

IS  tafiKiit,  whettaAT  bj  p*roI  at  derd,  iluTL  hivfl  th»  wkt^oIde  crop,  kftcr  1h«  oxpin- 
Erf  Ui  uim,  k  lood,  IT  dM  npuaent  to  (b*  Itue  bj  whMi  be  btUi. 


This  was  an  action  of  trespass  for  mowing,  carrying  airay,  and  coDvert- 
ing  to  the  defendant's  own  nae,  the  corn  of  the  plaintiff,  growing  in  a  fieM 
called  Hibaldstow  Leys,  in  the  parish  of  Hihaldstow,  in  the  conatj  of  IJn- 
cola.  The  defendant  Dallisoa  pleaded  liberum  lenemeiUam,  aod  the  other 
defendant  justified  as  his  servant.  The  plaintifT  replied,  that  true  it  wu 
that  the  locus  in  qaovt&a  the  close,  soil,  and  freehold  of  Dallison  ;  but,  after 
stating  that  one  Isabella  Ballison,  deceased,  being  tenant  for  life,  and  DalU- 
son,  the  reversioner  in  fee,  mode  a  lease  on  the  2nd  of  March,  1753,  hj 
which  the  said  Isabella  demised,  and  the  said  Dallison  confirmed,  the  said 
close  to  the  plaintiff,  bis  executors,  administrators  and  assigns,  for  twentj- 
one  years,  to  be  computed  from  the  1st  of  May,  ITbb,  and  that  the  plaio- 
tiff,  by  virtne  thereof,-  entered  and  continued  in  possession,  till  the  end  ot 
the  said  term  of  the  twenty-one  years, — he  pleaded  a  cnstora,  in  the  folloB- 
ing  words,  viz.  :  "  Thut,  within  the  parish  of  Hibaldstow,  there  now  is,  and, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath 
been  a  certain  ancient  and  laudable  cnatom,  there  need  and  approved  of, 
that  is  to  say,  that  every  tenant  and  fanner  of  any  lands  within  the  same 
parish,  for  any  term  of  years  which  bath  expired  on  the  first  da;  of  May, 
in  any  year,  hath  been  used  and  accustomed,  and  of  right  ought,  to  have, 
take,  and  enjoy,  to  his  own  nae,  and  to  reap,  cnt,  and  carry  away,  when 
ripe  and  fit  to  be  reaped  and  taken  away,  his  way-going  crop,  that  is  to  say, 
all  the  corn  growing  upon  the  said  lands  which  hath  before  the  expiratiMi 
of  such  term  been  sown  by  such  tenant  upon  any  port  of  snch  lands,  Dot 
exceeding  a  reasonable  quantity  thereof  in  proportion  to  the  residue  of  such 
lands,  according  to  the  coorse  and  usage  of  husbandry  in  tbe  same  parisb,  , 
and  which  bath  been  left  standing  and  growing  upon  such  lands  at  the 
expiration  of  such  term  of  years."  He  then  stated  that,  in  the  year  1775, 
he  sowed  with  com  part  of  tbe  said  close,  being  a  reasonable  part  in  propor- 
tion to  the  residue  thereof,  according  to  tbe  conrse  and  usage  of  hnsbandry 
in  the  said  parish,  and  that  the  corn  produced  and  raised  by  each  sowing 
of  the  com  so  sown  as  aforesud,  being  the  oom  in  the  declaration  men- 
tioned, at  the  end  of  the  term,  and  at  the  time  of  the  trespass  committed, 
was  standing  and  growing  in  tbe  said  close,  the  said  time  not  exceeding  a 
reasonable  time  for  tbe  same  to  stand,  in  order  to  ripen  and  became  fit  to 
be  reaped,  and  that  he  was  during  all  that  time  lawfully  possessed  of  the 

(a)  [Aod  where  entitled  by  ci 

in  repair,  the  p 
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laid  oorn,  u  his  absolute  property,  by  Yirtoe  of  the  onstoin.  The  defend- 
ant, in  his  rejoinder,  denied  the  existence  of  Koy  such  anatom,  and  con- 
clnded  to  the  oonntry.  The  canse  vaa  tried  before  Eyre,  Baron,  at  the  last 
asuzes  for  Liooolnshire,  vhen  the  jury  found  the  onstom  in  the  vOTds  of 
the  replioation. 

Baldwin  moved,  in  arrest  of  jadgment,  that  snob  a  onstom  was  Tepngnant 
to  the  terms  of  ^e  deed,  and  therefore,  though  it  might  be  good  in  respect 
to  parole  leaaes,  oould  not  have  a  legal  existence  in  the  case  of  leases  by 
deed.  He  relied  on  Tromper  v.  Oanrardine,  before  Yatee,  Justice(Ii)  the 
cdronmstanoes  of  which  case  were  these : 

"  The  plaintiff  had  been  lessee  nnder  the  oorporation  of  Hereford  for  a 
term  of  twenty-one  years,  which  expired  on  the  4th  of  December,  1767.  In 
the  lease  there  was  no  covenant  that  the  tenant  should  have  bia  off-going 
crop.  In  the  seed-time,  before  the  expiration  of  the  term,  be  sowed  the 
allow  with  wheat.  The  sncceeding' tenant  obstructed  him  in  cutting  the 
wheat  when  it  became  ripe,  and  cut  and  housed  it  himself,  for  his  own  use. 
Upon  tluB  the  plaintiff  brought  an  action  on  the  case,  and  declared  on  a 
enatom  in  ^Herefordshire  for  tenants  who  quit  their  &rms  at  Christ-  p*qni-f 
mas  or  Candlemas  to  reap  the  com  sown  the  preceding  autumn.  *■  i 
Yates,  Jnsdce,  held  that  the  custom  could  not  legally  extend  to  lessee  by 
deed,  though  it  might  prevail,  by  implication,  in  the  case  of  parol  agree- 
menls.  That,  in  the  case  of  a  lease  by  deed,  both  parties  are  bound  by  the 
exprass  agreements  contained  in  tt,  as  that  the  term  shall  expire  at  such  a 
day,  Sk.  ;  and,  therefore,  all  implioation  is  taken  away.  That,  if  such  a 
eostom  could  be  set  up,  the  Statute  of  Frauds  would  be  thereby  superseded 
in  Herefordshire,  (c)  Aocwdingiy  the  plaintiff  did  not  recover  on  the 
onstom,  altiiough  on  auothw  eount  in  tiover,  in  the  same  declaration,  he 
had  a  verdict." 

A  role  to  show  cause  was  granted. 

The  ease  was  argued  on  Tuesday,  the  8th  of  Jane,  by  Hill,  Seijeant, 
Gbambre  and  Sayrell,  for  the  plaintiff,  and  Oust,  Baldwin,  ^Igny,  and 
Qough  tar  the  defendants;  when  three  objections  were  made  on  the  part  (^ 
the  defendants,  vis. :  1.  That  the  cnstom  was  unreasonable.  2.  That  it 
was  uncertain.  3.  That,  as  bad  been  contended  on  moving  ftit  the  rule,  it 
was  repugnant  to  the  deed  nnder  which  the  plaintiff  had  held. 

For  the  plaintiff  it  was  argned,  1.  That  it  was  not  an  nnreasonabla 
onstom,  beoaoae,'  without  an  express  agreement,  or  snob  a  custom  as  this 
there  could  be  no  orop  the  last  year  of  a  term,  for  the  tenant  would  not 
sow  if  be  oonld  not  reap,  and  the  landlord  would  not  hare  a  right  to  enter 
till  the  expiration  of  the  term.  That  it  was  for  the  advantage  of  the  pabUo 
aa  much  as  customs  for  turning  a  plough  or  drying  nets,  on  another  person's 
land,  which  has  been  held  to  be  good.((^  That  it  imn  a  great  analogy  to 
the  right  of  emblements,  and  was  fonuded  on  the  same  principle,  namely, 
the  encouragement  of  ^ricultnre.  It  was  not  prejudicial  to  any  one ;  not 
to  the  landlord,  becanse  withcnt  it  hts  land  most  be  unemployed  and  nnpro- 

fb\  At  ths  tamuer  Msiiei  for  Hertfordshin,  1760. 

(e)  Qo.  This  argumant  aeami  more  applieable  to  parots  leases,  beoause,  If  a  parole 
lease  for  three  years  conld  be  eiteaded  la  some  degree  (br  hilf  a  ;e>r  longer  by 
such  a  oastom,  It  might  be  said  this  wonld  be  repugnant  to  the  Statnte  of  Frauds. 

(<f)  Tide  OaHs  82,  b. 
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dootive  for  a  whole  geason  ;  nor  to  tbe  sncoeeding  teSftat,  beoanae  he  v ould 
have  hia  turn  at  the  end  of  his  term.  %  That  it  waa  aufficientlj  certain, 
by  the  reference  to  the  reeidne  of  the  lands  not  sown,  and  to  the  coone 
and  nsage  of  husbandry  in  the  parish.  This  is  as  mnch  oertainty  as  tbe 
natnre  of  tbe  aubjcct  will  admit  of;  for,  if  it  had  been  that  so  manj  acres 
^n-,,.  might  be  sown  and  reaped,  that  wonld  have  been  'incompatible  with 
<■  '-^  those  variationa  in  the  proportion  of  ploughed  land,  which  arise,  at 
different  times,  from  circumstancee  in  the  course  of  cnltivatdon  and  hus- 
bandry. Reasonable  is  an  epithet  which  saffidently  qualifies  the  extent  of 
customs,  and  u  generally  used  in  pleading  them ;  as  with  regard  to  cnstoro- 
ary  fines  paid  to  the  lord  of  a  manor,  estovers  prescribed  for  by  a  party  to 
be  taken  for  the  use  of  his  house,  &c.  In  the  case  of  Bennington  t.  Tay- 
lor, reported  in  Lutwyche,(«)  where  the  defendant,  in  an  action  of  trespass, 
had  pleaded  a  right  to  distrain  for  twelre  pence  for  stallage,  due  by  pre- 
scription, for  the  land  near  every  stall  in  a  fair,  and,  on  motion  in  arrest 
of  judgment,  it  was  objected,  that  the  prescription  was  uncertain,  and  there- 
fore void,  the  quantity  of  land  not  being  aeoertained,  the  court  held  it  to  be 
certain  enough,  because  the  quantity  waa  to  be  ascertained  by  the  common 
usage  of  the  fair.  In  all  such  cases,  whether  the  quantity  or  amoant  is  in 
trnth  reasonable  or  not,  is  for  the  jury  to  decide.  3.  That  ibt  eironm- 
stanoe  of  tbe  plaintiff's  lease  in  this  case  having  been  by  deed,  made  no  dif- 
fierence.  There  waa  no  agreement  contained  in  the  deed,  that  the  defendant 
would  depart  from  the  custom,  although  the  parties  must  have  known  of  it 
when  the  lease  was  executed.  He  did  not  claim  under  any  parol  oontraot 
express  or  implied;  and,  therefore,  the  argument  of  repugnance  did  not 
apply ;  and  the  Nisi  Prius  case  which  had  been  cited,  went  npon  mistaken 
reasoning.  Hill,  Serjeant,  admitted,  that  he  knew  of  no  instance  in  tbe 
Seports,  of  a  similar  custom  to  this,  in  the  case  of  freehold  property  ;  bat 
he  said  that  there  were  several  with  regard  to  copyholds  that  went  mnoh 
farther;  and  he  cited  Enstcourt  v.  Weeka,(/)  where  a  custom,  that  the 
executors  and  administrators  of  every  customary  tenant  for  life,  if  he  should 
die  between  Christmas  and  Lady-day,  should  hold  over  till  tbe  Michaelmas 
following,  is  stated  on  the  pleadings ;(;)  and  no  objection  taken  to  it  on  the 
argnment  of  the  case. 

Forthe  defendant  were  cited,  Grantham  T.Hawley;(A)  White  t.  Sayer,(t) 
in  whioh  last  case  a  custom  for  a  lord  of  a  manor  "  to  have  common  of  pas- 
tare  in  all  the  lands  of  hit  tenants  for  life  or  yesis,"  which  had  been  pleaded 
in  justification  of  a  trespass  in  tbe  land  of  a  tenant  for  years,  was  held  to 
be  void  and  against  law,  for  that  such  a  privilege  is  oontrary  to  the  lease, 
P'SOSI  ^'"S  P*"^  ^^  ^^^  thing  demised,  *and  different  Irom  a  prescription 
'■  -J  to  have  &  heriot  from  every  lessee  for  life,  beoanse  that  is  only  col- 
lateral.p')    A  case  relied  on  by  Houghton,  Justice,  in  White  v.  Sayer,^i) 

it)  C.  B.  B.  or  T.  12  W.  8 ;  2  Lntw.  1617, 1619. 
/)  T.  10  W.  8  J  1  Lutw.  799,  801. 
gf  It  ia  foimd  by  the  epwial  Terdiot,  tbe  action  beiog  ^cetmant 
h)  T.  18  J&c   1  Hob.  182.     That  case,  if  at  all  sppliubls,  aeems  to  mc  to  make 
for  uia  plaintiff.     It  ts  curiaas  ia  ddo  reapeot,  vii.,  that  tha  qnMtion  was  brought 
on  ia  an  aotion  of  debt  an  a  aomnott  band  oonditioDed  for  the  paymeot  of  201.  to 
tha  plaintiff  it  a  certain  orop  of  mtd  did  of  right  belong  to  him ;  or,  in  other  worda. 
If  the  qnestian  of  law  was  in  hia  faTinir.  (t)  B.  B.  M.  19  Jao.  1  Palm.  211. 

(j)  Cites  21  H.  7, 14.  (k)  B.  B.  U.  19  Jac.  1  Fala.  311. 
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in  wbioli  he  said  tha  court  had  decided  that  a  custom  for  UsBeea  for  years  to 
have  half  a  jrear  after  the  end  of  their  term,  to  remove  their  ntenailg,  was 
Toid,  as  being  against  law ;  Stsrpnp  t.  I>odderidge,(f)  where  the  court 
refused  to  grant  a  prohibition,  on  the  sn^iestion  of  a  modvt  «  to  pay,  upon 
request,  at  the  rate  of  two  shillings  for  every  ponnd  of  the  improved  yearly 
rent  or  valne  of  the  land,"  because  the  yearly  rent  or  Tslne  wm«  Tarinble 
and  uncertain  ;  Nailor,  qni  tarn,  v.  8cott,(m)  where  a  cnstom  having  been 
fbnnd  by  a  jury,  "  that  eyery  boosekeeper  in  the  parish  of  Wakefield  having 
a  child  bom  there,  ahonld,  at  the  time  when  the  mother  was  churched,  or 
at  the  nanal  time  aft«r  her  delivery  when  she  shonld  be  oburehed,  pay  ten- 
pence  to  the  vicar,"  the  oonrt,  on  a  motion  in  arrest  of  judgment,  deter- 
mined that  the  cnstom  was  void,  being,  1.  nuoertain,  because  the  usual  time 
for  women  to  be  ohnrohed  was  not  aIlegQd;(n)  2.  UQTeasonable,  becanse  it 
obliged  the  husband  to  pay  if  the  woman  was  not  chnrohed  at  all,  or  if  she 
removed  from  the  parish,  or  died  before  the  time  of  churching  :  Carleton  v. 
Bnghtwell,ro)  where  the  defendant,  on  a  bill  for  tithea,  set  up  a  modus  that 
*'  the  iababitania  of  such  a  tenement,  with  the  lands  usually  enjoyed  there- 
with, should  pay  such  a  snm  for  tithe  oorn  :"  and  it  was  held  by  tile  Master 
of  the  Bolh  to  be  void  for  nnoertainty ;  Harrison  v,  Sharp,(p)  where  a 
modus  that,  "  when  any  of  the  inclosed  pastures  in  a  certain  vill  were 
ploughed  and  sown  with  com  or  grain  of  any  kind,  or  laid  for  meadow,  and 
mown  and  made  into  hay,  tithes  in  kind  were  pud  to  the  rector,  but  when 
eaten  and  depastured,  then  the  occupier  paid  to  the  vicar  one  shilling  in 
the  ponnd  of  the  yearly  rent  or  value  thereof,  and  no  more,  upon  some  day 
after  Michaelmas  j^arly,"  was  held  void,  on  the  authority  of  Storpup  t. 
Bodderidge ;  Wilkes  v.  Broadbent,(j)  where  the  Court  of  Common  Pleas, 
and  afterwards,  on  error  brought,  the  Court  of  King's  Bench,  held  s  custom 
fbnnd  by  verdict,  "  hi  the  lord  of  a  manor,  or  the  tenants  of  his  collieries 
who  had  sunk  pits,  to  throw  the  earth  and  coals  on  the  land  near  such  pits, 
snch  land  being  customary  tenement  and  part  of  the  manor,  there  to^ioa- 
tanne,  and  to  lay  and  continue  *wood  there  for  the  necessary  use  of  pnoni-, 
the  pits,  and  to  take  coals  so  lud,  away  in  carts,  and  to  bum  and  <■  -I 
make  into  cinders  ooala  laid  there,  at  their  pleasare,"  to  be  void,  l>eoanse, 
ammg  other  reasons,  tfao  vrord  near  wag  too  vague  and  uncertain ;  Oland  t. 
Bnrdwick,(rJ  where  a/ftne  copyholder  durante  vidvitale,  having  sowed  the 
land,  and  then  married,  it  was  determined  that  the  lord  should  have  the 
com,  upon  the  principle,  that,  when  the  interest  in  land  is  determined  by 
the  act  <tf  the  party,  he  shall  not  have  the  crop  :  an  anonymous  case  in 
Moore, (s)  where  it  was  held,  that  a  custom,  <'  that  lessee  for  years  should 
hold  for  half  ayear  over  his  term,"  was  bad;  Eoe,  lessee  of  Bree,  v.  lieeB,(/) 
where,  in  an  ejectment  to  recover  a  farm  of  about  sixty  acres,  of  which  fifty- 
one  were  included,  and  nine  lay  in  certain  open  fields,  a  special  case  was, 
reserved,  which  stated  a  custom,  "  that  when  a  tenant  took  a  farm,  in  which 
there  was  any  open  field,  more  or  less,  for  an  uncerbun  term,  it  was  oonsi- 

m  S.  A  Adh,  2  Ld.  Rspn.  llCS  ;  2  Salk.  667;  1  Mod.  60. 
(n)  B  2  0.  2  ;  2  Ld.  Rajm.  t5S8. 

(n)  Id  that  oas*  the  ouBtom,  si  BuggSBisd,  did  not  reftr  to  the  usage  of  Qit  parish, 
(e)  Cano.  T.  1728,  2  P.  ff.  462.  (p)  T.  1724,  Baob.  1T4. 

(;)  B.  B.  E.  18  0.  2,  2  Str.  1224.         (r)  B.B.  H.  87E1.  Cro.  EUi.  J60;  6Co.  116. 
M  U.  8  Ed.  e.    Moore,  6  pi.  27. 
(()  a  B.  M.  18  O.  8.    Sinos  reported  In  2  Slack.  1171. 
Vol.  L— 43 
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dered  u  holding  fVom  three  years  to  three  years;"  and  though  the  conrt 
decided  against  the  cnstom  on  other  gronnds,  yet,  by  their  reasoning,  it 
dearly  appeared  that  they  thought  it  void  for  nnoertainty,  becanse  the  quan- 
tity of  open  gronnd  was  not  ascertained,  and  one  rood  might  determine  the 
tenure  of  100  acres  of  land  inclosed.  Besides  the  above  authoritiea,(ii)  the 
case  before  Yates,  Justice,  vas  maoh  relied  on.  It  was  admitted,  that,  in 
caaes  where  the  usual  crop  of  the  eountry  is  each,  that  it  cannot  come  to 
matarity  in  one  year,  a  right  to  hold  over  after  the  end  of  the  term,  in  a 
parol  demise,  may  be  raised  by  implication ;  as  vhcre  saffron  is  caltivated, 
in  Cambridgeshire,  liquorice,  near  Pontefract,  or  tobacco,  which  fgnnerly 
nsed  to  be  planted  in  Lincolnshire;  but  it  was  contended,  that,  in  sneh 
oases,  a  lease  by  deed  would  preclude  anch  implication,  as  the  parties  mnat 
be  snpposed  to  have  described  all  the  circumstances  relative  to  the  intended 
tennre  in  the  written  instrument.  Such  a  cnstom  as  that  set  up,  in  the 
present  case,  could  not,  it  was  said,  be  of  sufficient  antiquity  with  respect  to 
leases  by  dasd,  as  in  the  time  of  Richard  I.,  and  long  afterwards,  tenants 
had  DO  permanent  interest  in  their  lands ;  or,  if  there  could  be  sneh  a 
custom,  the  plaintiff's  lease  could  not  he  within  it,  because  the  custom  mnst 
„„^.  have  applied  to  tho  first  of  May,  old  style,  and  ''this  lease  was  made 
^  -I  and  commenced  after  the  alteration  was  introduced  by  24  Goo.  2, 
0.  28.(,) 

The  court  took  time  to  consider ;  and  this  day,  Lord  Matttfidd  delivered 
their  opinion  as  follows : 

Lord  Matujidd. — We  have  thought  of  this  case,  and  we  are  all  of  opinion, 
that  the  custom  is  good.  It  is  just,  for  he  who  sows  ought  to  reap,  and  it 
is  for  the  benefit  and  encouragement  of  agriculture.  It  is,  indeed,  against 
the  general  rule  of  law  conoerning  emblements,  which  are  not  allowed  to 
tenents  who  kuew  when  their  term  is  to  cease,  because  it  is  held  to  be  their 
&nlt  or  folly  to  have  sown,  when  they  knew  their  interest  would  expire 
before  they  conid  reap.  But  the  custom  of  a  particular  place  may  rectify 
what  otherwise  would  be  imprudenoe  or  folly.  The  lease  being  by  deed 
does  not  vary  the  case.  The  custom  does  not  alter  or  contradict  the  agree- 
ment in  the  lease;  it  only  snperaddd  a  right  which  is  consequcndal  to  the 
taking,  as  a  heriot  may  be  due  by  custom,  although  not  mentioned  in  the 
grant  or  lease,  (w) 

Hie  rule  di$charged.(x) 

(«}  4  Co.  ei  b.  1  Boll.  Alir.  66S,  pi.  9,  et  Co.  Utt.  66,  were  slao  oited  for  lh» 
genera!  prinoiplei  oonoemiDg  ouetomi  and  emblemeutB. 

(p)  The  new  Btjie  aommenced  the  1st  of  January,  1T6S.  Bat  if  this  arpimeiit 
were  ii,dmi[t«d  in  its  fait  extent,  no  oDBtam  conld  eiUt  where  >  certain  day  of  the 
month  made  part  of  it,  as  Trom  the  errara  in  the  former  method  of  oomputation  the 
nominal  day  was  continuaUy  deviating,  bj  def^rees  from  the  natural  day. 

(»)  Vide  Doe  f.  Bnowden,  C.  B.  M.  19  Qeo.  3,  2  BUok.  1225,  where  it  is  said  by 
the  court,  that  if  there  is  a  taking  from  Old  Lady  day,  (5th  April)  Ibe  custom  of 
most  eoantrles  would  entitle  the  leesee  to  enter  upon  the  arable  at  Candlemas  (Sod 
of  Pabruary,)  to  prepare  for  the  Lent  oorn,  withont  any  special  words  for  that  pur- 
pose, i.  t.  In  a  written  agreement  for  ssTen  years ;  for  Uie  oourt  were  speaking  of 
■mill  an  agreement. 

(z)  Judgment  was  acoordingly  entered  for  the  plaintiff,  aeon  which  a  writ  of  ermr 
was  brought,  in  the  Exchequer  Chamber,  and  the  defendant  assigned  for  errors, 
"that  the  cnstom  contained  and  set  forth,  Ha.,  is  a  custom  void  in  law,  and  is  con- 
trary to  and  inconsiBtent  with  the  said  indenture  of  lease  in  the  said  replioatioa 
mentioned."    The  case  was  argued  at  Serjeants'  Inn,  tNfore  the  Jndgei  of  C.  B., 
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Few  questions  are  of  more  frequent  practical  occnrrence  tlian  those  ifhich 
involve  the  admisBibilit;  of  parol  evidence  of  custom  aod  usage,  for  the  pnrpoee 
of  annesing  iDcideots  to,  or  ezplftining  the  meaning  of,  written  contractg.  In 
one  of  the  last  cases  on  the  subject,  the  following  laminons  acconot  of  this  head 
of  the  law  was  given  by  Parke,  B.,  delivering  the  judgment  of  the  court  of  £x- 
cheqner.    1  Mee,  &  WeUb,  474, 

"  It  has  been  long  settled,"  (said  hk  lordship,)  "  that  in  commercial  transac- 
tions, estriosic  evidence  of  custom  and  usage  is  admissible  to  annex  incidents 
to  written  contracts,  in  matters  with  respect  to  which  they  are  sileot.  The 
eame  nile  has  ako  been  applied  to  contracts  in  other  transactions  of  life,  in 
which  known  usages  have  been  established  and  prevailed  ;  and  this  has  been 
done  upon  the  principle  of  presamption  that  in  snch  transactions,  the  parties 
did  not  mean  to  espreas  in  writing  the  whole  of  the  contract  by  which  they  in- 
tended to  be  bound,  but  to  contract  with  reference  to  those  known  nsages. 
Whether  such  a  relaxation  of  the  common  law  was  wisely  applied  where  formal 
instruments  have  been  entered  into,  and  particularly  leases  under  seal,  may 
well  be  donbted  ;  bnt  the  contrary  has  been  established  by  anch  authority,  and 
the  'relBtions  between  landlord  and  tenant  have  so  long  been  regulated  „  ^ 
upon  the  supposition  that  all  customary  obligations  not  altered  by  the  '-  ^^' 
contract,  are  to  remain  in  force,  that  it  is  too  late  too  pursue  a  contrary  conrse ; 
and  it  wonid  be  productive  of  much  inconvenience  if  this  practice  were  now  to 
be  disturbed. 

"The  common  law,  indeed,  does  so  little  to  prescribe  the  relative  duties  of 
landlord  and  tenant,  since  it  leaves  the  latter  at  liberty  to  pursue  any  course  of 
man^ement  he  pleases,  provided  he  is  not  guilty  of  waste,  that  is  by  no  means 
surprising  that  the  court  sboold  have  been  favorably  incliued  to  the  iotrodnc- 
tion  of  those  regnUtions  in  the  mode  of  cultivation,  which  castom  and  nsage 
have  established  in  each  district  to  be  the  most  beneficial  to  all  parties. 

"  Accordingly,  in  Wigglesworth  v.  Daliison,  afterwards  affirmed  on  a  writ  of 
error,  the  tenant  was  allowed  an  away-going  crop,  though  there  was  a  formal 
lease  under  seal.  There  the  lease  was  entirely  silent  on  the  subject  of  such  a 
right ;  and  Lord  Mansfield  said  the  custom  did  not  alter  or  contradict  the 
lease,  but  only  added  something  to  it, 

"  The  qnestiOQ  subsequently  came  under  the  consideration  of  the  Court  of 
Sing's  Bench,  in  Senior  v.  Annitage,  reported  in  Mr.  Holt's  Nisi  Frius  Cases, 
p.  197.  In  that  case,  which  was  an  action  by  a  tenant  against  his  landlord  for 
a  compensation  for  seed  and  labor,  under  the  denomination  of  tenaut-right, 
Hr.  Justice  Bayley,  on  its  appearing  that  there  was  a  written  agreement  be- 
tween the  parties,  nonsuited  the  plaintiB'.  The  court  afterwards  set  aside  that 
nonsuit,  and  held,  as  appears  by  a  manuscript  note  of  that  learned  Judge,  that 
though  there  was  a  written  contract  between  landlord  and  tenant,  the  cnstom 
of  the  country  would  still  be  binding,  if  not  inconsistent  with  the  terms  of 
Bueh  written  contract ;  and  that,  not  only  all  common  law  obligations,  but  those 
imposed  by  cnstom,  were  in  full  force  where  the  contract  did  not  vary  them. 
Mr.  Holt  appears  to  have  stated  the  case  too  strongly,  when  he  said  that  the 
court  held  the  custom  to  bo  operative,  'unless  the  agreement  in  express  terms 
excluded  it;'  and  probably  he  had  not  been  quite  accurate  in  attributing  a 

ODd  the  Bamns  of  the  Eiohequer,  by  B^gny,  for  tlie  plaintiff  io  error,  and  Chsmbre 
for  the  defendant.  The  objection  to  the  reasonableness  of  the  custom  vtis  aban- 
doned. In  T.  21  Q.  (2Tth  June,  17B1,)  Lord  Loagbboroagh  delivered  the  unanimous 
opinion  of  the  Court  of  Exchequer  Chamber,  tliat  (he  custom  waa  good ;  and  llie 
judgment  was  affirmed. 
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rimflar  opinion  to  the  Lord  Chief  Baron  Thompson,  who  predded  on  the  second 
trial.  It  wonld  appear  that  the  conrt  held  that  the  custom  operated,  nolesa  it 
conld  be  collected  from  the  instrameDt,  eiiher  eseprvxtig  or  mpiiedly,  that  the 
parties  did  not  mean  to  be  governed  b;  it. 

"  On  the  second  trial,  the  Lord  Chief  Baron  Thompson  held  that  the  cnstom 
prevailed ;  slthongh  the  written  instrument  contained  an  express  stipnlation 
that  all  the  mannre  made  on  the  farm  shonld  be  spent  on  it,  or  left  at  the  end 
of  the  tenincy,  withont  an;  compensation  being  paid.  Sach  a  stipnlatioD  cer- 
tainly does  not  ezclnde  b;  implication  the  tenant's  right  to  receive  a  compen- 
sation for  the  seed  and  labor. 

"The  next  reported  case  on  this  snbject  is  Webb  t,  Plnmmer,  2  B.  &  A. 
750  i  in  which  there  was  a  lease  of  down  lands,  with  a  covenant  to  spend  all 
the  produce  on  the  premises,  and  to  fold  a  flock  of  sheep  upon  the  usual  part  of 
the  tarm ;  and  also,  in  the  last  year  of  the  term,  to  carry  ont  the  mannre  on 
parts  of  the  fallowed  farm  point«d  oat  bj  the  lessor,  the  lessor  paying  for  On 
fallowing  land  and  carrying  ont  the  dnng,  bnt  nothing  for  the  dnng  itself,  and 
paying  for  grass  on  the  gronnd,  and  threshing  the  com.  The  claim  was  for  a 
customary  aUowaoce  for  foldage  (a  mode  of  manuring  the  ground) ;  but  the 
court  held,  as  there  was  an  express  provision  for  some  payment  on  quitting,  for 
the  things  covenanted  to  be  done,  and  an  omission  of  foldage,  the  cnstomar; 
obligation  to  pay  for  the  latter  was  excluded.  No  doubt  could  exist  on  that; 
the  language  in  the  lease  was  equivalent  to  a  stipulation  that  the  lessor  Bbonld 
pay  for  the  things  mentioned,  and  BO  more. 

"  The  question  then  is,  whether  from  the  terms  of  the  lease  now  under  eon- 
Bideration,  it  can  be  collected  that  the  parties  meant  to  exclude  customary  al- 
lowance for  seed  and  labor." 

In  the  case  from  which  the  above  is  extracted,  vie.,  Hntton  v.  Warren,  1 
Mee.  ft  Welsh.  466,  a  custom  by  which  the  tenant,  cultivating  according  to 
the  course  of  good  husbandry,  was  entitled,  on  quitting,  to  receive  a  reasonable 
r»  vn^  ""'*'"""'*  '■*  respect  of  seed  and  Itjtor  bestowed  on  *the  arable  land  tn 
L  ^  J  the  last  year  of  Us  tenancy,  and  was  bound  to  leave  the  mannre  for 
the  landlord,  if  he  would  purcharse  it,  was  held  not  to  be  excluded  by  a  stipu- 
lation in  the  lease  that  he  would  consume  three-fourths  of  the  hay  and  straw 
on  the  farm,  and  spread  the  manure  arising  therefrom,  and  leave  such  of  it  as 
should  not  be  so  spread  on  the  land,  on  receiving  a  reasonable  price  for  it. 

From  the  above  luminous  jnd^ent  of  Baron  Parke,  it  maybe  collected,  that 
evidence  of  custom  or  usage  will  be  received  to  annex  incidents  to  written  con- 
tracts on  matters  with  respect  to  which  they  are  silent. 

1st.  In  contracts  between  landlord  and  tenant. 

2d.  In  commercial  contracts. 

3d.  In  contracts  in  other  transactions  of  life,  in  which  known  usages  have 
been  established  and  prevailed. 

But  that  such  evidence  is  only  receivable  when  the  incident  which  it  is 
sought  to  import  into  the  contract  is  consistont  with  the  terms  of  the  written 
iuBtmment.  If  inconsisteDt,  the  evidence  is  not  receivable,  and  this  inconsis- 
tency may  be  evinced. 

1st.  By  the  express  terms  of  the  written  instrument. 

2d.  By  implication  therefrom. 

With  respect  to  the  first  class  of  cases  in  which  Uie  evidence  has  been  re- 
ceived, viz.,  that  of  contracts  between  landlord  and  tenant,  that  is  so  thoroughly 
discussed  in  Hntton  v.  Warren,  part  of  the  judgment  in  which  is  above  set  out, 
and  in  Wi^^lesworth  v.  Dallison,  the  principal  case,  that  it  seems  unnecessary 
to  say  more  on  that  head  of  the  subject.    See  Holding  v.  Figott,  T  Bing.  465  ; 
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Roberta  V.  Barker,  1  C.  A  M.  803  ;  HoghesT.  Qordon,!  Bligh.  287;  Clinany. 
Cooke,  2  gch.  &  Lef.  22;  White  \.  Sajet,  Palm.  211 ;  Furleyv.  Wood,  1  Eep. 
198  ;  Doe  v.  BeoHon,  iB.&  Ad.  588. 

With  reapect  to  commercial  contracts,  it  has  been  long  eetAblisbed  that  evi- 
dence  ot  an  utage  of  trade  applicable  to  the  contract,  and  nhich  the  parties 
makiDg  it  knew,  or  ma;  be  reasonablj  preanmed  to  have  known,  is  admiasible 
for  the  pnrpose  of  importing  terms  into  the  contract  respecting  which  the  writ- 
ten contract  is  silent.  The  words  "uaagt  of  trade"  are  to  be  nnderetood  as 
referring  to  a  particular  usage  to  be  established  bj  evidence,  and  perfectly  dts- 
tinct  from  that  general  custom  of  merchaotB,  which  is  the  univetsd  established 
law  of  the  land,  which  is  to  be  collected  from  decisiona,  legal  principles,  and 
analogies,  not  from  evidence  inpau,  and  the  knowledge  of  which  resides  in  the 
breaatH  of  the  Judges.  (See  Yallejo  t.  Wheeler,  Lofft.  631 :  Eden  v.  I.  £. 
Company,  I  Wm.  Black.  299,  2  Bnrr.  1216  j  sed  yide  Hajlle  y.  Smith,  1  B.  t 
F.  563,  in  which  evidence  of  the  general  custom  of  merchants  was- received.) 
This  distinction,  indeed,  between  the  general  castom  of  merchants,  which  is 
part  of  the  law  of  the  realm,  and  the  particular  usages  of  certain  particular 
businesses,  was  not,  it  seems,  so  clearly  marked  in  former  times  as  it  is  now ; 
thus  we  find  Bnller,  Jnstice,  saying,  2  T.  R.  p.  73,  that  "  within  the  last  thirty 
years  [his  lordship  spoke  in  1787)  the  commercial  law  of  this  country  has  taken 
k  very  different  tnm  from  what  it  did  before.  Before  that  period  we  find  that, 
in  courts  of  law,  all  the  evidence  in  mercantile  cases  was  thrown  together ;  they 
were  left  generally  to  a  jury,  and  produced  no  established  principle.  From 
that  time  va  all  know  the  great  study  has  been  to  &nd  some  certain  general 
principles  which  shall  be  known  to  all  mankind :  not  only  to  mle  the  particular 
case  than  nnder  consideration,  bat  to  serve  as  a  guide  for  the  future." 

But  with  regard  to  particular  commercial  usages,  evidence  of  them  is  admin- 
Bible  either  to  ingraft  terms  into  the  controct,  as  in  those  cases  concerning  the 
time  for  which  the  underwriters'  liability  in  respect  of  the  goods  shall  continue 
after  the  arrival  of  the  ship,  Noble  v.  Kennaway,  Dongl.  610,  and  see  the  obser- 
Tationa  on  this  case  in  Ongier  v.  Jennings,  1  Camp.  503,  n. ;  Moon  v.  Guar- 
dians of  Witney  Union,  3  Bing.  N.  G.  817 ;  or  to  explain  its  terms,  aa  was 
doDeUdhe  v.  Waters,  3  Camp.  16,byshowingthat  the  Gulf  of  Finland,  though 
not  so  treated  by  geographers,  is  considered  by  mercantile  men  part  of  the 
Baltic,  and  in  Hutchinson  v.  Bowker,  5  Mee,  iS:  Welsh.  535,  where  it  was  proved 
that  pood  barley  and  ^n«  barley  slgoifled  in  mercantile  usage  diffieretit  things. 
See 'farther  Robertson  v.  Clarke,  1  Bing.  44S  ;  Bottomly  v.  Forbes,  5  Bing. 
N.  C.  123 ;  Moson  v.  Atkins,  3  Camp.  200 ;  Vallanca  v.  Dewar,  1  Camp.  403, 
et  notas ;  Cochran  v,  *Betbnrg,  3  Esp.  121  j  Birch  v.  Depeyster,  1  f,_j,„. 
Stark.  210,  4  Camp.  385  ;  Donaldson  v,  Forater,  Abb.  on  Shipp.  part  ^  ™°J 
8,  cap.  1 ;  Baker  v.  Payne,  1  Ves.  jnn.  459 ;  Saitt  v.  Mitchell,  4  Camp.  156  j 
Lethulier's  case,  2  Salk.  443 ;  Charand  v.  Angerstein,  Feake,  43 ;  Bold  V.  Ray- 
ner,  1  Mee.  A  Welsh.  446 ;  Powell  v.  Horton,  2  Bing.  N.  C.  668 ;  Bowman  v. 
Horsey,  2  M.  A  Rob.  85.  ("  In  mercantile  transactions,  and  others  of  ordinary 
occurrence,  evidence  of  established  nsage  is  admissible,  not  merely  to  explain 
the  terms  used,  but  to  annex  customary  incidents,  when  such  nsoge  ia  not  ex- 
pressly or  impliedly  excluded  by  the  tenor  of  the  written  instrament,"  per 
Farke,  B.  in  Syera  v.  Jonas,  2  Exch.  Ill,  116.)  [And,  as  to  evidence  of  a  usage 
to  pay  an  agent.  Hutch  v,  Carrington,  6  C,  A  P.  471 ;  for  a  factor  to  sell  in  his 
own  name,  Johnston  v.  Usbome,  11  Ad.  A  Ell.  549 ;  that  "  sold  18  pockets 
Kent  hops  at  100«."  means  in  the  hop  trade  lOOi.  per  cwt.,  Spicer  v.  Cooper,  1 
Q.  B.  424;  that  "in  turn  to  deliver,"  in  a  charter-party  to  Algiers  rMoog^'i 
means  at  a  particular  spot  in  the  port  for  *a  particular  purpose,  Bobert- 
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BOD  T.  JackaoD,  2  0.  B.  412 ;  to  ezplsin  tbe  sense  fn  which  "  the  word  Lon- 
don" was  employed,  Mdllan  y.  May,  13  M.  A  W,  511,  (and  see  Simpson  v. 
Mai^tson,  11  Q.  B.  23,  32.) 

In  SottoD  T.  Tatham,  10  Ad.  &  Ell.  27,  it  was  laid  down  that  a  peraon  em- 
ploying a  broker  on  the  ijtock  Exchange,  impliedly  givea  him  authority  to  act 
in  accordance  with  the  rules  there  established,  though  the  priucipal  be  himself 
ignorant  of  them.  And  in  Bayliffe  v.  Buttenrorth,  1  Eich.  416,  Sutton  t.  Tat- 
ham  was  espreesly  approved  of  by  Parke,  B.,  and  Kolfe,  B. ;  and  Alderson,  B, 
laid  down  the  law  generally,  that  "»  person  who  deals  in  a  particular  market 
must  be  taken  to  deal  according  to  the  custom  ofthatn]arket,and  he  who  directs 
another  to  make  a  contract  at  a  particular  place  mast  be  taken  aa  intending  that 
the  contract  may  be  made  according  to  the  usage  of  that  place."  And  Parke, 
B.,  distingnifihed  the  cases  of  Gabay  y,  Lloyd,  3  B.  &  C.  793,  and  Bartlett  v. 
Pentland,  10  B.  &  C.  760,  in  which  the  usage  of  Lloyd's  CofTee-house  was  held 
not  to  be  binding  on  persons  who  were  not  shown  to  have  been  cognizant  of,  or 
to  hare  assented  to  it,  on  the  ground  that  in  Baylifie  t.  Bntterworth,  the  ques- 
tion waa  as  to  the  aiithoriiy  which  the  broker  recoiTcd.  (And  Bayliffe  v.  Bnt- 
terworth has  since  been  followed  in  the  Queen's  Bench ;  Pollock  v.  Stables,  12 
Q.  B.  765.  See,  also,  Bayley  T.  WilliamB,  7  0.  B.  886.)  In  Stewart  v.  Canty, 
8  M.  &  W.  160,  a  rule  of  the  Li?etpool  Stock  Eichange  was  admitted  in  evi- 
dence between  parties  not  members  of  it,  npon  a  qaestion  what  was  a  reasona- 
ble time  for  the  completion  of  a  sale  of  shares  made  at  Liverpool  through  the 
agency  of  brokers.     See  further,  Stewart  v.  Aberdein,  4  U.  k  W.  211.] 

So,  in  a  case  hot  falling  within  the  head  of  mercantile  contracts,  evidenc« 
has  been  received  to  show  that  by  the  cnstom  of  a  particular  district  the  words 
"  lOOO  rabbits"  meant  1200  rabbits.  Smith  v.  Wilson,  3  B.  4  Ad.  728 ;  and 
*  see  Clayton  y.  Gregson,  5  A.  A  B,  302.  (In  Hinton  y.  Locke,  5  Hill,  437,  Bron- 
son,  J.,  said  that  he  shonld  feel  great  difficulty  in  subscribing  to  the  case  of 
Smith  V.  Wilson;  that  it  was  difficult  to  deny  that  the  eyidcnce  in  that  case 
waa  a  plaia  contradiction  of  the  express  contract  of  the  parties ;  and  that  no 
Dsage  or  custom  is  admissible  in  evidence  where  it  contradicts  the  agreement  of 
the  parties.  Bat  in  Macy  and  another  y.  Whaling  Ins.  Co.,  9  Metcalf,  354, 
363 ;  Smith  v.  Wilson  appears  to  be  approved ;  and  it  is  remarked  that  evidence 
is  admissible,  to  show  that  the  contract,  notwithstanding  the  common  meaning 
of  the  language  nsed,  was  in  fact  made  in  reference  to  the  usage  in  the  trade  to 
which  the  contract  relates ;  and  see  also  Brown  v.  Brown  and  others,  8  id.  573, 
676.)  [So  in  Reg.  v.  Stoke-upon-Trent,  5  Q.  B.  303,  an  agreement  in  writing 
"to  serve  B.  from  11  Nov.  1815,  toll  Nov.  ISIT,"  at  certain  wages,  "to  lose 
no  time  on  oar  own  account,  to  do  our  work  well,  and  behave  onrselves  in  every 
respect  as  good  servants,"  was  considered  capable  of  explanation  by  a  usage  in 
the  particular  trade  for  servants,  under  similar  contracts,  to  have  certain  holir 
days  and  Snndaya  to  themselves.  See  Phillips  v.  Innes,  4  01.  &  Fin.  234. 
Also,  in  Grant  V.  Madd ox,  IS  U.A  W.  737,  an  agreement  by  the  manager  of  a 
theatre  to  engage  an  actress  "  for  three  years,  at  a  salary  of  hi.,  61.,  and  li,  per 
week  in  those  years  respectively,"  was  explained  by  the  usage  of  the  theatrical 
profession  to  mean,  that  the  actress  was  to  be  paid  only  whQst  the  theatre  was 
open  for  performance.  So,  ^ain,  in  Evans  v.  Pratt,  3  Man.  &  Or.  759 ;  4 
Scott,  N.  B.  370,  S.  C,  in  a  memorandnm  as  to  a  race,  the  run  described  was 
t*308fcl  "''*'"'  niiles  across  a  country,"  and  "evidence  was  admitted  to  show 
that  in  aporting  parlance  the  meaning  of  thoae  words  is  straight  across 
over  all  obstructions  without  liberty  to  go  throngh  open  gates.]  So  where  there 
wag  a  contract  to  pay  fi^ight  on  delivery,  at  a  certain  rate  per  pound,  a  custom 
was  allowed  to  be  shown  that  the  ship-owner,  on  payment,  allowed  three  months 
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disconnt,  which  ofconne  brought  thesnm  below  that  agreed  opon  b;  the  words 
of  the  contract.  Iq  all  contracts,  the  court  observed,  "  as  to  the  subject  matter 
of  which  known  nsages  prevail,  parties  are  fonnd  to  proceed  with  the  tacit  as- 
sumption of  those  usages ;  they  commoDlj  reduce  into  writing  the  special  par- 
ticulars of  their  agreement,  but  omit  to  apeciff  those  known  osages,  which  are 
indaded,  howerar,  as  of  course,  b;  mutual  nnders  tan  ding.  The  contract  is  in 
trath  partly  express  and  in  writing;  partly  implied  or  nnderstood  and  nnwrit- 
ten."  Brown  v.  Byrne,  3  Q.  B.  [Ellis  k  Blackbnme),  77  English  Common 
Law,  716.  So  if  A.  k  B.  were  to  agree  for  a  lease,  it  would  be  implied  from 
enatoni  that  the  lessor  should  prepare  and  the  lessee  pay  for  it.  Qrisaell  v. 
BobinsoD,  3  Biug.  N.  C.  II.  [Although,  in  general,  npon  a  sale  of  property, 
the  vendee  who  is  to  bear  the  expense  of  the  conveyance  ought  to  prepare  it. 
Price  V.  WilliamB,  1  M.  A  W.  6 ;  Poole  v.  Hill,  6  M.  i  W.  835 ;  Stephens  v. 
De  Medina,  4  Q.  B.  422.  See,  however.  Doe  d.  Clarke  y.  Stilwell,  8  Ad.  k 
Ell.  645. 

But  the  adniisaibiiity  of  evidence  of  custom  to  explain  the  meaning  of  a  word 
used  in  any  contract  whatever,  is  subject  to  this  qualification,  viz.,  that  if  an 
Act  of  Parliament  have  given  a  definite  meaning  to  any  particular  word  de- 
noting weight,  measure,  or  number,  it  must  be  understood  to  have  been  nsed 
with  that  meaning,  and  no  evidence  of  cuatoD  will  be  admissible  to  attribute 
any  other  to  it ;  per  curiam  in  Smith  v.  Wilson ;  see  also  Eockin  v.  Couke,  4 
T.  R.  314  i  The  Master  of  St.  Cross  v.  Lord  Howard  de  Walden,  6  T.  R.  338 ; 
Wing  T.  Erie,  Cro.  Eliz.  267 ;  Noble  v.  Durell,  3  T.  R.  271.  In  Doe  v.  Lea, 
11  East,  312,  it  was  held,  that  a  lease  by  deed  of  lands  since  the  new  style,  to 
bold  from  the  feast  of  SL  Mkhad,  must  mean  Neio  Michaelmas,  and  could  not 
be  shown  by  parol  evidence  to  refer  to  Old  Michaelmas.  In  Fnrley  t.  Wood, 
1  Eap.  198,  Ruon.  Eject.  112,  Lord  Kenyon  had  under  similar  circumstances 
admitted  parol  evidence  of  the  custom  of  the  country  to  explain  the  meaning 
of  the  word  Mkhadmaa;  and  the  court,  in  Doe  v.  Lea,  on  hearing  that  case, 
asked  whether  the  holding  there  was  bg  deed,  which  it  does  not  appear  to  have 
been ;  and  to  which  it  may  be  added,  that  it  appears  possible  that  it  was  not 
even  in  writing. 

In  Doe  T.  Benson,  4  B.  1;  A,  568,  evidence  of  the  custom  of  the  country  was 
held  admissible  for  the  purpose  of  showing  that  a  letting  bi/  parol  from  Lad]/- 
dat/,  meant  from  Old  Lady-day.  The  conrt  referred  to  Fnrley  v.  Wood,  and 
distinguished  that  case  from  Doe  v.  Lea,  on  the  ground  that  the  letting  there 
was  iy  dMti, "  which,"  said  Uolroyd,  Justice,  "is  a  solemn  inatrnment;  ttnd(A«r«- 
fore  parol  evidence  was  inadmissible  to  explain  the  expression  Lady-day  there 
used,  even  supposing  that  it  was  equivocaL"  It  is  perhaps  not  easy  to  conceive 
a  distinction,  founded  on  principle,  between  the  admissibility  of  evidence  to 
explain  terms  used  in  a  deed,  and  terms  nsed  in  a  written  contract  not  under 
seal :  for  thougb,  when  the  terms  of  a  deed  are  ascertained  and  nnderstood,  the 
doctrine  of  estoppel  gives  them  a  more  conclusive  effect  than  those  *of  r 
an  unsealed  instrument ;  yet  the  rule  that  parol  evidence  shall  not  be 
admitted  to  vary  the  written  terms  of  a  contract  seems  to  apply  as  strongly  to 
a  contract  without  a  seal  as  with  one :  while,  on  the  other  hand,  it  appears  from 
the  principal  case  of  Wiggleaworth  v.  Dallison,  without  going  further,  that  in 
cases  where  parol  evidence  ia  in  other  respects  admissible,  the  fact  that  the  in- 
strument is  under  seal  forma  no  insnperable  obstacle  to  its  reception.  Nor  does 
it  seem  necessary,  in  order  to  prevent  a  contradiction  between  Doe  v.  Leo,  and 
Doe  V.  Benson,  and  Fnrley  v.  Wood,  to  establish  any  snch  distioctian  between 
deeds  and  other  written  instruments ;  for  in  Doe  v,  Benson,  the  letting  seems 
^ot  to  have  been  in  writing,  so  that  the  objection  to  the  admission  of  parol  evi- 
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deoce,  founded  upon  the  natnre  of  a  written  inEtrnment,  did  not  arise.  In 
Fnriej  v.  Wood  the  letting  weis  perhaps  also  by  mere  parol ;  and  thou^  the 
evidence  was,  it  is  tme,  offered  to  explain  the  notice  to  quit,  still  it  ma;  be 
urged,  thftt  when  the  holding  wm  once  settled  to  commence  from  Old  Michael- 
mas, the  notice  to  qait,  which  probably  contained  the  words  "  at  the  expiration 
of  yonr  term,"  or  something  ejiudem  generit,  mnst  be  held  to  have  had  express 
reference  to,  and  to  be  explained  by  it.  We  mnst  not,  therefore,  it  is  submitted, 
too  bastjlj  infer  that  parol  evidence  of  custom  would  be  receivable  to  explaio  a 
word  of  time  used  in  the  lease  in  writing,  but  not  nuder  seal. 

Doe  V,  Lea  was  acted  upon  by  the  Coart  of  Oommon  Pleas  in  Smith  v.  Wal- 
ton, 8  Bing,  238,  where  the  defendant  avowed  for  rent  payable  "  at  Martinmas 
to  wit,  November  23d ;"  the  plaintiff  pleaded  non  tennit ;  and  a  holding  from 


[*309] 


Uld  Martinmas  having  been  proved,  the  conrt  "thonght  that  words 


after  the  videlicet  must  be  rejected,  as  inconsistent  with  the  term  Mar- 
tinmas, which  they  thought  themselves  bound  by  statute  to  interpret  Novem- 
ber 11th ;  that  no  evidence  was  admissible  to  explain  the  record ;  and  that 
there  was,  therefore,  a  fata]  variance  between  it  and  the  evidence ;  see  Hoddn 
v.  Cooke,  4  T.  K.  314;  The  Master  of  St  Oross  v.  Lord  Howard  de  Walden, 
6  T.  B.  338  J  Kearney  v.  King,  2  B.  4  A.  301 ;  Sprowle  v.  Legge,  1  B.  &  0. 16. 
However,  evidence  of  usage,  thongh  sometimes  admissible  to  add  to,  or  ex- 
plain, is  never  so  to  vary  or  to  contradict  either  expressly  or  by  implication, 
the  terms  of  a  written  instmment,  Magee  v.  Atkinson,  2  Mee.  t  Welsb,  443; 
Adams  v.  Wordley,  1  M.  A  Welsb.  374 :  [Truman  v.  Loder,  11  A.  &  B.  589.] 
Thus,  in  Yeates  v,  Pym,  6  Taunt.  445,  in  an  action  on  a  warranty  of  primt 
tinged  bacon,  evidence  was  offered  of  an  usage  in  the  bacon  trade,  that  a  cer- 
tain  latitude  of  deterioration  called  "  average  taint,"  was  allowed  to  snbsiRt 
before  the  bacon  ceased  to  answer  the  description  of  primt  baton.  This  evi- 
dence was  held  inadmissible,  first  at  Nisi  Prins,  by  Heath,  Justice,  and  afler^ 
wards  by  the  Coart  of  Gammon  Pleas.  In  Blackett  v.  Royal  Exchange  In- 
surance Company,  2  Tyrwh.  266,  which  was  an  action  on  a  policy  upon  "  ihip, 
ttre.,  boat,  and  other  JitTniiiire,"  evidence  was  offered  that  it  was  not  the  usage 
of  underwriters  to  pay  for  boats  slang  on  the  davits,  on  the  larboard  quarter; 
but  was  rejected  at  Nisi  Prins,  and  the  rejection  confirmed  by  the  Court  of  Ex- 
chequer. "The  objection,"  said  Lord  Ljndhnrst,  delivering  judgment,  "to  the 
parol  evidence  is,  not  that  it  was  to  explain  any  ambiguous  words  in  the  pohcy, 
or  any  words  which  might  admit  of  donbt.or  to  introduce  matter  upon  which  the 
policy  was  silent,  hut  that  it  was  at  direct  variance  with  the  words  of  the  policy, 
and  in  plain  opposition  to  the  language  it  nsed,  viz.,  that  whereas,  the  pobey 
imported  to  be  upon  ship,  furniture,  and  apparel  generally,  the  nsage  is  to  say, 
that  it  is  not  upon  furniture  and  apparel  generally,  but  upon  part  only,  ex- 
cluding the  boat.  Usage  may  be  admissible  to  explain  what  is  donbtfnl,  bat 
is  never  admissible  to  contradict  what  is  plain."  The  langaage  must  neither 
add  to,  nor  qnatify,  nor  contradict,  the  written  contract,  but  only  ''  ascertain  by 
expounding  "  it ;  Browne  v.  Byrne,  3  Q.  B.  (Ellis  &  Blackbume,  p.  77,  E.  C. 
L.)  717.  In  Boberts  v.  Barker,  1  Cr,  A  Mee.  808,  the  question  was  whether  a 
covenant  in  a  lease,  whereby  the  tenant  bound  himself  not,  on  quitting  the 
land,  to  sell  or  take  away  the  manure,  but  to  leave  it  to  be  expended  by  the 
encceeding  tenant,  excluded  the  custom  of  the  country,  by  which  the  out-going 
tenant  was  bound  to  leave  the  mannre,  and  was  entitled  to  be  paid  for  it.  The 
court  held  that  it  did.  "  It  was  contended,"  said  Lord  Ljmdhnrst,  delivering 
Judgment,  "that  the  stipulation  to  leave  the  manure  was  not  inconsistent  with 
the  tenant's  being  paid  for  what  was  so  left,  and  the  custom  to  pay  for  tbe 
manure  might  be  ingra^d  on  the  engagement  to  leave  it.    But  if  tiie  partie* 
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meant  to  b«  governed  b;  the  custom  in  this  respect,  there  was  do  necessity  for 
any  stipulation,  as  by  the  CQBtom,  the  tenant  would  be  bound  to  leave  the 
manure,  and  would  be  entitled  to  be  paid  for  it.  It  was  altogether  idle,  there- 
fore, to  provide  for  one  part  of  that  which  was  safficiently  provided  for  by  the 
custom,  nnlesB  it  was  intended  to  exclude  the  other  part."  [Accord.  Clarke  v. 
Roystone,  13  M.  A  W.  752.]  See  further,  Bedding  v.  Menham,  1  M.  *  Rob. 
23G ;  and  particularly,  Spartali  v.  Beneke,  10  Queen's  Bench,  212,  [70  E.  0.  L.] 

[Evidence  of  previous  usage  between  the  parties  to  a  contract  may  be  ad- 
mitted with  the  same  effect,  but  aabject  of  coarse  to  the  same  restrictions  as  a 
general  usage  of  trade,  Bonme  v.  Oatliffe,  11  01.  &  Fin.  45;  see  Ford  v. 
Yates,  2  M.  ft  Gr.  549,  2  Scott,  N.  B.  645,  8.  0.] 

Lord  Eldon,  in  Anderson  v.  Pitcher,  2  B,  ft  P.  168,  expressed  an  opinion, 
that  the  practice  of  admitting  usage  to  explwn  contracts,  *0Qght  not  j-^^^n-i 
to  be  extended.    [See  also  the  expression  of  the  court  in  Traeman  v.  i-  -I 

Loder,  11  A.  ft  E.  589,  and  Johnstone  v.  Usbome,  Ibid.  649.]  In  Cross  v. 
Eglin,  2  B.  &  Ad.  106,  evidence  had  been  offered  for  the  pnrpose  of  shoving 
Qiat  the  plaintiffs,  who  had  contracted  for  "  300  quartert  (more  or  Uss)  of  foreign 
rye,"  conld  not  consistently  with  the  usage  of  trade,  be  reqnired  to  receive  so 
large  an  excess  as  45  qnarters  over  the  300  ;  the  question  as  to  the  admissi- 
bility of  the  evidence,  nltimataly  proved  immaterial ;  but  Littledale,  Jastice, 
said  that  where  words  were  of  such  general  import,  he  shonld  feel  much  diffi- 
culty in  saying  that  evidence  ought  to  be  received  to  ascertain  their  meaning. 
{See  Lewis  v.  Marshall,  8  Scott,  N.  B.  477,  7  Man.  &  Or.  729,  S.  C,  per 
curiam.] 

When  evidence  of  usage  is  admitted,  evidence  may  be  giveil  in  reply,  tend- 
ing to  show  such  usage  to  be  nnreasonable.  Bottomley  v.  Forbes,  5  Bing.  N. 
C.  128. 

[It  is  right  to  observe,  that  though  in  certain  cases  above  pointed  out,  evi- 
dence of  nsage  is  received  to  explain  the  terms  need  in  a  contract,  yet  when 
the  jnry  have  decided  on  the  meaning  of  those  terms,  it  is  not  for  them  but  for 
the  court  to  pat  a  construction  upon  the  entire  contract  or  document.  Hutch- 
inson v.  Bowker,  5  M.  ft  "W.  ^35,  and  the  jndgment  in  Neilsoa  v.  Harford,  8 
M.  ft  W.  806.] 


The  nsage  of  a  particular  trade,  or  class  of  persons,  is  competent  evidence 
&om  which  the  intention,  understuiding,  and  agreement  of  parties  maj  be 
implied,  in  those  oases  where  there  is  no  express  contract,  and  where  the 
MTcumBtancoB  themselves  do  not  fix  absolntelj  the  legal  rights  of  the  par- 
ties; Foye  V.  Leighton,  2  Foster,  76;  Leach  v.  Bradslee,  4  Oonneotiout, 
404.  In  Smith  and  Stanley  V.  J.  and  I.  Wright,!  Caines, 48,  nponaques- 
tion  whether  goods  shipped  on  deck,  and  ejected  in  a  storm,  were  entitled 
to  average  as  against  the  ship-owners,  evidence  of  usage  against  allowing  it 
was  given,  and  the  oonrt  after  showing  that  the  allowance  of  average  would 
be  nnreasonable,  decided  against  the  claioi  on  the  ground  of  the  usage;  and 
it  being  objected  that  the  nsage  had  not  been  shown  to  exist  above  thirty 
years,  the  court  conudered  that  as  no  objection,  and  said,  ■■  The  true  test  of 
a  commeroial  nsage  is,  its  having  existed  a  sufficient  length  of  time  to  have 
become  generally  known,  and  to  warrant  a  presumptloa  that  contracts  are 
made  in  reference  to  it."  S.  P.  Wineor  and  another  v.  Billaway,  4  Met- 
oOt,  221.  An  authority,  as  to  sell,  insure,  &&,  may  be  implied  from  the 
enstom  of  a  trade  or  profession;   Kemp  v.  Conghtiy,  11  Johnao%  107; 
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Taylor  t.  Wells,  8  Watts,  6S;  Han-iogton  and  others  v.  K'Shsne,  2  id. 
443;  Galloway  v.  Hughes  &  al.,  1  Bailey,  fiSS  ;  De  Forest  t.  Fire  Insor- 
aaee  Co.,  1  Hull,  84.  See  also,  Hosea,  Jr.  t.  McCrory,  12  Alabama,  350, 
853}  and  see  United  States  t.  Macl)ftniel,  7  Peters,  8, 15;  Fletcher  t. 
Seekell,  2  Rhode  Island,  267.  Proof  of  the  usage  iu  such  cases  is  r&- 
odved,  not  as  eridenoe  of  what  the  lav  is,  but  as  a  fact  or  circumstance 
from  which  the  luteotioa  of  the  parties  is  to  be  made  out;  Ruan  t.  Gard- 
ner, 1  Washington,  C.  C.  146,  149.  The  usage  of  an  individual  iu  his  own 
buuness,  as  to  the  manner  of  performing  the  business,  or  the  length  and 
kind  of  credit  given,  if  known  to  the  parly  dtaling  vsith  him,  is  evidence 
competent  to  show  that  the  contract  was  on  those  terms ;  Loring  and  al.  t. 
Quruey,  5  Pickering,  16 ;  M'Dowell  and  others,  ex'ors  of  Woods  v.  Inger- 
soll,  5  Sergeant  &  Bawle,  101.  See  Edoz  v.  IUtcs,  Battle  &  Co.,  14  All. 
bama,  249,  257. 

In  like  manner,  where  there  has  been  an  ezpresa  contract  about  a  mattei 
concerning  which  there  is  an  established  custom,  this  custom  is  reasonably 
to  be  understood  as  forming  a  part  of  the  contract,  and  may  be  referred  to, 
to  show  the  intenldoD  of  the  parties  iu  those  particulars  which  are  not  ex- 
pressed in  the  oontraot ;  and  it  is  obnous  that  the  reoam  of  the  rule  which 
forbids  the  receipt  of  partj  evidenoe  of  the  intention  of  the  parties  for  the 
purpose  of  adding  to  a  writtea  coutract,  has  uo  application  to  evidence  of 
custom.  In  Williams  &  al.  v.  Gilman,  3  Greenleaf,  276,  evidence  of  usage 
among  printers,  that  upon  a  contract  to  print  a  certain  number  of  books,  an 
agreement  to  print  no  more  was  implied,  was  held  admisuble.  In  Van  Ness 
T.  Paeard,  2  Peters,  138,  which  represents  the  principal  case,  it  was  held, 
that  a  local  usage  for  the  tenant  to  remove,  during  the  term,  fixtures  erected 
by  himself,  gave  that  right  under  au  indented  lease ;  and  the  Court,  per 
Stoby,  J.,  said,  "  Every  demise  between  landlord  and  l«nant,  in  respect  to 
matters  iu  which  the  parties  are  silent,  may  be  fairly  open  to  explanation  by 
the  general  usage  and  custom  of  the  country  or  of  the  district  where  the 
land  lies :  every  person  under  such  circumstances  is  supposed  to  be  cogni- 
ssant  of  the  custom,  and  to  contract  with  a  tacit  reference  to  it."  In  Sewall 
T.  Gibbs  and  Jenny,  1  Hall,  602,  the  usage  was  shown  to  be  that  on  sales  of 
certain  articles  the  usual  average  tare  allowed  was  10  per  cent.,  but  in  case 
of  fraud  in  the  packing,  the  actual  tare ;  and  it  was  held  that  where  notice 
was  given  on  a  sale  by  auction  that  the  sale  was  with  the  usual  tare  (d  10 
per  cent.,  the  purchaser,  upon  fraud  being  found  was  yet  entitled,  by  reasoD 
of  the  usage,  to  an  allowance  of  the  actual  tare.  In  Conner  &  Co.  t.  Robin- 
son, 2  Hill's  South  Carolina,  854,  usage  was  admitted  to  show  that  sales  of 
cotton  in  Charleston  are  to  be  understood  as  made  according  to  the  weight 
as  ascertained  by  the  wharfinger  on  its  arrival,  and  not  by  the  actual  weight ; 
and  iu  Leach  v.  Beardslee,  4  Connecticut,  404,  where  cattle  were  delivered 
to  a  drover  to  sell,  there  being  uo  directions  how  he  was  to  sell; — to  show 
that  such  sales  were  commonly  made  on  credit,  and  not  for  cash,  and  that 
the  drover  took  notes  in  his  own  name,  and  not  iu  his  principal's,  for  pay- 
ment. See  also,  Wilcox  v.  Wood,  9  Wendell,  349  ;  Consequa  v.  Willings 
and  Francis,  1  Peters'e  G.  C.  172,  225 ;  Thomas  v.  O'H&ra,  and  Same  v. 
Graves  and  Toomer,  1  Mill's  Constitutional,  (So.  Car.)  303,  308;  Bank  of 
Utioa  V.  Smith,  IS  Johnson,  230;  United  States  v.  Fillebrown,  7  Petws, 
80,50;  Clarkv.  Baker,  11  Metcalf,  186;  The  Bridgeport  Bank  t.  Dyer, 
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19  Gonnectioat,  136,  1S9 ;  Barton  v.  MoEelwa;,  2  Zabriakie,  165, 175 ; 
Chue  T.  Wkshbora,  1  Ohio  State,  252.  Id  Barber  t.  Braoe,  S  Cootiecti- 
cnt,  10, 18,  proof  of  a  usage  t«  carry  certain  gooda  on  deck,  ma  held  ad- 
missible :  but  on  the  same  point  coming  np  in  The  Paragon,  Ware,  322, 
though  the  ahstraot  principle  of  admia«bilitj  was  granted,  yet  it  was  held 
that  as  it  derogated  from  the  geDeral  asaage  and  law,  full  and  clear  proof 
was  to  be  required ;  and  it  was  deoided  in  this  case  that  the  alleged  usage 
did  not  exist. 

In  like  manner,  in  commercial  instruments  and  written  contracts,  the 
usage  of  a  par^onlar  trade,  profession,  or  place,  msy  be  used  to  aid  in  ascer- 
tuning  the  HCDse  in  which  certain  words  have  been  used,  whose  signification 
may  be  doubted ;  or,  as  it  is  expressed  in  Murray  v.  Hatch,  6  Massachusetts, 
465,  477,  to  "  give  a  peculiar  effect  and  meaning  to  the  words  of  a  con- 
tract necessarily  referring  to  the  usage  proved."  See  Brown  t.  Brown  k 
others,  8  Metoalf,  673,  676.  In  Coit  and  Plerpont  v.  The  Commerrial 
Inaurauoe  Co.,  7  Johnson,  3S&,  it  was  deoided  that  eridenoe  was  admissible 
to  show  that  by  usage  and  general  understanding,  the  word  "  roots  "  in  Heir 
York  polioiea  of  insurance  is  limited  to  mean  such  roots  as  are  perishable 
in  their  own  nature  j  and  thereby  eKoIudee  sarsaparilla ;  and  similar  evidence 
had  been  received  in  Baker  v.  Ludlow,  2  Johnson's  Cases,  289.  In' Astor 
T.  Union  Insurance  Co.,  7  Gowen,  202,  it  was  decided  that  the  usage  of 
traders  in /uri  andcftiru  was  admissible  to  show  the  meaning  of  those  words 
in  a  policy  of  insuranoe.  In  Macy  and  another  y.  Whaling  In».  Co.,  9 
Metcalf,  854,  362,  nsage  was  held  admissible  to  show  that  among  under- 
writers on  whale  ships,  and  their  owners,  the  term  "  outfits  "  in  a  policy  of 
insurance,  includes  one  quarter  part  of  the  catchings,  that  amount  of  catch* 
togs  replacing  and  standing  in  lieu  of  outfits.  In  Eyre  t.  The  Marine 
Insurance  Company,  5  W^atts  &  Sergeant,  116,  it  was  decided  that  on  an 
insuranoe  of  a  vessel  at  sea,  for  twelve  months,  with  liberty  of  the  globe, 
and  if  at  sea  at  the  end  of  the  time,  the  risk  to  continue  at  the  same  rate 
until  her  arrival  at  her  port  of  destination  in  the  United  States,  evidence 
was  admissible  that  such  a  voyage  is  known  among  merchants  end  nnder- 
writers  as  a  trading  voyage,  and  that  by  the  nsage  of  trade,  the  vessel  may 
Btul  to  any  part  of  the  globe  to  which  she  may  get  freight  at  any  time  within 
twelve  months,  and  that  she  continues  to  be  covered  by  the  insuranoe  dur- 
ing such  voyage  afler  the  twel?e  months ;  and  what  renders  this  case  eztr»- 
ordinary,  is  the  fact  that  the  policy  had  previously  received  a  judicial  con- 
struction to  a  contrary  effect ;  S.  C.  6  Wharton,  247.  In  Winthrop  v.  Union 
Insurance  Co.,  2  Washington  C.  C.  8,  it  was  held,  that  nsage  was  admisu- 
ble  to  show  that  in  an  insuranoe  to  a  foreign  port  and  back,  with  liberty  to 
touch  and  trade  for  refreshments  as  usual,  no  part  of  the  oargo  conld  be 
sold  at  an  intermediate  port :  bnt  the  evidence  most  be  of  wage,  not  of  the 
opinions  of  witnesses.  In  Hinton  v.  Locke,  6  Hill,  437,  it  was  decided 
that  on  a  oontract  to  pay  the  plaintiff  twelve  shillings  a  day  for  each  man 
employed  by  him  in  the  defendant's  service,  evidence  was  admissible  of  a 
nnivergal  custom  where  the  defendant  lived,  to  consider  ten  houn  labour  as 
a  day's  work,  and  thereby  to  charge  twelve-sud-a-half  hours  work,  as  the 
labour  of  one  day  and  a  quarter.  In  Avery  and  another  v.  Stewart  and 
others,  2  Connecticut,  69,  the  meaning  of  "wholesale  factory  price"  was 
allowed  to  be  illustrated  by  usage,  and  was  referred  to  the  jury  as  a  ques- 
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iioa  of  (act;  aee  some  judicious  remarks  ia  Roberts  v.  Button  &  a].,  14 
Vermont,  195,  203.  In  Allegre  t.  The  loBtirance  Company,  6  Hanis  & 
Johnson,  408,  the  usage  of  the  port  of  shipment  waa  decided  to  be  admit- 
aible  to  explain  the  words  in  a  policy,  the  loss  to  be  pud  within  90  daya 
"  after  proof  and  adjastmenC  thereof,"  and  to  shoir  what  proof  of  Ion  and 
Tttlue  was  to  bo  required ;  and  in  Allcgre's  Adm'rs  t.  Maryland  Insurance 
Co.,  2  Gill  A;  Johnson,  IS7,  the  same  sort  of  evidence  was  held  admisabk 
to  show  that  «  cargo  "  included  live-stock  as  well  as  dead.  So,  in  lAwrenoe 
V.  McQregor  &  al ,  5  Hammond's  Ohio,  309,  usage  of  the  river  was  held 
admissible  to  explain  matters  that  were  doubtful  on  the  hco  of  the  bill  of 
lading.  In  Gordon  &  Walker  v.  Little,  8  Sergeant  &  Rawle,  533,  the 
majority  of  the  court,  Oibbok,  J.  dissenting,  were  of  opinion  that  evidence 
of  usage  was  admissible  to  explain  the  meaning  of  "  inevitable  dangers  of 
the  river"  in  a  bill  of  lading,  and  also  to  show  that  river-boatmen  are  not, 
in  point  of  fact,  common-oarriers,  but  assume  a  different  responsibility;  but 
this  case  has  since  been  disapproved  and  dissented  from,  and  in  fact  over- 
ruled in  Pennsylvania ;  Coxe  v.  Heedley,  20  Pennsylvania  State,  247 ;  and 
see  Wetherill  v.  Neilaon,  id.  453.  See  also  Dean  v.  Swoop,  2  Binney,  72. 
In  Sleght  V.  Rhinelander  &  al.,  1  Johnson,  192,  it  was  held  by  the  Supreme 
Court  that  evidence  of  the  commercial  meaning  of  "  sea-letter  "  in  a  policy 
was  inadmissible,  because  the  legal  meaning  was  clear;  and  the  judgment 
was  reversed  bj  the  Court  of  Errors,  2  id.  531,  but,  apparently,  not  on 
the  ground  that  the  evidence  was  improperly  excluded.  And  it  is  a  cerloin 
and  settled  principle,  that  where  the  meaning  is  certain  and  not  doubtfol, 
usage  cannot  be  received  to  contradict  or  vary  it ;  Macomber  v.  Parker,  13 
Pickering,  176.  Keener  v.  Bank  of  the  Doited  States,  2  Barr,  237.  And 
the  disposition  to  abide  by  the  legal  meaning  of  written  inetrnmenta,  and 
to  prevent  doubtful  usages  from  controlling  fixed  and  express  agreements, 
is  becoming  stronger  and  more  general  in  the  courts.  In  The  Schooner 
Beeude,  2  Sumner,  56S,  it  was  decided  that  whera  the  bill  of  lading  un- 
dertook to  deliver  in  good  order,  "  the  danger  of  tiie  seas  only  excepted," 
evidence  of  a  usage  in  that  region  that  the  ship-owners  are  made  by  this 
clause  responsible  only  for  damage  arising  from  their  own  negligence,  vu 
contradictory,  and  insldmissible,  and  an  earnest  wish  to  put  an  end  to  these 
local  and  particular  usages  is  expressed  by  Stout,  J.  In  Tumey  v.  Wil- 
son, 7  Yerger,  340,  the  same  point  is  decided;  see  dicta  in  M' Arthur  and 
Hubert  V.  Sears,  21  Wendell,  190,  194,  approving  of  theae  decision.  It 
is  true,  that  in  Sampson  and  liindsay  v.  Gaisam,  6  Porter,  124,  in  a  case 
of  river-navigation,  usage  and  general  understanding  were  decided  to  be 
admissible  to  put  the  same  constiuotion  on  those  words  ;  but  this  latter  case 
profesaea  to  be  decided  chiefly  on  the  authority  of  Gordon  and  Walker  v. 
Little,  and  so  far  forth  proceeds  upon  a  mistake;  for  in  the  Pennsylvania 
case,  of  the  three  judges  present,  one,  Gibson,  J.,  thought  that  no  explana- 
tory evidence  should  be  received,  and  another,  Duncan,  J.,  expres«ly  said 
that  usage  could  not  be  received  to  contradict  the  Written  words  so  much  as 
to  render  the  boat-owners  liable  only  for  their  own  negligence,  if  charged  on 
tlkcir  special  contract,  though  he  thought  it  admissible  on  the  general  count 
on  the  custom,  to  show  that  by  the  custom  of  the  state,  the  legal  liability 
of  that  kind  of  carrier  was  less  than  in  England.  See  Knox  v.  Kvers, 
Battle  &  Co.,  U  Alabama,  249,  259.    In  Aymar  and  Amar  v.  Astor,  6 
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Coweo,  266,  a  majority  of  the  court,  ™.  Woodworth  and  SOTHlftLAND, 
Js.,  againat  G.  J.  Sataoe,  decided  that  eiideace  of  mercBDtile  osage  and 
UDdeTstanding  at  New  Orleans  and  New  York  was  iaadmissiblo  to  show  that 
injur;  by  rata  was  inoladed  under  the  exception  of  "perils  of  the  sea."  la 
B  &  J.  Rankin,  t.  The  American  Insurancs  Company  of  New  Tork,  1 
Hall,  619,  it  was  decided,  on  the  grouad  that  naage  cannot  contradict  an 
express  agreement  or  fixed  rule  of  law,  that  where,  by  the  policy,  the  in- 
sarers  bound  themselves  to  pay  for  all  damages  arising  from  perils  of  tho 
sea,  evidence  of  usage  in  that  port  and  others,  that  the  insurer  is  not  liable 
unless  a  survey  by  particnlar  officers  be  first  made  on  board,  and  the  aur- 
veyoTS  find  that  the  goods  were  properly  stowed,  and  that  the  damage  arose 
from  perils  of  the  sea,  is  inadmissible  j  for  this  is  vatying  the  obligation, 
and  introducing  a  conditloii  precedent  into  the  contract.  In  Lewis  &  al.  T. 
Thatcher  &  al.,  15  MassachusettB,  4S1,  it  is  said  by  C.  J.  Parker,  that 
where  there  are  words  in  a  policy  which,  by  legal  oonatmction  are  a  war- 
ranty of  neutrality,  usage  to  show  that  those  words  mean  only  that  the 
vessel  is  documented  as  neutral,  would  be  inadmissible ;  and  in  Homer  v. 
Dorr,  10  id.  26,  a  similar  principle  is  decided.  In  Barksdalev.  Brown  and 
Tunis,  I  Nott  &  M'Gord,  617,  usage  of  factors  in  that  quarter  to  allow  pnr- 
chasers  a  week  or  a  fortnight  on  cash  sales,  was  decided  to  be  incompetent 
to  contradict ^the  express  orders  of  the  principal  to  sell  for  cash;  bat 
CHeeVKa,  J.,'9issent«d,  holding  the  usage  good.  In  Allen  v.  Pykers  and 
Alatyne,  3  Hill's  New  York,  593,  it  was  decided  that  evidence  of  an  usage, 
general  or  particular,  among  brokers,  thongh  known  to  the  agent  of  the 
party  who  made  a  special  contract,  was  b admissible  when  it  contradioted 
«  the  fair  and  legal  import  of  the  written  contract :"  and  in  the  late  case 
of  Hinton  v.  Locke,  4  Hill,  437,  it  was  said  that  usage  is  never  admissible 
when  it  contradicts  the  agreement  of  the  parties.  In  Groas,  Myera  k  Moore 
T.  Crisa,  3  Grattan,  202,  also,  it  was  conaidered,  that  where  the  meaning 
of  the  terms  used  in  a  letter  of  instructions  is  plain  end  unequivocal,  it  is 
not  proper  to  admit  evidence  of  a  local  usage  or  understanding  to  give  a 
different  meaning  to  the  terms  of  the  letter. 

In  those  cases,  where,  thongh  there  has  been  no  full  and  expressed  con- 
tract, the  law  implies  a  particular  contract  or  liability  from  certain  acts  or 
writings,  becauie  by  general  usage  such  acts  or  writings  are  understood  aa 
intended  to  indicate  such  contracts,  or  create  Bncb  liabilities,  a  different 
contract  or  liability  will  be  implied,  if  a  different  usage  be  proved ;  aa,  for 
example,  in  case  of  the  contraot  of  endorsement.  It  will  be  remembered 
that  parol  evidence  of  the  intention  of  the  parties  is  admissible  to  rebut  or 
control  a  contract  implied  in  this  manner  from  written  matter  ;  Susque- 
hanna B.  k  B.  Co.  V.  Evans,  4  Washington  C.  C.  480,  481 ;  7  Sergeant 
&Rawle,  114;  and  evidence  of  usage  is  therefore  quite  unobjectionable. 
Accordingly,  it  has  repeatedly  been  decided,  in  relation  to  the  contraot  of 
endorsement,  that  an  established  usage  of  particular  banks,  as  to  the  time 
of  demanding  payment  and  giving  notice,  differing  from  the  time  fixed  by 
the  general  law  merchant,  with  which  banks  the  parties  deal,  ia  evidence 
of  intention  and  consent  that  the  contraot  of  the  endorser  shall  be  modified 
according  to  this  uaage,  and  that,  therefore,  the  endorser  ia  bound  by  such 
demand  and  notice  aa  the  uaage  preaoribcs.  Jones  v.  Fales,  4  MassBohu- 
oetts,  245 ;  I^nooln  and  Kenneb«;k  Bank  v.  Page,  9  Id.  155 ;  Blancbard 
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y.  Hilliud,  11  Id.  85 ;  Pime  t.  BaUer,  14  Id.  303  ;  O.  k  M.  Bank  i. 
N.  £.  Bank,  1  CaahiDg,  178,  188;  The  Bank  of  Columbia  v.  Fibelragh,  1 
HarriB  &  Gill,  238 ;  Reooer  r.  Bank  of  Columbia,  9  Wheaton,  582  ;  MilU 
T.  Bank  of  the  United  States,  11  Id.  431 ;  Bank  of  WaehiDgton  r.  Triplett 
Kad  Neale,  1  Fetera,  2b,  decided  by  G.  J.  Mabshall  ;  Cookendcoier  t. 
Preston,  4  Howard's  S.  Ct,  317,  3:^6;  aomewhat  controlled,  properly,  b;^ 
Adams  V.  Olterbanck,  15  Howard,  539  j  where  it  was  taid  that  an  osage 
to  be  binding,  mnat  be  general  as  to  place,  and  not  confined  to  a  pardonlai 
bank :  though  in  that  caae,  which  was  one  as  to  the  da;  on  which  notioe 
moat  be^given  to  an  endorser, — there  were  bat  foar  instances  of  the  nsage 
in  the  spaoe  of  two  years ;  Kilgore  t.  Baokley,  14  Connecticnt,  363,  S88 ; 
and  the  same  principle  bas  been  applied  to  the  manner  of  nuking  the 
demand  and  giving  notice  ;  Whitwcll  &  al.  t.  Johnson,  17  Massachusetts, 
499;  City  Bank  v.  Cutter  &  al.  8  Pickering,  414;  Chicopee  Bank  v. 
Eager,  9  Metcalf,  583.  In  Halse;  7.  Brown  and  others,  3  Day,  346,  in  an 
action  against  the  owners  of  a  vessel  for  the  recoTery  of  money  undertaken 
to  be  carried  in  the  ship,  for  which  the  master  had  given  a  bill  of  lading,  it 
was  admitted  that  by  the  general  commercial  law,  tho  owners  were  liable 
upon  the  contrasts  of  the  master,  but  was  held  that  evidence  as  a  custom  in 
Conneoticut  and  New  York  that  contraots  to  carry  money  are  private  and 
personal  to  the  master,  was  admissible.  In  Allen  v.  Merchant's  Bank  of 
New  York,  22  Wendell,  215,  it  was  held  by  a  majority  of  the  Court  of 
Errors,  that  a  bank  receiving  a  note  for  collection,  which  requires  the  inter- 
Tention  of  agent-banks  in  another  state,  is  liable  for  their  negligence,  bat 
that  genera)  custom  and  usage  st  the  place  (which  must  be  proved  not  by 
the  opinions  of  merchants,  bat  by  their  evidence  as  to  bets,)  might  modify 
and  lessen  this  liability ;  but  it  is  obvious  from  the  opinions  delivered  in  this 
caae,  that  the  naage  was  deemed  admissible,  not  to  alter  the  legal  liability 
flowing  from  a  contract  for  the  collection  of  the  note,  but  to  show  that  in 
point  of  fact  the  contract  of  the  bank  was  not  for  the  collection  of  the  note, 
but  (as  was  held  in  The  Mechanics'  Bank  v.  Earp,  4  lUwle,  385,)  for  the 
transmtssion  of  the  note,  or  some  such  modified  nndertakiog ;  not  to  put  a 
different  meaning  npon  a  contract,  bnt  to  show  that  a  different  contract  had 
been  made  liable  from  that  which  the  law  wonld  ordinarily  imply  from  the 
general  nnderstanding  and  practice  of  business  :  see  also  Tan  Santvoord  v.  St. 
John,  6  Hill,  158. — Theae,  it  will  be  observed,  are  oases  of  contract;  in  which 
the  actDsl  intention  of  the  parties  always  controls;  and  the  general  pre- 
BumptioD  wbioh  the  law  had  made  as  to  the  intention  from  general  usage, 
is  rebutted  by  that  evidence  of  actual  intention  which  the  specific  usage 
affords  :  no  principle  of  law  is  oppugned  by  the  usage.  And  it  is  well- 
settled  that  usage  is  never  admissible  to  oppose  or  alter  a  general  principle 
or  mle  of  law,  and  upon  a  fixed  state  of  facts,  to  make  the  legal  rights  or 
liabilities  of  the  parties  other  than  they  are  by  the  common  law.  Frith  t. 
Barker,  2  Johnson,  327 ;  Brown  v.  Jackson,  2  Washington  0.  C.  24 ; 
U.  8.  V.  Buchanan,  8  Howard's  S.  Ct.  83,  102 ;  West,  Oliver  &  Co.  t. 
Ball  &.  Crommelen,  12  Alabama,  810,  347  ;  Dewees  t.  Lookhart,  1  Texas, 
636,  537;  Bapp  t.  Palmer,  S  Watts,  178;  BiemoT.  Bord,!  Selden,102; 
Sweet  V.  Jenkins,  1  Rhode  Island,  150.  In  Middleton  t.  Heyward,  2  Nott 
&  M'Cord,  9,  such  effect  it  was  thought  might  be  given  to  an  usage,  but 
upon  a  new  trial  of  the  same  case,  8  M'Cord,  121,  the  usage  could  not  be 
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mftdo  ont.  Se«,  howaTer,  Siogleton  t.  Billiard  &  Brooks,  1  Strobhart, 
208,  216.  In  Snowden  and  another  t.  Warder,  2  Hawle,  101,  it  waa  held 
that  evidenoe  waa  admissible  of  an  usage  in  Pbiladelphia,  that  the  TendtM", 
Dpon  a  sale  of  oottoo,  shall  answer  for  latent  defects,  though  there  be 
neither  fraud  nor  varrant; ;  but  C.  3.  Oibson,  dissented ;  ■'  and  his  wam- 
iog,"  said  his  able  sacoessor,  0.  J.  Black,  "thongh  unheeded  at  the  time, 
was  remembered  when  the  question  came  up  again."  The  case  has  been 
overruled,  with  much  decision  and  equal  force  of  sense ;  Coze  t.  Heisley, 
19  FennsjlTania  Sute,  247 ;  Wetheritl  t.  Nelson,  20  Id.  453.  The  last 
PeaDsytvania  oases  now,  after  some  ttnatesdinesa  in  the  middle  of  their 
history  agree  with  the  earlier  ones ;  "  which,"  says  Black,  G.  J.,  "  stood 
over  the  law  and  guarded  it  against  iuTasion  &ith  fully  enough ;"  Thompson 
V.  Ashton,  14  Johnson,  316 :  agrees  with  the  present  law.  And  a  usage 
will  not  be  recognized  in  a  court  of  law  unless  it  be  reasonable,  and  adapted 
not  only  to  increase  trade,  but  to  promote  jost  dealing  between  the  parties ; 
Macy  and  another  t.  Whaling  Ins.  Co.,  9  Metcalf,  364,  368 ;  Bowen  and 
others  v.  Stoddard,  10  Id.  375,  881.  In  Bryant  &  al.  v.  Commonwealth 
Insaranoe  Co.,  6  Pickering,  131,  145,  it  was  decided  that  an  usage  for  a 
Blaster  of  a  stranded  vessel  to  sell  without  necessity,  is  roid ;  and  in  Pres- 
oott  T.  Hobell,  1  M'Gord,  94,  evidence  of  a  custom  that  the  note  of  a  third 
person,  given  by  a  sea  captain,  to  be  in  satisbotion  when  pud,  is  en  abso- 
lute discharge,  was  decided  to  be  inadmissible.  That  usage  cannot  stand 
a^inat  statute,  see  McDowell  and  others,  ex'ors  of  Woods  v.  logersoH,  5 
Sergeant  k  Rawle,  101 ;  as,  in  case  of  usury ;  Dunham  v.  Dey ;  Same  v. 
Gould,  13  Johnson,  40,  16  Id,  867.  See,  however,  Governor  for  Liggatt  r. 
Withers,  5  Orattan,  24,  27.  For  other  cases  where  usage  has  been  re- 
jected as  unreasonable,  or  contrary  to  the  common  law,  see  Newbold  v. 
Wright  and  Shelton,  4  Rawle,  195  ;  Jordan  v.  Whitesides  v.  Meredith,  8 
Yeates,  318 ;  Wussey  v.  Eagle  Bank,  9  Metoalf,  806,  314;  Henry,  Es'or, 
T.  Bisk  &  al.,  1  Dallas,  265 ;  Stoever  v.  Lessee  of  Whitman,  5  Binney, 
416,  where  C.  J.  Tilohuan  says,  "  Miserable  will  be  our  condition,  if 
property  is  to  depend,  not  on  the  contract  of  the  parties,  expounded  by 
eatablished  prindples  of  law,  hut  on  what  is  called  the  oustoui  of  particular 
places,  so  that  we  may  have  different  law  in  every  town  and  village  of  the 
commonwealth."  But  in  Gibson  v.  Culver  and  Brown,  17  Wendell,  305, 
proof  of  usage  establishing,  in  case  of  common  carriera,  a  different  mode 
of  deliveiy  from  that  required  by  the  common  law,  was  decided  to  be  ad- 
miaoible;  and  see  dictum  to  the  same  e^t  in  Cope  v.  Cordova,  1  Rawle, 
208,  211.  In  Bolton  v.  Colder  and  Wilson,  1  Watl«,  360,  where  a  custom, 
tha^  where  one  carriage  passes  another  going  the  same  way,  the  leading 
one  must  ineline  to  the  right,  was  rejected,  the  court,  per  C.  J.  Gibson, 
said,  "  Nothing  should  be  more  pertinaciously  reHsted,  than  these  attempts 
to  transfer  the  functions  of  the  judge  to  the  witness's  stand,  by  evidence  of 
customs  in  derogation  of  the  general  law,  that  would  involve  the  responsi- 
bilities of  the  parties  in  rules,  whose  existence,  perhaps,  they  had  no  reason 
to  suspect  before  they  came  to  be  applied  to  their  rights.  If  the  existence 
of  a  law  be  so  obscure,  as  to  be  known  to  the  constitutional  expounders  of 
it,  only  through  the  evidence  of  witnesses,  it  is  no  extravagant  assumption, 
to  take  for  granted,  that  the  party  to  be  afi'ected  was  ignorant  at  the  lime 
when  the  knowledge  of  it  woidd  have  been  most  materul  to  him }  and  to 
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try  a  roan's  aotions  b;  a  rule  with  vhich  he  had  not  an  opportnnity  to 
beoome  acquainted  beforehand,  is  the  verj  worst  speraea  of  tyraauy."  And 
sea,  particularly,  Goxe  t.  Heisley,  20  Pennsylvania  State,  248,  already  and 
hereafter  quoted.  See  the  remark  of  Bbonsoit,  J.,  in  Cole  v.  Gloodwin,  19 
Wendell,  252,  256.  "  No  naage  or  oostom,"  pays  the  same  jndge  in 
Hinton  v.  Locke,  6  Hill,  487,  "  can  be  set  np  for  the  purpose  of  oontrolliDg 
the  rules  of  law."  In  Strong  t.  Bliss,  6  Melcalf,  393,  evidence  of  a  costoni 
among  merchanta,  going  or  sending  to  purchase  goods,  to  pay  for  the 
artJole  parchaaed,  without  taking  a  delivery  or  seeing  it,  and  that  it  is  con- 
sidered a  purchase  when  paid  for,  was  decided  to  he  inadmiasihle ;  aa  it 
waa  not  of  the  usage  of  any  particular  place  or  trade,  or  olaas  of  daalers,  <x 
course  of  dealing,  but  of  a  general  naage  to  control  the  mlea  of  law. 

A  custom  or  usage,  to  be  admisaible  and  valid,  mnst  be  certain,  reaaon- 
able,  and  sufficiently  ancient,  to  afford  a  presumption  that  it  is  generally 
known;  U.  S.  v.  Buchanan,  8  Howard'e  S.  Ct.  83, 102;  Coxe  v.  Heisley, 
20  Penna.  State,  246.  It  must  be  general  and  uniform,  but  need  not  be 
universally  acquiesced  in;  Desha,  Smith  &  Co.  v.  Holland,  12  Alabama, 
618,  519;  Barton  v.  McKelway,  2  Zabriskie,  165, 175;  See  Maitland  t. 
Insurance  Co.,  S  Riehardson,  831,  888.  And  it  may  be  established  by  the 
teatimoDy  of  a  single  witness,  if  his  means  of  knowledge  are  abundant,  and 
his  testimony  full  and  satisftictory ;  Vail  v.  Rice,  1  Seldeu,  156. 

The  usage  of  a  olaas  or  trade  is  good  evidence  to  gronnd  an  argument  of 
negligence  iu  one  belonging  to  it;  Sampson  and  another  v.  Hand  and 
another,  6  Wharton,  311,  324;  or  to  repel  frand  or  nc^igenoe;  Haxwell 
V.  Esson,  1  Stewart  &  Porter,  514;  Cook  v.  Champhun  TransportaUon 
Company,  1  Denio,  02,  102 ;  Bradford  t.  Drew,  5  Uetoalf,  188 ;  Cheno. 
with  &■  Co.  T.  Dickinson  and  Shrewsberry,  8  B.  Monroe,  156;  and  this  is 
probably  the  tme  ground  of  Barber  v.  Brace,  8  Connecticut,  9. 

The  cuKom,  recogniied  in  Wiggleeworth  v.  Dalliaon,  his  long  been 
established  as  part  of  the  common  boB  of  Pennsylvania : — a  tenant  for  a 
term  certain  is,  unless  there  be  an  exception  in  the  lease,  entitled  to  the 
way-going  crop,  that  is,  the  grain,  hay  and  straw,  sown  the  season  befon 
that  in  which  the  lease  expires,  and  coming  to  maturity  after  the  expiration 
of  the  lease;  Iddinga  v.  Nagle,  2  Watts  k  Sergeant,  22;  Craig  v.  Dale,  1 
id.  509 ;  Forsyth  v.  Price,  8  Watts,  282 ;  Demi  v.  Bossier,  1  Penrose  and 
Watts,  224  ;  dictnm  in  Biggs  and  olhera  v.  Brown,  2  Sergeant  &  Kawle, 
14,  16 ;  StulU  V.  Diekey,  5  Binney,  285  ;  Diffedoffer  and  others  v.  Joneg, 
id.  289,  and  2  id.  487.  In  Van  Dorens  v.  Everitt,  2  Southard,  460,  the 
same  custom  is  said  by  C.  J.  KiEKPAxaicK,  to  he  well  established  iu  New 
Jersey.  And  iu  Delaware  it  exbts  as  to  wheat,  bat  not  oats ;  Templeman 
V.  Biddle,  1  Harrington,  622.  In  Virginia,  however,  it  has  been  decided, 
that  a  local  custom  that  an  off-going  tenant  shall  have  the  waygoing  crop, 
after  the  determination  of  a  written  lease  for  a  term  certun,  waa  inadmis- 
sible, as  it  is  in  derogation  of  the  common  law,  and  is  not  immemorial ; 
Harris  v.  Carson,  7  Leigh,  632,  639. 

As  to  the  admissibility  of  usages  in  general,  the  later  oases  show  that  the 
dislike  to  them,  which  seems  always  to  have  characteriied  the  ablest  jodges 
in  this  country,  is  now  becoming  general.  "I  am  among  those  Judges," 
says  Stokt,  J.,  in  Donnell  et  al.  v.  Golnmbia  Insurance  Co.,  2  Sumner, 
867,  877,  "  who  think  usages  among  merohante  should  be  very  sparingly 


v^^iUOJ^IL" 


MOSS  r.  GALUHOEE,  ET  AL.  689 

ftdoptad,  as  roles  of  court,  hy  conrte  of  jnstioe,  u  they  are  often  fonniied 
in  mere  mietake,  and  atill  more  often  in  the  want  of  enlarged  and  compre- 
hensive views  of  the  full  bearing  of  principles."  And  see  particnlarlj  a 
very  fine  opinion  bj  B1.AOS,  0-  J  ,  of  Fennsjrlvania,  in  the  case  of  Coxe  t. 
Heislej,  already  quoted,  20  PennBylvania  State,  245,  bringing  the  law  of 
Pennsylvania  back  to  the  early,  sound,  and  fixed  principles,  to  which,  in 
later  times.  Gibbon,  C.  J.,  vainly  strove  to  hold  it.  "The  law  of  Penn- 
sylvania," says  G.  J.  Blaok,  "  may  therefore  be  considered  as  settled  in  ac- 
oordance  with  reason,  and  with  the  jadicial  aathorities  of  other  commercial 
state.  A  local  nsage,  if  it  be  ancient,  uniform,  notorious  and  reaaonable, 
may  enter  into,  and  become  part  of  a  contract,  which  is  to  be  executed  at 
the  place  where  the  usage  prevails;  bnt  here,  as  elsewhere,  it  is  checked 
by  this  wholeaome  limitation,  that  it  mnat  not  conflict  with  the  settled  mica 
of  law,  nor  go  to  defeat  the  essential  terms  of  the  contract." 

H.  B.  W. 


MOSS  T.   GALLIMORE    AND    ANOTHER. 


MICHAELMAS.— 20  GEO.  3. 


In  >  notio*  fcr  the  ule  ol  &  dlitnu,  it  ncnl  not  tt  miiDtlsDed  whsn  tlu  nut  tall  du.t 

Icr  as  action  of  trespass,  which  was  tried  before  Ifaret,  Jnstioe,  at  the 
last  aswzee  for  Staffordshire,  on  not  guilty  pleaded,  a  verdict  was  fonnd  for 
the  plaintiff,  subjeot  to  the  opinion  of  the  court,  on  a  case  reserved.  The 
case  stated  as  follows :  One  Harrison  being  seized  in  fee,  on  the  1st  of  Jan- 
nary  1772,  demised  certain  premises  to  the  plaintiff,  for  twenty  years,  at 
the  rent  of  40/.  payable  yearly  on  the  12th  of  May ;  and  in  May,  1772, 
he  mortgaged  the  same  premises,  in  fee,  to  the  defendant  Mrs.  Galtimore. 
Mosa  oontiDued  in  poaeession  from  the  date  of  the  leaae,  and  paid  bis  rent 
regularly  to  the  mortgagor  all  bnt  28/.,  whioh  was  due  on  and  before  the 
month  of  November,  1778,  when  the  mortgagor  became  a  bankmpt,  being 
at  the  time  indebted  to  the  mortgagee  in  more  than  that  anm  for  interest  on 
the  mortgage.  On  the  3rd  of  January,  1779,  one  Harwar  went  to  the 
plaintiff,  on  behalf  of  Gallimore,  showed  him  the  mortgage  deed,  and  de- 
manded from  him  the  rent  then  remaining  unpaid.  This  was  the  first 
demand  that  Qallimore  made  of  the  rent.  The  plaintiff  told  Harwar  that 
the  aaaignee  of  Harrison  hni  demanded  it  before,  viz.,  on  the  Slat  of 
December ;  bnt,  when  Harwar  said  that  Gallimore  would  distrain  for  it  if  it 
was  not  paid,  "'he  SMd,  be  bad  aomeoattle  to  sell,  and  hoped  she  would  ^^n.  .- 
not  distrain  till  they  wore  sold,  when  be  would  pay  it.     The  plaintiff  ^         ^ 

f  A  mBD  ii  not  baand  by  his  ootioe  of  diatresa,  Crowther  v.  Rambottom,  7  T.  F. 
6S4,  per  Lard  Kcn70D.  [A,  notice  of  distress  must  be  in  trritiag,  WiUon  t.  Kizlitia* 
gale,  e  Q.  B.  1084  1 
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aot  hsTing  paid  according  to  tbiB  undertaking,  the  other  defendant,  hy  order 
of  Gallimora,  entered,  diatruned  for  the  rent,  and  thereupon  gave  a  written 
notice  of  Buch  diatress  to  the  plaintiff,  in  the  following  worda  :  "  Take 
notioe,  that  Z  have  this  day  seized  and  distrained,  &c.,  by  virtue  of  an 
authority,  &a.,  for  the  sum  of  28^.,  being  rent  and  anears  of  rent,  due  to  the 
iai<j, Esther  Gallimore,  at  Michaelmas  last  past,  for,  &o.,  and  unlesii  you  pay 
the  said  rent,  &o."  He  accordingly  sold  cattle  and  goods  to  the  amount  of 
i2l.  2*.  The  question  etated  for  the  opinion  of  the  court  was,  whether, 
under  all  the  ciroumstances,  the  distress  conld  be  jnstified  f 

Wood  for  the  plaintiff.     Bmeer  for  the  defendants. 

Wood. — The  plaintiff's  case  rests  upon  two  grounds  :  Ist,  The  defendant, 
Gallimore,  not  being,  at  the  time  when  the  rent  distrained  for  became  due, 
in  the  actual  seisin  of  the  premises,  nor  in  the  receipt  of  the  rents  and  pro- 
Sta,  she  had  no  right  to  distrain.  2nd.  The  notice  was  irregular,  being  for 
rent  due  at  Michaelmas,  whereas  this  rent  was  only  due,  and  payable,  in 
May. — 1.  Before  the  statute  of  4  Anne,  o.  16,(a)  a  conveyance  by  the  re- 
versioner was  void  without  the  attornment  of  the  tenaut,r£)  which  was  neces- 
sary to  supply  the  place  of  livery  of  seisin.  Since  that  statute  I  admit  that 
attornment  is  no  longer  necessary  to  ^ve  effect  to  the  deed  j  bat  it  does  not 
follow  from  thence,  that  a  grantee  has  now  a  right  to  distrain,  before  be 
turns  his  title  into  actual  poaeession.  The  mortgagor  (according  to  a  late 
oase)(c)  is  tenant  at  will  to  a  mortgagee,  and  has  a  right  to  the  rents  and 
profits  due  before  his  will  is  determined.  Nothing,  in  this  case,  can  amount 
to  a  determination  of  the  will,  before  the  demand  of  the  rent  on  behalf  of 
the  mortgagee,  and  the  whole  of  that  for  which  the  dislress  was  made  became 
due  before  the  demand.  If  the  mortgagor  himself  had  been  in  poBsession, 
he  could  not  have  been  turned  out  by  foroe ;  the  mortgagee  must  have 
brought  au  ejectment.  The  assignees  had  called  upon  the  plaintiff  for  tbe 
rent,  as  well  as  Gallimore,  and  how  could  he  take  upon  himself  to  decide 
between  them  F  The  mortgagee  should  have  brought  an  ejectment,  when 
any  objection  there  might  have  been  to  tha  title  oonld  have  been  di8ciu§ed. 
.  It  does  not  appear,  from  the  case,  that  *the  interest  in  arrear  had 


[♦312]  ' 


r  been  demanded  of  the  mortgagor,  and  there  is  a  tacit  agreement 


that  the  mortgagor  shall  continue  in  possesuon  and  receive  the  rents  till 
default  is  made  in  paying  the  interest.  2.  The  notioe  is  irregular,  and,  on 
that  account,  the  distress  cannot  he  Justified.  Sy  the  common  law,  the 
goods  could  not  be  sold.  The  power  to  sell  was  introduced  by  the  statute 
of  William  and  Mary;{(^  but  it  is  thereby  required  that  notioe  shall  be 
given  thereof,  "  with  the  cause  of  taking,"  &o.  These  requisites  are  in  tbe 
nature  of  conditions  precedent,  and,  if  not  complied  with,  the  proceedings 
are  illegal.  It  is  true,  this  irregularity,  since  the  statute  of  11  Geo.  2,(e) 
does  not  make  the  defendants  trespassers  ab  initio,  but  the  action  of  trespass 
is  still  left,  by  that  statute,  for  special  damages  incurred  in  consequence  of 
the  irregularity. "I" 

Lord  Mantfietd  observed,  that  the  plaintiff  was  precluded  by  tbe  case 
from  going  for  special  damages  arising  from  any  supposed  irregularity  in 

(a)  Sect  9.  Ih)  Co.  Litt.  809,  a.  b. 

(c)  Eerch.  T.  nail.  M.  19  Qeo.  3,  ante,  p.  298. 
■  (d)  3  W.  &  M.  Se98.  1.  0.  6,  s.  2.  (e)  Cap.  19,  s.  19. 

t  See  on  this  point,  ante,  p,  OS. 
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Ae  sale,  no  aitcli  spedal  damages  being  found,  and  the  question  stated  being 
only,  whether  the  distress  was  jnstifiable  :  and  Buller,  Justice,  said,  that  it 
was  not  necessary,  by  the  statute  of  William  and  Mary,  to  set  forth,  iu  the 
notice,  at  what  time  the  rent  became  due. 

Bower. — If  the  law  of  attorDmeDt  remained  still  the  same  as  it  was  at 
common  law,  the  coDversation  stated  to  have  taken  place  between  the  plain- 
tiff and  Harwar  would  amount  to  an  attornment ;  and,  when  there  has  been 
an  attornment,  its  operatioa  is  not  restrained  to  the  time  when  it  was  made  : 
it  relates  back  to  the  time  of  the  conreyance,  and  makes  part  of  the  same 
title ;  like  a  feoffment  and  livery,  or  a  fine  or  recovery  and  the  deed  declar- 
ing the  nsea ;  Long  7.  H6mming.(a)  Nov,  however,  any  doubts  there  might 
have  been  on  this  subject  are  entirely  removed  by  the  statute  of  Queen 
Anne,  the  words  of  which  are  very  explicit,  viz.  :{h\  "  that  all  grants  or 
conveyances  of  any  mauors,  rents,  revaraions,  or  remainders,  shall  be  as 
good  and  effectual  to  all  intents  and  purposes,  without  any  attornment  of 
the  tenants,  as  if  their  attornment  had  been  had  and  made."  The  proviso 
in  the  same  statnte(c)  which  says,  that  the  tenant  shall  not  be  prejudiced 
by  the  payment  of  any  rent  to  the  grantor  before  he  shall  have  received 
notice  of  the  grant,  shows,  that  it  was  meant  that  all  the  rent  which  had 
not  been  paid  at  the  tjme  of  the  notice  should  be  payable  to  jhe  grantee. 
The  mortgagor  is  called  a  tenant  at  will  to  *the  mortgagee.  That  , 
may  be  true  in  some  respects,  but  it  is  more  correct  to  consider  him  '■ 
as  acting  for  the  mortgagee  in  the  receipt  of  the  rents  as  a  trustee,  subject 
to  have  his  authority  for  that  purpose  put  an  end  to,  at  whatever  time  the 
mortgagee  pleases.  It  is  said,  the  proper  method  for  the  mortgagee  to  have 
fallowed  would  have  been  to  have  brought  an  ejectraeot,  but  it  is  only  a 
very  late  practice  to  allow  a  mortgagee  to  get  into  the  possession  of  the 
rents,  by  an  ejectment  against  a  tenant  andcr  a  lease  prior  to  the  mort- 
gage.fif)  The  interest  it  is  said,  is  not  stated  to  have  been  demanded ;  but 
the  case  states,  that,  at  the  time  of  the  notice  and  distress,  more  than  the 
amount  of  the  rent  in  arrear  was  due.  It  is  said,  the  tenant  could  not 
decide  between  the  mortgagor  (or,  which  is  the  same  thing,  his  assignees) 
and  the  mortgagee;  bnl  that  is  no  excuse.  He  would  have  had  the  same 
difficulty  in  the  case  of  an  ahsolate  gale ;  a  mortgage  in  fee  being,  at  law,  a 
complete  sale,  and  only  differing  from  it  in  respect  of  the  equity  of  redemp- 
tion, which  is  a  mere  equitable  interest. 

The  court  told  him  it  was  unnecessary  for  him  to  say  any  thing  on  the 
other  point. 

Lord  Mantfidd — T  think  this  case,  in  its  consequences,  very  material. 
It  is  the  case  of  lauds  let  for  years  and  afterwards  mortgaged,  and  consid- 
erable doubts,  in  such  cases,  have  arisen  in  respect  to  the  mortgagee  when 
the  tenant  colludes  with  the  mor^gor ;  for,  the  lease  protecting  the  pos- 
session of  such  a  tenant,  he  cannot  be  turned  ont  by  the  mortgagee.  Of 
Ae  yean  the  eourie  haoe  gone  so  far  at  to  permit  the  morlgagee  to  proceed 
iy  ejectment,  if  he  hat  given  notice  to  the  tenant  that  he  does  not  intend  to 
dhtnrb  hit  potteuion,  but  onfy  requirei  the  rent  to  he  paid  fo  kitn,  and  not 
the  mortgagor.^    This,  however,  is  entangled  with  difficulties.    The  ques- 

(a)  I  Anders.  266.     Tide  8.  C.  Cro.  El.  20n.  (h)  4  Anne,  cap.  IS,  b.  9. 

(cj  Sea.  10.  (d)  White  t.  Hawkins,  M.  19  Oeo.  3,  auie,  p.  295. 

t  Bat  this  is  at  preaent  never  permitted.  '  &«e  ante,  p.  206. 
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tion  here  is,  vhetfaer  the  mortgagee  voa  or  was  not  entitled  to  the  rent  in 
arreftr.  Before  the  etatnte  of  Queen  Anne  attornment  was  neoessary,  on 
the  principle  of  notice  to  the  tenant ;  bnt,  when  it  took  place,  it  certunlj 
had  relation  back  to  the  grant,  and,  like  other  relative  acta,  they  were  to  be 
taken  together.  Thns,  livery  of  seisin,  thongh  made  afterwards,  relates  to 
the  time  of  the  feoffment.  Since  the  statnte,  the  oouveyance  is  complete 
without  attornment;  but  there  u  a  proviticn,  that  the  tenant  thaU  not  he 
rtHin  jp^V^^^^  /"''  ""J  "^^  done  by  kirn  tu  holding  under  the  ^grantor, 
L  ^  tiUhe  has  had  nolire  of  the  deed.  Therefore,  the  payment  of  rent 
before  such  notice  i*  good.  With  this  protection,  he  is  to  be  considered,  by 
force  of  the  statute,  as  having  attorned  at  the  time  of  the  execution  of  the 
grant;  and,  here,  the  tenant  has  suffyed  no  injury.  No  rent  hss  been 
demanded  which  wu  paid  before  he  knew  of  the  mortgage.  He  had  the 
rent  in  question  still  in  Ms  hands,  and  wis  bound  to  pay  it  according  to  the 
legal  title.  Bnt  having  notioe  from  the  assignees,  and  also  from  the  mort- 
gagee, he  dares  to  prefer  the  former,  or  keeps  both  parties  at  arm's  length. 
In  the  case  of  executions  it  is  uniformly  held,  that  if  you  act  after  notice, 
yon  do  it  at  your  peril.  He  did  not  offer  to  pay  one  of  the  parties  on  re- 
ceiving an  indemnity.  As  between  the  assigneee  and  the  mortgagee,  let  ns 
see  who  ia  entitled  to  the  rent.  The  assignees  stand  exactly  in  the  place 
of  the  bankrupt.  Now,  a  mortgagor  is  not  properly  tenant  at  will  to  the 
mortgagee,  for  he  is  not  to  pay  him  rent.  He  is  only  qiiodatn  modo.  No- 
thing is  more  apt  to  confound  than  a  simile.  When  the  court,  or  counsel, 
call  a  mortgagor  a  tenant  at  will,  it  is  barely  a  compariBon.  He  is  like  a 
tenant  at  will.  The  mortgagor  receives  the  rent  by  a  tacit  agreement  with 
the  mortgagee,  but  the  mortgagee  may  put  an  end  to  this  agreement  when 
be  pleases.  He  has  the  legal  title  to  the  rent,  and  the  tenant  in  the  present 
case  cannot  be  damnified,  for  the  mortgagor  can  never  oblige  him  to  pay 
over  again  the  rent  which  has  been  levied  by  this  distress.  I  therefore 
think  the  distress  well  justified;  and  I  consider  this  remedy  as  a  very 
proper  additional  advantage  to  mortgagees,  to  prevent  collusion  between  the 
tenant  and  the  mortgagor. 

Athunt,  Justice. — The  statute  of  Queen  Anne  has  rendered  attornment 
unnecessary  in  all  cases,  and  the  only  question  here  arises  upon  the  circnm- 
stance  of  the  notice  of  the  mortgage  not  having  been  given  till  after  the  rent 
distnuned  for  became  due.  Where  the  mortgagor  is  himself  the  occupier 
of  the  estate,  he  may  be  considered  as  tenant  at  will;  bnt  he  cannot  be  so 
considered  if  there  is  an  under-tenant;  for  there  can  be  no  such  thing  as  an 
nnder-tenant  to  a  tenant  at  will.  The  demise  xttelf  teoutd  amount  to  a  de- 
termination of  the  will.  There  being  in  this  case  a  tenant  in  possession, 
the  mortgagor  ia,  therefore,  only  a  receiver  of  the  rent  for  the  mortgagee, 
P'SISI  ^^'^  ^^y>  ^^  *^''y  '''"^1  countermand  the  implied  authority,  by 
'-        ■'  giving  notice  not  to  pay  the  rent  to  hira  any  longer. 

Buller,  Justice. — There  is  in  this  case  a  plea  of  the  general  issne,  which 
ia  given  by  statnte,(a^  but  if  the  justification  appeared  upon  the  record  in 
a  special  plea,  the  distress  must  be  held  to  be  legal.  Before  the  act  of 
Queen  Anne,  in  a  special  justification,  attornment  must  have  been  pleaded; 
bnt  since  that  statute  it  is  never  averred  in  a  declaration  in  covenant,  nor 

(a)  11  Qec.  2,  e.  19,  1.  21. 
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pleaded  in  m  aTOwry.  In  the  case  of  Keech  v.  Hall,  referred  to  by  Mr. 
Wood,  the  court  did  not  consider  the  mortgngor  as  tenant  at  will  to  nil  pur- 
poses. If  tnj  memoTj  do  not  fail  me,  mj  Lord  dietiogaislied  mortgagorB 
from  tenants  at  will  in  a  very  material  circumstance,  namely,  that  a  mort- 
gagor would  not  be  entitled  to  emblements.  Expremont  used  in  particular 
catet  are  to  be  undenlood  with  relation  to  the  mbjeet-matler  then  hrfore  the 

The  pofltea  lo  be  delivered  to  the  de/endantt. 


MosB  T.  Qallimore  is  the  leading  case  upon  a  point  which  seems  so  clear  in 
principle,  that,  were  it  not  for  its  very  general  importance,  itwonld  be  perhaps 
a  matter  of  Borne  sarprise  that  any  case  shonid  have  been  reqaisite  to  estat>- 
lish  it.  The  mortgagor  having  conveyed  his  estate  to  the  mortgagee,  the 
tenants  of  the  former  become  of  conree  the  tenants  of  the  latter,  the  necessity 
for  their  attornment  being  done  away  by  the  sUtnte  of  Anne,  which,  thongh  it 
provides  that  they  shall  not  be  prejudiced  by  the  abolition  of  attornment,  and 
consequently  readers  valid  aoy  payments  they  may  have  made  to  the  mort- 
gagor without  notice  of  the  mortgage,  nevertheless  places  the  mortgagee  in  the 
sitnatioQ  of  the  mortgagor,  immediately  npon  the  execution  of  the  mortgage- 
deed,  subject  ooly  to  that  proviso  in  favor  of  the  tenants ;  and  enables  him,  by 
giving  notice  to  them  of  the  cooveyance,  to  place  himself  to  every  inteot  in  the 
same  sitnation  towards  them  as  the  moTtgagor  previooBly  occupied,  [Rawaon 
T.  Ekke,7A.iE.  451;  Barrowesv.  Oradin,  1  Dowl.  &  El.  213.]  Such  being 
the  sitnation  of  the  tenant  with  respect  to  the  mortgagee,  it  would  of  coane 
be  nnfair  that  he  shonid  not  be  proportion  ably  exonerated  from  his  liabilities  to 
the  mortgagor;  therefore,  where  a  lessor,  after  the  execution  of  the  lease, 
mortgaged  the  premises,  it  was  held,  that  he  conid  not  afterwards  maintain 
ejectment  for  a  forfeiture.  Doe  dem.  Marriott  v.  Edwards,  5  B.  ft  Adol. 
1065. 

Such  being  the  situation  of  a  tenant  who  comes  in  nnder  the  mortgagor, 
be/ore  the  mortgage ;  let  us  now  examine  a  subject  which  seems  to  involve 
more  difficulty,  namely,  that  of  a  tenant  who  has  entered  under  the  mortgagor, 
tubteqventlg  to  the  mortgage :  for  it  was  once  alleged,  that  though  a  tenant 
who  had  entered  previons  to  the  mortgage  became  the  tenant  of  the  mortgagee 
after  the  mortgage,  and  might,  if  any  proceedings  were  afterwards  inetitoted 
against  him  by  the  mortgagor,  show  that,  although  that  person  was  once  bis 
landlord,  he  had  now  conveyed  away  his  estate  in  the  premises  ;  (according  to 
the  ordinary  rale  of  law,  that  a  tenant,  though  he  caonot  dispute  the  title  of 
the  landlord  under  whom  he  entered,  may  confess  and  avoid  it  by  ru,.-i 
'showing  that  it  has  now  determined ;  see  Doe  dem.  Marriott  v.  Ed-  *■  ' 
wards,  above  cited  ;)  still  that  a  tenant  who  had  entered  since  the  mortgage, 
was  differently  situated,  for  that  he  whs  estopped  from  disputing  the  title  of 
the  mortgagor,  and  could  not  confess  and  avoid  it,  inasmuch  aa  it  had  never 
really  existed  during  the  period  of  his  posBession ;  and  this  idea  derived  a  good 
deal  of  countenance  from  the  decision  of  the  Court  of  Common  Fleas,  in  Al- 
chome  v.  Gemme,  2  Bing,  54.  However,  the  subject  was  afterwards  fully 
discussed  in  Pope  v.  Biggs,  9  B.  &  C.  245.  In  that  case,  Garbet,  being  the 
owner  of  six  booses,  mortgaged  them  to  varioas  persons ;  and,  after  the  mort- 
gage, let  to  several  persons.  Biggs,  the  defendant,  was  tenant  of  one  of  the 
houses,  and  received  the  rents  of  the  others  as  an  agent  for  Garbet,  who  be-  . 
came  banknipt ;  and  thereupon  the  mortgagees  gave  notice  to  the  tenants  of 
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the  hoaWB,  that  the  intereHt  was  in  arrear,  aad  required  them  to  pif  fa 
aiDoant  of  the  interest,  in  part  of  rent,  and  dmilar  bqids  ont  of  future  rente, 
nntil  farther  notice.  At  this  time  there  was  rent  in  arrear,  and  othei  nate 
Biibaeqaentlf  became  doe ;  these  were  recrived  b;  the  defendant,  and  applied 
bj  him  to  the  iotereat  dae  on  the  mortgage,  with  the  exception  of  a  som  whick 
woald  not  be  suSieieDt  to  meet  the  next  balF-year's  interest.  To  recover  these 
moneys,  an  action  was  broaght  against  the  defendant,  Biggs,  by  the  asaigneee 
of  Qarbet;  bat  the  court  held  that  the;  were  not  entitled  to  recover.  "I 
have  no  doabt,"  said  Bajley,  J.,  "that,  in  point  of  law,  a  tenant  wbocomesinto 
poBsession  nnder  a  demise  from  a  mortgagor,  aftera  mortgage  executed  bjhin, 
may  consider  tbe  mortgagor  his  landlord,  so  \cmg  as  the  mortgagee  aUowa  the 
mortgagor  to  continue  in  possession  and  receive  the  rents,  and  that  pafment 
of  the  rents  b;  the  tenant  to  the  mortgagor,  witboat  any  notice  of  the  mort- 
gage, is  a  valid  payment.  But  the  mortgagee,  by  giving  noffee  of  the  viorigagi 
tc  the  tauxiU,  mag  thereby  make  him  hit  tenant,  and '  entitle  himtdf  to  rrceia  At 
reaie."  "  The  mortgagor,"  said  Parke,  J.,  "  may  be  considered  as  acting  in  tk 
nature  of  a  bailiff  or  agent/or  the  mortgagee.  His  receipts  of  rent  will,  there- 
fore, be  good,  until  the  mortgagee  interferes,  and  he  may  recover  on  the  con- 
tracts be  has  himself  entered  into  in  his  vwn  name,  with  the  tenanU.  But 
where  the  mortgagee  det«rmiDeB  the  implied  aathority  by  a  notice  to  the 
tenants  to  pay  tbeir  rents  to  him,  the  mortgagor  can  no  longer  receive  or  re- 
cover any  nnpaid  rent,  whether  already  doe  or  no."  And  fn  Waddilove  t. 
Bamett,  4  DowL  348,  the  law  on  this  point  was  considered  so  completely  est- 
tied,  that,  as  remarked  by  Tindal,  0.  J.,  it  was  not  even  attempted,  to  *r^ 
that  the  tenant  was  estopped  from  showing  that  tbe  mortgagor's  right  hasbees 
determined  by  a  notice. 

The  view  taken  by  Parke,  J.,  in  Pope  v.  Biggs,  in  which  the  mortgagm-  is 
treated  as  the  mortgagee's  i^nt,  if  he  think  &t  to  adopt  him  as  sacb,  seeW 
to  be  in  accordance  with  a  decision  of  the  Conrt  of  Common  Fleas,  in  a  cua 
pot  arising,  it  is  tme,  between  mortgagor  and  mortgagee,  bat  between  tnslM 
and  cestui  que  Irunl.  Vallance  v.  Savage,  7  Bing.  594,  was  an  action  on  the  case 
by  John  Yallance,  for  an  injnry  to  his  reversion  by  obstrocting  a  highway  lead- 
ing to  a  dwelling-house  which  the  declaration  alleged  to  be  in  the  occnpatioa 
of  Sarah  Pell,  w  tenant  to  the  plaintiff.  The  evidence  was,  that  John  Til- 
lance,  the  plaintiff,  was  a  traatee ;  that  one  3axaea  Vallance  was  his  cetfin  {W 
tr%t»t,  and  had  left  the  premises  in  question  to  Sarah  Pell,  from  whom  he  re- 
ceived the  rent.  It  was  objected  that  Sarah  Fell  was  not  tenant  to  the  pUui- 
tiff,  but  to  James  Yallance  ;  and,  consequently,  that  the  plaintiff  had  not  the 
reversionary  interest  set  forth  in  the  declaration.  But  the  court  held  that  tbt 
plaintiff  had  a  right  to  adopt,  and  had  adopted,  Sarah  Pell  as  bis  tenant.  "  !■ 
the  present  case,"  said  Tindal,  C.  J.,  "ioasmnch  as  the  plaintiff  has  brought  sn 
action,  and  has  alleged  that  Pell  was  a  tenant  to  him,  that  is  a  sufficient  adap- 
tion of  her  as  tenant,  and  there  is  no  failure  in  the  proof  of  the  allegation  on 
record.  .ffr?n  in  the  case  of  mortgagor  and  mortgagee,  vhaie  iiiterttli  an  ad- 
eerie,  acta  of  the  mortgagor  assented  to  bg  ike  mortgagee,  are  considered  a*  adi 
of  the  mortgagee.  By  tbe  strongerreason,  *tben,  the  act  of  the  eahu 
i.  ^  ''  que  trust  whose  interest  is  under  the  trustee,  must,  if  known,  and  not 
repudiated,  be  considered  tbe  act  of  the  trustee."  See  Heggin%on  v.  Harper, 
4  Tyrwh.  100.  [Burrowes  v.  Gradin,  1  Dowl.  &  L.  213,  Wightman,  J.]  The 
doctrine  thus  promulgated  in  Pope  v.  Biggs  was,  however,  shaken  by  Parting- 
ton V.  Woodcock,  5  N.  &  M.  672,  and  6  Ad.  &  El.  690,  where  Pattesou,  J-, 
adverting  to  the  expressions  of  Bayley,  J.,  above  cited,  says,  "  I  never  coold 
understand  how  the  notice  of  the  mortgagee  could  make  the  lessee  tenant  to 
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him,  At  the  reserved  rent."  Very  atrong  ezpresaooB  to  the  same  effect  were 
abo  nsed  in  Rogers  t.  Hnmphrejs,  4  A.  A  E.  313.  Aod  at  lenglh,  io  Evans 
V.  Elliott,  9  Ad.  A  Ell.  342,  it  was  express!;  decided  b;  the  Goart  of  Qaeen's 
Bench,  that  Ihe  mortgagee  oannol,  hy  the  men  fact  of  giving  the  mortgagoir'a  ten- 
anl  a  noiict,  cautt  him  to  hold  of  hirat^f.  Vie  mortgagee,  and  ttof  even  a  tubse- 
quent  attornment  hy  the  tenani  to  the  morigaffee,  tuill  not  have  the  effeH  oftetting 
up  hit  title  at  landlord  by  relation.  The  result  of  this  decision  and  of  that  of 
the  Coort  of  C.  P.  in  Brown  v.  Storey,  1  Scott,  N.  0.  91  j  I  H.  A  G.  H7, 
seems  to  be  that,  in  order  to  create  a  tenancy  between  the  mortgagee  and  the 
tenant  let  into  possession  by  the  mortgagor,  there  mnst  be  some  evidence 
whence  it  may  be  inferred  that  snch  relation  has  been  raised  by  mntoal  agree- 
ment, and  that  in  anch  case  the  terms  of  the  tenancy  are  to  be  ascertained  (as 
in  an  ordinary  case)  from  the  same  evidence  which  provea  its  oziet«nce.  Bnt 
that  it  does  not  lie  in  the  power  of  the  mortg^ee  by  a  mere  notice,  to  canse 
the  tenant  in  poaseMioa  to  hold  nnder  him  on  the  same  terms  on  which  he  held 
under  the  mortgagor — or  indeed  *upon  anytermaat  all,  without  his  ,,;,,-  ■, 
own  consent.    And  that  where  the  tenant  does  consent  to  hold  nnder  <■  ' 

the  mortgagee,  a  new  tenancy  is  created,  not  a  continuation  of  the  old  one 
between  him  and  the  mortgagor.  In  Brown  v.  Storey,  indeed,  the  Court  of 
Common  Pleas  expressed  an  opinion  that,  if  the  mortgagor's  tenant,  after  re- 
ceiving notice  from  the  mortgagee  to  pay  rent  to  him,  continued  in  possession, 
it  might  fairly  be  inferred  that  he  assented  to  continne  as  tenant  to  the 
mortgagee  vpon  the  aid  lemu. 

[It  would  seem  that  the  cases  on  this  subject  might  be  reconciled  to  ordinary 
principles  without  straining  after  any  peculiar  rule  applicable  to  the  case  of 
mortgagor  and  mortgagee,  by  observing  that  a  tenant  of  the  mortgagor,  whose 
tenancy  has  commenced  since  the  mortgage,  may  in  case  of  an  eviction  by  the 
mortgagee  either  actnal  or  coDstractive,  (for  instance,  an  attornment  to  him 
under  threat  of  eviction,  see  Doe  d.  Higginbotham  v.  Barton,  II  A.  ft  E.  314; 
Mayor  of  Poole  v.  Whitt,  16  M.  t  W.  571,)  dUpute  the  mortgagor'a  title  to 
either  the  land  or  the  rent,  (which  ia  no  more  than  any  tenant  may  do  npon  an 
eviction  by  title  paramount;)  and  farther,  that  he  may,  although  there  hare 
been  no  eviction,  defend  an  action  for  rent  by  proof  of  payment  nnder  constraint 
of  as  much  in  discharge  of  the  mortgagee's  claim,  Johnson  v.  Jones,  9  Ad.  ft 
£1.  809,  (which  light  is  analogous  to  that  of  an  ordinary  tenant  in  respect  of 
payments  on  account  of  rent-chafes,  and  other  claims  issning  out  of  the  land 
of  which  examples  are  cited  in  the  note  to  Lampleigh  v.  Braithwait,  ante  ;)  so 
that  a  tenant  who  has  come  in  under  the  mortgagor  after  the  mortgage,  and  has 
neither  paid  the  rent  to  the  mortgagee,  nor  been  evicted  by  him  either  actually 
or  constmctively  before  the  day  of  payment,  cannot  defend  an  action  by  the 
mortgagor  for  the  rent.     "Wheeler  v.  Branscombe,  5  Q.  B.  373. 

In  Barrowes  v.  Qradjn,  I  Dowl.  ft  L.  213,  (which  may  be  considered  a  middle 
case,)  Wightman,  J.,  held,  that  an  agreement  between  the  mortgagor,  and  a 
tenant  from  year  to  year  whose  tenancy  commenced  before  the  mortgage,  for 
payment  of  an  additional  annual  snm  as  rent,  in  consideration  of  improvements 
made  by  the  mortgagor,  had  not  the  effect  of  so  changing  the  situation  of  the 
parties,  that  the  tenant  could  he  considered  as  no  longer  holding  of  the  mort- 
gagee ;  and  fnrther,  that  the  mortgagee  might  adopt  the  dealing  of  the  mort- 
gagor as  his  agent,  and  (after  notice  of  the  mortgage)  recover  not  merely  the 
amonnt  of  rent  originally  payable,  but  the  additional  sum  also,  which,  in  con- 
sequence of  the  improvement  of  the  land,  the  tenant  ^reed  to  pay ;  a  remarka- 
ble decision,  so  far  as  relates  to  the  additional  snm  agreed  to  be  paid,  bocanse 
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it  ftppeius  from  DoneUaD  v.  Be»d,  3B.k  Ad.  899 ;  "and  I^ambert  v 


NorriB,  2  U.  A  W.  334,  that  that  som  waa  not  rent  properly  bo  called, 
bDt  a  Sam  is  gross,  for  which  an  assigoee  of  the  Teversion  could  Dot  sue,  nor 
conid  an  assignee  of  the  term  be  aaed.  The  reasoning  of  Wightmaii,  J.,  thoagh 
expresel;  limited  to  the  pecnliar  circamataoces  of  the  case,  aod  especiollj 
founded  od  that  of  the  tenancy  having  esisted  at  the  time  of  the  mortgage, 
tends  in  some  degree  to  confirm  the  conclosione  drawn  from  Pope  v.  Biggs.] 

As  the  mortgagor  ceases  to  be  entitled  to  the  rents  npon  the  mortgagee's 
giviog  the  tenant  notice,  it  follows  that  the  mortgagor  cannot  afterwards  main- 
taio  an;  action  for  use  and  occupation  against  him,  either  for  rent  which  accrued 
doe  after  notice,  or  for  rent  which  accrued  dne  before  the  notice  but  was  unpaid 
at  the  time  when  the  notice  was  given.  Bot  there  is  a  difference  between  the 
modes  in  which  the  tenant  must  plead  in  the  former  and  in  the  latter  case.  In 
the  former  case  he  should  plead  non  atmanpeit,  and  will  be  allowed  to  give  the 
mortgage  and  notice  in  evidence,  for  "  when  the  mortgagee  gave  notice  that  the 
fotnre  rent  was  to  be  paid  to  him,  it  follows  that  the  defendant  ceased  ta 
occopy  by  the  permission  of  the  mortgagor,  but  by  the  permission  of  the  mort- 
gagee :"  and,  of  coarse,  snch  a  defence  amonnta  to  a  denial  of  the  contnct 
alleged  in  the  declaration,  which  avers  the  defendant  to  ha^  osed  and  occnpted 
the  land  by  the  permission  of  the  pbintiff,  the  mortgagor.  But  in  the  latter 
case,  -Viz.,  where  the  rent  became  dne  htfort  notice,  but  was  anpaid  at  the  time 
of  notice,  the  tenant  most  plead  his  defence  specially,  for  "  the  mortgagor  had 
a  right  of  action  against  the  defendant  np  to  the  time  when  the  notice  was  given, 
and  before  the  mortgagee  required  the  rent  to  be  paid  to  him ;  so  that  the 
tenant,  by  setting  np  this  defence,  confesses  that  the  right  of  action,  stated  in 
the  declaration,  once  existed,  but  avoids  it  by  matter  tse  post /ocfo,  viz.,  bj  the 
subsequent  notice  from  the  mortgagee.  Waddelove  v.  Bamett,  4  DowL  P.  </. 
347 ;  2  Bing.  N.  C.  53B. 

I  will  conulnde  this  note  by  taking  notice  of  a  case  which  sometimes  occurs ; 
TiK.,  that  of  a  lease  purporting  to  be  by  mortgagor  and  mortgagee  jointly :  such 
an  instrument  operates  as  a  lease  by  the  mortgagor,  until  the  estate  of  the  former 
has  been  determined  by  paying  off  the  mortgage-money,  and  then  it  becomes 
the  lease  of  the  mortgagor,  and  the  confirmation  of  the  mortgagee;  and  it  ftd- 
lows  that,  if  ejectment  be  bronght  against  the  tenant  during  the  mortgagee's 
estate,  the  demise  most  he  laid  in  the  name  of  the  mortgagee ;  if  afterwards, 
in  that  of  the  mortgagor;  but  a  joint  demise  laid  in  the  declaration  would 
*be  improper.  Doe  dem.  Barney  v.  Adams,  2  Tyrwh.  289.  See  Doe 
dem.  Barker  v.  Goldsmith,  ibid.  710.  When  a  mortgagor  and  mort- 
gagee join  in  a  lease,  and  the  covenants  to  pay  rent  and  repair  are  with  the 
mortg^vr  and  his  asugus  only,  the  mortgagee  cannot  sue  on  those  covenants, 
becanse  collateral  to  his  interest  in  the  land,  Webb  r.  Russell,  3  T.  R.  393, 
thongh  the  mortgagor  might  sne  on  them  as  covenants  in  gross,  Stokes  v. 
Bussell,  3  T.  B.  678 ;  I  H.  Bl.  562.  Where  the  mortgagor  and  mortgagee 
join  in  a  lease,  containing  an  express  covenant  by  the  mortgagor  for  qniet  eo- 
joyment,  no  covenant  from  both  can  be  implied.  Smith  v.  Pilkington,  I  Tyrwh. 
313.  [In  Harold  t.  Whitaker,  Q.  B.  29  May,  1846,  15  L.  J.  345,  in  a  lease  by 
the  mortgagor  and  mortgagee  which  recited  the  mortgage,  the  reddendum  was 
to  the  mortgagee,  his  executors,  kc,  during  the  continnance  of  the  mortgage, 
and  after  payment  and  satisfaction  thereof,  to  the  mortgagor  or  his  executors, 
Ac,  and  the  lessee  covenanted  to  and  with  the  mortgagee,  and  also  to  and 
with  the  mortg^or  to  pay  the  rent  "  on  the  several  days  and  times,  and  in 
manner  as  the  same  was  reserved  and  made  payable."  The  covenant  was 
holden  to  be  several.] 
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WsEN  a  lease  lus  been  mule  prior  to  a  mortgage,  the  latter  operates 
xinder  the  common  lav,  as  an  immediate  grant  of  the  reversion.  No  doabt, 
therefore,  can  be  entertained,  that  upon  the  attornment  of  the  tenant,  or 
without  anch  attonimeDt,  where  the  conveyance  is  under  the  statute  of  uses, 
or  the  statute  of  Anne,  dispensing  with  attornment  is  in  force,  the  mort- 
gagee will  be  entitled  to  all  the  remedies  for  the  recoverj  of  the  reat,  which 
belong  to  other  aaaignees  of  reversions.  This  doctrine,  which  is  well 
settled  on  principle,  has  been  generally  recognized  in  the  United  States. 
Burden  v.  Thayer,  S  JJeloalf,  79 ;  4  Kent.  Com.  165 ;  Coker  v.  Peargall, 
6  Alablma,  S42 ;  Smith  v.  Taylor,  9  Id.  633  ;  Baldwin  v.  Walker,  21 
Conn.  168.  And  where  the  right  of  the  mortgagee  is  restrained  by  statnte, 
until  the  forfeiture  of  the  condition,  he  may  esercise  it  immediately  after- 
wards, and  proceed  to  compel  immediate  payment  of  the  rent  from  the 
tenant;  Babcock  t.  Kennedy,  1  Vermont,  467.  When,  however,  the 
lease  is  subeeqaent  to  the  mortgage,  as  no  reversion  vests  in  the  mortgagee, 
and  no  privity  of  estate  or  oodtraut  is  created  between  him  and  the  lessee, 
fas  cannot  proceed  either  by  distress  or  action  for  the  recovery  of  the  rent. 
Hayo  T.  Shattnck,  14  Pick.  533;  Watts  v.  Coffin,  11  Johnaoa,  495; 
MoKiroher  v.  Hawley,  16  Id.  290 ;  Tomer  v.  The  Steam  Coal  Co.,  5  Ki- 
ohequer,  932  ;  Peters  v.  Elkins,  14  Ohio,  S44.  But  although  the  mort- 
gagee cannot  recover  the  rent  as  snob  under  these  circnmstanoes,  he  may, 
notwithstanding,  recover  possesuon  of  the  mortgaged  premisea  by  entry  or 
ejectment;  Eeech  v.  Hall,  (supra,)  The  Northampton  Paper  Mills  v.  Ames, 
a  Meteuif,  1 ;  Jones  v.  Thomas,  8  Blackford,  428  ;  and  compel  the  tenant 
to  withdraw  altogether,  or  remain  on  the  terms  of  paying  the  rent  to  him 
and  not  to  tbo  mortgagor ;  Price  v.  Smith,  1  (green's  Cb.  516  ;  The  Hassa- 
obusetts  Life  Ins.  Co.  v.  Wilson,  10  Melcalf,  126 ;  Welch  v.  Adams,  1  Id. 
494.  He  may,  also,  under  certain  ciroamstanoes,  recover  the  rents,  issues, 
and  profits,  of  the  land,  in  an  action  for  mesne  profits,  though  not  en- 
titled to  them  as  rent ;  Hills  v.  Jordan,  80  Maine,  337 ;  The  life  Ins. 
Go.  V.  Wilson.  But  it  ia  a  point  of  some  nicety,  to  determine  the  extent 
of  bis  rights  in  this  porticxdar,  and  how  for  thoy  can  be  barred  or  defeated 
by  tiie  payment  of  the  rent  to  the  mortgagor.  Ordinarily  speaking,  a  pay- 
ment without  right,  or  to  one  not  entitled,  is  invalid,  even  when  made  in 
good  fiiitb,  and  without  notice ;  Morgan  v.  Varick,  8  Wend.  687.  Bnt 
the  weight  of  authority  at  the  present  day  would  seem  to  be,  that  although 
the  execution  of  the  mortgage,  entitles  the  mortgagee  to  proceed  at  once 
against  the  tenants  of  the  land,  yet,  this  right  will  lie  dormant  until 
actually  exerted,  and  cannot  be  made  the  foondation  of  a  recovery  for 
the  period,  anterior  to  that  at  which  they  have  notice  of  his  intention  to 
enforce  it;  and  hence,  that  payments  made  to  the  mor^gor  before  de- 
mand or  entry  by  the  mortgagee,  will  be  a  good  defence  to  any  action 
which  may  subsequently  be  brought  by  the  latter ;  Weidner  v.  Foster,  2 
Peona.  B.  23  ;  Myers  v.  White,  1  Rawie,  855 ;  Tweed  v.  Hnnt,  9  £x. 
obeqner,  14 ;  The  Mass.  L.  Ins.  Co.  v.  Wilson  ;  Coker  v.  Pearsall ;  Burden 
T.  Thayer ;  Smith  v.  Taylor.  This  is  well  settled,  when  suit  is  brought 
by  the  mortgagee  as  assignee  of  the  reversion,  on  a  lease  paramount  to 
the  mortgage,  and  is  equally  tme,  when  he  sues  in  trespass  for  mesne 
profits  after  a  recovery  in  ejectment,  on  a  mortgage  paramount  to  the  lease. 
The  Fitchburgh  Cotton  Corp.  v.  Melviu,  15  Mass.  268;  Wilder  v.  Hongh- 
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ton,  1  Fiok.  87 ;  Field  v.  Swan,  10  Metcalf,  112.  The  restriction  tbna 
imposed  has  been  said  to  be  founded,  bo  far'as  it  regards  leases  anterior 
to  the  mortgage,  on  the  statute  4  Anne,  o.  16,  which  although  luthoriiing 
the  assignees  of  reveruons  to  exercise  the  rights  of  a  landlord,  without 
obtaining  the  attornment  of  the  tenant,  protects  the  Utter  for  all  acts  done 
before  notice  of  the  grant,  raupra.)  But  this  explanation  does  not  apply 
when  the  lease  is  sulraeqaent  to  the  mortgage,  and  seems  insnfficient  what 
it  is  prior.  A  payment  of  rent  to  a  grantor,  after  notice  of  an  absolnte 
conveyance,  is  invalid,  while  in  the  case  of  a  mortgage,  there  mast  be  an 
actual  demand  of  the  rent  by  the  mortgagee,  or  a  prohibition  to  paylit  to  the 
mortgagor.  A  better  explanation,  therefore,  seems  to  be,  that  the  peculiar 
relation  subsisting  between  the  mortgagor  and  mortgagee,  raises  a  presnmp- 
tion  which  does  not  exist  in  the  case  of  ordinary  conveyances,  that  the 
former  is  to  receive  the  rent  and  profits  of  the  land,  notwithstanding  hll 
departure  with  the  legal  title,  and  that  the  tenants  are  coDsequently  bound 
and  authorised  to  make  payment  to  him,  nntil  this  presumption  is  rebutted 
by  an  entry  or  demand  on  the  part  of  the  latter.  Cnrtis  v.  H'Caiy,  5 
New  Hampshire,  fi30 ;  Jones  v.  Thomas,  8  Bhtckford,  428 ;  Smith  v. 
Moore,  1 1  Id.  61 ;  Hutchinson  v.  Hearing,  20  Alabama,  798 ;  Trent  v.  Hunt, 
9  £zoheqaer,  14.  The  decisions  in  Massachusetts  aeem  to  go  BtJU  further, 
and  to  the  point  that  the  mortgagee  is  absolutely  without  right  until  entry 
or  notioe,  and  consequently  cannot  recover  the  rents  from  the  tenant, 
whether  they  have  or  have  not  been  paid  by  the  latter  to  the  mortgagor. 
Wilder  v.  Houghton;  Field  v.  Swan;  Hatch  v.  Dwighi,  17  Mass.  289; 
while  it  is  held  in  New  Jersey,  that  the  mor^gee  has  no  right  in  the 
land  nntU  entry,  and  cannot  recover  compensation  or  damages,  either  at 
law  or  equity,  for  the  loss  which  he  may  sustain  by  the  refusal  of  the  tenant 
to  surrender  the  possession  of  the  premises,  in  obedience  to  a  demand  in 
pais,  or  the  service  of  a  declaration  in  ejectment;  Sanderson  v.  Price,  1 
New  Jersey,  637 ;  Price  v.  Smith,  1  Green's  Ch.  518.  Bat  the  soonder 
view  of  the  law  would  seem  to  be,  that  a  refusal  to  comply  with  a  iJemand 
of  possession  hy  the  mortgagee,  renders  the  tenant  a  trespasser,  and  entitles 
the  mortgagee  to  recover  damages  for  the  wrong  thus  done,  in  an  action  of 
trespass,  after  having  taken  the  preliminary  step  of  enl«ring  or  obtaining 
a  judgment  in  ejectment;  HiU  v.  Jordan,  BO  Maine,  337.  It  has,  not- 
withstanding, been  decided,  that  the  right  of  the  mortgagee  to  receive  the 
rent  as  such,  from  a  tenant  holding  under  a  lease  subsequent  to  the  mort- 
gage, only  dates  from  the  period  of  entry  or  notice,  and  that  prior  arrears 
must  be  paid  to  the  mortgagor,  as  if  notice  had  not  been  given ;  Wil- 
ton T.  Dunn,  7  English  L.  and  Equity,  406.  This  has  been  said  to  result 
necessarily  at  law,  from  the  position  of  the  mortgagee  as  a  stranger,  both 
to  the  lease  and  the  reversion,  and  the  absence  of  all  right  on  his  part 
against  the  tenant,  except  that  of  ejecting  him  from  the  premises,  or  per- 
mitting bim  to  remain  under  a  new  tenure,  which  has  nothing  in  common 
with  that  held  of  the  mortgagor.  A  more  enlarged  view  of  the  ri^ts  of 
the  mortgagee  has,  however,  been  taken  in  some  of  the  states  by  equity, 
and  been  borrowed  in  others  from  eqnity  by  the  courts  of  law.  Thus  it 
was  held  in  Henshaw  v.  Welles,  9  Hnmphreys,  568,  that  the  right  of  the 
mtrtgagee  accrues  as  soon  as  the  mortgage  is  executed,  and  that  although 
payments  made  in  good  fiuth  by  the  tenant  to  the  mortgagor,  before  demand 
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hj  lie  mortgagee  m&y  be  valid,  yet  th&t  he  is  not  justified  in  pnyiog  in 
advance,  and  cannot  relj  on  anch  a  payment,  as  a  defence  to  a  eubsequent 
suit  by  the  mortgagee.  It  was  iiirther  held,  that  although  the  remedy  of 
the  mortgagee,  against  a  tenant  claiming  ander  a  lease  enbseqnent  to  the 
mortgage,  is  by  a  snit  for  mesne  profits  and  not  for  rent,  yet  that  this  dis- 
tinction does  not  apply  in  equity,  and  that  the  tenant  will  be  compelled  to 
pay  the  rent  reaerred  in  his  lease,  to  a  receiver  appointed  b;r  the  court  at 
the  suit  of  the  mortgagee,  whether  the  lease  be  subject  or  paramount  to  the 
mortgage.  Similar  decisians  were  made  in  Clark  v.  Abbott,  1  Maryland, 
Ch.  474;  Hutehinson  t.  Bearing,  20  Alabama,  798;  and  the  mortgagee 
held  to  be  entitled  to  all  arrears  due  and  unpaid,  at  the  time  when  he  gives 
the  tenant  notice  of  hia  intention  (o  claim  under  the  mortgage,  whether 
it  be  paramount  or  subject  to  the  lease. 

The  eSeot  of  the  execution  of  a  mortgage,  or  the  relations  between  the 
parties  to  a  prior  lease,  was  very  fully  examined  in  the  recent  case  of  Trent 
v.  Hunt,  9  Exchequer,  14  ;  Where  it  was  held  that,  although  the  mortgage 
is  an  absolute  and  immediate  transfer  of  all  right  in  the  premises,  to  the 
mortgagee,  yet  the  law  will  imply  an  authority  from  bim  to  the  mortgagor, 
to  act  as  if  this  transfer  had  not  been  nude,  in  all  things  consistent  with 
the  purposes  of  the  mortgage,  until  he  enters  on  the  land,  demands  the 
rent  from  the  tenants,  or  does  some  other  act  of  a  nature  to  show  an 
nneqaivocal  intention,  to  enforce  his  rights  aa  owner  of  the  legal  title,  and 
at  the  same  time  to  assume  the  attendant  equitable  duty,  of  acting  aa  trustee 
for  the  mortgagor,  and  accounting  to  bim  for  the  rents  and  profits.  And 
it  was  consequently  decided,  that,  althoogh  the  execntioD  of  a  mortgage 
subsequent  to  a  lease,  is  a  grant  of  the  reversion,  the  landlord  is,  notwith- 
standing preeamptione  jitrit,  entitled  to  distrain  for  aubseqnent  rent,  aa 
bailiff  of  the  mortgagee,  and  may  avow  or  make  cognizance  in  his  name,  aa 
landlord,  even  when  he  has  issued  the  warrant  of  distress  in  bis  own  name. 
The  point,  would  no  doubt,  be  decided  in  the  same  manner,  in  most,  if  not 
all  the  atates  of  this  country,  although  the  fiction  that  the  mortgagor  is 
the  bailiff  of  the  mortgagee,  and  compelled  to  avow  in  his  name,  would, 
probably,  be  diacarded  aa  inconvenient  and  unnecessary,  and  the  execution 
of  the  mortgage  held  to  work  no  change  in  the  relations  between  the  land- 
lord and  tenant,  until  the  mortgagee  actually  intervenes  between  them,  aod 
usertB  his  righte  as  grantee  of  the  reversion,  or  the  holder  of  a  title  pars- 
iDonnt  to  the  lease. 

Having  considered  how  far  payments  to  the  mortgagor,  are  a  defence 
against  the  mortgagee,  it  still  remains  to  determine  when  payment  to  the 
mortgagee,  will  be  good  as  against  the  mortgagor.  It  is  obvious  that  when 
the  lease  is  anterior  to  the  mortgage,  pnymenta  to  the  mortgagee  stand  on 
tiie  same  footing  with  those  made  to  other  grantees  of  the  reversion,  and 
constitute  a  good  defence  to  any  sabeequent  action  bronght  by  the  mort- 
gagor. But  the  question  ia  more  difficult  when  the  mortgage  is  paramount 
to  the  lease.  Under  these  ciroumatunces,  the  mortgage  does  not  operate  U 
a  grant  of  the  reversion,  and  a  payment  to  the  mortgagee,  ia  not  in  itself  * 
defence  to  a  snit  by  the  mortgagor.  It  waa  accordingly  held  in  Senders  T. 
Tan  Sickle,  3  Halstend,  313,  that  a  tenant  cannot  set  up  payments  to  a 
prior  mortgagee  claiming  paramount  to  the  lease,  as  a  defence  to  an  action 
brought  by  the  landlord.     But  this  case,  which  has'^iuoe  been  overmled 
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ID  New  Jeraey,  u  well  u  elsewhere ;  Suiilereoii  t.  Price,  1  New  Satej ; 
seenu  to  have  been  decided,  without  a  dne  regard  to  certain  collateral  pin- 
ciplea,  which  cjualifj  the  rale  on  which  the  opinion  of  the  conrt  m 
founded.  An  eotrj  nnder  a  panmonnl  title,  snch  as  that  given  bja  prior 
mortgage,  followed  by  &a  actual  espuUion  of  the  tenant  is  an  evictioa,  ud 
oonBeqnentlj  a  har  to  an^  action  bronght  for  snbseqnent  renL  The  le^ 
effect  of  Boch  an  entry  and  onater,  ia  not  varied  h;  a  re-demiae  to  the  teoaat 
who  has  been  evicted.  And  it  would  seem  to  follow,  that  the  tenant  mij 
agree  to  hold  of  the  mortgagee  as  soon  as  a  demand  ia  made  by  the  lalUr, 
without  going  throngh  the  formality  of  giving  np  the  possession  of  the  pre- 
mises,  merely  in  order  to  resume  it,  and  may  rely  on  this  conatmctive  duagt 
of  possession,  as  an  extingoishmeat  of  the  rent  due  to  the  mortgagor.  Doe 
T.  Barton,  11  A.  &  E.  3U7.  Thus  it  has  been  held  in  some  inatances,  that 
the  purchase  of  an  onlstanding  title  to  avoid  an  eviction  may  be  pleaded  u 
an  eviction.  Loomia  v.  Bedel,  11  New  Hampshire,  84;  Rawie  on  Cove- 
nants for  Title,  265—309.  "  If,"  sud  Pollock,  C.  B.,  in  The  Major  of 
Poole  T.  Whitt,  15  M.  &  W.  571,  «a  party  having  a  good  right  to  eject 
the  occnpier  of  demised  premises,  goes  there  and  demands  to  exerdse  tbit 
right,  and  the  tenant  says,  'I  will  change  the  title  under  which  I  now 
hold,  and  will  consent  to  hold  under  you,  that  according  to  good  sense,  ii 
capable  of  being  well  pleaded  as  an  expnUion.'  "  "  The  mortgagee,"  nid 
Lord  Denman  in  Doe  v.  Barton,  "might  have  ejected  the  tenants  andaflet- 
wards  redemised  to  them,  and  it  seems  absurd  to  require  him  to  go  throngb 
the  form  of  an  ejectment,  in  order  to  put  them  into  the  very  pomtion  in 
which  they  now  stand." 

It  was  held  accordingly,  in  Jones  v.  Clarice,  20  Johason,  121,  and  MigiU 
T.  Hinsdale,  6  Conn.  469,  that  a  tenant  might  resist  an  action  brought  bj 
the  mortgagor,  by  showing  payment  of  the  rent  to  the  mortgagee,  in  order 
to  avoid  an  eviction  nnder  the  mortgage.  And  it  has  been  decided  in  Ver- 
mont and  Maasachnsetts,  that  a  demand  of  the  rent  made  by  a  mortga|ee, 
on  a  tenant  claiming  under  a  subsequent  lease,  and  supported  by  an  entry 
or  a  threat  of  entry  nnder  tbe  mortgage,  justifies  a  payment  to  him,  and 
may  be  pleaded  as  an  eviction  to  any  subsequent  action  brooght  by  tha 
landlord ;  Smith  t.  Shepard,  15  Pick.  147,  or  given  in  evidence  under  noD 
assumpsit,  if  the  suit  be  brought  in  use  and  occupation ;  Welch  t.  Adams, 
1  Metcalf,  494 ;  and  will  even  constitute  a  good  defence  to  an  ejectment 
fbr  the  recovery  of  the  demised  premises  ;  Morse  v.  Ooddard,  11  Melcslf, 
177 ;  Pierce  v.  Brown,  24  Vermont,  165 ;  Knowlea  t.  Maynard,  13  Id. 
352.  An  eviction,  however,  can  only  be  good  as  a  defence,  when  tbe  suit 
is  brought  for  rent  which  has  fallen  due  subsequently,  and  not  when  it  is 
for  rent  due  at  the  time  of  the  eviction.  When  therefore,  the  mortgtgee 
makes  hia  right  to  obtain  a  judgment  in  ejectment,  and  for  the  mesne 
profits,  the  means  of  compelling  a  payment  to  himself  of  the  arrears  of 
rent  due  to  the  mortgagor,  other  principles  must  be  invoked  for  the  protec- 
tion of  the  tenant.  Under  these  circumstances,  the  case  comes  wilbin 
the  doctrine,  that  where  a  debt  due  to  ona  man,  is  compulsonly  paid  to 
another  claiming  under  a  right  or  power  given  by  tha  former,  the  payment 
will  enure,  not  only  aa  a  set-off  or  cause  of  action,  but  as  a  satisfaction  or 
extinguisbmcnt  of  the  debt.  Thus  in  Sapsford  v.  Fletcher,  4  Term,  514, 
ft  payment  of  rent  by  a  sub-lessee  in  order  to  avoid  a  distress  by  tbe  superior 
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landlord,  waa  held  to  t&ke  effect  as  &  p&jment  to  the  lesnor,  and  to  be  a 
good  defence  to  an  action  bj  the  latter.  The  same  prinoiplo  was  applied 
JD  Taylor  v.  Zamim,  6  TaaotoD,  521,  althoagb  the  payment  was  of  a  rent- 
charge  which  bonnd  the  estate  demised  to  the  tenant,  but  was  not  per- 
sonatly  binding  either  on  him  or  on  the  lessor.  It  wonid,  therefore  appear, 
that  as  the  mortgagee  has  a  right  to  recover  the  proceeds  of  the  demised 
premises  as  mesne  profits,  althoagh  not  as  rent,  which  grows  ont  of  the  act 
of  the  mortgagor,  and  ma;  be  enforced  against  the  tenant,  it  must  neceS' 
sarily  fallow  that  a  payment  in  discbarge  of  this  right,  will  operate  as  a 
psjment  to  the  mortgagor  bimeelf,  and  consequently  be  a  bar  to  any  de- 
mand  on  his  part. 

This  dootrino  is  illustrated  bj  the  cases  of  Pope  t.  Garbet,  9  B.  &  C.  245, 
and  Woddilove  r.  Barnet,  2  Bing.  N.  0.  538.  In  the  first  of  these  oases, 
which  was  decided  before  the  new  rules,  payments  by  a  tenant  to  a  mort- 
gagee claiming  under  a  mortgage  paramount  to  the  lease,  were  held  to  be, 
a  good  defence  against  the  mortgagor,  underaplea  of  non-assumpsit,  whether 
the  rent  bo  paid,  fell  due  before  or  after  the  notice  or  demand  by  the  mort- 
gagee. But  ia  Waddilove  v.  Barnet,  where  the  pleadings  were  the  same, 
but  subsequent  to  the  new  mlea,  altboagh  the  tenant  was  allowed  to  prove 
payments  to  the  mortgagee,  nnder  notice,  ss  a  defence  to  the  rent  which  fell 
due  subsequently,  he  was  not  permitted  to  prove  similar  payments  of  the 
rent  doe  at  tbe  time  when  the  no^oe  was  given,  because  while  the  former 
showed  that  tbe  use  and  occnpation  of  the  premises  had  b«en  by  tbe  permis- 
noo  of  the  mortgagee  and  not  of  the  plaintiff,  and  were  therefore  admissible 
nnder  the  general  isane,  the  latter  could  only  be  good  in  oonfession  and 
aToidance,.and  should  have  been  specially  pleaded. 

The  principles  above  stated,  will  apply  under  proper  pleadings,  for  the 
protection  of  a  tenant  who  has  been  compelled  to  pay  the  rent  to  avoid  a 
Buit  on  a  paramount  mortgage,  whatever  may  be  tbe  form  of  action  brought 
by  the  landlord.  Whether  the  qneslJOD  arise  in  debt,  covenant,  or  on  a 
distress,  the  demand  of  posBCSsioo  by  the  mortgagee,  and  the  agreement  to 
hold  under  him  on  the  part  of  the  tenant,  will  aupport  a  plea  of  eviction, 
and  thus,  constitute  a  bar  to  any  claim  for  subsequent  rent.  And  all  com- 
pulsory  payments  to  the  mortgagee,  may  be  given  ia  evidence  in  any  of  these 
forms  of  action,  under  the  priuciple  laid  down  in  Taylor  v.  Zamira  and 
Sapsford  v.  Fletcher,  as  payments  to  the  mortgagor,  whether  the  rent 
on  account  of  which  they  were  made,  acorned  before  or  after  the  notice  given 
by  the  mortgagee.  When,  moreover,  the  suit  is  brought  in  assumpsit  for 
nse  and  occupation,  tbe  evidence  will  be  admissible  under  non  assump^t, 
both  for  the  purpose  of  disproving  tbe  avennents  of  the  declaration  as  to 
the  subsequent  rent,  and  for  that  of  showing  a  satisfaction  of  that  already 
due,  unless  where  there  ia  some  special  rule  as  in  England,  requiring  all 
matter  in  confession  and  avoidance  to  be  pleaded  specially. 

It  ia  proper  to  observe,  that  where,  as  in  New  York,  the  mortgagee  bas 
been  deprived  of  the  right  to  take  possession  of  the  mortgaged  premises,  to 
compel  the  tenants  to  pay  the  rent  to  him  instead  of  tbe  mortgagor,  aneh 
payments  will  not  be  a  defence  to  an  action  brought  by  the  latter.  And  it 
is  equally  evident,  that  aa  a  mortgagee  ia  not  entitled  in  MassachuHOtts  to  the 
profita  of  the  laud  before  demand  or  entry,  the  tenants  will  only  be  justified 
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ia  pajing  him  the  rent  whioh  falls  due,  after  he  hu  t&ken  actual  or  con- 
BtniQtiTe  pOBBCBtiion  of  the  premiBes,  (supra.) 

It  geems  to  have  beeD  thought  in  Waddilore  t.  Bamet,  and  Pope  r. 
GarbeCt,  that  pajment  of  the  rent  bj  the  tenant,  nnder  a  notice  from  the 
mortgagee,  maj  invoit  the  latter  with  the  rights  of  a  reversioner,  and  entitle 
him  to  enforce  the  stipulations  in  the  lease,  even  when  it  is  snhscqoent  in 
date  to  the  mortgage.  It  is,  however,  evident,  that  if  such  payments  create 
any  tenure,  it  mast  be  a  tennre  perfectly  distinct  in  its  origin,  and  which 
has  nothing  to  do  with  the  demise  by  the  mortgagor,  unless  in  so  &r  as 
that  may  be  made  the  measure  of  the  new  agreement,  by  the  express  or  im- 
plied understanding  of  the  contracting  parties. 

The  result  of  the  cases  on  this  somewhat  difficult  and  intricate  question 
Touid  seem  to  be  as  follows  : — ^The  obligation  of  the  tenant  to  pay  the  rent 
to  the  landlord  oontinnca,  notwithstanding  a  mortgage  snbseqaent  to  the 
lease,  until  notice  is  given  or  a  demand  made  by  the  mortgagee,  and  such 
payments  are  consequently  an  answer  to  an  action  brought  by  the  mortga- 
gee, as  assignee  of  the  reversion ;  Weidner  t.  Foster,  2  Penrose  &,  Watts, 
23 ;  Myers  v.  White,  1  Rawle,  855 ;  The  Mass.  Life  Ins.  Co.  v.  Wilson, 
10  Metcalf,  126 ;  Borden  v.  Thayer,  3  Id.  79 ;  Coker  v.  Pearsal,  6  Ala- 
bama, 842 ;  Smith  t.  Taylor,  9  Id.  633.  A  aimilar  rule  applies  where  tho 
mortgage  is  prior  to  the  lease,  though  the  reason  is  somewhat  different,  and 
the  tenant  can  neither  dispute  his  landlord's  title  while  his  own  possession 
is  undisturbed,  nor  be  made  liable  snbseqnently  to  the  mortgagee,  in  an 
ejectment,  or  aotbn  of  trespass  for  mesDO  profits ;  Carvia  v.  M'Clary,  5 
New  Hampshire,  530 ;  Jones  v.  Thomas,  8  Blackford,  428 ;  Wilder  v. 
Houghton,  1  Pick.  87;  Field  v.  Swan,  10  Metcalf,  112 ;  The-Fiujhbnrg 
Cotton  Corporation  v.  Milven,  15  Mass.  238.  Nor  can  the  tenant  set  up 
a  demand  by  the  mortgagee,  nnder  a  mortgage  executed  subseqaently  to  the 
lease,  as  a  defence  to  an  action  by  the  mortgagor,  anless  he  has  paid  the 
lent  in  compliance  with  the  demand ;  Wilton  v.  Dunn,  7  L.  &  E.  406. 

The  protection  thas  afforded  both  to  landlords  and  tenants,  by  treating 
the  mortgage  as  if  it  had  no  existence,  until  actually  enforced  by  the  mort- 
gagee, rests  on  the  ground  of  necessity  rather  than  of  teohnical  principle, 
and  will  not  be  carried  farther  than  is  essentially  necessary  for  the  attain- 
ment of  the  object  Payments,  therefore,  made  in  advance  or  antioipation 
of  the  terms  of  the  lease,  will  not  bo  an  answer  to  a  subsequent  demand 
by  the  mortgagee,  unless  made  in  good  faith  and  without  notice  of  the  ex- 
istence of  the  mortgage;  Heoshaw  v.  Willis,  9  Humphreys,  568. 

H. 
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EASTER.— 21  GEORGE  3. 
[bifobtio  iKiiiai-  652.3 

Declaration,  in  tbe  common  form,  on  a  promiBsory  note  executed  by 
the  defeodBot.  Pleat,  the  general  issue,  and  non  a$tumpsit  infra  sex 
awioi:  RrpUcation;  auvrnpsil  infra  sex  annoi.  The  cause  waa  tried  before 
Hotham,  BaroD,  at  the  lust  assizes  for  Hampshire.  The  plaintiff  produced 
K  joint  and  several  note  executed  bj  the  defendant,  asd  three  others ;  and, 
having  proved  payment,  by  one  of  the  others,  of  interest  on  the  note,  and 
part  of  tbe  principal,  within  six  years,  and  the  Jndge  thinking  that  vraa 
suSoieDt  to  take  the  case  out  of  the  statute,  as  against  the  defendant,  a 
verdict  was  found  for  the  plBintiff. 

On  Friday,  the  4th  of  May,  a  rule  was  granted  to  show  cause  why  there 
shoald  not  be  a  new  trial,  on  tbe  motion  of  Lawrence,  who  cited  Bland  v. 
Haalerig;(a)  and  this  day,  in  support  of  the  applioation,  he  oontended  that 
tbe  plaintiff,  by  suing  the  defendant  separately,  bad  treated  tbisjiole  exactly 
M  if  it  had  been  signed  only  by  the  defendant ;  and,  therefore,  whatever 
might  have  been  tbe  case  in  a  joint  action,  in  this  case  the  acta  of  the  other 
parties  were  clearly  not  evidence  against  hira.  The  acknowledgment  of  a 
party  himself  does  not  amount  to  a  new  promise,  but  is  only  evidence  of  a 
promise.  This  was  determined  in  tbe  case  of  Heylin  v.  Ha8ting8,(&)  re- 
ported in  Salkeld,(c]  and  12  Modern ;(</)  and,  in^Hemings  v.  Rob-  r^oiQ-] 
in8on,(e)  it  was  decided,  that  the  confession  of  nobody  but  a  defend-  L  J 
ant  himself  is  evidence  against  bim.  That  last  case  was  an  action  by  an  in- 
dorsee of  a  note,  against  a  drawer,  and  the  plaintiff  proved  tbe  acknowledg- 
ment of  a  mesne  indorser  that  the  indorsement  on  the  b&ok  of  the  note  was 
in  hia  handwriting;  but  the  court  was  of  opinion,  that  this  was  not  evi- 
dence against  the  drawer,  but  that  the  indorsement  must  be  proved.  It 
-would  certainly  open  a  door  to  fraud  and  oollusion,  if  this  sort  of  evidence 
vrere,  in  any  case,  to  be  admitted.  A  plaintiff  might  get  a  joint  drawer  to 
make  an  acknowledgment,  or  to  pay  part,  in  order  to  recover  the  whole, 
although  it  bad  been  already  paid. 

Lord  Mansjieid. — Tbe  question,  here,  is  only,  whether  the  action  is  barred 
by  the  Statute  of  Limitations.  When  oases  of  fraud  appear,  they  will  be 
determined  on  their  own  circnmstanoes.  Pityment  by  one  is  payment  for 
all,  the  one  acting,  virtually,  as  &gent  for  tbe  rest ;  and  in  the  same  manner, 
an  admission  by  one  is  an  admission  by  all ;  and  the  lav  ruses  tbe  promise 
to  pay,  when  the  debt  is  admitted  to  be  due. 


(a)  C.  B.  H.  1  &  2  W.  4  M.  2  Ventr. 

(b)  B.  R.  H.  lOWUt.  S. 
((}  C.  B.  M.  0  Geo.  2.    Barnes,  Ito 
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WiHet,  Justice. — The  defend«Qt  has  had  the  advantage  of  the  parU*I 
payment,  and  therefore,  must  be  bottnd  by  it. 

Athuril,  and  BvSer,  Justicea,  of  the  aame  opinioD. 

The  rule  discharged,  (/) 


T&iB  case  is  confirmed  by  Ferbam  t.  Raynal,  2  Bing.  306,  wbere  it  was  held, 
that  the  fact  of  ODe  of  the  defeodaDts  being  bot  a  aaret;  waa  innDaterial,  \Vf  att 
V.  Hodson,  8  Biog.  309  ■,  Bew  v.  Pettet,  1  Adol.  k  £11. 196;  Pease  v.  Hirst, 
10  B.  A  C.  122 ;  Bnrieigh  t.  Stott,  8  B.  A  C.  36 ;  [Cbannell  v.  Ditchbnm,  5 
M.  &  W.  494,  where  the  atatute  had  run  against  the  debt  at  the  time  irhen  tbe 
payment  was  made ;  Goddard  r.  Ingram,  3  Q.  B.  B39,  where  the  Jary,  under  the 
direction  of  Oumey,  B.,  Tonnd  for  the  defendantB,  on  the  ground  that  the  pay- 
ment relied  npon,  and  which  had  been  made  after  the  Btatnte  had  ran,  waa 
made  by  the  co-cootractor,  not  bon&jidt,  bat  in  frand  of  the  defendants,  and 
"  in  the  jaws  of  bankruptcy ;"  and  in  anewer  to  a  qoestion  of  the  learned  Baron, 
the  jnry  further  atated  that  they  considered  tbe  payments  to  have  been  made 
by  the  co-con  tractors  in  collusion  with  tbe  creditor ;  yet,  the  Conrt  of  Qneen's 
Bench  declaring  that  they  conld  not  forbear  acting  npon  nnmerons  aDthoritieei, 
set  aside  the  verdict,  and  ordered  a  new  trial;  a  very  strong  case,  becaose  tbe 
payment  waa  made  nnder  circnmBtancea  from  which  there  conld  hardly  be  im- 
plied a  promise  even  by  the  person  who  made  the  payment,  to  pay  the  balance 
sned  for;]  and  Jackson  v.  Fairbank,  2  H.  £1.  340  ;  in  which  last  case,  one  of 
two  joint  makers  of  a  promissory  not«  having  become  bankrupt,  the  payee  of 
the  note  proved  under  the  commission,  and  received  dividends ;  and  it  waa  held, 
that  the  receipt  of  the  lost  dividend  being  within  Eiz  years  before  the  commence- 
ment of  the  action,  took  the  case  out  of  the  Statute  of  Limitations,  as  to  both 
makers.  But  where  one  of  two  joint  drawers  of  a  bill  of  exchange  became 
bankrupt,  and  the  holder  of  the  bill  proved,  not  upon  the  bill,  but  for  goods 
sold,  exhibiting  the  bill  as  a  security,  it  was  held  that  receipt  of  dividends  on 
that  proof  would  not  take  the  case  out  of  the  statute,  as  against  the  other 
drawer,  Brundram  v.  Wharton,  1  B.  &  A.  4G3,  [In  that  case  the  dividend  was 
paid  npon  the  debt  proved,  and  its  payment  could  not,  without  straining  the 
facta,  be  treated  as  a  payment  on  account  of  the  bill;  but  in  general,  where 
there  are  several  Becuritiea  for  a  debt,  a  general  payment  on  account  revives 
them  all ;  thus  where  a  promissory  note  was  made  by  a  surety  as  security  for 
part  of  the  amount  of  a  mortgage,  payment  of  interest  on  the  mortgage  was 
held  enoQgh  to  take  the  note  out  of  the  operation  of  the  statute,  Dowling  v. 
Ford,  11  M.&  W.329.]  A  joint  and  several  note  is  not  taken  out  of  theatatnte, 
as  against  the  execotor  of  one  of  the  makers,  by  a  payment  made  by  the  other 
after  the  death  of  the  deceased  maker;  for  the  joint  contract  is  determined 
,,.„.,  "by  the  death  of  one  of  the  joint  contractora,  Atkins  y,  Tredgold,  2  B. 
•■      ^  4  C.  23  ;  [see  Aolt  v.  Goodrich,  4  Buss.  430 ;  Way  v.  Baasott,  5  Hare, 


(/)  The  case  of  Haslertg  v.  Bland,  cited  p,  S18,  n.  (a),  waa  a  joint  action  mgiingt 
four;  the  plea,  the  Statute  of  Limitations;  and  tbe  Terdiot,  that  one  of  the  derend- 
ants  did  assume  wilhio  six  years,  and  that  the  other*  did  not ;  and  it  waa  held  br 
Folleifen,  C.  J.  Ponel,  and  Rotieby,  (agajnat  Ventris,)  that  tha  plaiDliff  could  not 
have  judgment  against  tbe  defcndaat,  who  was  found  to  baTe  promised  wiiliin  iba 
ail  years.  That  oaae  may  be  explained  on  the  manner  of  the  finding ;  for  u  the 
plea  was  joint,  and  the  replioation  must  have  alleged  ajoint  nudertokin;,  tbeverdiet 
did  not  find  what  the  plaintiff  had  bound  himselF  to  proie.  Bat  acoonling  to  the 
principle  in  the  case  of  Whitcomb  t.  Whiting,  tbe  jury  ought  to  have  oonaiilered  the 
promise  of  one  aa  the  promise  of  all,  and  therefore  should  nare  found  a  general 
verdict  against  all. 
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55  ;]  nor  will  a  payment  by  the  executor  of  the  depeased,  under  such  circnm- 
Btances,  tabe  tbe  cam  ont  ot  the  atutate  as  agninat  bis  snrvivor,  Slater  v.  Law- 
BOD,  I  B.  &  Adol.  396.  But  it  was  ruled  in  Barleigh  t.  Stott,  that  if  one  of 
two  joint  aod  seTerat  makars  make  a  part-payment  before  the  death  of  the 


other,  that  parUpaymeDt  will  take  the  case  out  of  the  statute  "'against 


»320a] 


the  administrator  of  the  other  after  his  death ;  for  though  it  was  urged 
that,  the  nolo  being  Joint  and  seyeral,  it  mnst  be  considered  as  if  there  were 
three  uotea,  one  joint  and  two  several,  and  that  tbe  payment  only  operated  as 
an  admission  so  far  as  the  joint  promise  naa  concerned,  and  no  further,  and, 
conseqoently,  net  against  tbe  administrator,  who  was  sued  on  the  several  lia^ 
bility  of  his  intestate ;  yet  Lord  Tenterden  and  the  rest  of  the  court  thought 
that  a  part-payment  by  one  is  an  admiaaion  by  both  that  the  note  is  unsatisfied. 
and  that  it  operates  as  a  promise  by  both  to  pay  according  to  the  natare  of  the 
instniment,  and,  consequently,  as  a  promise  by  defendant's  intestate  to  pay  this 
his  several  promissory  note.  [In  GrifBn  v.  Ashley,  2  Car.  A  Kir.  139,  A.,  one 
of  three  makers  of  a  joint  and  several  promissory  note,  died,  leaving  as  his  ex- 
ecutor one  of  the  survivors,  B.,  who  paid  interest  on  the  note ;  and  that  pay- 
tnent  was  relied  npon  in  answer  to  a  plea  of  the  statute  of  limitations  in  an  action 
against  the  other  surviving  co-contractor,  C. ;  on  whose  part  evideoce  was 
opened  to  prove  that  tbe  payment  had  been  made  by  B.  in  the  character  of 
executor  to  A.,  and  so,  aa  C.  insisted,  did  not  take  the  cose  out  of  tbe  Statute 
as  against  htm ;  npon  which,  according  to  the  report,  Cresswell,  J.,  before  whom 
the  cause  was  tried,  "  without  hearing  the  evidence,  directed  the  jury  to  find  a 
verdict  for  the  plaintifT."  That  ruling  is  questioned  in  a  note,  2  Car.  i^  Kir.  140 ; 
bat  it  seems  not  improbable  that  the  learned  judge  considered  the  evidence 
opened  by  the  defendant's  counsel,  the  particulars  of  which  arc  not  stated  in  the 
report,  XTtsuffieient ;  not  irreltBanf,  to  prove  that  the  payment  was  made  by  B. 
in  his  character  of  executor  only ;  ihe  onus  of  establishing  which  fact,  according 
to  Way  T.  BoBsett,  5  Hare.  57,  lay  on  the  defendant.  In  that  case  Sir  James 
Wigram,  V.  C,  held  that  acts  done  by  one  of  several  surviving  partners  who 
wag  executor  of  the  deceased  partner,  being  acta  which  the  surviving  partners 
were  in  that  character  boand  to  do,  could  not  primd  facie  be  considered  as  done 
in  tbe  charater  of  executor ;  and  accordingly,  that  payments  made  by  the  sur- 
viving partners,  on  acconnt  of  a  debt  of  the  original  firm,  had  not  the  effect  of 
taking  that  debt  out  of  the  statute,  aa  against  the  real  or  personal  estate  of  the 
deceased  partner.  It  is  a  moot  question  whether  a  payment  made  by  one  ex- 
ecutor in  hia  representative  character,  but  without  any  express  authority  from 
the  other  execators,  revivea  the  debt  so  aa  to  hind  them  in  their  representative 
character.  It  seems  to  have  been  the  opinion  of  the  judges  of  the  Court  of 
Queen's  Bench  in  Atkins  v.  Tredgold,  2  B.  &  C.  23 ;  3  D.  A  H.  200  S.  C. ;  and 
McCulloch  T.  Dawes,  9  D.  t  It.  40;  that  the  payment  by  one  in  his  character 
of  executor,  may  'have  that  effect.  The  ruling  of  Ijord  "Tenterden  in  r*92flfil 
Tnltoch  V.  Dunn,  1  R.  &  M.  416,  is,  however,  an  aothority  to  the  con- 
traiy.  In  Scholey  v.  Walton,  12  M.  &  W.  510,  the  question  was  incidcntaHy 
discussed,  bnt  there  being  no  evidence  to  show  io  what  character  the  payment 
was  made,  it  became  nnnecessary  to  decide  it.  The  inclination  of  Lord  Abin- 
ger'B  mind  appears  to  have  been,  that  a  payment  by  one  executor  would  bind 
tbe  other;  but  Parke,  B.,  expressed  a  strong  opinion  in  favonr  of  the  raling  of 
Ixird  Tenterden  in  Tolloch  v.  Dunn,  of  which  case  he  said,  "  I  own  the  decision 
of  Lord  Tenterden  which  has  been  cited,  appears  to  me  to  be  a  corn^ct  decision, 
that  one  execotor  cannot  be  bound  by  the  express  promise  of  another,  even  if 
he  bimda  himteif  in  hi*  ckaraeler  of  an  txecittor  ;"  and  again,  "  it  appears  to  me 
that  that  case  is  founded  in  joatice  and  good  aenae,  and  onght  to  be  followed."  In 
Vol.  I.— 45 
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Schole;  t.  Walton,  the  transaction  relied  npoQ  t«  take  the  case  oat  of  lh« 
statute  was  an  allowance  in  acconot  bj  one  of  the  ezecators  against  hie  own 
debt,  of  interest  apon  the  debt  of  the  testator 'Whicb  was  the  subject  of  the 
action ;  and  the  accoant  was  marked  "  settled,"  and  was  signed  b;  the  execu- 
tors ;  but  as  was  pointed  out  by  Lord  Abinger,  he  did  not  add  the  word  "ei- 
ecntor,"  or  "  as  executor,"  to  hie  signature,  nor  was  he  dealing  with  the  testa- 
tor's goods  at  the  time ;  "  therefore,"  said  his  lordship,  "  in  order  to  show  tbat 
he  was  acting  in  an  execntive  character,  the  plaintiff  should  have  given  somt 
evidence  to  show  that  this  was  a  settlement  of  account  bj  him  with  the  con- 
sent of  the  other  executors,  or  with  a  view  to  rednce  the  amonnt  of  a  claim  epon 
the  estate.  That  would  be  evidence  to  go  to  the  jurj  of  the  pajment  being 
made  bj  him  in  that  character ;  bi^t  as  it  stande,  the  document  itself  taji 
nothing  of  the  kind,  and  the  evidence  does  not  soppl;  the  ambignit;."] 

St.  9  Q.  4,  cap.  14,  enacts  that  where  there  shall  be  two  or  more  joint  con- 
troctors  or  executors  or  administrators  of  any  contractor,  no  such  jtnnt  con- 
tractor, executor,  or  administrator,  shall  lose  the  benefit  of  the  said  enactaenla 
{subinteB.  statutes  of  limitation),  or  either  of  them,  so  as  to  be  chargeable  in 
respect  or  by  reasoii  only  of  any  written  acknowledgment  or  promise  made  at 
signed  by  any  other  or  others  of  them  ;  provided  always  that  nothing  bereis 
contained  shall  alter  or  take  away,  or  lessen  the  effect  of  any  payment  of  vj 
principal  or  interest  made  by  any  person  whatsoever;  provided  also  thst  in 
actions  to  be  commenced  against  two  or  more  such  joint«ontractors  or  ezecB- 
tors,  or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise  that  the  phin- 
tiff,  though  barred  fay  either  of  the  said  recited  acts  or  this  act  as  to  one  or  mote 
of  such  joint  contractoVs  or  executors  or  administratore,  shall,  neverthelees,  be 
entitled  to  recover  against  any  other  or  others  of  the  defendants  by  virtue  of  n 
new  acknowledgment,  or  promise  or  otherwise,  judgment  may  be  given  and 
costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants,  against  whom 
he  shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaiotiG. 
And  by  sect,  2,  it  is  further  enacted,  that,  if  any  defendant  or  defenduitB  in 
any  action  on  any  simple  contract  shall  plead  any  matter  in  abatement,  to  the 
effect  that  any  other  person  or  persons  ought  to  be  jointly  sued  and  issne  be 
joined  on  snch  plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not,  by 
reason  of  the  said  recited  acts  or  this  act,  or  of  either  of  them,  be  maintained 
against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them,  ths 
issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the  same. 

Since  this  enactment,  one  joint  contractor  cannot  prevent  the  other  from 
taking  advantage  of  the  statute  of  limitations  by  any  species  of  acknowledg- 
ment excepting  a  part  payraeat  of  principal  or  interest.  But  as  the  statute  ex- 
pressly eaves  the  effect  of  snch  a  payment,  the  principal  case  of  Whitcomb  v. 
Whiting  is  still  law,  and  has  been  recognised  as  such  in  Wyatt  v.  Hodson,  B 
Bing.  313,  nbi  per  Park,  Justice :  "  I  have  always  coneideied  Whitcomb  v. 
Whiting  a  governing  case,  notwithstanding  some  observations  which  have  been 
thrown  out  against  it ;  bnt  the  case  has  been  recognised  in  Burleigh  v.  Stott, 
and  confirmed  in  Ferham  v.  Baynal,  where  an  acknowledgment  by  one  of 
several  joint  contractors  on  a  pcomissoiy  note  was  held  to  be  binding  on  the 
others.  That  was,  like  the  present,  the  case  of  a  surety,  and  therefore,  expressly 
in  point.  Then  the  recent  statnte  having  distinguished  between  the  effect  of* 
promise  by  one  of  many  joint  contractors,  and  the  payment  of  interest  by  sncb 
a  person,  the  law  in  respect  of  snch  a  payment  remains  where  it  was  nnder  the 
previous  decisions."  Bew  v.  Pettet,  1  Ad.  &  Ell.  196,  is  another  case  to  the 
same  effect.  The  reason  which  induced  the  legislature  to  make  this  distinction 
in  favour  of  pajment  is  said  by  Tindal,  Chief  Justice,  in  Wyatt  v.  Bodfon,  to 
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have  beeo,  bec&nee  the  payment  of  principal  or  intereat  Bl&Qds  "  od  a  diflereot 
"footing  from  the  making  of  promises,  nhich  itre  often  rash  and  ill-inter-  rv-jni  -i 
pret«d,  while  money  is  not  nenally  paid  without  deliberation ;  and  pay-  '■  ' 
ment  ia  an  aneqnivocal  act,  ao  little  liable  to  nuBConfitmctiOD  as  not  to  be  open 
to  the  objection  of  an  ordinary  acknowledgment." 

With  respect  to  the  mode  of  proTJng  snch  a  payment — it  has  been  held  that 
if  gooda  be  eiven  and  accepted  in  part  payment  "within  Biz  years,  that  rMoi  ai 
takee  the  case  ont  of  the  atatute.  Hooper  t.  Stephana,!  A.  A  £.  71 : 
Hart  T.  Nash,  2  C.  M.  t  B.,  337.  [But,  an  open  acconnt  between  two  trades- 
men, each  ebai^ng  the  other  witb  goods,  though  containing  itema  within  six 
yearB,  has  not,  withont  an  appropriation  of  the  charges  on  one  side  in  liquida- 
tion of  those  on  the  other,  the  effect  of  ^voiding  the  bar;  for  the  exception  in 
9  O.  4,  is  in  faronr  of  payments  only,  Cottam  v.  Partridge,  4  M.  £  Gr.  271 ;  4 
Scott,  N.  B.  819,  8.  C. ;  Clark  v.  Alexander,  8  Scott,  N.  B.  147.  Where, 
however,  there  is  aach  an  appropriation  by  going  throngh  the  acconnt  and 
striking  a  balance,  with  an  agreement  expreaa  or  implied  that  the  balance  only 
shall  be  paid,  sncb  a  transaction  is  equivalent  to  a  payment  of  the  lesser  debt 
and  a  repayment  of  the  amount  in  Itqoidation  of  so  much  of  the  greater  debt ; 
and  BO  it  operates  to  save  the  balance  of  the  larger  debt  from  the  effect  of  the 
statnte,  Aahby  v.  James,  11  H.  t  W.  542,  per  Alderson,  B.:  Scholey  v.  Wat- 
ton,  12  H.  &.  W.  510,  per  Parke,  B.  A  payment  on  account  of  the  creditor 
in  part  liquidation  of  the  debt  has  of  coarse  the  same  effect  aB  a  payment  to 
himself.  Hart  v.  Stephena,  6  Q.  B.  937 ;  Worthington  v.  6rimBditch,  7  Q.  B. 
479 1  see  Clarke  v.  Hooper,  10  Bing.  480.]  St  9  G.  4,  cap.  14,  enacts,  "  that 
noindorsement  or  memorandum  of  any  payment  made  upon  any  bill  of  exchange, 
promissory  note,  or  other  writing,  by,  or  in  behalf  of,  the  person  to  whom  such 
payment  ia  made,  shall  be  deemed  aofficient  proof  of  payment  to  take  the  case 
oat  of  the  operation  of  the  atatntes  of  limitation;"  and,  that  part  payment  may 
bare  that  effect,  it  must  be  observed,  that  there  are  two  requisites  besides 
proof  of  the  naked  fact  of  payment,  lat,  it  mnet  appear  that  the  payment  was 
made  on  acconnt  of  a  larger  debt ;  2ndly,  that  that  debt  is  the  one  aaed  for ; 
Tippetia  T.  Heane,  4  Tyrwh.  775.  See  the  judgment  of  Parke,  B.  there,  and 
Bee  Holme  v.  Green,  1  Stark.  488.  In  Evans  v.  Davis,  4  A.  i  E.  840 ;  [Wor- 
thington V.  Orimsditch,  snpra,  and  Bum  v.  Bonlton,  2  G.B.  476,]  the  evidence 
was  held  sufficient  for  that  purpose.  [In  Wangh  v.  Cope,  6  M.  A  W.  829,  the 
evidence  was  held  inaufficient.}  See  further,  Uills  v.  Fowkes,  5  Bing.  N.  C. 
455 ;  Moore  v.  Strong,  1  Bing.  N.  0.  442.  [The  let  requisite  above  mentioned 
involves  this  also,  that  the  payment  be  made  under  circnmstances  which  do  not 
rebut  the  implication  of  a  promise  to  pay  the  balance ;  becaoae  it  is  only  as 
giving  riee  to  aach  an  implication,  and  not  by  any  specific  effect  of  its  own,  that 
a  payment  operates.  Wainman  v.  Kinman,  1  Exch.  118,  yet  see  Goddard  v. 
IngTam;t3  Q.  B.  839 ;  for  which  reason  the  payment  muat  also  be  before  action 
brought.  Bateman  v.  Pindar,  3  Q.  B.  574,  *overruling  Yea  v.  Four-  [•32ij-i 
aker,  2  Barr.  1099.    The  2nd  requisite  mentioned  above  has  led  to  a  '■  ^ 

discuasion,  whether,  where  there  are  two  clear  and  nndispated  debts,  either 
can  be  taken  ont  of  the  statute  by  evidence  of  a  part  payment  not  specifically 
appropriated  by  the  debtor ;  upon  which  question  the  Court  of  Common  Pleaa 
are  said  to  have  incidentally  expressed  an  opinion  in  the  negative,  Bum  v. 
Boulton,  2  G.  B.  451 ;  bnt,  with  sabmiBsion,  it  seems  to  be  a  proper  question 
for  the  jury,  whether  the  payment  was  made  generally  on  acconnt  of  whatever 
might  be  dne  from  the  debtor  at  the  time,  and  if  bo  both  the  debts  would  be 
saved.]  In  Hills  v.  Fowkes,  it  was  held  that  though  a  creditor  has  a  right  to 
^>propriat«  a  payment  made  generally  to  an  item  barred  by  the  statute  of  limita- 
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tioDS,  still  Bach  papneDt  ia  not  a  payment  oa  accoant  so  aa  to  take  tbe  re- 
mainder of  the  demand  out  of  the  statute.  [Accord.  Waller  v.  Lacy,  1  Sc.  N, 
R.  136, 1  M.  &  Gr.  54,  S.  C]  In  WillJB  v.  Ncwham,  3  Y.  A  J.  518,  the  Court 
of  Exchequer  held,  that  a  verbal  acknowledgment  of  part-payment  of  a  debt 
was  not  Bufficient  proof  thereof  within  this  statute ;  the  import  of  which  they 
construed  to  be,  that  io  no  case  should  a  mere  verbal  acknowledgment  tAke  a 
case  out  of  the  statute  of  limitations,  whether  that  acknowledgmeot  were  of  tbe 
existence  of  the  debt,  or  of  the  fact  of  payment.  Vide  Trentham  v.  Beverill, 
3  Bing.  N.  0.  397.  The  authority  of  Willis  v,  Newham  has  been  qaestioDed, 
[though  it  was  acted  opon  in  Bayle;  v.  Ashton,  12  Ad.  &  El.  493,  4.  Per.  A 
D.  204,  S.  C;  Maghee  v.  O'Neil,  7M.  &W.  531;  Eastwood  v.  Savile,  9  M.A 
W.  615 ;  Clark  t.  Alexander,  S  Scott,  N.  R.  147,  and  probably  as  suggested  ia 
more  than  ooe  of  the  cases  above  cited,  its  doctrine  may  not  stand  the  test  of  a 
writ  of  error ;]  and  at  all  events,  it  is  qnite  clear,  [that  written  and  signed  evi- 
dence of  appropriation  may  be  confirmed  by  parol,  Sevan  v.  (jething,  3  Q.  B. 
740,  and]  that  if  tbe  payment  be  proved  as  a  fact,  the  appropriation  of  that 
payment  to  the  debt  which  it  is  sooght  to  take  out  of  the  statate  of  limitations 
may  be  proved  by  an  admission.  Waters  v.  Tomkins,  2  0.  M.  &  B.  726.  That 
action  was  brought  to  recover  the  amount  of  five  notes,  one  for  1002.,  two  for 
&0;.,  aod  two  for  20'.  each;  the  evidence  upon  an  issue  joined  on  plea  of  aclio 
non  accrcvU  infra  »ex  annoi  was,  that  within  six  years  the  maker,  the  dofendaot, 
OD  application  to  him,  said,  his  wife  would  have  called  on  tbe  holder  and  pud 
money  on  account  of  tbe  interest  on  200'.,  bat  for  their  child's  illness ;  about  a 
fortnight  after  which,  the  wife  called,  and  paid  15  shillings,  without  saying  on 
what  account ;  on  another  occasion  the  defendant  sent  word  to  the  testator  that 
his  wife  was  in  "Wales,  or  would  have  called  uith  the  iaterest ;  and'that 
tbe  wife  on  other  occasions  made  payments  to  the  testator,  who  said,  at 
the  time,  he  should  he  glad  if  tbe  interest  were  more  regularly  p«d.  This  evi- 
dence was  held  to  warrant  tbe  jury  in  finding  a  verdict  for  tbe  plaioUff.  See, 
too,  Bevan  v.  Oething,  3  Q.  B.  740,  where,  bonever,  Coleridge,  J.,  expressed  a 
doubt  as  to  the  correctness  in  principle  of  Waters  v.  Tompkins.]  Nor  need 
the  writing  which  is  relied  on  for  tbe  purpose  of  taking  a  debt  out  of  the  opera- 
tion of  the  statute  specify  its  amount ;  that  may  be  proved  by  parol ;  Bird  v.  tiam- 
mon,  3  Bing.  N.  C.  888.  [Waller  v.  Lacy,  1  M.  &  Gr.  54, 1  Sc.  N.  B.  186,  S. 
G. ;  Dickenson  v.  Hatfield,  1  Uoo.  &  B.  141 ;  Chealey  v.  Dalby,  4  Yon.  A  GoU. 
228.] 

When  a  bill  is  given  on  account  of  part  of  a  debt,  and  ia  paid  by  tbe  drawee, 
the  statute  is  not  avoided  by  such  payment  though  it  may  be  by  tbe  delivery 
of  the  bill ;  Irving  v.  Veitch,  3  M.  4  W.  90.  [Whether  tbe  promise  implied 
ttata  part  payment  to  the  bolder  of  a  negotiable  instrument  is  itself  negotiable, 
qnffire.     See  Cripps  v.  Davis,  12  M,  k  W.  159.] 

Ad  attempt,  which  proved,  however,  nnsnccessfal,  was  lately  made  to  oust 
the  defendant  of  his  opportunity  of  pleading  tbe  statute  of  limitations,  by  aver- 
ring a  payment  of  interest  within  six  years,  in  the  declaration,  instead  of  giving 
it  in  evidence  under  the  replication.  The  declaration,  which  was  on  a  promis- 
BOiy  note  for  127(.  10».  8d.,  payable  on  demand,  with  interal,  after  commencing 
in  tbe  ordinary  way,  proceeded  to  state  that  the  defendant  "  disregarded  his 
promise,  aod  did  not  pay  tbe  amount  of  the  note  and  interest,  or  any  ptart 
thereof,  txcept  ijiUregi  on  the  said  note,  at  the  rate  of  bl, per  cent.,  from  thtdag  of 
the  date  of  »aid -note  up  to  a  certain  day  within  sixyeara  next  before  the  comvience- 
ment  of  this  mil,  to  ait, tbe  20(A  April,  1830;  wAieA  iniereit  mu,  viilhinsixyeart 
noA  before  the  commencemeid  of.  this  suit,  to  v>U,  on  the  last  mentioned  day,  paid 
b}/  the  defendant  lo  S.  Varies,"  as  whose  execntriz  the  platntiB*  sued.    Plea, 
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Actio  non  arcrerti  infra  sex  arniot.  DemniTer  and  jdnder.  It  was  ccmtcoded 
for  the  plaintiff,  that  the  pajnient  of  interest  on  the  note  within  six  years  took 
the  entire  demand  out  of  the  operatioa  of  the  statote  of  limitations,  and  that 
BDch  payment  being  averred  in  the  declaration  and  uot  trafersed,  the  plea  woa 
bad,  since  it  was  fonnded  on  a  statute  which  the  declaratioo  showed  to  be  inap- 
plicable. The  court,  however,  held  the  plea  good,  upon  the  ground  that  the 
payment  of  interest  within  sii  years  did  not  necessarily,  as  a  proposition  of  law, 
take  the  debt  ont  of  the  operation  of  the  statnte,  bat  was  only  evidence  whence 
the  jury  might  infer  the  continning  existence  of  the  cause  of  action.  "  The 
qnestion  is,"  said  the  Lord  Chief  Justice,  "whether  the  first  plea,  as  pleaded  to 
this  connt,  is  an  answer  to  the  whole.  What  is  the  whole !  A  caoee  of  action 
within  six  years.  Interest,  however,  "as  separate  from  the  principal,  is  „„„2i 
not,  of  itself,  a  canse  ot  action,  though  the  payment  of  it  is  one  mode  of 
evidence  to  show  that,  primd  facie,  a  canse  of  action  subsists.  That  is  the  legal 
effect  of  the  payment,  The  statute  9  G.  4,  c,  14,  b.  I ,  has  this  proviso.  '  Pro- 
vided always  that  nothing  herein  contained  shall  alter  or  take  away,  or  lesBen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by  any  person  what- 
soever.' Since  that  etatnte,  as  before,  payment  of  interest  may  afford  an  infer- 
ence that  the  principal  is  still  due.  But  how  are  we  to  know  whether  it  is  so 
or  not,  aniess  we  knew  the  circumstances  under  which  the  interest  has  been 
paid?  I  think,  therefore,  that  the  declaration  discloses  only  evidence  of  a  cause 
of  action  and  not  any  actual  canse  of  action  that  has  not  been  barred  by  the 
plea,  and  consequently  that  onr  jadgment  must  be  for  the  defendant."  Hollis  v. 
Palmer,  2  Bing.  N.  U.  713. 

Having  touched  on  St.  9  G,  4,  c.  14,  it  may  not  be  amiss  to  advert  to  a  case 
of  great  importance  lately  decided  on  it,  although  not  immediately  bearing 
TipoD  the  point  in  the  principal  case,  Whitcomb  v.  WbiUng.  The  enactment 
of  the  first  section  of  the  statute  is,  as  will  he  recollected,  that  no  acknowledg- 
ment or  promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  OC 
continuing  contract,  "unless  sncb  acknowledgment  or  promise  shall  be  made 
or  contained  in  some  writing,  lo  be  signed  by  (he  party  chargeable  thereby."  In 
consequence  of  these  lost  words,  it  has  been  solemnly  decided  that  an  acknow- 
ledgment, aigned  by  an  agent  in  behalf  of  the  debtor,  is  not  sufficient ;  Hyde  t. 
Johnson,  2  Bing.  N.  C.  777 ;  3  Hcott,  289,  S.  C.  It  does  not,  however,  appear 
from  that  case,  that  the  agent,  who  was  the  party's  own  wife,  was  authorised 
in  teriiing ;  so  that,  perhaps  some  donbt  may  still  exist  whether,  if  a  case  were 
to  occur,  in  which  an  agent  anthoriaed  by  writing  were  to  sign  a  written  ac- 
knowledgment, this  last  would  not  be  looked  upon  as  sufficiently  connected 
with  the  document  signed  by  the  principal  to  satisfy  the  words  of  the  statnte. 
It  most,  however,  be  observed,  that  the  eipressiona  used  by  the  Chief  Justice, 
in  Hyde  v.  Johnson,  are  extremely  comprehensive,  and  seem  to  militate  against 
such  a  distinction.  "  Looking,"  says  his  Lordship,  "  at  the  words  of  the  statute, 
it  is  confined  in  terms  to  a  writing  signed  by  the  party  chargeable  thereby ; 
and  as  the  effect  of  that  statute  is,  for  the  first  time,  to  introduce  a  legislative 
1  Tception  into  the  statute  21  Jac.  1,  c.  16;  and  thereby,  pro  tanto,  to  repeal 
it,  we  do  not  feel  onrsetves  justified  in  extending  such  ezceptioo  beyond  the 
plain  and  unambiguous  meaning  of  the  words  employed  therein.  The  legisla- 
ture has,  in  many  cases,  given  equal  efficacy  to  written  instruments  when  signed 
by  the  parties,  and  when  signed  by  their  agents;  but  in  all  those  cases  express 
words  have  been  employed  for  that  purpose.  The  Statute  of  frauds,  in  its 
third  section,  requires,  for  the  purposes  of  that  section,  a  note  in  writing  to  be 
signed  by  the  party,  '  or  their  agents  thereto  lawfully  authorised  by  writing ;' 
in  the  fourth  section  a  memorandum  or  note  in  writing  is  required, '  signed  by 
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the  party  to  be  charged  therewith,  or  some  other  persoD  thereto  b;  him  law- 
fully authorised;'  in  the  fifth  section,  a  deTise  of  lands  is  required  to  be  made 
in  writing,  to  be  signed  by  the  party  so  devising,  '  or  by  some  other  person  in 
bis  presence,  and  by  his  ezpreas  directions ;'  in  the  seventh  section,  a  declara- 
tion of  trnsts  of  any  lands  shall  be  in  writing, '  signed  by  the  party ;'  and  lastly, 
the  seventeenth  section  requires,  npon  the  sale  of  goods,  that  there  shall  be 
some  note  or  memorandani  in  writing  of  the  bar^in,  '  sipped  by  the  parties  to 
the  contract,  or  their  agents  thereanto  lawfolly  aathorised.'  It  appears,  there- 
fore, that  the  kgisktare  wet!  knew  how  to  express  the  distinction  not  only  be- 
tween a  signature  bj  the  party,  and  a  signatnre  by  his  agent;  bat  also  to 
describe  the  different  nodes  in  which  agents  for  different  purposes  are  to  be 
appointed.  The  same  observation  arises  npon  referring  to  the  more  recent 
statutes,  3  ±  4  W.  4,  c.  27,  s.  42,  and  c.  42,  b.  5.  When,  thererore,  we  find  in 
the  statnte  now  under  consideration,  that  it  expressly  mentions  the  signature 
of  the  party  only,  we  think  it  a  safer  constractioD  to  adhere  to  the  precise 
words  of  the  statute,  and  that  we  should  be  legislating,  not  interpreting,  if  v 
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extended  *its  operations  to  writings  signed,  not  by  the  party  chargeable 


thereby,  bat  by  his  agent." 
If  the  question  just  supposed  were  to  be  mooted,  a  good  deal  would  depend 
upon  the  wording  of  the  agent's  written  authority.  Supposing,  by  that  authority, 
A.  were  to  direct  the  ^^nt  "  to  investigate  the  account  between  htmseir  and 
B.,  and  to  acknowledge  the  balance,  if  any  should  appear  to  be  due  i"  it  possi- 
bly might  be  nrged  that  the  acknowledgment,  when  made  and  signed  by  the 
^ent,  would,  if  it  referred  in  terms  to  the  authority,  be  incorporated  by  refer- 
ence thereinto,  in  the  same  way  that  the  instrument  by  which  a  power  is  ex- 
ecuted becomes,  in  contooiplatioo  of  law,  part  of  the  deed  by  which  the  power 
was  created.  Supposing  that,  in  the  case  jost  put,  the  written  acknowledg- 
ment by  the  agent  were  to  be  held  sufficiently  connected  with  the  signatnre  of 
the  principal  to  satisfy  the  exigency  of  the  statute,  might  it  not  be  urged  with 
some  plausibility,  that,  as  omne  majiu  eotUinel  in  te  mintu,  less  effect  could 
not  be  given  to  the  signature  of  an  agent  acting  under  a  general  authority  I 
It  may  be  observed,  too,  that  the  policy  of  the  act  would  by  no  means  militate 
against  such  argnmenta,  for  the  object  of  the  statnte  was  to  prevent  a  claim 
from  being  made  out  after  the  lapse  of  a  number  of  years  by  mere  pmrtJ 
testimony ;  an  object  which  is  by  no  means  defeated  by  allowing  it  to  be 
made  out  by  any  number  of  teritUn  documents,  no  matter  by  whom  signed, 
provided  there  be  written  evidence  to  show  that  they  all  emanate  from 
the  party  to  be  charged,  and  are  clothed  with  his  assent.  Thus,  under  the 
Statnte  of  Frauds,  the  policy  of  which  is  eimilar  to  that  of  9  Q.  4,  c.  14,  the 
contract  may  be  contained  by  any  number  of  writings,  provided  they  can  be 
connected  in  sense,  without  the  interposition  of  parol  evidence.  Cobbold  t. 
Gaston,  L  Bing,  399;  Jackaon  y.  Lowe,  Ibid.  9 ;  Phillimore  v.  Barry,  I  Camp. 
613;  Saunderson  v.  Jackson,  2  B.  ft  F.  238.  Suppose  A.  were  in  writing  to 
acknowledge  a  debt  dae  from  B.  to  C,  and  B.  were  afterwards,  by  writiag 
signed,  expressly  to  approve  of  that  acknowledgment ;  would  not  such  an  ap- 
proval be  sufficient  to  take  the  debt  out  of  the  operation  of  the  statnte  t  may  it 
not  be  contended  that  the  mtisimomnUraiihibitiorelroiraitiiurettiMMdaioeqiiipa- 
ratur  is  convertible,  and  that,  if  snch  a  subsequent  approval  by  B.  would  eu(B<», 
a  previous  authority,  similarly  signed,  would  suffice  ^o !  [In  the  more  recent 
case  of  Clark  v.  Alexander,  8  Sc.  N.  B.  147  ;  Hyde  v.  Johnson,  was  recognised 
and  acted  npon,  and  it  was  made  a  question,  which  however  the  state  of  facts 
Tendered  it  unnecessary  to  decide, — whether  a  written  acknowledgment  made 
and  signed  by  one  of  several  partners,  stands  upon  a  diSerent  footing  from  a 
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writton  ftcknowledgment  made  and  signed  by  one  of  several  ordioat?  joint  oon- 
tnctoTs,  which  ia  provided  for  by  the  act  9  Geo.  4,  c.  14, — a  questioii  too  which, 
when  it  comes  to  be  BolemnLj  discussed,  there  ma;  not  be  found  mach  difficnlty 
in  aoBweriDg  in  the  negatire.] 

There  is  in  the  9  O.  4,  c.  14,  a  proTiBO,  that  "  no  memorattdnm  or  other  writ- 
ing made  necessary  b;  this  Act  shall  be  deemed  to  be  aa  agreement  withia  a,ay 
Stamp  Act."  The  effect  of  tliis  appears  to  be  to  render  the  stamp  nnnecessar;: 
where  the  agreement  is  pnt  in  merely  for  the  porpose  of  avoiding  the  statate  of 
limitations,  the  debt  having  been  proved  alinode.  But  if  it  were  pnt  in  as  the 
only  evidence  of  a  debt  though  more  than  six  years  old,  tembU  that  it  would  re- 
quire a  stamp,  Morris  v.  Dixon,  4  Ad.  &  Ell.  845.  The  proviso  has  been  held 
to  be  inapplicable  to  the  case  of  an  onstaniped  promisaoty  Note,  Jones  v.  Byder, 
4  U.  ft  W.  32. 


In  order  to  tmderstand  how  tax  a  payment  or  acknowledgment  by  one  of 
Beveral  co-aontractora,  ahonld  be  allowed  to  take  a  cause  of  action  arising 
under  the  joint  contract,  oat  of  the  statute  of  limitations  as  against  the  rest, 
it  is  necessary  to  inquire  into  the  general  principles,  on  which  evidence  of 
flubseqaent  &ct8  or  admissions,  is  received  to  prevent  the  operation  of  that 
statute  as  a  bar  to  a 'recovery. 

It  is  now  held  universally,  both  in  the  United  States  and  in  England, 
that  in  order  to  take  a  case  out  of  the  Btatnt«  of  limitations,  there  mast  be 
evidence  from  which  the  law  can  imply  a  new  promise,  although  snch  pro- 
mise may  be,  and  when  the  declaration  pursues  the  original  facts,  must  be, 
Bupported  by  the  old  consideration.  No  express  or  actual  promise  is  necessary 
if  the  ciroumetances  ^re  such  that  one  can  be  implied,  as  it  always  will  be, 
&om  an  unconditional  acknowledgment ;  Johnson  t.  Evans,  8  Oill,  155  ; 
Boss  V.  Boss,  20  Alabama,  105.  But  the  acknowledgment  most  be  express 
and  anambiguous;  Bryan  v.  Ware,  20  Alabama,  687 ;  Grant  v.  Ashley,  7 
English,  762;  Bill  v.  Crawford,  8  Gnttan,  110;  Ten  Eyck  v.  Wing,  1 
Mann.,  40 ;  and  will  be  insufficient  if  it  be  not,  even  when  made  in  the  form 
of  a  promise.  Thus  it  has  been  repeatedly  and  expressly  decided  in  New 
York,  that  to  prevent  the  operation  of  the  statute  as  a  bar,  there  must  have 
been  within  six  years,  either  an  express  promise,  or  the  acknowledgment  of 
%  tabtiUing  debt,  from  which  a  promise  of  payment  may  be  inferred.  With 
whatevOT  cleoraess  the  debt  be  acknowledged,  if  the  debtor  express  an  in- 
tention not  to  pay,  there  can  be  no  recovery ;  and  the  same  result  will  fol- 
low a  ountingent  or  conditional  promise  of  payment,  unless  the  oonditicn  or 
contingency  be  shown  to  have  occurred,  or  to  have  been  performed  ;  A:i  "a 
T.  Webster,  15  Wendell,  281;  Stafford  v.  Bichardson,  lb.  302;  Gayloid 
T.  Van  Loan,  lb.  308 ;  Hancock  v.  Bliss,  7  Id.  267 ;  Stafford  v.  Bryan,  3 
Id.  532;  Purdy  v.  Austin,  lb.  187;  Sands  v.  Gelaton,  15  Johnson,  511; 
Banforth  v.  Culver,  11  Id.  146.  The  law  is  held  the  same  way  in  Msssa- 
chasetts;  Bangs  v.  Hall,  2  Pick.  368  ;  Bailey  v.  Crane,  21  Id.  328  ;  Bar- 
nard V.  Bartholomew,  22  Id.  291;  Mumford  v.  Freeman,  8  Metcalf,  432. 
"  If,"  said  Shaw,  C,  J.,  in  Sigonmey  v.  Dmry,  14  Pick.  390,  "  more  than 
MX  years  have  elapsed  aince  the  making  of  the  original  promise,  or  since 
the  canae  of  action  thereon  accrued,  it  must  appear  that  the  defendant  has 
made  a  new  promise  to  pay,  within  six  years.  Snch  promise  may  be  ex- 
press or  implied,  and  a  jury  will  be  authorized  and  bound  to  infer  snch 
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promiee,  from  a.  clear  unconditional  and  unqualified  admiseion  of  tbe  exist- 
ence  of  the  debt,  at  the  time  of  such  adinission,  if  unaccompanied  with  any 
refusal  to  paj,  or  declaration  indicatiTe  of  aoy  intention  to  insist  on  the 
statute  of  limitiatiODS  as  a  bar."  This  language  necessarily  implies,  that 
tbe  moat  unqualified  admission  of  the  existence  of  a  debt,  will  be  inauGG- 
cient  to  sustain  recovery,  if  accompanied  by  expressions  showing  an  inten- 
tion not  to  pay  it,  or  to  rely  on  the  statute  for  protection.  The  same  rule 
prevails  in  the  Supreme  court  of  the  United  StAtes,  where  it  has  been  ra> 
peatedly  determined,  that  evidence  of  tho  confessions  of  the  defendant  that 
the  debt  still  subsists,  will  not  render  him  liable,  when  more  than  six  years 
have  elapsed  since  the  cause  of  action  accrued,  nnless  they  are  unqualified 
by  any  expressions,  inconsistent  with  an  intent  of  payment.  This  doctrine 
was  held  by  Marshall,  0.  J.,  in  Wetzell  v.  BussarJ,  11  Wheaton,  315, 
and  still  more  strongly  laid  down  in  the  subsequent  case  of  Moore  t.  Bank 
of  Columbia,  6  Peters,  92.  It  was  there  said,  that  to  take  a  case  out  of 
the  statute,  "  where  there  is  no  express  promise,  there  must  be  an  unquali- 
fied and  direct  admission  of  a  subsisting  debt  which  the  party  is  willing  to 
paj,"  and  that  if  there  are  "  aocomp&iiying  circnmstances  which  repel  tbe 
intention  to  pay,"  the  plaintiff  cannot  recover. 

The  same  law  has  been  repeatedly  and  unequivocally  declared  by  the 
Supreme  Oourt  of  Pennajlvania.  A  new  promise  is  held  necessary,  and  on 
the  maxim  "  expressam  facit  cessare  taciturn,"  the  fullest  acknowledgment 
of  a  debt  is  not  permitted  to  raise  a  legal  promise  of  payment,  when  accom- 
panied with  espressioos,  iacousistent  with  an  intention  to  revive  the  obli- 
gation which  the  statute  has  extinguished ;  Fries  v.  Boisselet,  9  Sergeant 
&  Rawlo,  128 ;  Church  v.  Feterow,  2  Penn.  305 ;  Hogan  v.  Bear,  5  Watts, 
111;  Berghaua  V.  Calhoun,  6  Watts,  220;  Allison  v.  James, 9  Watts,  381; 
Hay  V.  Kramer,  2  W.  &  S,  138 ;  Gilkyson  v.  Larue,  6  Id.  217. 

The  law  is  held  the  same  way,  in  moat  of  the  other  states  of  the  Union,  aod 
there  can  be  no  recovery  in  cases  barred  by  the  statute,  without  such  an  bq> 
knowledgmenl  of  the  obligation  of  the  defendant,  as  to  constitute  a  new  cause 
of  action,  when  the  suit  is  brought  in  debt,  or  raise  a  new  promise  by  impli- 
cation, when  it  is  in  assumpsit;  Bromwell  v.  Buckman,  7  Blackford,  537; 
Bobbins  v.  Farley,  2  Strobhart,  348 ;  Dickinson  v.  Conway,  5  Georgia,  486; 
M'Lelbn  v.  Albee,  17  Maine,  184  ;  Pray  v.  Garoelon,  id.  145;  Port«r  v. 
Hill,  4  Greenleaf,  41 ;  Perley  t.  Little,  3  Greenleaf,  97  ;  Ventria  v.  Shaw, 
14  New  Hampshire,  422;  Shaw  7.  Newell,  1  Rhode  Island,  488;  Fry  v. 
Kerk,  4  Gill  &  Johnson,  509  ;  Ten  Eyck  v.  Wing,  1  Manning,  40 ;  Tay- 
lor y.  Stidman,  U  Iredell,  440;  Sherrod  v.  Bennett,  8  Id.  309;  Cross  ». 
Conner,  14  Vermonl,  398;  Phelps  v.  Stewart,  12  Vermont,  263;  White 
T.  Dow,  23  Id.  300  i  Brainerd  v.  Buck,  25  Id.  573 ;  Ayrea  v.  Richards, 
12  Illinois,  146;  Exeter  Bank  v.  Sullivan,  6  New  Hampshire,  132;  Tillet 
T.  Linsey,  6  Marshall,  337 ;  Executor  of  Head  v.  Executor  of  Manners, 
5  Marshall,  255 ;  Harrison  v.  Handley,  1  Bibb,  443  ;  Gray  t.  Lawridge, 
2  Bibb,  285. 

These  oases,  and  indeed  the  whole  current  of  modem  deciuon,  clearly 
establish  that  the  admission  must  not  only  be  unqualified  in  itself,  bat  that 
there  mast  be  nothing  in  the  attendant  acts  or  declarations  of  the  defend- 
ant to  qualify  it,  or  rebut  the  inference  of  willingness  to  pay,  to  which  an 
nnqual^ed  admission  natnrally  and  primarily  gives  rise.     Thus,  the  state- 
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meat  of  a  debt  in  a  petition,  for  the  discharge  of  the  debtor  aa  an  inaolvent 
has  been  held  not  to  take  itoot  of  the  statute,  because  the  circumstaQcesDnder 
which  the  statement  is  made,  are  inconBistent  with  a  preseot  purpose  of  paj- 
meat;  Christj  t.  Flemingtoii,  10  Barr,  129;  altboogh  Buch  an  acknowledg- 
meat  may  be  used  to  ahow  the  esietence  of  the  debt,  and  other  evidence  given 
to  prove  the  defendant's  willingness  to  pay  it ;  Woodbridge  v.  Allen.  And 
when  one  item  is  admitted,  at  a  meeting  held  for  the  purpose  of  stating  and 
settling  an  account,  which  is  not  stated  or  settled,  the  admission  will  be 
qualified  hj  the  purpose  for  which  it  is  made,  and  will  not  be  evidence  of  * 
new  promise,  in  a  suit  brought  for  that  particular  item ;  Nixon  v.  Brown- 
field,  2  Harris,  819. 

The  neoessitj  for  a  now  promise,  or  of  evidence  whence  a  new  promise 
may  bo  implied,  for  the  purpose  of  avoiding  a  plea  of  the  statute  of  limi- 
tations, is  aa  well  settled  in  England  as  in  this  country :  and  although  an 
express  or  implied  acknowledgment  of  the  debt  will  suffice;  Gardner  v.  M'Ma- 
hon,3  Q.  B.  561;  Walter  t.  Lacy,  1  M.  &G.  54;  Dodson  v.  Mackey,  8  A.  & 
E.  225;  yet  there  can  be  no  reoovery,  if  tbe  acknowledgment  be  accompanied 
with  any  qualification,  tending  to  rebut  the  implication  of  a  promise  of  pay- 
ment, which  would  otherwise  arise ;  Routledge  v.  Ramsay,  8  A.  &  S.  221 ; 
Spong  v.  Wright,  9  M.  &  W.  629  ;  Hart  v.  Prendergast,  1-1  Id.  741 ;  Crippa 
7.  Dana,  12  Id.  1&9 ;  Morrell  v.  Frith,  3  Id.  402.  The  operation  and  ex- 
tent of  the  rule  in  that  country,  will  best  appear  from  the  langaage  held  by 
Lord  Denuan  in  deciding  tbe  case  of  Bateman  v.  Finder,  3  Q.  B.  574 ; 
where  an  attempt  was  made  on  the  authority  of  Yea  v.  Fonraker,  2  Buir. 
1099,  to  sustain  a  traverse  of  a  plea  of  the  statute,  by  evidence  of  a  pay- 
ment by  the  defendant  since  action  brooght.  "  This  .case,  when  wa  con- 
sider It,"  said  his  Lordship,  "is  very  clear.  Yea  v.  Fonraker  is  acknow- 
ledged as  an  authority  in  Thornton  v.  Dlingworth ;  but  the  judges  distin- 
guish it  from  that  case.  Yea  v.  Fonraker  was  rightly  decided,  if,  as  Batlet 
and  HoLROTQ,  Js.,  lay  it  down  in  tbe  subsequent  case,  tbe  statute  of  limi- 
tations takes  effect  upon  the  ground  that  after  a  oertatn  time,  it  shall  be 
presumed,  that  tbe  debt  has  been  discharged.  For,  if  that  be  so,  an  acknow- 
ledgment made  at  any  time,  will  rebut  that  presumption.  But  in  Tanner 
v.  Smart,  6  B.  &  C.  602,  the  earlier  cases  were  revised,  and  the  doctrine 
as  to  presumption  of  payment  repudiated ;  and  it  was  held,  that  to  prevent 
the  operation  of  the  statute,  a  distinct  promise  was  necessary.  That  promise 
must  be  before  action  brought." 

The  courts  of  South  Carolina,  however,  distingnish  between  those  eaaci 
in  which  the  debt  is  barred  before  the  admission,  and  those  in  which  it  is 
not,  and  bold  muoh  slighter  evidence  sn£oient  in  tbe  latter  case,  than  in 
the  former.  Young  v.  Monpoey,  2  Bailey,  278  ;  Bowdre  v.  Hampton,  6 
Richardson,  208 ;  Deloacb  v.  Turner,  7  id.  143.  This  view  of  the  law  is 
onqnettionablj  at  varianoa  with  the  general  coarse  of  decision,  and  can 
hardly  be  sustained  on  principle.  To  continue  the  obligation  of  a  debt, 
reqmres  an  express  or  implied  promiae,  and  nothing  more  is  requisite  to 
revive  it  aAer  it  has  been  extinguished.  A  replication  of  a  new  promise,  or 
of  a  new  cause  of  action  within  six  years,  is  a  sufficient  answer  to  a  plea  of 
the  statute  under  all  circumatancea,  and  identity  of  allegation  would  seem 
to  imply  identity  of  proof.  In  Case  v.  Cushman,  1  Barr,  241,  Kennedy, 
J.  inclined  to  the  opposite  view,  that  as  a  new  promise  or  acknowledgment 
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befora  the  statute  takes  efieot,  adds  nothing  to  the  immediate  obllgadon  of 
the  debt,  it  u  wholly  inoperative.  Bat  this  opinioQ,  which  is  plainly  un- 
tenable, was  sabseqnently  disavowed  in  Morgan  t.  Walton,  4  Barr,  322, 
and  Forney  v.  Beaediat,  6  Barr,  225.  The  true  rote  nnqnestionablj  is, 
that  whether  the  admission  precede  or  follow  the  bar,  makes  no  diOerence, 
and  that  while  proof  of  the  continued  existence  of  the  debt,  and  of  the 
williagness  of  the  debtor  to  pay  is  requisite  in  all  cases,  nothing  more  will 
be  requisite  in  any;  Ayers  v.  Richards,  12  Illinois,  146. 

The  aokaowledgment  must  appear,  or  be  shown  to  relate  to  the  debt, 
which  is  the  canse  of  actios }  Stafford  t.  Bryan,  8  Wend.  585 ;  Martin 
T.  Broach,  6  Georgia,  21;  Lockhart  t.  EsTea,  Dudley's  S.  C,  321;  ■ 
Airey  v.  Stevenson,  11  Iredell,  86;  Brailsford  v.  James,  3  Strobhart,  171; 
Boxloy  V.  Gayle,  19  Alabama,  151 ;  but  will  be  presumed  to  refer  to  that 
proved  by  the  creditor,  unless  another  is  shown  to  exist  by  liis  evidence  or 
that  of  Che  debtor;  Bailey  v.  Crane,  21  Fiok.  823;  Woodbridge  v.  Allen, 
12  Metoalf,  470 ;  Coles  v.  Kelsey,  2  Texas,  541 ;  Brown  v.  The  State 
Bank,  5  English,  134  ;  Wood  v.  Wylds,  6  id.  754  ;  Guy  v.  T»ma,  6  Gill, 
82;  beoause,  if  there  be  no  other  debt,  there  is  no  need  of  proof;  and  if 
there  be,  the  burden  rests  with  him  who  maintains  the  affimtative.  Some 
of  the  cases  go  further  in  language,  if  not  in  decision,  and  require  specific 
proof  of  identity  in  all  cases,  either  from  the  words  of  the  acknowledg- 
ment, or  from  other  sources ;  Robinson  v.  Fraley,  2  Strobhart,  848 ;  Prey 
V.  Garoelon,  5  Shepley,  145;  Martin  v.  Broach;  and  there  can  be  little 
doubt  that  an  unsettled  account,  containing  different  charges  or  items,  will 
not  be  Jaken  ont  of  the  statute  by  a  general  admission  not  niming  the 
amount  due  on  the  whole,  nor  referring  te  any  specific  portion  ;  Hoff  v. 
Richardson,  7  Harris,  388;  CUrk  v.  Dntoher,  9  Cowen,  674;  because  the 
ambiguity  appears  under  these  circumstances,  on  the  face  of  the  evidence : 
and  such  ia  onqnesUonably  the  law  when  part  of  the  plaintiff's  demand  is 
barred  by  the  statute,  and  part  not,  nnleas  the  acknowledgment  is  so  worded 
as  to  refer  manifestly  to  the  former  as  well  as  to  the  latter;  Moi^n  v. 
Walton,  4  Barr,  321.  An  acknowledgment  which  is  vagne  and  ambiguous 
in  itself,  is  necessarily  insuffioient;  Harbould  v.  Kantv,  4  Harris,  210 ;  Shu- 
ber  T.  Suter,  10  id.  808 ;  Farley  v.  Knstenbader,  3  Barr,  418 ;  and 
the  resalt  moat  be  the  same,  where  the  ambiguity  or  nncertwnty  arises  from 
the  nature  of  that  to  which  it  refers;  but  whatever  may  have  been  said, 
it  has  not  yet  been  decided,  that  a  single  and  liquidated  debt  will  not  be 
revived  by  a  general  acknowledgment  or  promise  of  payment.  Certainty 
is  essentially  requisite  in  all  cases  to  a  good  cause  of  action;  but  an 
acknowledgment  will  be  snfficient,  if  it  oan  be  reduced  to  certainty  by 
applying  it  to  that  to  which  It  relates;  Smith  t.  Leeper,  10  Iredell,  86 ; 
Moore  v.  Hyman,  18  id.  272. 

When  the  debt  is  oertMn  and  liquidated  in  ite  character,  nothing  need 
be  said  in  the  aoknowledgment  abont  ita  amount;  Thompson  v.  French,  10 
Yerger,  458;  Hailebaker  v.  Reeves,  2  Jones,  264;  Bavia  t.  Steiner,  2 
Harris,  275;  Dinsmore  v.  Dinsmore,  8  Shepley,  433;  Williams  v.  GrifBth, 
8  Exchequer,  385,  843 ;  unless  there  is  something  in  the  words  of  the 
acknowledgment  itself,  or  in  the  cironmstences  under  which  it  is  made, 
to  show  that  the  debtor  meant  to  reserve  the  right  to  adjust  or  settle  the 
sum  to  bo  paid  himself,  instead  of  leaving  it  to  be  determined  in  the  man- 
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ner  preBoribed  bjr  tbe  law,  vhioh  may,  under  die  oinnimaUDeeB,  and  after 
the  lapse  of  time,  be  inadequate  to  jastioe.  Tbos  a  promine  or  aokaov- 
ledgment,  which  speaks  of  the  debt  as  unliquidated,  Peebles  v.  Mason,  2 
Devorenx,  S37 ;  Harbold  t.  Knotc,  4  Harris,  210 ;  or  merely  expresseB  an 
intention  to  pay  whatever  may  prove  to  be  dne  upon  fnrtber  examination, 
as  when  the  debtor  promiees  to  have  a  aettlement  of  the  aooouat,  or  to 
refer  it  to  arbitrators ;  Satton  v.  Bumtsa,  9  Leigh,  881 ;  Bell  t.  Craw- 
ford, 8  arattan,  110;  Moore  v.  Hyman,  13  Iredell,  272;  Morgan  v.  Wal- 
ton ;  will  be  interpreted  ia  its  more  obrions  sense,  of  a  willingness  to  come 
to  tennsArith  the  creditor,  and  not  deprive  himself  of  the  protection  of 
the  statDte.  In  like  manner,  great  iojnstiee  might  resnlt,  if  a  general  ac- 
knowledgment that  something  is  dne  on  an  nnliqnidated  accM>nnt,  for  goods 
sold  or  servioeB  rendered  at  diSerent  ^mes,  daring  a  long  continued  period, 
were  held  sufficient  to  remove  the  bar  of  the  itatnte,  and  authorise  a 
recovery  for  the  whole  of  the  demand ;  Snter  v.  Shnbor,  10  Harris,  808. 
But  the  questionisonepnrely  of  intention,  and  depends  wholly  on  the  mean- 
ing of  the  debtor  aa  deduced  from  bia  words  and  actions,  in  connexion  with 
all  the  ciroumstanoes  of  the  case.  Thus,  a  promise  to  settle  a  debt,  may  be 
given  in  such  a  way  os  to  show,  that  the  debtor  meant  to  bind  himself  to  pay 
it,  and  words  which  would  bo  wholly  ineafBcient  when  applied  to  an  nnset- 
tled  account,  may  have  a  different  signification  when  spoken  of  a  debt  which 
baa  been  liquidated  or  reduced  to  certainty ;  Aylett  y.  Bobinsou,  Q  Leigh, 
4b ;  Brookes  v.  Chesley,  4  Gill,  205 ;  8mith  v.  Leeper,  10  Iiedell,  86 ; 
Smellwood  v.  Smellwood,  1  Dev.  &,  Bat.  835;  Barnard  v.  Bartholomew, 
21  Pick.  828. 

The  admission  moreover,  must  express  or  imply  a  williagness  to  assume 
an  immediate  obligation,  eveo  if  it  defer  the  time  of  performance,  and  not 
be  limited  to  a  mere  expression  of  hope  or  anticipation ;  Spong  v.  Wright, 
9  M.  &  W.  629;  Hart  v.  Prendcrgast,  14  id.  741;  HarseiltoB  v.  Kenton's 
Ex'rs.  5  Harris,  238.  Thus  a  promise  or  attempt  to  make  on  arrange- 
ment for  the  payment  of  a  debt,  which  is  not  oanried  out,  or  perfected,  will 
not  rebut  a  plea  of  the  statute,  hecanse  it  shows  that  the  defendant, 
instead  of  being  willing  to  meet  the  debt  as  it  stands,  contemplates  paying 
it  in  some  other  form  or  manner  not  yet  determined  on ;  The  Kensington 
Bank  V.  Patton,  2  Harris,  479;  Oakes  v.  Mitchell,  15  Maine,  860. 

The  dicta  in  some  of  these  cases,  if  not  the  oases  themselves,  would  lead 
to  the  conclusion,  that  the  most  unequivocal  promise  to  pay  an  unliquidated 
debt  will  not  take  it  out  of  the  statute,  unleas  the  amount  actually  due, 
or  which  the  debtor  ia  willing  to  pay,  be  fixed  by  the  terms  of  tbe  promise, 
or  the  subsequent  langnage  or  conduct  of  the  parties,  instead  of  being  left  to 
the  determination  of  a  jury  on  such  CTidence  as  may  have  survived  the  lapse 
of  time.  The  Supreme  Court  of  Vermont,  however,  have  refaied  to  give 
their  assent  to  what  is  unquestionably  a  departure  from  the  previons  coarse 
of  decision,  and  hold  that  any  acknowledgment  which  admits  the  existence 
of  a  debt,  and  expresses  or  implies  a  willingness  to  pay  it,  will  remove  the 
bar  of  tbe  statute,  although  it  may  be  limited  in  terms  to  the  amount  which 
may  prove  to  be  dne  upon  examination  or  settlement  of  the  accoimte  betweeo 
the  parties;  Blake  t.  Parleman,  18  Vermont,  674;  Williams  t.  Finney,  16 
Vermont,  297;  Macklin  v.  Macklin,  ib.  193;  Cooper  v.  Parker,  25  id.  502. 
Thus  in  Cooper  v.  Parker,  where  the  plaintiff  expressed  his  appreheoaion  that 
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the  debt  wonM  be  barred  by  the  aUtnle,  and  the  defendant  replied  that  the 
statute  should  make  no  difference,  that  he  would  look  over  the  acsounts  with 
the  plaintiff,  and  pay  what  naa  fonnd  tobedne;  REDFrEU>,  G.  J.,  said,  tbat 
^e  language  thns  used,  proved  the  exiatenoe  of  an  nnaetlled  account,  the 
irillingDeas  of  the  defendant  to  settle  it,  bb  intention  to  pay  vhat  was  due, 
and  a  promise  not  to  take  advantage  of  the  lapse  of  time,  which  probably 
caused  the  plaintiff  to  delay  his  action;  and  that  the  case  thns  presented, 
was  clearly  without  the  bar  of  the  statute.  In  this  instance,  however,  the 
estoppel  resulting  from  the  faith  reposed  by  the  creditor  in  the  assurances 
of  the  debtor,  seems  to  have  had  some  influence  upon  the  decision. 

Whether  the  debt  will  be  revived  by  an  ambiguous  promise  or  acknow- 
ledgment, depends  upon  what  is  really  meant  by  the  person  who  makes  it, 
and  this  should  ordinarily  be  left  to  the  jury,  under  proper  instructions  from 
the  court;  Qnyv.  Tams,  6  Gill,  82;  Lloyd  v.  Hannd,  2  Term.  760; 
Bird  V.  Gammon,  3  Bing.  N.  0.  883 ;  Dorr  v.  Swartwont,  1  Blatchford,  179  ; 
Wainman  v.  Kynmao,  1  Exchequer,  118  ;  however  clear  or  certun  the 
evidence  may  be;  White  v.  Jordan,  27  Maine,  370,  and  unless  there  is  e 
plain  want  of  evidence,  when  a  verdict  should  be  directed  for  the  defend- 
ant, whether  the  evidence  be  in  writing  ;  Marseilles  v.  Kenton's  Ex'ra,  5 
Harris,  289  ;  Morell  v.  Frith,  8  M.  &  W.  402 ;  or  merely  verbal ;  Han- 
cock V.  Blifis,  7  Wend.  206 ;  Sutton  v.  Burmss,  S  Leigh,  381 ;  Bell  v. 
Crawford,  8  Grattao,  IIO;  Berghaus  v.  Calhoun,  6  Watts,  219  ;  Farley 
V.  KuBtenbader,  8  Barr,  418 ;  Waples  v.  Layton,  8  HarringtoD,  508 ; 
Ventris  v.  Shaw,  14  New  Hampshire,  422 ;  Bell  t.  Morrison,  1  Peters, 
851.  Ob  the  other  hand,  it  la  nnquestionably  the  duty  of  the  jarj,  to 
find  for  the  plaintiff,  on  clear  proof  of  a  subsequent  part  payment  or  other 
unequivocal  acknowledgment  of  the  debt,  and  of  the  court  to  grant  a  new 
trial,  if  they  do  not ;  Jones  v.  Jones,  1  Foster,  219 ;  Bucker  v.  Fraiier, 
4  Strobbart,  93  ;  although  the  point  is  one  on  which  juries  asnally  require 
restraint,  rather  than  prompting. 

It  has  already  been  stat«d,  that  in  order  to  revive  a  debt,  there  must  be 
sufficient  ground  for  inferring  not  only  that  the  debt  is  due,  hut  that  the 
debtor  is  willing  to  pay  it,  and  the  most  unequivocal  admission  of  the  former 
point  will  not  always  justify  ajury  in  finding  the  latter.  A  man  who  admits 
that  he  owes  a  debt,  will  ordinarily  be  presumed  to  be  willing  to  mske 
payment,  but  this  presumption  may  be  rebutted  either  by  the  circumstaneos 
under  which  the  admission  is  made,  or  by  the  acts  and  declarations  of  the 
person  who  makes  it ;  Smith  v.  Talbot,  6  English,  666.  And  it  must 
always  to  be  remembered,  that  the  law  leaves  the  question  whether  a  demand 
barred  by  the  statute  shall  be  paid,  wholly  to  the  debtor,  who  may  reject  or 
admit  the  whole  or  any  part  of  the  obligation  as  he  pleases,  although  when 
ha  has  once  made  his  election  to  be  bound,  he  cannot  afterwards  recede 
from  it,  and  disappoint  the  expectations  which  he  has  created ;  Bailey  v. 
Crane,21  Pick.  323;  Mumford v.  Preeman.S  Metcalf,432.  Themostpod- 
.  tive  and  unequivocal  admlsuon  of  the  legal  obligation  of  a  debt,  may  therefore 
be  invalidated  by  a  statement  that  it  is  unjust,  and  not  binding  on  the  debtor 
in  morals;  Pbelps  v.  Stewart,  12  Vermont,  256;  that  the  debtor  is  too 
poor  or  unable  to  pay  it;  Manning  t.  Wheeler,  13  New  Hampshire,  486; 
Thayer  v.  Mills,  2  Sbcpiey,  300  ;  Cross  v.  Conner,  14  Vermont,  394  ;  that 
he  would  have  paid  the  debt,  had  he  not  been  badly  treated ;  Goldsby  t. 
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Qentle,  4  Blackford,  480 ;  that  he  iatendB  to  rely  on  the  statute  as  a 
defence;  Hay  t.  Kramer,  2  W.  &  S.  137;  that  the  creditor  hag  taken 
UDgeatlomaoly  means  to  obtain  payment,  and  shonld  be  kept  out  of  the 
debt  as  long  as  posaible  ;  Fries  t.  Boisselet,  9  S.  &  B.  128 ;  or  by  any  other 
attendant  circamstaDca  or  declaration  inaonsistcnt  with  the  presnmption 
which  would  otherwise  arise  from  the  admission.  Thus  in  Moore  y.  The 
Bank  of  Columbia,  6  Peters,  86,  a  declaration  by  the  defendant  to  a  party 
of  friends  at  a  tavern,  that  be  had  paid  off  every  debt,  except  one  five 
hundred  dollar  note,  wbioh  he  owed  to  the  bank,  and  oonld  pay  at  any 
time,  was  held  insufficient  to  remove  the  bar  of  the  statute,  chiefly  because 
the  place  and  manner  in  which  the  declaration  was  made,  did  not  justify 
an  inferenoe  that  it  was  meant  as  a  serions  admission  of  the  obligation  of 
the  debt,  and  of  the  duty  of  the  debtor  to  pay  it.  And  hence,  when 
the  purpose  or  intention  with  which  the  words  are  spoken  is  at  all  doubtful, 
the  questiou  should  be  left  to  the  jury,  and  it  will  be  for  them  to  determine 
whether  the  speaker  was  in  jest  or  earnest;  Wninman  v.  Eynman,  1 
Exchequer,  118. 

It  necessarily  follows  from  what  hae  been  sud,  that  if  the  acknowledg- 
ment of  the  debt  be  coupled  with  terms  or  conditioDs  of  any  sort,  no 
recovery  can  be  bad  without  proof  of  their  fol&lment ;  Cocks  v.  Weeks,  7 
Hill,  45 ;  The  Farmers'  Bank  v.  Cbrk,  4  Leigh,  60il ;  Shaw  v.  Newell,  1 
Rhode  Island,  483 ;  because,  as  the  debtor  may  admit  the  debt,  and  yet 
refuse  to  pay  it,  without  giving  any  reason  for  hia  refusal;  Careth  v. 
Paige,  22  Vermont,  179,  he  must  necessarily  be  entitled  to  assume  an 
intermediate  position,  and  accord  a  portion  of  that  which  he  might  with- 
hold altogether.  Thus  an  offer  to  pay  a  fixed  snm  in  satisfaction  of  a 
lorger  one,  or  of  an  unliquidated  account,  will  not  remove  the  bar  of  the 
statute,  even  as  it  regards  the  sum  actually  offered,  unless  the  offer  be 
accepted  when  it  is  made,  or  within  a  reasonable  time  aftewards,  becanse 
the  acknowledgment  which  it  implies,  cannot  be  separated  from  the  condi- 
tion with  which  it  is  accompanied  ;  Bell  v.  Morrison,  1  Peters;  Farley  v. 
Kustenhader,  3  Barr,  418 ;  M'Glensey  v.  Fleming,  4  Bev.  &.  Bat.  129 ; 
Wolf  V.  Fleming,  1  IredeU.  290 ;  Smith  t.  Eastman,  3  Cuahing,  558 ; 
Mumford  t.  Freeman,  8  Metcalf,  432.  In  like  manner,  if  a  promise  to 
pay  a  debt  barred  by  the  statute,  in  goods,  or  the  notes  or  bills  of  a 
Btranger  have  any  legal  validity  which  may  be  doubted ;  Earle  v.  Oliver, 
1  Exchequer,  71;  Reeves  v.  Qeome,  1  M.  &  W.  823;  it  cannot  be 
binding  without  proof  that  the  creditor  assented  to  it  at  the  time,  and  that 
the  debtor  subsequently  refused  to  perform  it;  Bush  v.  Brainerd,  8  John- 
son, 467 ;  Wolf  V.  Flemming,  1  Iredell,  290  ;  Taylor  v.  Stedman,  11  Id. 
447 ;  M'Lcllan  v.  Albee,  5  Shepley,  184.  It  is,  however,  evident,  that 
nnleSB  the  qnallGcation  or  condition  really  restrict  or  limit  the  meaning 
of  the  acknowledgment,  it  will  be  wholly  immaterial,  and  may  be  dis- 
regarded by  the  creditor;  Whitney  t.  Bigelow,  4  Pick.  110;  Watkina  v. 
Stevens,  4  Barbour,  168.  And  it  has  even  been  held  that  a  promise  to  go 
to  work,  and  pay  when  able  requires  so  proof  of  ability ;  The  first  Con- 
gregational Society  v.  Miller,  15  New  Hampshire,  820;  Bntterfield  v. 
Jacobs,  lb.  52;  Cnmminga  v.  Ooaaet,  19  Vermont,  508.  Bnt  these  cases 
are  opposed  by  the  general  course  of  decision,  under  which  no  recovery 
jctMi  be  bad  on  a  promise  to  pay  a  debt  b&rred  by  the  statute,  when  able, 
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vithont  proof  that  the  means  of  the  debtor  are  such  aa  to  enable  him  to 
make  the  payment;  Tompkins  v.  Browa,  1  Denio,  247  ;  Laforge  t.  Jayue, 

9  Barr,  410 ;  Sherman  y.  Jacobs,  1  Borboor,  254.  It  would,  however, 
appear,  that  the  creditor  will  be  entitled  to  recover  on  proof  of  the  fulfilment 
of  the  condition,  however  essentially  it  may  qualify  the  acknowledgment, 
and  that  a  promiH  to  pay  the  debt,  if  proved,  may  be  binding,  though 
conpled  with  a  denial  that  it  is  due,  if  Hufficient  proof  of  its  existence  can  be 
brought  to  eatiafy  the  jury  empannellod  to  try  the  issue  ;  Dean  v.  Pitt^ 

10  Johnson,  35 ;  Paddock  v.  Colby,  18  Vennont,  486 ;  Hill  v.  KendaD, 
25  Id.  528. 

A  promise  not  to  plead  the  statute  has  been  held  binding  on  the  debtor 
in  a  great  number  of  instances ;  Paddook  v.  Colby,  18  Vennont,  485 
Brown  V.  The  State  Bank,  5  Engliah,  134 ;  Smith  v.  Leper,  10  Iredell,  86  [ 
Randon  v.  Toby,  11  Howard,  493  ;  Cooper  v.  Parker,  26  Vermont,  502 
either  as  an  estoppel.  The  Utica  Ins.  Co.  v.  Bloodgood,  6  ^Vend. ;  Allen  t. 
Webstar,  15  lb.  289  ;  BandoQ  v.  Toby,  or  as  a  oonditional  engagement  to 
pay  the  debt,  if  the  creditor  encceed  in  proving  it  j  Burton  v.  Stevens,  24 
Vermont,  181.  The  latter  would  seem  the  better  interpretation,  unless 
more  than  six  years  have  elapsed  stnoe  the  promise  vae  given;  Gardner  t. 
M'Mahon,32  B.861;  Barton  v.  Stevens,  24  Vermont,  131;  and  when  they 
have,  it  will  fall  directly  within  the  mischief,  which  the  statute  was  meant 
to  obviate,  and  cannot  be  held  valid  without  virtually  abrogating  its  pro- 
Tieions;  Waters  v.  The  Earl  of  Thanet,  2  Q.  B.  757;  Hodgdon  v.  Chase, 
82  Maine,  169. 

The  acknowledgment  need  not  be  made  expressly  or  in  words,  but  may 
be  implied  from  any  act  or  statement,  which  necessanly  and  directly  admits 
or  presupposes,  the  ezistenoe  of  the  debt,  and  of  the  obligation  to  pay  it. 
Thus  the  payment  of  interest  is  an  admission  that  the  principal  is  dne  and 
payable ;  Pordon  v.  Purdon,  10  M.  &  W.  661 ;  Bamfield  v.  Tupper,  7 
Exchequer,  27 ;  Sanford  v.  Hayes,  19  Conn.  591 ;  whether  the  interest 
aoomed  before  or  after  the  bar  of  the  statute ;  Fryeburgh  v.  Osgood,  21 
Maine,  176 ;  although  the  payment  of  principal  has  been  held  not  to  be  an 
acknowledgment  of  the  obligation  to  pay  interest ;  Colyer  v.  Wilcock,  4 
Bing.  815.  So  a  payment  made  on  aooount,  or  as  a  part  payment  of  prin- 
cipal admits  the  liability  to  pay  the  residue,  whether  it  be  made  in  money, 
Smith  V.  Simms,  9  Georgia;  Strongv.  M'Cormick,  5  Vermont,  338  ;  Jcmea 
T.  Jones,  1  Foster,  219 ;  Carshore  v.  Huyok,  5  Barbour,  483 ;  The  State 
Bank  v.  Waddy,  5  English,  348,  in  a  bill  or  note ;  lllaley  v.  Jewett,  2 
Hetcalf,  168  ;  or  in  goods ;  Hart  v.  Nash,  2  Cr.  M.  &  B.  837  ;  Tnmey  v. 
Sodwell,  8  Ellis  &  Blackburn,  136 ;  Sibley  v.  Lambert,  80  Sfaine,  25S  ; 
Bandon  v.  Toby,  11  Howard,  493  ;  Hooper  v.  Stevens,  4  A.  &  E.  71.  This 
results  neoeasarily  from  the  rule,  that  any  admission  of  the  continued  exiet- 
enee  and  obligation  of  a  debt,  will  give  rise  to  an  implied  promise  to  pay 
it ;  and  henee,  when  the  plaintiff  and  defendant  agreed,  that  the  interest  on 
a  promissory  note  held  by  the  former,  should  he  kept  back  by  the  latter,  aa 
eompensation  for  the  bowd  of  a  ohild,  the  performance  of  the  agreement 
by  the  support  of  the  child,  was  held  sofficient  to  remove  the  bar  of  the 
statute,  as  being  in  efieot  a  part  payment  of  the  interest  due  on  the  note  ; 
Bndger  v.  Arch,  10  Exchequer,  333.  And  it  is  equally  well  settled,  that 
whenerer  there  have  been  reciprocal  credits  or  mutual  acoounts,  a  subse- 
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qnent  credit,  or  tlie  iotrodnetion  of  a  oew  item  into  the  Mconot,  vith  an 
express  or  implied  reference  to  the  former  transkotions  between  the  psrtiee, 
will  be  coDsidered  u  an  admission  that  ibej  are  still  in  foroe,  and  thus  lake 
them  out  of  the  operation  of  the  statute ;  Hodge  v.  Manlej,  25  Vermont, 
210 ;  Abbott  v.  Heath,  1 1  Id.  525;  Catling  t.  Skoolding,  6  Term,  189 ;  Von 
Swearingen  t.  Harris,  1  W.  A  8.  866;  Thomas  v.  Hopper,  lb.  467 ;  Goga- 
well  V.  Dolliver,  2  Mass.  217;  Abbott  t.  Reed,  11  Vermont,  B25;  Wood  v. 
Barney,  2  lb.  369 ;  Chamberlin  t.  Gnyler,  9  Wend.  126;  Bnmet  y. 
Bryan,  1  Halstead,  337 ;  Belles  v.  Belles,  7  lb.  B89 ;  Davis  t.  Smith,  4 
Gieenleaf,  337;  Wilson  v.  Calvert,  18  Alabama,  274.  For  when  goods 
are  sold  or  money  leot,  with  an  nnderstanding  that  the  amount  shall  be 
credited  against  a  prior  debt,  the  eziatence  and  obligation  of  the  dobt  are 
necessarily  admitted,  and  a  promise  to  pay  it  will  be  inferred ;  Evans  v. 
Simons,  9  Exchequer,  208.  Hence,  nothing  is  better  settled,  than  that  if 
any  item  in  a  ruoning  aooonnt,  which  contains  debts  or  credits  on  both 
sides,  be  within  six  years,  the  whole  will  be  exempt  fhim  the  bar  of  the 
statute.  Bnt  no  snch  inference  can  be  drawn,  from  an  account  which  con- 
sists wholly  of  charges  made  by  one  party  agunst  the  other;  Kimball  t. 
Brown,  7  Wend.  322;  Miller  v.  Colwell,  2  Southard,  677;  Chapman 
V.  Bates,  5  Vermont,  143 ;  Gold  t.  Whitcomb,  14  Pick.  188 ;  although 
it  may  conliun  entriee  of  sales  or  advances  within  six  years  before  action 
brought ;  Hay  v.  Kramer,  2  W.  &  S.  137 ;  Lowber  t.  Smith,  7  Barr, 
681 ;  Todd  v.  Todd,  15  Alabama,  743 ;  Hodge  v.  Manley,  26  Vermmt, 
210. 

The  explanation  of  this  course  of  decision  would  seem  to  be,  that  as  a  sale 
by  a  debtor  to  a  creditor,  is  nsually  made  with  an  express  or  implied  under- 
standing that  the  debt  shall  he  credited  against  the  purchase-money,  the 
claims  of  both  parties  will  be  viewed  as  mutually  dependent,  and  each  will 
operate  as  a  tacit  admission  of  the  obligation  of  the  other.  And  nothing  can 
be  more  obvious  than  the  injustice  that  might  ensue,  if  an  omission  to  make 
a  demand  on  one  side,  resulting  from  the  knowledge  that  a  counter  ehura 
existed  on  the  other,  and  that  nothing  wonld  be  due  upon  a  balance  of 
accounts,  were  not  exempted  from  the  penalty  which  the  statute  of  limiti^ 
tions  attaobes  to  delay  in  ordinary  cases. 

Bnt  as  no  acknowledgment  can  have  the  effaot  of  reriving  the  debt,  un- 
leas  it  proceed  from  the  debtor,  it  would  seem  that  even  when  the  account 
is  mutual,  it  must  contain  some  entry  within  six  years,  which  con  be  treated 
as  an  express  or  implied  admission  by  the  defendant^  that  he  still  owea 
the  plaintiff,  and  is  willing  that  one  claim  should  be  eet  off  against  the 
other.  And  although  the  entry  on  which  this  inference  is  founded,  need  not 
be  made  by  the  defendant;  Sickles  t.  Mather,  20  Wend.  72 ;  it  mnsl  at  least 
appear  to  have  received  his  sanction,  and  to  relate  to  some  transaction  which 
ibrmed  part  of  a  series  of  mutual  dealings  between  the  parties,  "  Wben," 
said  ISHAU,  J.,  in  Hodge  V.  Manly,  25  Vermont,  206,  214,  "it  is  said  that 
every  new  item  of  credit,  or  part  payment,  revives  all  preceding  cbargea,  and 
prevents  the  operation  of  the  statute  of  limitations,  it  must  bo  nnderstood 
with  tbiequalificatjon,  that  the  item  of  credit  must  arise  from  the  mutual  act 
and  consent  of  both  parties,  and  with  the  understanding,  express  or  implied, 
that  it  is  to  enter  into  and  become  a  part  of  their  mntual  dealing  or  aecoun^ 
and  be  the  subject  of  future  adjustment  in  ascertaining  the  general  balance 
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doe  thereon.  For  there  is  no  propriety  in  permitting  &  parly  to  defeat  the 
operation  of  the  statute  on  a  matual  accoant,  hy  making  entries  of  credit, 
nnlesB  the  charge  has  arisen  by  consent,  or  in  their  usual  course  of  deml- 
ing."  The  principle  thus  laid  down  is  clear  but  its  application  not  a  little 
difficult.  In  Belles  t.  Belles,  7  HaUtead,  339,  and  again  in  Gulick  v.  The 
Turapike  Co.,  2  Green,  54^,  mutual  dealings  and  reciprocal  demands  on 
both  sides,  irithin  six  years,  were  held  to  be  necessary ;  ftnd  it  seems  to  have 
been  thought  that  even  this  will  not  be  sufficient,  without  the  proof  or  pro- 
duction of  Bome  charge  or  entry  by  the  defendant,  of  a  nature  to  operate 
as  an  implicit  acknowledgment.  "  It  is  not  enough,"  said  Homblower,  C.  J., 
in  delivering  the  opinion  of  theconrt  in  Qnliok  v.The  Turnpike  Co.,  "that 
there  shall  be  enbies  on  both  sides,  there  must  be  entries  on  both  sides 
within  six  years."  On  the  other  hand  it  was  said,  in  Sickles  v.  Master, 
20  Wendell,  72,  that  when  the  traosaotions  betwecD  the  parties  have  the 
character  of  mutuality,  a  new  entry  on  cither  side  will  revive  the  anteced- 
ent obligation  on  both.  Whether  a  prior  debt  will  be  revived  by  a  new 
transaction  between  the  debtor  and  creditor,  would  seem  to  depend  on  the 
nature  of  the  transaction,  and  of  the  accorapanying  circumstances,  and  not 
merely  on  whether  the  debtor  enters  it  in  hia  books.  Every  sale  by  a 
debtor  to  tt  creditor,  on  the  faith  of  the  debt,  is  an  acknowledgment  of  its 
existence,  whether  an  entry  be  made  of  it  by  the  vendor  or  not,  but  a 
new  credit  given  by  a  creditor  to  a  debtor,  cannot  be  construed  as  an  ad- 
mission  by  the  letter  of  his  previous  liability,  unless  there  is  eomelhing  in 
the  transaction  itself,  or  the  manner  in  which  it  is  brought  into  the  accoant, 
to  give  it  K  character  which  it  would  not  otherwise  have. 

The  class  of  oases  just  oonsidered,  which  proceed  on  the  ground  of  an 
implied  acknowledgment  of  the  debt,  moat  be  distinguished  from  thoee 
under  the  exception  in  the  statute  of  limitations,  with  regard  to  acoonnta 
between  merohant  and  merchant,  concerning  the  trade  of  merchandixe, 
which,  as  the  better  opinion  appears  to  be,  notwithstanding  the  cases  of 
Coster  V.  Murray,  5  Johnson's  Ch.  522,  532,  and  Dtdier  v.  Davison, 
2  Barb.  Ch.  477,  need  not  contain  any  item  within  six  years  ;  Melville  v. 
Wilson,  &  Cranoh,  15;  Ogden  v.  Astor,  i  Sanford  S.  C.  811;  sithongh 
they  must  have  been  open  and  current  within  that  time ;  Bamohunder  v. 
Hammond,  2  Johnson,  200  ;  Spring  v.  Gray,  6  Peters,  151 ;  Toland  ▼. 
Sprague,  12  lb.  300;  Bispham  v.  Price,  15  Howard,  162, 178;  Thompson 
V.  Bsher,  1  Harris,  310;  Braokenridge  v.  Ballaell,  1  Carter,  333;  must, 
as  it  would  seem,  be  mutual,  or  at  least  contain  matter  of  acoount,  and  not 
consist  of  a  single  and  isolated  charge  or  item ;  Marseilles  v.  Kenton's 
Ex'rs,  5  Harris,  238 ;  Coster  v.  Murray,  5  Johnsoa's  Ch.  522 ;  Ingram  v. 
Sherard,  17  S.  &  R.  347 ;  Prioe  v.  Upsbaw,  2  Humphreys,  140 ;  and  must 
be  between  merchant  and  merchant,  and  concerning  the  trade  of  merchan- 
dise ;  Watson  v.  Lyle,  4  Leigh,  234 ;  Smith  v.  Dawson,  10  B.  Monroe,  84 ; 
Mnrny  v.  Carter,  20  Johnson,  576;  Fox  v.  Fisk,  6  Howard  Miss.  328  ; 
M'Culiooh  V.  Jndd,  20  Alabama,  703.  It  is  proper  to  mention  that  th« 
English  courts  confine  this  exception,  on  reasons  deduced  from  the  express 
words  of  the  statute,  to  actions  of  account;  Ingles  v.. Hugh,  2  M.  &  W. 
769 ;  Cattaine  v.  Partridge,  2  M.  &  G.  146 ;  and  bills  in  equity  filed  for 
an  acconnt ;  Robinson  v.  Alexander,  S  Bligh,  N.  S.  352. 

It  results  from  what  has  been  said,  and  from  the  general  principles  of 
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pleailiDig,  that  there  onn  be  no  reoovery  on  >  replindon  to  k  plek  of  the 
fltatute,  nnless  the  roplicntioD  itwlf,  and  the  evidsDra  ^veu  under  it,  accord 
with  the  avermenta  mode  in  the  deoluution.  For  no  rale  ia  better  catab- 
liabed  than  that,  anless  the  aubseqneat  pleadinga  and  proof,  agree  with  the 
allegations  made  in  the  firat  instance,  the  action  mnat  &il,  on  the  ground 
either  of  departure  or  variance.  Hence,  whenever  the  original  cause  of 
action  ia  special,  and  the  new  promise  general,  or  when  the  new  promise  is 
speoial,  and  the  original  cause  of  action  general,  the  atatntorj  disability  can 
onl;  be  overcome  by  resorting  to  a  declaration,  framed  to  meet  the  case, 
and  setting  forth  the  liability  of  the  defendant  in  its  ultimate,  and  not  in 
its  original  aspect ;  Gawley  r.  Fumell,  12  C.  B.  291 ;  Taylor  t.  Stedman, 
IS  Iredell,  9.  Thus,  a  aubsequeat  promise  for  the  payment  of  money, 
cannot  be  given  in  evidence  under  an  issue  joined  on  a  plea  of  the  statute, 
to  a  decUrntion  on  an  agreement  to  build  a  honse,  or  deliver  merohandixe} 
Titus  V.  Ash,  4  Foster,  319 ;  and  a  promise  for  the  delivery  of  mcrahandise 
ia  inadmissible,  when  the  cause  of  action  declared  on  is  a  debt;  Beeves  v. 
Hearne,  1  M.  &  W.  323;  Karle  v.  Oliver,  2  Exchequer,  71;  Shcrt  v. 
McCarty,  3  B.  4,  Aid.  626 ;  V.'hitehead  t.  Howard,  2  Brod.  &  Bing.  372 ; 
Wetsell  V.  Bnasard,  11  Wheaton,  315.  If  the  plaintiff  can  recover  at  all 
under  such  (urcumstaneea,  it  can  only  be  by  setting  forth  the  onteoedent 
transaction  as  the  consideration,  and  the  subsequent  promise  as  founded 
upon  it.  This  is  strikingly  illnatrated  by  the  case  of  Lechmere  v.  Fletcher, 
1  Gr.  &  U.  23.  The  declaration  recited  a  joint  liability  on  the  part  of  the 
defendant  and  one  Fulljames,  for  a  debt  due  by  them  jointly  more  thui  six 
years  before  action  brought,  and  then  averred  that  this  liability  had  been 
barred  by  the  atatute  of  limitations,  and  that  the  defendant  had  promised 
to  pay  his  proportion  of  the  debt  in  coosideration  of  the  premises.  It  ap- 
peared in  evidence,  that  subsequently  to  this  promise,  the  plaintiff  bad  sued 
Fulljames  and  the  defendant  upon  the  original  contract,  and  obtained  a  ver- 
dict and  judgment  against  the  former  on  the  general  iasne,  but  that  a  verdict 
and  judgment  had  been  entered  for  the  latter,  on  a  plea  of  the  slatute  of 
limitationa.  It  was,  however,  decided  by  the  court,  not  only  that  the  de- 
claration on  the  new  promise  was  good,  but  that  it  was  not  barred  by  what 
took  place  in  the  first  suit,  which  was  held  to  have  been  for  a  different  cause 
of  action. 

It  has  been  said  that  an  acknowledgment  of  a  debt  barred  by  the  statute, 
revives  the  debt,  but  does  not  create  a  new  cause  of  action;  Dean  v.  Hewit, 
6  Wend.  257  ;  Carsbore  v.  Huyck,  6  Barbour's  S.  C,  583  ;  but  the  better 
view  seems  to  be,  that  although  the  old  debt  is  revived,  there  is  a  new  cause 
of  action.  Many  causes  of  action  may,  unquestionably,  be  founded  upon 
the  same  oon«deration,  aa  in  the  common  case  of  a  sale  on  credit,  for  the 
notes  of  the  vendee,  when  the  vendor  may  sue  on  the  notes  if  given,  and  if 
not,  for  the  default  of  the  purchaser  in  not  ^ving  them,  and,  finally,  for 
goods  sold  and  delivered  at  the  expiration  of  the  credit.  But  a  recovery  for 
a  demand  barred  by  the  statute,  is  always  upon  a  new  cause  of  action, 
ftltbougb  this  is  not  apparent  where  the  declaration  is  in  debt  or  asaumpait 
on  an  executed  consideration,  because  the  form  of  pleading  is  so  general,  as 
to  admit  of  any  proof  which  shows  an  obligation  founded  on  the  conaidera- 
tioD,  and  between  the  parties,  set  forth  on  the  declaration.  Thus,  when 
the  plaintiff,  declarea  on  nhat  are  commonly  called  the  money  counts,  he 
is  not  restricted  aa  to  time  or  amount,  and  may  recover  on  proving  any 
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debt  oorreaponding  with  that  declared  on.  Hence,  bb  proving  &  new  pro- 
mise  or  scknowledgment  within  eix  years,  introdncea  no  new  consideration, 
and  merelj  eatabliebes  the  existenoe  of  a  liability,  anawering  to  tbat  averred 
in  the  pleadings,  it  catinot  be  regarded  aa  a  variance  ^m  the  deolaration. 
The  mistake  aeems  to  have  been  in  regardiog  the  declaration  as  founded 
upon  the  original  cause  of  action,  whereas  it  is  really,  and  from  the  outset, 
based  upon  the  new  promise,  and  the  replication  is,  properly  speaking,  a 
new  aasignment,  ahowing  that  the  plaintiff  relies  not  on  the  original  obG- 
gstion,  which  time  has  barred,  bat  on  a  new  promise  implied  by  the  law 
from  the  admission  made  by  the  defendant,  corresponding  with  the  former 
in  every  particular,  except  the  period  from  which  it  dates  its  existence. 
Although  a  uew  promise  is  said  to  be  necessary  to  remove  the  bar  of  the 
statute,  yet  this  promise  is  usually  implied,  and  when  the  declaration  is 
general,  an  express  promise  is  only  admissible  for  the  purpose  of  proving 
an  implied  promise.  And  instead  of  saying  that  there  must  be  a  new 
promise  to  remove  the  bar  of  the  statute,  it  is  more  correct  to  say, 
that 'the  evidence  most  be  such  that  the  law  can  imply  a  new  promise, 
when  the  form  of  action  is  such  aa  to  render  a  promise  material ;  Ross  y. 
ItoBS,  20  Alabama,  106.  A  declaration  in  debt  on  an  executed  considera- 
tion, need  only  allege  the  existence  of  the  consideration  and  of  the  legal 
ebligation  to  which  it  gives  rise.  And  such  a  declaration  may  be  good, 
without  the  dlegation  of  a  promise,  not  only  in  debt,  but  even  in  assump- 
sit ;  for  as  the  promise  is  an  implication  of  law,  the  omission  to  allege  it  ii 
a  mere  irregularity  in  form,  which,  unless  on  special  demnrrer,  will  be 
supplied  by  legal  intendment.  Hence,  any  subsequent  acknowledgment  of 
a  debt,  whether  in  the  form  of  an  express  promise,  or  of  a  mer«  acknowledg- 
ment within  aix  years,  will  sustain  an  action  of  indebitatns  assumpsit,  by 
showing  a  liability  corresponding  with  that  alleged  in  the  declaration,  and 
thns  enabling  the  law  to  imply  a  promise  within  the  period  fixed  by  the 
statute.  Nothing,  therefore,  is  better  settled,  than  that  an  acknowledgment 
may  be  given  in  evidence  aa  a  revival  of  the  debt,  under  the  common  coants 
in  assumpsit,  and  without  being  set  forth  in  the  declaration  or  specially 
pleaded  aa  such,  or  as  a  new  promise ;  Guy  \.  Tams,  6  Gill,  82 ;  Little  v. 
Blnnt,  9  Pick.  492;  Martin  v.  Williams,  17  Johnson,  830;  Biscoe  v. 
Stone,  6  English,  39;  Tompkins  v.  Brown,  1  Denio,  247;  Wilkins  v. 
Stevens,  4  Barbour,  168  j  Carshore  v.  Hnyck,  6  Id.  583 ;  Titos  v.  Ash,  4 
Foster,  319. 

The  rule  as  to  variance,  is,  however,  as  well  established  with  reference 
to  declarations  on  executed  considerations,  and  promises  implied  by  law,  as 
to  any  of  the  other  forma  of  pleading  or  action,  and  no  acknowledgment 
will  be  admissible,  which  does  not  show  a  liability  corresponding  with  that 
alleged  in  the  declaration.  It  must,  therefore,  be  based  upon  the  same 
consideration,  and  between  the  same  parties.  Thus,  Lord  IIoLT  decided, 
in  Green  v.  Crane,  2  Lord  Baymond,  1101,  that  an  acknowledgment  made 
within  ux  years  to  an  executor,  could  not  be  given  in  evidence  under  & 
declaration  averring  a  promise  to  the  testator.  This  decision  was  followed 
many  years  afterwards,  by  the  Court  of  Common  Pleas,  in  Ward  v.  Hunter, 
6  Taanton,  210.  It  was  held,  in  like  manner,  in  Jones  v.  Moore,  b  Bin- 
ney,  577;  Betton  v.  Cutts,  11  New  Hampebire,  170;  Morris  t.  Herdman, 
3  Harrington,  286;  and  Lindsay  t.  Jamison,  4  M'Cord,  93,  that  an  issue 
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joined  under  a  plea  of  the  statute  to  a  decltralion  averring  a  promise  to  the 
testator^  oould  not  be  supported  by  an  ackooirledgmeiit  to  bis  persoosl 
represcDtativea.  It  Decessarilj  follows,  from  the  doctrine  held  in  tbeee 
cases,  that  the  cooverBe  of  the  proposition  which  they  establish  is  also  true, 
and  thst  an  HckoowledgmcDt  made  by  Bn  execntor,  cannot  be  pleaded  or 
given  in  evidence  in  answer  to  a  plea  of  non  aBsnmpsif,  in/ra  lex  annoi  to 
a  declaration,  setting  forth  a  promise  by  the  testator,  without  giving  rise 
to  a  departure  or  variance;  Thompson  v.  Peters,  12  WheatoD,  565  ;  Ben- 
jamin V.  De  Oroot,  1  Denio,  151. 

The  difficulty  which  might  otherwise  arise  from  this  coarse  of  decision, 
is  obviated  by  introdncing  aconnt  averring  a  promise  to  the  execntor,  when- 
ever  it  la  meant  to  rely  on  an  acknowledgment  made  to  him,  and  by  declor- 
iDg  on  a  promise  by  the  executor,  when  it  is  intended  to  nse  his  engagements 
or  admissions  for  the  pnrpose  of  charging  the  estate  of  the  testator  ;  The 
executors  of  the  Duke  of  Marlborongh  v.  Widmore,  2  Strange,  890 ;  Martin 
V.  Williams,  17  Johnson,  331.  No  donbt  exists  as  to  the  validity  of  this 
mode  of  pleading,  nor  that  when  it  is  resorted  to,  ackuowledgmcnCs  of  the 
debt  may  be  given  in  evidence  vithoat  a  variance,  whether  made  before  or 
after  the  death  of  the  debtor,  and  whether  the;  proceed  from  himself  or 
from  his  personal  representatives. 

In  many  of  the  earlier  and  some  of  the  more  recent  decisions,  an  acknow- 
ledgment by  an  execntor  or  administrator,  has  been  held  to  have  the  aaue 
effect  in  removing  the  bar  of  the  statute,  as  if  it  had  been  made  by  the 
debtor  in  his  lifetime;  Whittaker  v.  Whittaker,  6  Johnson,  112 ;  Iiawson 
T.  Lambert,  7  Halsted,  247;  Chambers  v.  Fennimore,  4  Harrington,  168. 
Bat  the  weight  of  aathority  seems  to  be  in  favour  of  the  position,  that 
althongh  the  acknowledgment  of  a  debt  by  the  debtor,  will  jnstify  the  im- 
plication of  a  promise  to  pay  it,  and  constitute  a  new  cause  of  action,  yet 
that  such  is  not  the  case,  when  the  acknowledgment  is  of  the  debt  of 
another,  and  the  party  who  makes  it  is  acting  in  a  fiduciary  capacity  as  a 
trustee  or  executor,  and,  consequently,  that  an  admission  of  a  debt  by  the 
personal  representations  of  a  deceased  debtor,  will  not  deprive  them  of  the 
right  to  reeorl  to  the  statute  for  protection ;  Oakes  v.  Mitchell,  15  Maine, 
860 ;  Bunker  v.  Atbeam,  85  Id.  364 ;  Ciples  v.  Alexander,  2  Constitu- 
tional R,  767 ;  Executors  of  Head  v.  Administrators  of  Manners,  5 
Marshall,  263  ;  Tullock  v.  Dunn,  Kyan  &  Moody,  478  In  the  latter  case 
it  was  ruled  by  Abbot,  C.  J.,  in  an  action  against  two  executors,  on  pro- 
mises averred  to  have  been  made  by  tbem  in  their  representative  capacity, 
that  evidence  of  an  unqualified  acknowledgment  by  both,  and  an  express 
promise  by  one,  would  not  entitle  the  plaintiff  to  a  verdict,  ou  an  issue 
joined  under  a  plea  of  the  statute  of  limitations.  The  same  point  was  de- 
cided in  Caruthers  v.  Mardis,  3  Alabama,  599.  The  question  in  these 
oases  did  not,  however,  turn  on  the  power  of  the  personal  representatiTes 
of  a  debtor,  to  remove  the  bar  of  the  statnle  of  limitations  by  an  express 
promise  for  the  payment  of  the  debt,  but  merely  on  whether  tbeir  acknow- 
ledgments or  admissions,  were  to  be  placed  on  the  same  footing  with  those 
of  persons  acting  in  their  own  right,  and  whether  an  obligation  binding  the 
estate,  conld  be  created  by  the  act  of  one  of  several  executors  or  adminis- 
trators, or  required  the  concurrence  of  all.  On  both  these  points,  the  deci- 
sion of  Lord  Tektebden,  in  Tullock  v.  Dunn,  ia  supported  by  the  language 
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held  by  Pabki,  Baron,  in  Sofaoley  v.  Walton,  10  M.  &  W.  510,  512, 
where  it  wu  saiJ,  that  Tullook  v.  Dunn  waa  fonnded  in  good  sense,  and 
ought  to  be  followed.  And  in  the  recent  case  of  The  Caynga  Bank  t.  Ben- 
nett, 5  Hill,  286,  it  waa  said  b;  Cowxn,  J.,  that  if  the  acts  or  admissiOTis 
of  one  of  aoTeral  ezecutore,  were  sufficient  to  remove  the  bar  of  IJhe  atatnte 
of  limitationa,  it  conld  only  be  as  an  ezoeption  to  the  general  rnle,  which 
renders  them  inadmiimble  in  evidence  against  the  estate,  nnless  made  by 
all,  and  it  was  therefore  decided,  that  in  an  action  bronght  agninat  three 
executors  on  a  promisaory  note  made  by  ttie  testator,  a  promise  to  pay  by 
two  wonld  not  support  a  rooovery,  nor  even  ennro  as  evidence  that  due 
notice  has  been  given,  of  the  dishonour  of  the  instrument. 

It  is,  notwithstanding,  held  in  general,  that  an  express  promise  by  one 
of  several  executors,  will  take  the  case  out  of  the  statute  as  against  all. 
Johnson  T.  Beardslee,  Id  Johnson,  3 ;  Briggs  v.  Ex'rs  of  Starkle,  2  Cod- 
stitntional  R.  Ill;  Hord'a  Ad'or  v.'Lee,  4  Monroe,  46;  while  it  wu 
decided  in  Northcut  v.  Wilkinson,  12  B.  Monroe,  408,  that  a  promise  by 
one  of  several  executors,  will  be  an  answer  to  a  plea  of  the  statute  in  a 
subsequent  suit  against  an  administrator  de  bottu  non.  And  in  Massachn- 
setts,  the  diBtinotion  between  a  promise  and  acknowledgment  by  an  execu- 
tor is  denied,  and  either  held  aufficieut  to  charge  the  estate;  Baxter  v. 
Penniman,  8  Mass.  133.  In  Pennsylvania,  on  the  other  hand,  and  in  some 
of  the  other  states  of  the  Union,  the  courts  have  gone  still  further  than  the 
ruling  of  Lord  TeQterdon  in  TuUock  v.  Dunn,  and  decided  that  an  express 
undertaking  by  one  or  all  of  the  exeootora  of  a  deceased  debtor,  will  not 
deprive  them  of  the  right  to  set  up  the  bar  of  the  statute,  as  an  answer  to 
a  subsequent  action ;  Frits  v.  Thomas,  1  Wheaton,  71;  Reynolds  v.  Ham- 
ilton, 7  Watts,  426 ;  Forney  v.  Benedict,  5  Barr,  225 ;  Patterson  v.  Cobb, 
4  Florida,  481;  Henderson  v.  Illsley,  11  Smedes  &  Marshall,  9;  Sandera 
V.  Bobcrlson,  2  Cushmsn,  389 ;  Pinson  v.  Williams,  1  id.  64 ;  Peck  t. 
Botsford,  7  Conn.  172 ;  Steel  v.  Still,  2  Jones,  64 ;  Henderson  v.  Dlsley, 
11  Smedes  &  Marshall,  9.  But  it  does  not  appear  that  the  case  of  Thomp- 
son r.  Peters,  12  Wheaton,  565,  which  baa  sometimes  been  eiled  as  estab- 
lishing the  same  proposition,  goes  ^rther  than  the  point  that  a  promise  by 
an  executor  cannot  be  given  in  evidence  without  a  variance,  nnder  a  count 
setting  forth  a  promise  by  the  testator. 

Amidst  this  discordancy  of  decision,  some  doubt  moat  exist  as  to  what 
is  correct  in  principle.  The  conria  of  Pennsylvania  appear  to  entertain  the 
opinion,  that  as  the  law  will  not  construe  the  acknowledgment  of  a  debt  by 
an  executor  or  administrator  as  an  implied  promise  to  pay  it,  an  express 
promise  can  have  no  greater  effect,  beoause  such  a  promise  is  not  binding 
without  proof  of  assets,  aud  then  only  on  the  executor  personally,  and  not 
on  the  estate.  It  ia  undoubtedly  true,  that  an  express  promise  by  an  ex- 
ecutor for  the  payment  of  a  debt  due  by  the  estate,  is  not  binding,  unleaa 
he  has  assets  at  the  time  when  it  is  made ;  and  that  the  judgment  in  any 
amt  based  upon  it,  will  be  against  his  own  goods,  and  not  against  those  of 
the  testator.  Rann  v.  Hughes,  7  Term,  350;  Trevinian  v.  Howell,  Croko 
Elii.  01 ;  1  Rolle's  Abridg.  24,  SO.  But  it  does  not  necesBarily  follow, 
tbft  because  a  promise  by  an  exeeutoi  oannot  take  efiect  as  an  express  prom- 
ise, and  thus  give  rise  to  a  personal  liability  without  some  new  considers- 
tion,  it  cannot  revive  the  obligation  of  a  debt  which  has  been  barred  by  the 


-  WHITCOMB  V.   WEITISa.  725 

It&tnte,  >nd  thas  iostain  a  niU  foanded  on  an  implied  promise  for  iU  pay- 
ment. It  is  held  in  Pennsylvania,  that  although  a  promise  by  an  execntor 
to  diBohnrge  a  debt  which  has  been  baired,  is  not  binding,  he  may.  notwith- 
standing, disoharge  it,  if  he  think  fit,  and  claim  a  credit  for  the  payment 
in  his  aoconnt.  And  this  seems  to  be  a  conoeasion  of  the  whole  question, 
for  it  is  diffionlt  to  hold  either  that  snoh  a  eredit  can  be  claimed-  for  the 
payment  of  a  debt,  which  is  not  legally  valid,  or  that  the  ezeontor  can  give 
the  debt  validity  in  one  way  and  not  in  another.  The  conrta  of  Florida 
and  Mississippi  aaaordingly  incline  to  posh  the  oonrse  of  decisions  in  Friti 
T.  Thomas  uid  Reynolds  t.  Hamilton,  to  its  logical  consequences,  and  hold 
that  as  an  executor  has  no  power  to  revive  a  debt  barred  by  the  statute,  he 
cannot  pay  or  otherwise  satisfy  it  withont  incnrring  die  responsibility  of  a 
devastavit;  Patterson  v.  Cobb,  Pinson  v.  Williams.  But  there  can  be  no 
donbt  under  any  view  of  the  law,  that  a  special  power  may  be  conferred  by 
will  on  an  executor,  whioh  will  authorise  him  to  revive  a  debt  barred  by  the 
Btatnto,  or  bind  the  estate  by  a  new  contract  in  any  other  manner  eon- 
eiatcnt  with  the  terms  and  objects  of  the  power;  Waul  v.  Kirkman,  8 
Cnahman,  609. 

The  cases  of  Green  v.  Crane,  and  Jones  v.  Moore,  proceed  on  the  ground 
that  to  take  a  cam  ont  of  die  statute,  the  acknowledgment  mnstl>e  such  as 
to  justify  the  implication  of  a  new  promise,  and  give  rise  to  a  new  cause  of 
action,  although  founded  on  the  old  consideration.  For,  if  aa  acknow- 
ledgment be  regarded  merely  as  evidence,  and  not  as  entering  into  and 
COUBtitnting  the  cause  of  action,  It  is  immaterial  to  whom  it  is  made,  pn>- 
vided  it  proceed  from  the  debtor;  Whitney  v.  Bigelow,  4  Pick.  110,  113; 
while  a  different  rule  prevails  when  it  is  relied  on  as  giving  a  right,  and  not 
merely  as  proving  it.  Whether  an  aoknowledgment  of  a  debt  be  mode  to 
the  party  interested,  or  to  a  mere  stronger,  the  law  will  imply  an  obligation 
to  the  party  to  whom  the  debt  is  due  at  the  time  of  the  acknowledgment, 
but  this  obligation  must  obviously  follow  the  right  on  which  it  is  founded. 
Although  therefore,  the  aoknowledgment  need  not  be  made  directly  to  the 
creditor;  Soulden  v.  Rensselaer,  9  Wend.  293;  Carahore  v.  Huyok,  3 Bar- 
bour, 583;  Watkins  v.  Stevens,  4  id.  168;  Oliver  v.  Gray,  1  Har.  & 
Gill,  204;  Konntstephen  v.  Brook,  5  B.  &  A.  141;  it  cannot  take 
effect  as  a  promise  in  his  favor,  unless  he  is  iu  esisteuce.  This  disUno- 
tion  has  been  disregarded  in  Hossaohusetts,  where  the  courts  hold  that 
admissions  mode  in  the  lifetime  of  the  debtor,  and  after  hia  death,  stand 
on  the  same  footing,  and  are  equally  admissible  in  evidence,  whether 
the  declaration  proceed  on  a  promise  to  himself,  or  to  his  personal  r«- 
[K^sentativeB.  Baxter  v.  Peoniman,  8  Moss.  138 ;  Emerson  v.  Thomas, 
16  id.  41. 

The  general  doctrine  that,  in  order  to  sustain  a  traverse  of  a  plea  of  tho 
statnte,  the  evidence  mnst  show  a  cause  of  action  within  six  years,  corres- 
ponding with  that  lud  in  the  declaration,  was  applied  in  Atkins  v.  Tregold, 
2  B.  A  C.  226,  to  a  suit  against  the  executors,  of  one  of  the  makers  of  a 
joint  and  several  promissory  note.  The  declaration  contained  a  variety  of 
connta,  in  some  of  which  the  promise  was  staled  as  made  by  the  testator, 
in  others  by  the  execntore,  and  the  plaintiff  endeavored  to  support  the 
issue  on  his  port,  by  proving  a  port  payment  within  six  years,  by  one  of 
tbe  ezecnlors.    Bat  as  the  party  who  msde  the  payment,  was  one  of  the 
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original  promisgora  on  the  note,  and  vu  ehotra  to  hare  made  it  on  hit  own 
account,  and  not  on  that  of  tbe  testator,  it  was  held  inadmissible  b;  the 
court,  for  the  purpose  either  of  proving  a  promise  bj  tbe  testator  or  by  the 
executors.  Tike  law  was  held  Uie  same  way  in  Lane  v.  Daty,  4  Barbour 
S.  Ct.  530.  And  in  Slater  t.  Lawson,  1  B.  &  A.  896,  a  payment  by  the 
exeentor  of  a  deceased  contractor  was  held  not  to  take  the  case  out  of  the 
statute,  as  against  another  party  liable  on  the  same  contract;  while  a  simi' 
lar  point  was  decided  in  Hathaway  v.  Haswell,  9  Pick.  42,  althongb  the 
reasoning  of  the  court  was  in  some  respects  different. 

The  same  principles  were  applied  in  another  form,  in  the  case  of  I^ttam 
T.  Fosler,  1  B.  &  C.  248,  w&era  suit  was  brought  against  a  husband  and 
wife,  and  one  Foster,  on  a  promise  made  by  Foster  and  the  wife  before  the 
marriage :  and  it  was  decided  that  a  promise  made  by  roster  after  tbe  mar- 
riage, was  not  an  answer  to  a  plea  of  the  statute,  by  the  other  defendants. 
Tbe  court  held  that  tbe  effect  of  snob  a  promise,  must  neeessarily  be  de- 
pendent on  the  situation  and  powers  of  the  parties  at  the  time  when  it  was 
made ;  and  that  while  it  would  be  void  as  the  promise  of  the  wife,  it  would 
produce  a  variance,  if  treated  as  that  of  tbe  bnsband.  It  is  a  necessary 
consequence  of  this  decision,  that  an  express  undertaking  by  a  husband, 
or  a  part  (tayment  by  him,  cannot  be  given  in  evidence,  under  an  issue 
joined  on  a  plea  of  tbe  statute,  to  a  declaration  on  promises  made  by  the 
wife  before  marriage ;  Kline  v.  Quthart,  2  Fenna.  R.  290;  Bonuell  v. 
Taintor's  Ex'ors,  5  Conn.  278;  Bidgway  v.  Englbb,  2  Zabriakie,  409 ; 
Powers  V.  Sontbgate,  15  Vermont,  471. 

It  is,  notwithstanding,  well  settled  in  England,  and  most  of  the  states  of 
this  country,  that  as  a  debt  may  be  taken  out  of  the  statute  without  an 
aetoal  promise  of  any  sort,  by  an  admission  of  its  existence,  and  of  the 
willingness  of  the  debtor  to  pay  it,  an  acknowledgment  to  a  mere  stranger 
will  have  the  same  effect  as  if  made  directly  to  a  party  in  interest;  Mink- 
lor  V.  Minkler,  18  Vermont,  194 ;  Bnd  v.  Adams,  7  Georgia,  595 ;  Blood- 
good  V.  Bmen,  4  Sanford,  427;  Watkins  v.  Stevens,  4  Barbour,  168; 
Carshore  v.  Huyck,  6  Barb.  583 ;  Titns  v.  Ash,  4  Foster,  349.  But  the 
Supreme  Court  of  Pennsylvania  have,  notwithstanding,  decided  that  such 
ftn  admission  partakes  so  for  of  tbe  natnre  of  a  new  contract,  that  it  must 
be  made  to  the  creditor  or  to  some  one  actjng  on  bis  behalf,  and  duly  au- 
thorized to  represent  him;  Kyle  v.  Wills,  5  Harris,  286;  OiUingbam  t. 
Oilliugbam,  lb.  S02.  This  view  of  tbe  law  which  is  admitted  to  be  in- 
consistent with  the  course  of  decisions  elsewhere;  Coleman  v.  Fobes,  10 
Harris,  156,  162,  is,  notwithstanding,  in  some  measure  sustained  by  a 
dictum  of  Parke,  Baron,  in  Bodger  v.  Arcb,  10  Exchequer,  S33,  341,  in 
which  he  dissented  from  the  rest  of  the  court  and  expressed  the  opinion,  that  a 
port  payment  or  performance  will  not  remove  the  bar  of  the  statute,  unless 
made  to  tbe  pbiintiff,  or  to  some  one  acting  as  his  agent.  And  it  woold 
seem  somewhat  doubtful  whether  an  acknowledgment  to  tbe  payee  of  a  ne- 
gotiable instrument  will  enure  in  favonr  of  a  subsequent  endorsee,  even 
in  those  aonrta  which  bold  that  an  ordinary  acknowledgment  need  not 
be  made  directly  to  the  plaintiff;  Cripps  v.  Davis,  12  M.  &  W.  159, 
althongh  it  would  unquestionably  be  sufficient^  if  made  subsequently  to  the 
endorsement. 

It  is  equally  well  settled,  that  altbongh  a  part  payment  of  a  debt  ndmitt 
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iU  exiatence  ns  a  sabaistiDg  oblig&lioD,  and  will  therefore  be  enffioient  to 
take  it  oat  of  the  statute,  jet  that  it  has  do  greater  effect  than  anj  other 
onqualiGed  acknowledgment,  and  mnst,  oonsequentlj  be  co&nected  by  auS- 
cient  evidence,  both  with  the  parties  to  the  suit,  and  the  claim  sought 
to  be  enforced ;  Tippets  t.  Heame,  1  C.  M.  A  R.  253 ;  Bateman  v. 
Boulton,  2  C.  B.  476 ;  Mills  v.  Fouke,  4  Bing.  N.  C.  76 ;  Bateman  v.  Fin- 
der, 3  Q.  B.  574;  Wainman  v.  Kynman,  1  Exchequer,  118.  The  law, 
on  this  head,  was  distinctly  de&ned  by  Lord  Abinoeb,  in  Wuugh  t.  Cope, 
6  M  &W.  824,  and  the  rule  adopted  in  all  the  courts  declared  to  be, 
"  that  the  paymcDt  must  appear,  either  by  the  declarations  or  acts  of  the 
party  making  it,  or  by  the  appropriation  of  the  party  in  whose  &Tonr  it  is 
made,  to  be  in  part  payment  of  the  debt  in  question.  If  it  stands  ambig- 
oons,  whether  it  be  part  payment  of  an  eiinting  debt,  or  payment  generally, 
without  admission  of  any  greater  debt  as  due  to  the  party  :  if  it  may  have 
been  made  by  the  party  paying  in  reducLion  of  an  account  due  to  himself, 
or  intended  to  satisfy  the  whole  of  the  demaod  against  him,  then  it  is  not 
sufficient  to  bar  the  statute  of  limitations."  The  law  was  held  the 
same  way  in  Hodge- v.  Mauley,  25  Vermont,  210;  and  Arnold  v. 
Downiog,  II  Barbour,  554 ;  and  it  is  equally  well  settled,  that  the  pay- 
ment most  not  be  accompanied  by  any  circumstances  or  declarations,  of  a 
nature  to  rehut  tho  inference  which  would  otherwise  be  drawn  from  it, 
that  the  debtor  admits  and  is  willing  to  fulfil  his  obligation  to  pay  the 
residue  of  the  debt;  Smith  t.  Eastman,  3  Cushing,  355.  The  effect 
therefore,  of  a  payment  on  a  debt  barred  by  the  statute,  may  be  controUod 
by  the  circnmstances  under  which  it  is  made,  or  the  written  or  verbal 
Btatomeots  which  accompany  it,  and  if  these  rebut  the  presumption  which 
would  otherwise  arise,  of  an  implied  acknowledgment,  the  payment  itself 
will  be  wholly  inoperative  as  a  revival  of  the  debt;  Wainman  v.  Kynman, 
1  Exchequer,  117  ;  Bell  t.  Crawford,  8  Grattan,  110.  Thus  the  payment 
of  a  dividend  on  the  estate  of  a  bankrupt  or  insolvent;,  will  not  revive  the 
debts  on  account  of  which  the  payment  is  made,  because  the  circumstances 
are  such,  that  no  acknowledgment  or  admission  can  reasonably  be  implied 
from  it;  Davies  v.  Edwards,  7  Eichequer,  22  ;  Bead  v.  Johnson,  1  Rhode 
Island,  21.  It  is  impossible  to  eontend,  said  Parke,  Baron,  in  Daviea  v. 
Edwards  :  "  that  a  payment  by  the  assignees  of  a  bankrupt  or  insolvent, 
involves  a  promise  by  him  to  pay  the  remainder." 

The  extent  and  bearing  of  the  doctrine  thus  held,  are  illustrated  by 
the  case  of  Linsell  v.  Bonsor,  2  Bing.  N.  C.  241.  The  defendant  bad 
there  given  a  sum  of  money  to  an  agent,  with  instructions  not  to  pay 
it  to  the  plaintiff,  unless  the  latter  would  receive  it  in  full  of  the  demand; 
but  the  agent  disregarded  his  iustrncUons,  and  took  a  receipt  at  tha 
time  of  the  payment,  in  which  it  was  stated  to  be  merely  on  account. 
Under  these  circumstances  it  was  held,  that  as  there  was  no  intention  on 
the  part  of  the  defendant  to  admit  his  liability  for  the  rest  of  the  debt,  and 
the  authority  which  he  gave  had  been  exceeded,  the  payment  could  not  be 
relied  on  as  evidence,  for  the  purpose  of  taking  the  case  out  of  the  statute. 
Upon  the  same  general  principle,  it  is  necessary  not  only  to  show  a  payment 
or  acknowledgment  of  the  debt  by  the  defendant,  but  that  it  was  made  by 
him  in  the  character  in  which  he  is  sued;  and  consequently,  in  an  action 
against  an  executor,  the  acts  or  admissiouB  relied  on  to  take  tbo  case  out 
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of  the  statute,  must  appear  to  haTe  been  in  his  represeDtstiTe  character; 
Scholey  v-  Walton,  12  M.  A  W.  510;  Laraaon  t.  Lambert,  7  Halsted, 
255.  And  when  the  defeadnnt,  on  being  applied  to  for  the  interest  of  the 
debt,  made  a  part  payment,  bat  said  at  the  same  time  that  he  did  not  owe 
the  principal  and  Hoalfl  not  paj  it,  it  vas  held  that  the  payment  was  not 
conoldsive,  and  that  it  ahonld  have  been  left  to  the  jnry  to  determine 
whether  his  disclaimer  was  serions,  or  only  spoken  in  jest;  Wainman  t. 
Kjnman. 

The  interpretation  given  to  the  etatnte  9  Geo.  4,  c.  19,  in  Willis  v.  New- 
ham,  (supra  611,)  was  followed  in  several  snbseqnent  decisions ;  Hagheev. 
O'Neill,  7  M.  &  W.  fiSl ;  Bajley  t.  Ashton,  4  Per.  &  D.  214 ;  although 
not  withont  an  intimation  that  its  anthoritj  was  donbtfnl,  and  might  be  set 
aside  by  a  conrt  of  error,  and  it  has  been  finally  overmled  by  the  Exche- 
quer Chamber,  in  Chase  v.  Jones,  6  Exchequer,  573.  It  bad  previously 
been  held  in  Williams  v.  Godley,  9  Metcalf,  482,  where  the  same  point 
arose  nnder  the  rerised  statates  of  Massachusetts,  which  contain  a  provis- 
ion similar  to  the  9  Oeo.  4,  that  as  a  writing  is  not  made  necessary  to  the 
proof  of  a  part  payment,  it  may  be  eatabtisbed  by  the  admissions  of  the 
defendant,  althongh  such  admisnons  u«  no  longer  admissible  as  a  direct 
acknowledgment  of  the  debt.  The  same  conetmction  has  been  given  to  a 
similar  legislative  enactment  by  the  courts  of  Maine;  Sibley  t.  Lnmbert, 
80  Maine,  258.  And  as  an  admission  of  payment,  is  lees  likely  to  be 
misconstrued  or  misstated  than  an  admission  of  the  debt  itself,  there  is  no 
reason  to  question  the  soundness  of  this  interpretation.  The  statute  law  of 
Mississippi,  however,  goes  further,  and  renders  a  payment  however  proved, 
iofiuffioient,  without  an  express  promise;  Smith  v.  Westmoreland,  12 
Smedca  &  Marshall,  663 ;  Davidson  v.  Marshall,  5  Id.  564. 

It  was  held  in  Eastwood  v.  Saville,  9  M.  &  W.  618,  while  WilUs  v. 
Newham,  was  still  law,  and  on  its  antbority,  that  an  endorsement  of 
part  payment  on  the  back  of  the  instmment,  on  which  stut  was  brought,  was 
not  sufficient  to  take  the  case  out  of  the  statute,  even  when  in  the  hand- 
writing of  the  defendant,  unless  it  was  also  signed  by  him.  It  is,  however, 
well  settled  in  most  of  the  states  of  this  country,  on  general  prinuples,  as 
it  was  in  England  before  the  passage  of  the  9  Geo,  4,  that  an  endoreement 
on  a  note  in  rednction  of  the  debt,  may  be  submitted  to  the  jury  as  a  re- 
cognition of  its  existence,  whether  such  endorsement  be  made  by  the  plain- 
tiff  or  the  defendant;  !n  the  latter  case  as  an  admission  of  the  fact  which 
it  sets  forth ;  Porter  v.  Blood,  5  Pick.  54 ;  Jones  v.  Jones,  1  Foster,  219  ; 
and  in  the  former,  as  an  entry  made  against  interest,  and  conscqoqytly  ad- 
missible in  favoor  of,  as  well  as  against  the  person  by  whom  it  is  made ;  Rose- 
boom  V.  Billington,  17  Johnson,  182  ;  Clapp  v.  lErgeraoll,  11  Maine,  83  ; 
Coffin  T.  Bnokman,  12  Id.  471 ;  The  Tmstees  v.  Osgood,  21  Id.  176; 
Adams  v.  Sutsinger,  1  W.  ft  8.  243 ;  The  State  Bank  v.  Wood,  5  English, 
611;  Wood  V.  Wylks,  5  Id.  754  ;  Bradley  v.  James,  IS  C.  B.  822;  Conck- 
Kn  V.  Pearson,  1  Richardson,  391.  In  order,  however,  to  give  such  an 
endorsement  by  the  plaintiff,  the  character  of  an  entry  sgainat  interest,  it 
mnst  appear  to  have  been  made  before  the  bar  of  the  statute  attached  to 
the  instmment;  Cromer's  estate,  5'W.  AS.  881;  Howo  v.  Hathaway,  20 
Maine,  845;  Smith  r.  Simmocs,  9  Georgia,  418;  Alston  v.  The  State 
Bank,  4  English,  455 ;  for  otherwise  he  would  be  able  to  manu&cture  evi- 
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dencfl  for  himself.  And  in  Wbitnej  t.  Bigelow,  4  Pick.  118 ;  Conelly  v. 
Piereon,  4  Oilman,  108;  and  Taylor  v.  McDonald,  2  Constitutional  B., 
178,  a  naked  endonement  of  payment  in  the  liandvriting  of  the  plaintiff, 
waa  beld  inadmiBaible  in  hia  favonr  for  any  pnrpoae. 

The  cases  cited  above,  fblly  establish  that  when  the  original  cause  of  action 
is  barred  by  the  statate,  the  plaintiff  cannot  recover  vithout  proving  a  new 
eanse  of  action  within  six  years,  consistent  with  that  set  forth  in  the  decla- 
ration, and  between  the  same  parties ;  yet  in  Whitcomb  v.  tVhiting,  a  pay- 
ment by  one  party  was  held  to  establiGh  the  liability  of  another,  witfaoat 
proof  of  authority  or  ratification,  as  against  the  person  thns  charged.  But 
ia  truth,  this  decimon  did  not  proceed  upon  the  doctrine,  that  the  statnte 
applies,  aniess  a  cause  of  action  is  shown  within  six  years,  and  was  ad- 
judged upon  another  and  rival  notjcn,  that  the  statute  is  a  bar  to  the 
proof  of  the  cause  of  action,  rather  than  to  the  causa  of  action  itself,  and 
merely  raises  a  presnraption  of  satisfaction  or  payment,  which  may  be 
rebutted  by  proper  evidence.  Of  conree  under  this  doctrine,  any  proof  of 
the  existence  of  the  debt  within  six  years,  is  sufficient;  and  a  payment  by 
one  co^»ntraetor,  is  evidence  whence  the  jury  may  find  that  the  debt  ia 
due  and  unpaid  by  another,  althongh  manifestly  insufficient  to  raise  a  pro- 
mise on  his  part  for  its  payment.  Whitcomb  v.  Whiting  has,  notwith- 
Btanding,  been  followed  iu  a  great  nnmbcr  of  subsequent  decisions,  and  no 
rule  is  better  established  in  Eugland,  than  that  part  payment  by  one  of 
several  joint  debtors,  will  take  the  debt  out  of  the  statute  as  against  all. 
It  is  evident,  therefore,  that  the  statute  has  received  two  different  and  in- 
consistent interpretations,  and  that  while  proof  of  the  existence  of  the  debt 
within  six  years,  ia  sufficient  under  the  one,  there  must  be  a  new  promise, 
or  a  new  cause  of  action  under  the  other.  The  courts  of  the  United  States 
have  been  obliged  either  to  adopt  both  these  propositions,  or  to  choose 
between  them.  Hence  it  has  happened  that  the  oases  differ  more  widely 
on  the  point  involved  in  Whitcomb  v.  Whiting,  than  upon  any  other  qnes- 
tion  of  law,  and  that  there  are  oppoute  eeta  of  detenu  in  ations  in  the  dif- 
ferent states  in  this  country,  and  even  in  tbe  same  state;  in  one  of  which 
the  authority  of  that  decision  has  been  followed,  and  in  the  other,  denied 
and  overruled.  The  latter  course  has  been  adopted  in  the  Supreme  Court 
of  tho  United  States,  in  New  Hampshire,  South  Carolina,  Teuaeseee,  Indi- 
ana, and  Delaware,  and  until  recently  in  Pennsylvania,  while  the  former 
prevails  in  New  England,  with  the  ezceptioQ  of  New  Hampshire,  and  in 
most  other  parts  of  the  Union. 

It  is  accordingly  beld  in  the  states  last  referred  to,  that  the  acknowledg- 
ment of  B  debt  by  one  of  Mveral  co-contractors,  will  remove  the  bar  of 
the  statute  as  effectually  as  if  made  by  all ;  Frye  v.  Barker,  4  Pick.  882  ; 
Sigoumey  v.  Drury,  14  id.  887  ;  Hunt  v,  Bridgman,  2  id.  501 ;  Cady  v. 
Shepherd,  11  id.  400;  Vina!  v.  Bomll,  16  id.  40;  Illsley  v.  Jewett,  2 
Metcalf,  168;  Joslyn  v.  Smith,  18  Vermont,  356;  Wheelock  v.  Doolittle, 

18  Vermont,  440 ;  Noyes  v.  Cushman,  25  id.  890 ;  Caldwell  v.  Sigoumey, 

19  Conn.  37  ;  Turner  v.  Hoss,  1  Rhode  Island,  88 ;  Wheelock  v.  Doolit- 
tle, 18  id.  44t ;  Bond  v.  Lathrop,  4  Conn.  88  ;  Shelton  v.  Cocke,  3  Mun- 
ford,  411;  Beck  v.  Fuller,  1  M'Cord,  "641;  Davis  v.  Coleman,  7  Iredell, 
424.  The  rule  was  formerly  the  same  in  Maine,  but  has  recently  been 
changed  by  the  revised  statutes;    Colbum  T.  Averill,  30  Maine,  810; 
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WUlmui  T.  Soathard,  tb.  423 ;  OetoIiiU  v.  Held,  7  fifune,  26;  Pikav. 
Warreo,  15  id.3S3;  Dinsmore  v.  Diosmore,  21  id.  453;  Shipley  v.  Wat- 
erhonae,  22  id.  497.  And  aJthougb  tba  power  of  one  member  of  >  finn  to 
bind  the  rest,  terminateB  in  oil  other  puticnlus  bj  the  disKJlutiim  of  the 
{Hirtnorship,  yet  it  is  held  to  sarvive  as  to  this,  becanse  althongh  the  pul- 
nerahip  may  be  disaolved,  the  partnera  in  still  jointly  liable  for  its  debln, 
and  thdr  payments  or  acknoirledgmeata,  oonaequently  have  the  same  effect 
with  those  of  ordinary  oo-con tractors ;  Austin  t.  Bostwick,  0  Coon.  b^2; 
Smith  T.  Ludlow,  6  Johnson,  237 ;  Johnson  v.  Beardslee,  15  id.  3 ;  Palter- 
soa  7.  Choal«,  7  Wend.  441;  White  r.  Hale,  8  Pick.  891 ;  M'iDtyra  t. 
Oliver,  2  Hawks,  209 ;  Roosvelt  v.  Mark,  6  Jphnson's  Cb.  S91.  The 
rule  is  the  same  when  the  person  who  makes  the  acknowledgment  or  pay- 
ment is  a  principal,  and  the  party  bound  by  it  a  mere  surety ;  Frye  v. 
Barker,  4  Pick.  882;  Sigonmey  v.  Drurj,  14  id.  887;  Zent  v.  Ue«t, 
8  Barr,  337;  Clarke  v.  Sigourney,  17  Conn.  5U;  Caldwell  v.  Sigouracy, 
19  id.  And  as  the  debt  may  be  revived  by  the  acknowledgment  of  one 
of  the  debtors,  without  a  part  payment,  the  legal  effect  of  such  a  payment 
will  not  be  varied  by  showing  th&t  it  was  smalt  in  amonnt,  and  merely  in- 
tended as  a  revival;  Qoddard  v.  Ingram,  3  Q.  B.  398.  But  a  payment 
or  acknowledgment,  made  coUusivety  and  not  in  tbo  course  of  badness,  will 
not  sustain  an  action  against  any  other  than  the  party  who  makes  it.  Coit 
r.  Tracy,  1  Conn.  268  ;  9  id.  4  ;  Ellicott  v.  Nicholls,  7  OiU,  85. 

It  is,  however,  well  settled,  that  although  an  acknowledgment  by  one  man 
may  take  the  debt  out  of  the  statute  as  against  another,  when  it  is  shown  to 
be  jointly  binding  on  both,  yet  that  this  must  appear  aliunde,  and  not 
merely  by  the  acknowledgment;  for  otherwise  the  defendant  might  he 
charged  with  a  new  obligation,  under  the  pretence  of  revising  one  previonsl; 
in  existence.  And  the  same  rule  applies  to  co-partners  after  the  dissoln- 
ti<Hi  of  the  partnership,  for  they  then  lose  the  power  to  bind  each  other, 
even  as  to  the  antecedent  business  of  the  firm,  and  stand  on  the  footing  of 
ordinary  co-contractors.  Hackley  v.  Hastie,  8  Johnson,  587 ;  Skiltou  t. 
Coeke;  Smith  t.  Ludlow. 

Nothing  is  in  fast  better  settled,  than  that  partners,  after  the  dissoln* 
tion  of  the  partnership,  oi  other  joint  debtors,  bave  no  power  to  bind  each 
Other  to  any  variation  or  modification  of  their  original  contract,  and  cannot 
even  renew  a  note  which  has  been  made  and  discounted  at  bank  by  all ; 
Baker  v.  Stackpole,  9  Cowen,  420;  Yale  v.  Eames,  1  Metcalf,  486;  The 
National  Bank  r.  Norton,  1  Hill,  572;  Mitchell  v.  Ostrom,  2  id.  520; 
Sohoneman  v.  Fegeley,  7  Borr,  433 ;  Bylea  on  Bills,  3d  Am.  ed.  4U1 ;  Daniel 
T.  Nelson,  10  B.Monroe,  318;  Hamilton  v.  Summers,  12  id.  II;  Hamilton 
V.  Seaman,  I  Carter,  185.  And  these  deciuona  ahow,  that  if,  as  would  seem 
undeniable,  the  revival  of  a  debt  barred  by  the  statute  is  in  effect,  the  crea- 
tion of  a  new  cause  of  action,  founded  upon  the  original  consideration,  the 
admission  of  one  co-contractor  cannot  revive  it  against  the  rest.  It  was 
aocordingly  held  by  the  Supreme  Court  of  the  United  States  in  Clementson 
V.  Williamson,  8  Crauch,  72,  and  Bell  v.  Morrison,  1  FeUrs,  361,  that  as 
tbe  power  of  a  partner  to  bind  the  firm  is  absolutely  at  an  end  on  the  dis- 
solution of  the  partnership,  it  cannot  be  exercised  for  tbe  purpose  of  bind- 
ing his  co-partners  to  tbe  payment  of  a  debt,  from  which  they  have  been 
discharges  by  tbe  statute,  or  in  an;  other  maunei.    The  law  is  held  the 
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aame  way  in  eereral  of  the  state  courts,  and  on  the  same  prinoipla;  Tbe 
Exeter  Bank  v.  SoUivaD,  New  Uanipaliire,  124;  Stell  t.  JeuDings,  1 
M'MullJn,  297;  Belote's  Ex'ra  t.  Wjmora,  7  Terger,  586}  Muae  v. 
Soaelson,  2  Humpbreja,  166;  Yandea  v.  Le  Fevre,  2  Blackford,  871 ; 
Lowlbor  T.  Chappel,  8  Alabama,  853;  Levy  v.  Cadet,  17  S.  &  R.  126; 
Seaiight  T.  Craighead,  1  Fenna.  R.  135.  In  The  Exeter  Bank  r.  SoUi- 
Tan,  RiCHABDBUH,  J.,  wbo  delivered  the  opinion  of  the  oonrt,  ensUined  hia 
position  with  great  force  of  argument,  and  pointed  ont  that  "  although 
where  one  joint  debtor  admits  a  debt,  and  saja  nothing  to  the  eontrarj,  it 
may  be  inferred  from  his  silenoe  that  he  is  willing  to  pay,  yet  that  it  can 
furnish  no  ground  for  presuming,  that  another,  who  la  absent,  ia  also 
willing."  It  would  seem  difBcnll  to  oontrovert  the  force  of  this  reasoning, 
without  denying  what  seema  universally  admitted,  that  a  direct  Bckuow 
lodgment  of  a  debt  will  not  revive  it,  even  against  the  person  who  makes 
the  acknowledgment,  if  aooompanied  with  expressions  ahowiug  a  refusal, 
or  even  an  unwillingness  to  pay  it.  And  it  would,  therefore,  appear,  that 
even  if  the  acknowledgment  of  one  co-contractor  is  to  be  regarded  as  the 
ackDOwledgment  of  the  rest,  it  cannot  deprive  them  of  the  right  to  annal 
or  avoid  its  effect  by  a  refusal  of  payment,  whether  made  at  the  time,  if  they 
are  then  present,  or  as  soon  afterwards  as  it  is  brought  to  their  knowledge. 
Silence  on  their  part,  after  notice,  might  perhaps  amount  to  proof  of  acquiag- 
cenoe,  but  it  would  seem  unjust  to  deny  them  a  right,  on  the  gronnd  of 
the  admission  by  another  before  notice,  which  they  would  have,  if  the 
admission  proceeded  from  themselves.  But  it  is  proper  to  observe,  that,  even 
under  this  view  of  the  law,  payment  made  by  one  joint  debtor  with  the 
express  or  implied  assent  of  another,  will  take  the  case  out  of  the  statute 
as  against  both,  and  that  presence  at  the  time  of  payment  will  be  evidence 
of  assent,  nuless  attended  by  dissent  or  adisclaimcr  of  liability  ;  Whipple  v. 
SteveuB,  2  Foster,  227. 

TLo  Supreme  Court  of  Pennsylvania  was  among  the  first  to  lead  the  way 
in  denying  the  authority  of  Whitoomb  v.  Whiting,  for  the  caae  of  Levy  v. 
Cadet  was  decided  nearly  at  the  same  time,  with  that  of  Bell  v.  Morrison, 
and  without,  as  it  would  seem,  any  knowledge  of  that  decision.  But  in 
the  snbsequeni  case  of  Houser  v.  Irvine,  8  Watts  &  Sergeant,  S45,  the 
aakuowledgmeDt  or  promise  of  one  partner,  was  held  to  deprive  the  rest  of 
the  protection  of  the  statute.  This,  however,  was  put  on  the  grouud,  that 
aa  he  bad  been  intrusted  by  them  with  the  ohai^  of  winding  up  and 
liquidating  the  affairs  of  the  firm,  he  was  virtually  their  agent,  and  might 
bind  them  by  his  acts  in  all  matters  within  the  scope  of  his  authority ; 
Davis  V.  Desanqne,  5  Wharton,  580 ;  Petriken  v.  Collier,  1  Barr,  247. 
Hie  case  of  Zent  v.  Heart,  8  Barr,  337,  went  still  further  and  virtnally 
overruled  Levy  v.  Cadet,  and  Scaright  v.  Craghead,  by  deciding  that  an 
acknowledgment  by  one  of  several  contractors,  would  render  the  debt  bind- 
ing upon  all.  But  the  Supreme  Court  of  Pennsylvania  have  since  dis- 
regarded the  authority  of  this  determination,  and  now  hold  in  accordance 
with  their  earlier  decisions,  that  the  existence  of  a  joint  liability  for  a  debt, 
does  not  empower  one  of  the  debtors  to  deprive  the  rest  of  the  benefit  of 
the  statnte,  whether  they  booamo  originally  liable  as  mere  joint  contractors, 
or  as  partners,  nuless  some  special  authority  is  proved  to  have  been  sur- 
vived the  partnership;  Coleman  v.  Fobes,  10  Harris,  156.     The  authority 
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of  Wbitoomb  t.  Wliiting,  hu  also  been  recently  disBvowed,  uai  the  earlkr 
maes  in  whioh  it  w&s  followed  oreiruled  by  the  Supreme  Oonrt  stid  Court 
of  Appeals  of  New  York.  Thus,  it  was  held  la  Vnn  Kenren  t.  Parmelee, 
2  Cometock,  b'H,  that  as  the  power  of  a  partoer  to  bind  the  firm,  ceases 
absolutely  oa  the  dissolution  of  tho  partnerahip,  it  cannot  extend  to  the 
reviTal  of  a  debt  barred  by  the  statute,  while  similar  deciiions  were  made 
with  regard  to  ordinary  contractors  ;  in  Bogert  t.  Vermilyea,  10  Barbonr, 
32,  and  Dunham  t.  Dodge,  lb.  &66. 

The  oonrts  of  Maryland,  Georgia,  Arkansas,  and  North  and  Sooth 
Carolina,  take  an  intermediate  view  of  this  question,  and  hold  that  an 
aeknowledgmeot  by  one  of  several  joint  contractors,  will  prerent  the  statute 
from  operating  against  the  rest,  but  cannot  revive  their  liability  after  it  has 
once  been  extjngnished;  Stelte  t.  Jennings,  1  M'Mnllin,  298;  Silman  v. 
Siiman,  2  Hill,  416 ;  Goudy  v.  Gillam,  6  Richardson,  28  ;  Clarke  v.  Jen- 
kins, S  J^ohardson's  Eq.  318  ;  M'lntyre  r.  Oliver,  2  Hawks,  209;  Walton 
Y.  Eobinson,  6  Iredell,  341;  Davis  v.  Coleman,  7  lb.  424;  Elliott  t. 
Nioholls,  7  Oill,  85 ;  The  Tnistees  t.  Hartfietd,  6  English,  651 ;  Orant  v. 
T.  Ashley,  7  Id.  762.  The  law  was  bo  held  in  these  cases,  on  the  ground  that 
the  common  interest,  which  alone  makes  the  admissions  of  one  debtor  bind- 
ing on  another,  ceases  as  soon  as  the  statnte  takes  effect,  and  leaves  both  in 
the  position  of  mere  strangers,  who  are  not  answerable  for  each  other's 
words  or  actions.  But  this  does  not  go  tu  enongh,  to  escape  from  the  main 
objection  to  the  doctrine  of  Wbiteoomb  t.  Whit«comb,  that  proof  of  the 
existence  of  the  debt,  is  not  sufficient  to  prevent  the  bar  of  the  statute, 
witiiont  some  evidence  of  the  willingness  of  the  debtor  to  pay  it,  which  can 
only  he  shown  by  the  acts  or  admissions  of  the  party  sought  to  be  charged. 
It  is  undoubtedly  true  that  the  language  held  by  Story,  J.,  in  Bell  r. 
Morrison,  tends,  in  some  degree,  to  convey  the  idea  that  an  admission  after 
the  debt  is  barred,  stands  on  a  different  footing  from  one  made  while  it  is  in 
fall  force.  Bat  no  snch  distinction  can  be  found  in  the  English  cases,  or 
in  the  general  current  of  the  American  reports;  Dean  v.  Hewitt,  5  Wend. 
257 ;  while  the  reasoning  on  which  Bell  v.  Morrison  was  chiefly  decided, 
was  the  same  with  that  used  in  The  Exeter  Bank  v.  Sullivan,  and  has  the 
same  force,  whether  the  admission  precede  or  follow, the  interposition  of 
the  aot.  In  Levy  v.  Cadet,  and  Van  Kenren  v.  Parmelee,  where  the 
acknowlodgment  was  made  after  the  debt  was  barred,  the  oonrt  took  occa- 
sion to  say,  that  the  decision  wonld  have  been  the  same,  bad  it  been  mad6 
before,  and  the  point  was  expressly  so  decided  in  Dnnham  v.  Dodge,  where 
it  was  said  that  there  was  nothing  either  in  authority  or  reason  to  justify 
the  belief,  that  a  debt  can  bo  kept  alive  by  any  means  which  would  be 
insaffiinent  to  revive  it. 

It  would  seem  well  settled  under  all  the  decisions,  that  the  acknowledg- 
ment of  a  debt  by  one  man,  will  not  take  it  oat  of  the  statute,  as  agunat 
another,  nnless  both  have  entered  into  a  joint,  or  joint  and  several  contract, 
and  will  havo  no  effect  where  the  oontract  of  each  is  several,  though  founded 
upon  the  same  consideration ;  Bowdre  v.  Hampton,  6  Richardson,  208. 
TboB  an  acknowledgment  or  part  payment  by  an  endorser,  will  not  prerent 
the  statute  from  operating  in&vorof  the  maker;  Bibb  t.  Peyton,  11 
Smedes  &  Marshall,  275. 

While  the  coDstrnction  ^ven  to  the  statnte  of  limitaUons  in  Whitcomb 
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T.  Whitiog,  has  been  tbaDdoned  in  some  of  the  itfttei  bj  the  ootirts,  It  has 
been  set  aside  in  others  b;  the  legielatore.  Thus  the  revised  Htatntes  of 
Massachusetts,  make  a  writing  signed  b;  the  party  to  be  charged,  neceesarj 
to  prevent  the  operation  of  the  statute,  and  provide  that  one  oo-contractor, 
shall  not  be  deprived  of  the  benefit  of  the  act,  bj  reason  of  any  payment 
made  by  another.  Accordingly,  as  the  taw  now  stands  in  that  state, 
payment  by  one  of  several  joint  debtors,  will  not  revive  the  debt  as  against 
the  rest,  although  subsequently  assented  to  or  ratified  by  them  ;  Pierce  v. 
Tobey,  5  Metcutf,  168 ;  Baloom  v.  Riobards,  6  Cusbing,  860. 

Although  there  can  be  little  doubt,  either  under  the  express  words  of  the 
statute,  or  the  fornu  of  pleading,  that  every  enit  in  aasumput,  or  debt  on 
simple  contract,  must  come  under  its  bar,  unless  a  cause  of  action  is  shown 
within  six  years,  there  is  yet  some  dlfficnlty  in  reconciling  the  theory  of  the 
law  on  this  point,  with  its  practice.  We  have  seen,  that  oonsistently  with 
the  rules  of  pleading,  whieh  do  not  permit  any  variance  between  proof 
and  allegation,  the  subsequent  oanse  of  action  relied  on  in  answer  to  a 
plea  of  the  statute,  must  he  between  the  parties  named  in  the  deolsrs* 
tion,  and  that  acknowledgments  made  by,  or  to  an  executor,  cannot  be 
admitted  under  counts  al'e^ng  promises  by,  or  to  the  testator.  It  is 
obvious,  that  the  deolaration  must  be  pursued  with  regard  to  the  nature  of 
the  cause  of  action,  as  well  as  with  regard  to  the  parties.  And  it  has  been 
supposed,  that  when  the  declaration  ia  founded  on  the  original  cause  of 
action,  there  is  an  iDconsiateQcy  in  sostaining  it  by  evidence  of  a  new  pro- 
mine;  Carshore  v.  Hayek,  6  Barbour's  S.  C.  58S.  But  when  the  declara- 
tion is  on  a  promise  implied  by  the  law  from  an  ezeonted  oonalderadon, 
this  diffionlty  is  apparent  rather  than  real.  The  declaration  proceeds,  in 
such  cases,  on  an  obligation,  which  is  a  legal  implication  from  the  facta  as 
set  forth.  It  cannot,  therefore,  be  said  to  be  founded  upon  a  special  cause 
of  action,  but  is  general  in  its  character,  and  admits  of  any  proof  conustent 
with  the  consideration.  And  the  replication  of  a  cause  of  action  within 
six  years  to  a  plea  of  the  statute,  and  evidence  of  a  new  promise  or  acknow- 
ledgment, under  such  a  replication,  so  far  from  being  a  departure,  are  in 
the  nature  of  a  new  assignment,  and  merely  show,  that  the  plaintiff  relies 
not  on  the  obligation  or  promise,  implied  from  the  premises  in  the  first 
instance,  which  baa  been  barred,  bat  on  the  new  obligation,  which  has 
grown  out  of  the  subsequent  admissions  of  the  defeudant,  to  which  there 
is  no  bar.  Thus  when  the  plaintiff  declares  on  the  oommon  oonnls  for 
goods  sold,  or  for  money  had  and  received  to  his  use,  the  promise  set  forth 
in  the  deolaration  is  an  implied  promise,  which  is  not  tied  down  to  any 
oircnmstanoes  of  time  or  place,  and  which  only  requires  proof  of  two  things 
to  support  it }  that  the  defendant  was  indebted  to  the  plaintiff  at  the  time 
when  the  writ  was  purchased,  and  that  the  debt  grew  out  of  the  considera- 
tion set  forth.  Now  both  these  requisitions  are  satisfied,  by  proving  the 
circumstances  in  which  the  debt  originated,  and  showing,  that  the  defeud- 
ant was  liable  to  pay  it,  whether  in  consequence  of  a  new  undertaking  or 
otherwise,  at  the  time  of  the  commencement  of  the  suit.  Upon  proof  of 
this,  the  law  raises  a  promise,  which  necessarily  accords  with  that  laid  in 
the  declaration. 

The  same  principles  apply,  where  a  new  promise  is  reUed  on,  to  support 
an  action  upon  a  bill  of  ez(jiange,  or  promissory  note  barred  by  the  statata. 
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For  after  stating  the  express  promise,  the  declaration  goes  on  to  aver  a 
resulting  legal  liability  and  another  promise,  which  the  lav  implies  as  « 
oonseqiience  of  this  liability,  hut  which  has  no  existence  in  point  of  fact; 
Griffith  T.  Koiborongh,  2  M.  &  W.  781 ;  Stericker  t.  Barker,  9  Id.  321. 
Now  the  operation  of  the  statnte  destroys  this  liability,  and  the  resulting 
implied  promise,  bat  the  note  still  remains,  and  forms  a  sofficicnt  considera- 
tion to  give  effect  to  a  suhaecjuent  acknowledgment,  and  render  it  the  foun- 
datioQ  of  a  new  liability  dating  from  the  acknowledgment.  Hence  anch  an 
acknowledgment,  may  be  given  in  evidence  to  support  the  implied  promise, 
without  prodocing  a  variance  from  the  declaration. 

When,  however,  the  breach  complained  of,  is  the  failure  to  comply  with 
an  express  particular  promise,  which  the  law  cannot  imply,  and  which  must, 
therefore,  be  proved  to  have  been  actoally  made  by  the  defendant,  this 
reasoning  does  not  apply,  and  a  recovery  cannot  be  had  on  a  subsequent 
acknowledgment  or  promise.  Thus  when  the  declaration  is  on  an  under- 
taking by  the  defendant  to  built  a  house  in  a  particular  manner,  and  a 
breach  by  a  total  failure  to  comply  with  the  undertaking,  or  by  the  erec^on 
of  the  bnilding  in  a  different  manner,  an  acknowledgment  of  the  breach,  and 
a  promise  to  make  compensation  for  it  in  damages,  are  insufficient  to  remove 
the  bar  of  the  statute,  and  sustain  the  action.  For  as  the  promise  declared 
on  is  to  build  a  house,  and  the  admission  of  a  pecuniary  liability,  the  one  is 
necessarily  inconsistent  in  terms  and  substance  with  the  other.  Thus  it  was 
said  by  Lord  ELLiKBOROnGH,  in  Boydell  v.  Drummond,  2  Campbell,  157, 
that  "  if  a  man  acknowledge  the  existence  of  a  debt  barred  by  the  statnte, 
the  law  has  been  supposed  to  raise  a  new  promise  to  pay  it  and  tbns  the 
remedy  is  revived;  but  no  such  effect  can  be  given  to  an  acknowledgment, 
where  the  cause  of  action  arises  from  the  doing,  nr  omitting  to  do,  Eome 
act,  at  a  particular  moment,  in  broach  of  a  contract."  And  where  the 
action  was  in  assumpsit  against  an  attorney,  for  not  using  due  care  and  dili- 
gence in  the  investment  of  money,  wbich  he  had  retained  to  invest, 
an  acknowledgment  made  by  him  within  six  years,  that  he  had  been  guilty 
of  negligence,  and  was  responsible  for  it,  was  held  inadmissible  nndor  a 
replication  to  a  plea  of  the  statute ;  Short  v.  McCarthy,  8  B.  &  Aid.  626. 
"  If,"  said  Abbott,  C.  J-,  in  delivering  the  opinion  of  the  court  in  this 
case,  "  the  plaintiff  can,  consistently  with  the  rules  of  law,  rely  on  the  anb- 
seqaent  promise,  he  may  do  so,  upon  a  new  declaration  specially  framed  for 
that  purpose.  But  I  am  of  opinion,  that  he  cannot  do  so  upon  a  declaration 
in  this  form.  If  his  want  of  knowledge  of  the  actual  injury  sustained,  till 
within  tho  period  of  six  years,  anterior  to  the  oommencetnent  of  this  action, 
be  sufficient,  it  will  be  competent  for  him  to  avail  himself  of  that  hereafter. 
Upon  the  present  declaration,  I  cannot  say,  that  the  cause  of  action  there 
stated,  arose  within  six  years  before  the  commencement  of  the  present 
action :  for  the  cause  of  action  there  stated,  is  the  omission  of  the  defendant 
to  make  due  inquiries  at  the  bank.  I^caving  it,  therefore,  open  to  the  plain- 
tiff to  avail  himself  of  these  points,  in  case  he  shall  be  advised  to  bring  a 
fresh  action,  I  am  of  opinion,  that,  in  the  present  case,  a  nonsuit  must  be 
entered."  The  law  was  held  the  same  way  in  Whitehead  v.  Howard,  2 
Brod.  &  Bing.  372,  where  the  defendant  pleaded  the  statnte  to  a  declara- 
tion setting  forth  a  promise  to  invest  money  on  good  secnrity,  and  a  breach 
by  an  investment  made  on  insufficient  seconty,  and  the  plaintiff  was  not 
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tllowed  to  prove  an  adraiasion  withio  six  years,  that  the  saonrity  was  iu- 
snfficiont,  although  conpled  with  an  expieaa  promise  of  paymeot.  And  in 
'Wetull  T.  BuBsard,  11  WheatoD,  316,  where  an  attempt  was  made  to 
render  tha  defendant  liable  in  an  action  for  a.  breach  of  contract,  in  not  de- 
livering gunpowder,  by  proof  of  a  snbBcqnent  ackaowledgment,  Mabbhall, 
0.  J-,  espreaaed  mnoh  donbt  as  to  whether  the  aoknowledgment  was  admis- 
aible  in  evidenoe  under  the  declaration,  although  he  decided  the  case  on  tbs 
ground  that  it  was  not  sufficiently  clear  and  explicit. 

It  waa  Bald  by  Paek,  J.,  in  Whitehead  v.  Howard,  that  he  was  not  aware 
of  any  cose,  where  tho  doctrine  of  revival  after  the  operation  of  the  statute, 
had  been  applied  to  any  thing,  bnt  an  actual  debt.  It  would,  notwithstand- 
ing,  appear,  that  whenever  the  declaration  is  on  an  executed  consideration, 
and  consequently  on  an  obligation  implied  by  law,  the  pUintifiF  may  recover 
on  proof  of  a  aabseqnent  admiaaion,  whether  the  obligation  be  for  tha  pay- 
ment of  money,  or  the  performance  of  any  other  act.  Por  in  such  cafes,  it 
is  enough  if  the  obligation  exist  when  the  writ  ia  iasued,  although  it  may 
have  been  barred  at  an  antecedent  period.  But  although  it  may  be  true 
theoretically,  that  every  obligation,  which  is  the  result  of  a  legal  deduction 
from  the  premises  set  forth  in  the  declaration,  may  be  revived  by  a  subse- 
quent admission,  yet  it  is  a  truth  of  little  practioal  importanoe,  save  where 
the  obligation  is  a  debL  For  when  it  is  a  duty  of  any  other  description, 
as  for  the  delivery  of  goods  by  a  bailee  or  carrier,  or  the  execution  of  a 
retainer  by  an  attorney,  it  will  seldom  happen,  that  the  duty  still  subsists 
when  the  writ  issues,  or  that  the  admission  will  tend  to  show  its  existence. 
Thus  in  Short  v.  JlcCarthy,  where  the  action  was  for  the  breach  of  the  obli- 
gation iuiplied  by  law,  from  the  retainer  of  the  deiendant  as  an  attorney,  in 
the  business  of  the  plaintiff,  had  the  admission  been,  that  the  obligaUon 
was  bioding  and  unfulfilled,  it  might  have  sustained  the  declaration,  and 
removed  the  bar  of  the  statute.  But  the  acknowledgment  in  fact  showed, 
that  the  rettuner  was  at  an  end,  and  merely  admitted  that  the  defendant 
woe  hound  to  make  compensation  in  damages  for  its  non-fulfilment.  And 
OS  this  obligation  differed  from  that  alleged  in  the  declaration,  it  oould  not 
he  made  a  ground  of  recovery  by  the  plaintiff.  Whether  the  difficulty 
could  be  obviated  in  this,  or  other  cases,  where  the  subsequent  admissions 
do  not  pursue  the  original  cause  of  action,  by  a  special  count  setting  forth 
the  original  contract,  the  breach,  the  consequent  liability  in  damages,  the 
interposition  of  the  statute,  and  the  new  promise  or  acknowledgment,  is  a 
different  question,  and  one  which  has  not  been  expresdy  determined ;  Titus 
V.  Ash,  4  Foster,  319,  3S0.  Such  a  declaration,  however,  would  seem  to 
be  within  the  principle  suggested  by  Tindal,  G.  J.,  in  Kaye  v.  Sutton,  7 
M.  &  Q.  807,  that  where  there  is  a  liability  or  duty,  from  which  the  law 
cannot  imply  a  promise,  one  may  be  raised  by  the  subsequent  promise  of 
the  parties.  And  the  case  of  Lechmere  v.  Fletcher,  supra,  would  seem  to 
show,  that  an  admiauon  by  the  defendant  of  his  willingness  to  meet  a  lia- 
bility barred  by  the  statute,  will  enable  the  plaintiff  to  recover  on  proper 
pleadings,  although  the  admission  does  not  pursue  the  original  contract. 

It  has  already  been  stated,  that  when  the  acknowledgment  or  promise 
relied  on  as  reviving  the  debt  is  conditional,  the  pluntiff  cannot  recover 
without  proving,  that  the  condition  has  been  fulfilled;  Cocks  v.  Weeks,  7 
Hill,  45}  Tompkins  v.  Brown,  1  Benio,  247;   Manning  y.  Wheeler,  13 
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New  Hampshire,  486;  Stermaii  r.  Walcamaii,  11  Barbour,  2&4;  Shaw  t. 
Neirell,  1  Rhode  Island,  488,  loprK.  In  Lonsdale  v.  Brown,  8  W.  C  C. 
R.  407,  Wabhinoton,  J.,  went  further,  and  held  evidence  of  a  conditional 
promise  iaadioiaaible  on  the  ground  of  Tarianoe,  nader  a  traverse  of  a  plea 
of  the  statnto  to  a  declaratioa  on  an  abaolnte  promise.  And  in  Watkins  t. 
Stevens,  4  Barbonr,  168,  the  point  was  treated  as  donbtfal,  althongh  the 
weight  of  authority  waa  admitted  to  be  in  bvoar  of  the  admission  of  the 
evidence.  The  difficult;  eeems,  notwitbetanding,  to  be  apparent  rather 
than  real.  Nothing  can  be  a  variance  nnder  a  plea  of  the  statute,  which 
would  have  been  admissible  nnder  tbs  general  issue ;  and  no  rule  of  law  is 
better  established  than  that  a  conditional  promise  for  the  payment  of  money, 
becomes  absoluto  as  soon  as  the  oondition  is  fulfilled,  and  may  be  declared 
on,  as  if  it  had  never  existed ;  Stone  v.  Rogers,  2  M.  &  W.  443 ;  Guy  v. 
TamB,  6  OiU,  82.  For  aa  the  engagement  of  the  promisor  finally  results 
in  snob  cases,  in  an  nnqnalifiod  obligation,  the  law  implies  an  unqualified 
promise  for  its  fulfilment  Thus  the  indebitatus  oonnts  are  sustained  every 
day  on  promises,  which,  althongh  oontingent  originally,  have  ended  in  an 
absolute  liability.  It  is,  therefore,  immaterial,  wheUier  the  revival  of  a 
debt  barred  by  the  statute,  be  absolute  or  conditional  iu  the  first  instance, 
for  it  becomes  absolute  as  soon  as  the  condition  is  performed,  and  may  be 
given  in  evidence  under  the  ordinary  forms  of  declaration,  withont  produc- 
ing a  varianoe;  Hill  v.  Kendall,  25  Vermont,  528.  The  law  on  this  point 
was  stated  with  great  precuion  by  Baron  Alderbon,  in  Hall  v.  Prender> 
grass,  14  M.  &  W.  741,  746,  where,  he  said,  "  the  plaintiff  must  prove  an 
acknowledgment  conformable  to  the  promise  laid  in  the  declaration,  vie, 
either  an  nnoonditional  acknowledgment,  from  which  a  promise  to  pay  is 
inferred,  or  an  acknowledgment  subject  to  a  condition,  which  has  been  per- 
formed, and  which  thus  becomes  absolute,  and  so  equally  muntaining  the 
promise  in  the  declaration."  The  rule  thus  laid  down  is  applicable  to  ac- 
tions upon  negotiable  paper,  as  well  as  to  all  other  forms  of  assumpsit,  in 
which  the  promise  declued  on  is  implied  by  law,  from  the  existence  of  a 
debt  shown  by  the  &ct8  set  forth  in  the  declaration,  and  any  thing  which 
revives  the  debt,  necessarily  revives  the  promise.  The  law  was  so  held  by 
tile  Court  of  Exchequer,  in  Irving  v.  Veitch,  3  M.  &  W.  90,  where  it  was 
decided,  that,  a  oonditional  promise  might  be  ^ven  in  evidence,  uuder  a 
traverse  of  a  plea  of  the  statute,  to  an  action  on  a  promissory  note,  although 
it  was  Btrenuonsly  contended  for  the  defenoe,  that  it  was  inconsistent  with 
the  demand  set  forth  in  the  declaration,  and  that  there  ooold  be  no  recoveij 
nnder  such  circumstances,  without  a  special  declaration.  The  same  point 
arose  in  Humphreys  v.  Jones,  14  U.  &  W.  1,  and  was  decided  in  the  same 
manner. 

It  ia  well  settled,  that  no  promise  or  acknowledgment  can  defeat  the  ope- 
ration of  the  statute  in  actions  of  tort ;  Hurst  v.  Parker,  1  B.  &  Aid.  92. 
Henoe  a  suit  brought  in  case  for  a  fraud,  or  for  a  converaion,  cannot  be 
taken  out  of  the  statute  by  the  admissions  of  the  defendant,  aithosgh  the 
fraud  may  have  been  committed  in  the  course  of  a  contract;  Oothout  v. 
Thompson,  20  Johnson,  278;  Ott  v.  Whitwath,  8  Hnmpbreys,  494.  But 
this  rule  does  not  apply,  where  the  cireumstauces  are  such  tlut  the  law  can 
imply  a  contract  from  the  tort,  as  in  the  ordinary  case  where  the  plaintiff 
wuves  the  conversion  of  his  goods,  and  saes  In  assumpsit  for  the  proceeds ; 
Norton  v.  Chandler,  8  Maine,  9.  H. 
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EA8TKB.— 21  GEO.  3.— B. 
[siPOBTia,  DODOI..  886.] 


Im  lut  Hilary  Term,  oa  Thnrsdaj,  the  26th  of  Jumajj,  Lee  obuitwd  a 
rule  to  shev  cause  why  the  Terdiot  which  had  been  found  for  the  plaintiff 
should  not  be  set  aside,  and  a  new  trial  granted,  or  a  nonsuit  entered. 

This  was  an  action  on  the  case,  against  the  defendants  as  sheriff  of  Mid- 
dlesex,-!- °^  '^^  statate  of  8  Ann.  a.  14,  a.  I,  for  taking  the  goods  of  one 
Pope,  in  execution,  in  a  house  let  from  year  to  year,  by  the  plaintiff  to 
Pope,  without  paying  or  ooutentjng  him  for  a  year's  rent  then  dne,  and  of 
which  the  defen^jnta,  before  the  remoral  of  the  goods,  had  notice. 

The  declaration  stated  the  demise,  as  follows : — 

"  The  said  plaintiff,  on,  &c.,  demised  to  one  Benjamin  Pope,  a  certain 
messuage,  fto.,  to  have  and  to  hold  unto  tho  said  Benjamin,  from  the  feast 
irf  St.  Michael,  then  next  following,  for  and  during  the  term  of  one  year 
from  thence  next  ensuing,  and  folly  to  be  oompleteand  ended,  and  so,  from 
year  to  year,  for  eo  long  as  it  should  please  the  plaintiff,  and  the  said  Ben- 
jamin, yielding  and  paying  therefor,  yearly  aod  erery  year  during  the  said 
term,  unto  the  plaintiff,  the  yearly  rent  or  Bam  of,  &c.,  by  four  eveu  and 
equal  qnarterly  payments ;  to  wit,  at  the  feast  of,  &c." 

The  principal  witness  called  on  the  part  of  the  plaintiff  was  Pope  himself  ; 
who  proved,  that  the  plaintiff  let  the  'house  to  him,  by  parole,  for  <*oaj:-i 
a  year,  and  that  there  was  no  stipulation  about  any  time  cr  times  '-  -' 
for  the  payment  of  the  rent. 

It  was  contended  at  the  tiial  (which  came  on  before  Lord  Mansfield,  at 
the  sittings  for  Middlesex),  that,  as  the  plaintiff  had  lud  a  demise  with  a 
reeerTatioa  of  rent  payable  quarterly,  he  was  bound  to  prove  it  exactly  as 
laid;  and  that,  having  failed  in  that  proof,  he  ought  to  be  nonsuited.  His 
Ifffdabip  overruled  the  objection,  being  then  of  opinion,  that  enongh  of  the 
demise  as  laid  had  been  proved  to  entitle  tho  plaintiff  to  his  action.  The 
present  mle  was  moved  for,  on  the  ground  of  a  misdirection. 

On  Thursday,  the  3d  of  May,  the  Aoom^-  General  and  Dunning  showed 
cause,  and  urged  that  the  contract  was  not  the  gist  of  the  action  :  the  mate- 
rial part  was,  that  a  year's  rent  was  in  arrear,  and  that  having  been  proved, 
the  pluntiff  bad  shown  enough  to  entire  himself  to  a  verdict. 

Wood,  on  the  other  side,  insisted,  that,  as  the  plaintiff  had  set  forth  the 
particulars  of  the  contract,  he  was  bound  to  prove  them  as  laid )  and  for 
this  he  cited  an  anonymous  case  in  Lord  Raymond,  where,  a  promise  being 
laid,  "  to  deliver  good  merchantable  wheat,"  and  the  evidence  being  of  a 

f  Tbe  two  sheiiSs  of  London  make  one  sheriff  of  M'lddlcMZ.    Barker  r.  Wbeedon, 
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promiH  to  deliver  "  good  second  sort  of  wheat,"  Lord  Holt  held  the  Tari- 
ance  to  be  fatal,  and  nonBnited  the  plaintiff  ;(a)  the  King  v.  Nndigate,(&) 
where,  upon  a  traverra  of  an  office  found,  the  issue  being,  whether  J.  S. 
devised  ■•  to  J.  N.  and  his  heirs"  or  not,  and  the  jnry  having  found  that 
"  J.  S."  devised  "  to  A.  for  yeare,  remainder  to  J.  N.  in  fee,"  the  court 
adjudged  "  quod  non  devitavil  modo  d,  formO.  .*"  Sands  and  Tash  v.  Led- 
ger,(c]|  where,  in  actios  of  debt  for  rent,  the  plaintifis  declared  on  a  demise, 
"for  152.  rent  per  annum,"  under  a  power  <■  to  make  leases  for  twenty-one 
years,"  and  the  evidence  being  of  a  demise  "  for  152.  rent  per  annum,  and 
three  fowls,"  under  a  power  '■  to  make  leases  for  twenty-one  years  in  pos- 
session, and  not  in  reversion,  rendcriog  the  ancient  rent,  and  not  dispunish- 
able of  waste,"  Lord  Holt  directed  a  nonsuit ;  and  Savage,  qui  tam,  v. 
Smith,  wbioh  was  afterwards  stated  by  Lord  Mansfield  in  delivering  the 
judgment  of  the  Bonrt(J) 

The  case  stood  over  till  this  day. 
|.^„n„.  *Lord  Ihn^dd,  (after  stating  the  ease.) — I  am  very  free  to  own, 
I-  J  that  the  strong  biu  of  my  mind  has  always  leaned  to  prevent  the 
manifest  justice  of  a  oaoso  from  being  defeated  or  delayed  by  foTTDsl  sUps, 
whioh  arise  from  the  inadvertence  of  gentlemen  of  the  profession  ;  because 
it  is  extremely  hard  on  the  party  to  l>e  tnmed  round,  and  put  to  expense, 
from  such  mistakes  of  the  counsel  or  attorney  he  employs.  It  is  hard  also 
on  the  proferaion.  It  was  on  this  ground  tlut  I  overruled  the  objection  on 
this  case ;  but  I  am  unce  convinced,  both  on  the  anthoritiee  which  I  am 
about  to  mention,  and  on  the  reasoning  in  them,  that  I  was  wrong,  and  that 
it  is  better  for  the  sake  of  justice,  that  the  strict  rule  shonid  in  this  case 
prevoiL  I  have  always  thought,  and  often  said,  that  the  rules  of  pleading 
are  found  in  good  sense.  Their  objects  are  precision  and  brevity.  Nothing 
is  more  desirable  foe  the  court  than  precision,  nor  for  the  parties  Uian 
brevity.  It  is  easy  for  a  party  to  state  bis  ground  of  action.  If  it  is  founded 
on  a  deed;  he  needs  not  set  forth  more  than  that  part  whioh  is  necessary 
to  entitle  him  to  recover.(e)  If  he  states  what  is  impertinent,  it  is  an  injnry 
to  the  other  party,  and  may  be  itrnok  out  and  costs  allowed,  upon  motion. 
I  remember  a  case,  where,  in  an  action  on  one  covenant,  the  whole  of  a 
very  long  deed  was  set  forth.  The  court  referred  it  to  the  master,  and  all 
was  stroek  out  except  the  covenant  on  which  the  action  was  branght,  and 
oOBtfl  paid  to  the  amount  of  lOOi.  When  I  say  that  the  plainUff  needs  only 
set  forth  that  part  of  a  deed  on  which  his  action  is  founded,  I  do  not  mean 
to  say  that  even  that  is  neoeeeary.  He  is  not  bound  to  eet  forth  the  mate- 
rial parts  in  letters  and  words.  It  will  be  sufficient  to  state  Uie  snbatanea 
and  legal  effect.  This  is  shorter,  and  not  liable  to  mis-recitals,  and  literal 
mistakes.  Here  that  method  might  have  been  followed.  It  oertmnly  was 
not  necessary  to  allege  this  part  of  the  lease  tliat  relates  to  the  time  of  pftj- 
ment,  in  order  to  maintain  the  action.  But,  sinoe  it  has  been  alleged,  it 
was  necessary  to  prove  it.  The  distinclian  is  between  that  which  may  be 
tcjeoted  as  surplussge,  (which  might  have  been  stmck  out  on  motion,)  and 
what  cannot.    Where  the  declaration  contains  impertinent  matter,  foreigo 
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to  the  caose,  and  whioh  the  muter,  on  a  reference  to  him,  vonld  strike  ont 
^irreleVKntoovetiaDt8,foriDBtaiice,)thatwiltherejectedb7the*OOiirt,  r^on-^-, 
aod  need  not  be  proved.  But  if  the  very  groaad  of  the  action  w  '■  ^ 
misBtatcd,  as  where  yon  undertake  to  rooite  that  part  of  a  deed  on  which 
the  action  is  foanded,  and  it  is  mis-reoited,  that  vill  be  fatal.  For  then, 
the  case  declared  on  is  different  from  that  which  is  prored,  and  ;oq  mast 
recover  teeundum  aUegaia  et  probata.  This  will  reconcile  all  the  oases.  In 
the  present  instance,  the  plaintiff  undertakes  to  state  the  lease,  and  states  it 
lalscly.  There  are  man;  authorities  which  go  to  prove  thia  distinction.  I 
will  mention  three  (which  are  ver;  strong),  where  matter,  whioh  it  was  no- 
neoessarj  to  set  forth,  being  stated,  and  not  proved,  the  variance  was  held 
to  be  fatal.  The  first  is  the  case  of  Codlip  v.  Handle,  (/j  There,  in  an 
action  hj  a  lesaor  agunst  his  tenant,  for  uegligentlj  keeping  his  fire,  by 
means  whereof  the  honso  was  consumed,  a  demise  to  the  defendant  for  seven 
years  was  stated  in  the  declaration ;  the  defendant  pleaded,  that  the  plain- 
tiff did  not  demise  modo  et  formA  ;  and  issne  ^ing  joined,  it  appeared  on 
the  finding  by  the  jnry  in  a  special  verdict,  to  be  a  lease  at  will.  The  court 
agreed  that  the  action  would  have  lun  against  the  defendant  as  tenant  at 
will;  but,  as  the  pluntiff  had  stated  him  to  be  a  lessee  for  years,  and  had 
proved  him  tenant  at  will,  the  variance  was  held  to  be  fatal,  and  there  was 
jndgment  for  the  defendant.  The  next  is  the  case  of  Savage,  qui  tarn  v. 
Smith,  in  the  Common  Pleas. ((/)  That  was  an  action  of  debt  against  a 
sheriff's  officer,  by  an  informer.  The  declaration  stated  a  judgment,  and  a 
Jieri/ada*  npon  that  jndgment.  The  fieri  facias  was  given  in  evidence,  but 
not  the  judgment,  and  the  court  held,  that,  though  it  might  be  nnnecessary 
to  aver  the  jndgment,  yet,  having  been  averred,  it  ought  to  be  proved ;  and 
my  Lord  Chief  Justice  de  Grey  expressly  went  upon  the  distinction  between 
immaterial  and  impertinent  averments,  and  said  that  the  former  mnst  be 
proved,  becaose  relative  to  the  point  in  qnestion.(A)  The  third  case  is  Shnto 
T.  Horosey  in  this  conrt.(i]  That  was  an  action  fcir  double  rent  on  the  sta- 
tnte.(/f)  The  declaration  stated  a  lease  for  three  years;  bnt,  on  the  evi- 
dence, it  appeared  that  the  lease  for  three  years  was  void,  under  the  Statute 
of  Frauds ;  and  that  the  defendant  was  only  tenant  irom  year  to  year.  This 
was  sufficient  for  the  purpose  of  *the  action ;  but  a  lease  for  three  ^^ „» 
years  having  been  laid,  and  not  proved,  the  plaintiff  was  nonsuited ;  ^ 
and  B  rule  for  setting  aside  the  nonsuit  having  been  obtained,  it  was  npon 
the  argument  of  the  case,  discharged.  These  authorities  are  in  point  to  the 
doctrine  I  have  lud  down.  But  perhaps,  notwithstanding  the  weight  of 
the  cases,  if  that  doctrine  were  highly  detrimental,  and  the  setting  it  right 
would  be  attended  with  no  mtaehief,  as  it  is  only  a  mode  of  practice,  it 
might  deserve  consideration.  Bnt  I  believe  it  stands  right,  and  npon  the 
best  footing;  for  it  may  prevent  the  stuffing  of  declarations  with  prolix 
and  unnecessary  matter,  because  of  the  danger  of  Ruling  in  the  proof;  and 
may  lead  pleaders  to  confine  themselves  to  state  the  legal  effect.     We  are 

{/)  B.  R.  T.  2  W.  ft  M.  Csrth.  202.  f^)  T.  18  Q.  8.     2  BlwkiL  1101. 

(A)  By  a  miBtoke  of  the  presa,  the  word  "matenal"  la  printed  inBtead  or"inna- 
Unal,"  in  the  report  of  this  obbs  in  2  BlBokBt.  1104.  '^  Immattrial"  oenainty  was 
tiie  wont  DBed  by  De  Qrey,  Chief  Jiutiet,  as  sppcBrs  not  only  from  what  \t  here  said 
by  Ld.  Mansfield,  bat  also  from  a  veiy  aacnrate  manoBeript  note  I  have  seen  of 
Savsge  T.  Smith,  and  indeed  from  the  context  in  Blackstons'B  own  report. 

(i)  E.  19  Geo.  S.  (k)  U  Q«o.  2,  eap.  19,  s.  18 
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dl  of  oiuiuon  that  the  venliot  elioald  be  eet  uide,  uid  judgment  of  nouut 
entered. 

The  role  made  absolute. 


"  I  AH  aware,"  aoid  Mr.  Justice  Buller,  in  Fepiu  T.  Solomona,  S  T.  B.  496, 
"  that  the  caae  of  Bristow  t.  Wri^t  has  been  BOmetimea  doubted,  but  I  am 
■till  of  opinion  that  it  was  rightly  decided.  In  order  to  entitle  the  pUaDtiff  to 
maintain  that  action,  it  was  neceeaary  for  him  to  ahow  that  he  was  landlord,  it 
being  an  action  for  taking  the  lessee's  goo<^B>  without  leaving  a  year's  rentj  ud, 
to  ahon  that  the  plaintiff  was  the  landlord,  he  was  obliged  to  set  forth  a  con- 
tract between  himaelf  and  the  tenant.  Now  contncts  are  in  their  nature  enlin, 
and  in  pleading  they  muat  be  stated  accurately;  bat  as  the  evidence  in  that 
caae  did  not  accord  with  the  contract  stated  in  the  declaration,  and  which  wii 
the  foundation  of  bis  action,  it  was  properly  determined  that  a  judgment  of 
Donsnit  should  be  entered."  Accord.  Savage  t.  Smith,  Blacks.  1101 ;  William* 
■on  T.  Allison,  2  East,  452,  u'bi  per  Lord  Ellenbomugh,  C.  J. — "  With  respect 
to  what  avenuenta  are  necessary  to  be  proved,  I  take  the  rnle  to  be,  that  if 
the  whole  of  an  averment  may  be  Btmck  ont  withont  destroying  the  plaintiTi 
right  of  action,  it  is  not  necessary  to  prove  it ;  but  otherwise  if  the  whole  can- 
not be  atmck  ont  without  getting  rid  of  a  part  essential  to  the  cause  of  action; 
for  then,  though  the  averment  may  be  more  particular  thao  it  need  have  been, 
the  whole  must  be  proved  or  the  plaintiff  cannot  recover."  This,  it  may  be 
observed,  is  an  expression  of  the  same  doctrine  that  was  laid  down  by  Lord 
Mansfield  in  the  principal  case,  in  the  following  words :~~"  The  distinction  is 
between  that  which  may  be  mjected  as  surplusage  and  what  canDot."  [Accord. 
Shearm  v.  Barnard,  10  A.  k  E.  593.]  See  Harris  v.  Mantle,  3  T.  B.  307, 
where  in  covenant  the  breach  was  that  the  defendant  had  not  performed  bis 
covenant  to  repair,  but  on  lie  amtrary  had  commiited  vxuU.  Held  that  he 
conid  prove  no  non-repair  not  amounting  to  waste,  for  the  plaintiff  ronst  recover 
aecuru&im  allegata  el  probata.  See  too  Hawkes  v.  Orton,  5  A.  £  E.  367  ;  [East 
V.  Skinner,  11  M.  A  W.  1611 :  and  Alexander  v.  Bonnin,  4  Bing.  N.  C.  T99i 
where  to  trespass  qn.  c.  f.  the  defendant  pleaded  that  he  had  license  to  enU 
and  maintain  a  brick  wall  on  the  loot*  in  fuo,  and  baring  proved  a  license  to 
end  but  not  to  maintain,  it  was  held  that  the  verdict  on  that  plea  must  be 
entered  against  him.  In  Martin  v.  Graham,  7  Ad.  &  Ell,  S4,  the  declaratioo 
alleged  that  "  the  defendant  cut  down  trees,  and  otherwise  used  the  premises 
in  BO  ontenantlike  and  improper  a  manner,  that  they  became  and  were  dilapi- 
dated." Held  that  he  could  not  give  evidence  of  penniaaine  waste.  On  the 
nther  hand,  see  Wells  v.  Hopkios,  5  M.  &  W.  7  ;  where  in  an  action  on  a  bill, 
the  defendant  pleaded  that  it  was  accepted  for  hops  to  be  delivered  according 
to  sample,  and  that  plaintiff  had  not  delivered  hops  according  to  sample,  or  ana 
Aopt  whateuer,  the  words  in  italics  were  rejected  as  surpksage,  [and  in  Davis 
T.  Chapman,  2  M.  ft  Or.  920,  whore  to  a  count  for  an  escape  the  plea,  after 
stating  a  return  of  the  debtor  into  custody,  alleged  that  he  was  aliU  kept  in  U, 
that  allegation  was  held  enrpluBage  npon  a  replication  de  injurid.] 

Upon  this  doctrine  appears  mainly  to  depend  the  real  utility  of  the  Tidelkel, 
or  to  wit,  BO  often  introduced  by  pleaders  before  matter  of  description;  a  precso- 
tion  which  is  totally  useless  where  the  statemeut  placed  after  tho  oidelieet  is 
material ;  (S.  F.  Stone  v.  Knowlton,  3  Wendell,  374 ;  Oleasona  v.  McTicker, 
7  CowoD,  42  ;  Janeon  r.  Ostander,  1  Id.  670 ;  Bissell  v.  Drake,  19  Johnaon,  66 ; 
Tail  V.  Lewis  &  Livingston,  4  Id.  450;  Watson  v.  Osborne,  8  Connecticn^  363; 
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CarieyT.  Dmo,  4  Id.  259;}  bnt  which,  in  other  cmBe8,praTeDtB  the  danger  of  k 
vsrUnce,  bj  separatiii^  the  description  from  the  material  BTenneEit,  so  that  the 
former,  it  not  proved,  may  be  rejected,  without  matilating  the  sentence  which 
«ODt^ns  the  tatter.  See  iJTinoDB  v.  Knox,  3  T.  B.  68.  Tbos  in  Lampleigh  t. 
Broithwoite,  ante,  p.  67,  it  ii  lud  down  by  the  court,  that  nndor  the  averment, 
Aai  iht  plaintiff  did  his  atdeavour,  videiieet,  in  ejuitando,  it  would  not  have 
been  necessary  to  prove  riding,  bnt  any  other  endeavonr  wonid  have  served ; 
[see  ParidnsoQ  v.  Whitehead,  2  M.'ft  Or.  329 ;  per  Wightman,  J.,  in  Atkinson 
v.  Ralegh,  3  Q.  B.  88,  per  Tindal,  G.  J.,  in  King  v.  Oraen,  6  Scott,  X.  B.  869  ; 
Cooper  T.  Blick,  3  Q.  B.  913  ;  Newlands  v.  Holmes,  3  Q.  B.  6S2.]  Brietow  v. 
Wright  *coiltinneB  to  be  the  leading  case  npon  the  Bobject  of  variance;  r«32gi 
the  snbeeqnent  decisioos  will  be  fonnd  collected  and  ably  commented 
upon  in  the  notes  to  Goram  v.  Sweeting,  2  Wms.  Sannd.  199,  and  will  all  be  found 
to  bear  oat  and  exemplify  Lord  UansBeld's  doctrine.  Bnt  the  law  respecting 
variaDces  has,  since  the  decision  of  Bristow  v.  Wright,  receiyed  some  very 
beneflcial  alterations  from  the  legislatnre.  In  order  to  mideretand  these  per- 
fectly, it  will  be  necessary  to  occnpy  the  reader  for  a  few  momeDts  in  somethings 
like  an  historical  disqniuUon. 

After  the  decision  in  Bristow  v.  Wright  had  pointed  oat  In  glaring  colonrs 
the  fatal  natnre  of  a  variance,  the  pleaders  naturally  terrified  at  the  idea  of  in- 
carring  a  Donsnit  in  coDSeqnence  of  a  mistake,  .in  stating  fact£,  of  which  their 
clients  had,  perhaps,  famished  them  with  no  very  accurate  acconnt,  began  to 
swell  their  declarations  to  on  extraordinary  and  portentons  size,  by  introducing 
counts  calculated  to  meet  every  aspect  which  it  was  supposed  that  the  evidence 
conid,  at  the  trial,  possibly  assume,  iu  hopes  that  some  one  count,  at  least, 
would  be  fonnd  free  from  any  material  variance.  While,  od  the  other  hand, 
the  pleader  for  the  defenduit  was  equally  aatnte  in  fnming  a  variety  of  pleas, 
in  order  to  meet  every  possible  defence  upon  which  the  evidence  might  enable 
counsel  to  rely  at  the  trial.  Yet,  not  withstanding  all  these  paios,  it  was  often 
fbnnd,  at  Nisi  Prins,  that  the  case  asaamed  some  shape  which  the  ingennity  of 
the  pleader  had  not  been  able  to  divine ;  and  the  snitor,  after  incurring  great 
expense,  was  defeated  at  the  moment  when  the  merits  of  his  case  were  rendered 
apparent  by  the  some  evidence  which  created  the  variance  between  it  and  the 
statements  contained  in  his  pleading.  In  order,  in  some  degree,  to  obviate 
these  mischiefe,  St.  9  Q.  4,  cap,  15,  after  reciting  "  that  great  expense  was 
often  incnrred  and  delay  or  failnre  of  justice  took  place  at  trials,  by  reason  of 
roriances  between  writings  produced  in  evidence  and  the  recital  or  setting  forth 
thereof  npon  the  record  on  which  the  trial  was  had,  in  matters  not  material 
to  the  merita  of  the  case,"  enacted  "  that  it  should  and  might  be  lawful  for 
every  court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  at  Nisi 
Prins,  and  any  court  of  oy«r  and  termintr  and  general  gaol  delivery  in  England, 
Wales,  Berwick-npon-Tweed,  and  Ireland,  if  anch  conrt  or  judge  shall  see  fit 
so  to  do,  to  cause  the  record  on  which  any  trial  may  be  pending  before  any 
snch  conrt  or  judge,  in  any  civil  action,  or  in  any  iniii^tnenl  or  infarmaiionfor 
any  vusdrmtattor,  when  any  variance  shall  appear  between  any  matter  in 
writing,  or  in  print,  produced  in  evidence,  and  the  recital  or  setting  forth 
thereof  upon  the  record  whereon  such  trial  is  pending,  to  t>e  forthwith  amended 
in  snch  particular,  by  some  officer  of  the  court,  on  payment  of  such  costs  if  any, 
to  the  other  party,  as  snch  conrt  or  judge  shall  think  reasonable ;  and,  Uiere- 
opon,  the  trial  shall  proceed  as  if  no  such  variance  had  appeu«d  ;  and,  in  case 
snch  trial  shall  be  hod  at  Nisi  Prins,  the  order  for  the  amendment  shall  be 
endorsed  on  the  poaiea,  and  retnraed  together  with  the  record  ;  and  thereupon 
the  papers,  rolls,  and  other  records  of  the  court  from  wblch  such  record  issned, 
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eliall  be  amended  MCordiDgl;."  [The  poweTS  or  smeiuiment  g^veo  bj  tbia 
Btatute  «re  now  extended  to  Indictmente  Mid  InformatioDs  for  all  oj^imeet  wiat- 
eeer,  11  k  12  Yict  c.  46,  a.  4.] 

The  eflecta  of  the  9  G.  4,  c.  IB,  tboogh  limited  to  one  class  of  oasea,  being 
foAnd  beneficial,  it  was  detormined  to  extend  its  enactments,  and  at  the  aame 
time  to  compel  the  partiea  who  were  to  bare  the  adrantage  of  the  inereaeed 
facility  <rf  amendment  to  co-operate  with  the  legislature  ia  redncing  the  eipenae 
of  actions,  bf  diminiBbing  the  length  of  their  pleadings.  Accordinglf,  stat.  3 
A  4  W,  4,  c.  42,  a.  23,  reciting  "  that  great  ezpenae  is  often  incDired,  and  delaj 
or  failnre  of  jnatice  takea  place  at  triala  by  reaaon  of  variances,  as  to  some  par- 
ticular or  particolais,  between  the  proof  and  the  record  or  Betting  forth,  on  the 
record  or  document  on  which  the  trial  is  had  of  contracts,  cnstoms,  preacrip- 
tions,  namea,  and  other  natters  or  circnmatancea  not  material  to  the  merits 
of  the  caae,  and  by  the  misstatement  of  which  the  opposite  party  cannot  hare 
been  prejndiced,  and  the  aame  cannot,  in  any  case,  be  amended  at  the  trial, 
except  where  the  variance  ia  between  any  matter  in  writing  or  in  print,  pro- 
dnced  in  evidence,  and  the  record"  enacts  "  that  it  shall  be  lawfnl  for  any 
r*3301  ^^''^^  of  record  holding  plea  in  civil  actions,  and  any  Jndge  ^tting  at 
Nisi  Prins,  if  snch  conrt  or  Judge  aboil  see  fit  ao  to  do,  to  cause  the  re- 
cord, writ,  or  docnment,  on  which  any  trial  may  be  pending  before  any  snch 
court  or  judge,  in  any  ciril  action,  or  in  any  information  in  the  nature  of  a  quo 
wtmmto,  or  proceedings  on  a  mandamtu,  when  any  variance  shall  appear 
between  the  proof  and  the  recital,  or  setting  forth  on  the  record,  writ,  or  doca- 
nnot  on  which  the  trial  is  proceeding,  of  any  contract,  cnstom,  prescription, 
pame,  or  other  matter,  in  any  particular  or  particulars  in  the  judgment  of  aucta 
court  or  jadge  not  material  to  the  merits  of  the  case,  and  by  which  the  oppoaite 
party  cannot  have  been  prejndiced  in  the  condnct  of  hia  action,  prosecution,  or 
defence,  to  be  forthwith  amended  by  some  otBcer  of  the  court  or  otherwise, 
both  in  the  part  of  the  pleadings  in  which  snch  variance  occnra,  and  in  every 
other  part  of  the  pleadings,  which  it  may  become  necessaty  to  amend,  on  anch 
terms  aa  to  the  payment  of  coata  to  the  other  party,  or  poatponing  the  trial  to 
be  had  before  the  same,  or  another,  jury,  or  both  payment  of  costs  and  post- 
ponement, aa  such  conrt  or  judge  shidl  think  reasonable ;  and  in  case  snch  vari- 
ance shall  be  in  some  particular  or  particulars,  in  the  judgment  of  snch  conrt 
or  judge,  sot  material  to  the  merits  of  the  caae,  bnt  such  as  that  the  opposite 
party  may  have  been  prejndiced  thereby  in  the  condnct  of  bis  action,  proseca- 
tioo,  or  defence,  then  anch  conrt  or  jndge  shall  have  power  to  cause  the  same 
to  be  amended  upon  payment  of  coata  to  the  other  party,  and  withdrawing  the 
record,  or  poatponing  the  trial  as  aforaaaid,  aa  auch  conrt  or  judge  ahall  think 
reasonable  ;  and,  after  any  auch  amendment,  the  trial  aholl  proceed,  in  case  tbe 
same  shall  be  proceeded  with,  in  tbe  some  manner  in  all  respects,  both  with 
respect  to  the  liability  of  witnesses  to  be  indicted  for  peijory  and  otherwise,  as 
if  no  snch  variance  had  appeared ;  and  in  case  such  trial  ahall  be  had  at  Nisi 
Frios,  or  by  virtue  of  such  writ  as  aforesaid,  alluding  to  (Ac  writ  of  trial  given  by 
N.  17  1 18),  the  order  for  the  amendment  shall  be  endorsed  on  the  poHea  or 
the  writ,  as  the  cose  may  be,  and  retnrned  together  with  the  record  or  writ ; 
and,  thereupon,  such  papers,  rolls,  and  other  records  of  the  conrt,  from  which 
snch  record  or  writ  issued,  as  it  may  be  necessary  to  amend,  shall  be  amended 
accordingly ;  and,  in  case  the  trial  shall  be  had  in  any  conrt  of  record,  then  tbe 
order  for  amendment  shall  be  entered  on  the  roll  or  other  document  npon  whtob 
tbe  trial  shall  be  had.  Provided  that  it  ahall  be  lawfnl  for  any  party  who  is 
diasatisSed  with  the  decision  of  snch  jndge  at  Nisi  Prios,  sherilT,  or  other  otBcer, 
respecting  his  allowance  of  any  such  amendment,  to  apply  to  the  court  from 
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wfaioh  Buch  record  or  writ  issued  for  k  new  trial  upon  that  ^roimd ;  and  io  case 
aof  sncli  conrt  Bhall  think  sach  ameikdment  improper,  a  new  trial  shall  be  granted 
accordingly,  on  Bach  terms  as  the  court  shall  think  fit ;  or  the  court  shall  make 
sach  other  order  as  to  them  shall  seem  meet."  And  it  is  farther  enacted  by 
eectioD  24,  "  that  the  said  court  or  judge  shall  and  may,  if  they  or  he  think  fit, 
in  all  such  cases  of  variance,  instead  of  causing  the  record  or  doeDment  to  be 
amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  according  to  the 
evidence  ;  and  thereupon  snch  finding  shall  be  stated  on  such  record  or  doen- 
ment )  and  Dotwithstauding  the  finding  on  the  istoa  joined,  the  said  coort  or 
the  court  from  which  the  reconl  has  issued,  shall,  if  the;  shall  think  the  said 
Tariance  immaterial  to  the  merits  of  the  case,  and  the  mis-statements  snch  as 
could  not  have  prejudiced  the  opposite  party  ia  the  conduct  of  the  action  or 
defence,  give  judgment  according  to  the  very  right  and  jostice  of  thecaae." 

This  statute  does  not  repeal  the  9  G.  4,  c.  15;  a  circumstance  which  it  may 
be  found  in  some  cases  material  to  remember,  for  the  power  of  amendment 
given  by  that  statnte  extends  to  "  any  civil  action,  or  any  mdietment  or  ir\fi>r- 
awtionfar  at^  vtUdemtoMT ;"  whereas  the  3  &  4  W.  4,  c.  42,  only  includes 
"  civil  actions,  informations  in  the  nature  of  a  qw  warranto,  and  proceedings  on 
write  of  fliandamiw."  An  indictment  for  misdemeanor  could,  therefore,  be 
amended  at  the  trial  in  any  particular  bUing  within  the  9  O.  4,  c.  15,  though  it 
eertainl;  is  not  included  in  the  purview  of  the  3  &  4  W,  4,  c.  42.  [In  criminal 
cases,  however,  the  power  to  amend  should  be  exercised  very  sparingly,  per 
Coleridge,  J.,  B.  v.  Uewins,  9  G,  £  P.  tSi.]  There  "is  another  difier-r«_»^ 
•uce  between  the  two  statutes,  though  perhaps  not  likely  to  become  of  ^  ' 
Hi;  practical  importance.  It  bad  been  considered  upon  the  9  G.  4,  c.  15, 
(though  some  doubts  at  first  existed  on  the  subject,)  that  the  decision  of  the 
judge  at  Nigi  iVi'tu,  upon  an  ^plication  to  amend,  was  conclusive,  and  that 
the  ooorl  in  banco  bad  no  jurisdiction  to  review  it.  Pariu  v.  Edge,  3  Tyrw. 
Sei;  10.  iH,433.  The  3  ft  4  W.  4,  c  42,  gives,  it  has  been  seen,  an  ex- 
press power  to  move  for  a  new  trial,  on  tlie  ground  that  an  amendment  under 
that  statute  has  been  improperiy  allowed ;  so  that,  if  a  variance  between  tbe 
record  and  a  written  docoment  were  to  be  amended,  it  might  perhaps  even  now 
be  contended,  thongh  probably  without  success,  that  the  amendment  had  been 
nade  under  the  9  G.  4,  c^  15,  and  that  the  judge's  discretion  was,  therefore, 
not  subject  to  review,  I  say  probably  without  anccesa,  because  it  would  be 
answered  that,  although  the  9  G.  4,  c.  15,  stands  unrepealed,  still  that  the  words 
of  3  A  4  W.  4,  e.  42,  are  large  enough  to  give  a  concurrent  power  of  certifying 
noider  that  statute  in  matters  comprehended  within  the  9  G.  4,  c.  15.  If  that 
"be  the  true  construction,  it  would  be  for  the  judge  to  elect  under  r«33ig-i 
which  statute  he  should  be  taken  to  have  certified,  and  he  would  pro- 
bably elect  to  certify  under  that  which  leaves  his  judgment  open  to  appeal. 
Here  it  must  be  observed,  that  although  the  party  dissatisfied  with  an  amend- 
ment made  at  Niti  Priut  may  move  for  a  new  trial  on  that  ground,  it  has  been 
held  that  a  party  dissatisfied  on  account  of  the  judge's  refusal  to  amend  cvinot 
do  so.  Doe  V.  Errington,  1  M.  ft  Bob.  344,  n.;  3  Nev.  k  Mann.  646.  [1  Ad. 
&  Ell.  750,  S.  C.  Another  difference  between  the  9  G.  4,  o.  15  and  the  3  ft  4 
W.  4,  c.  42,  as  poioted  out  by  Tindal,  C.  J.,  in  Smith  v.  Brandram,  2  Man.  ft 
Gr.  250,  2  Sc.  N.  B.  539,  S,  C,  is  that  the  former  does  not,  in  the  enacting 
part,  expressly  restrict  the  power  of  amending  to  those  cases  only  where  the 
defect  to  be  amended  is  "  wn  maierial  to  tke  meriu  of  the  out ;"  those  words, 
as  observed  by  Maule,  J.,  8.  C,  though  occurring  in  the  recital,  not  being  re- 
peated in  the  enacting  clause ;  but,  with  submission,  it  seems  that  the  discie- 
tion  of  the  judge  ought  in  each  case  to  be  so  limited  by  a  just  view  of  the  cit- 
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cninEtaaces,  u,  even  without  tlie  goidance  of  those  words,  to  kvoid  perilfing  tte 
rooiits  b;  an  amendinetit  under  either  statnte.  So,  it  has  been  aDggested  that 
on  the  trial  of  an  isBiie  upon  a  plea  of  nul  iiel  reeord,  a  variance  between  the 
pleading  and  the  record  produced,  would  be  amendable  nnder  the  9  &.  4,  c.  1&, 
although  not  bo  under  3  &  4  W.  4,  c.  43.  Hopkins  v.  Francis,  13  Uee.  ft  W. 
6f>8,  per  Alderaon,  B. ;  bnt  Me  Davis  t.  Dnnne,  1  Dowl.  N.  8.  81.] 

The  jndges  seem  disposed  to  give  a  (i«ry  liberal  eontfnieMm  io  Au  (Atftrte, 
nod  it  haa  been  annonnced,  that  leave  to  amend  under  it  wQI  not  be  refused  on 
account  of  the  supposed  hardship  or  improprietj  of  the  action.  Doe  dem.  Har- 
riot  V.  Edwards,  1  M.  &  Rob.  SJl,  Parte,  B. ;  [bnt  Alderson,  B.,  refueed  to  alter 
the  daj  of  the  demise  laid  in  the  declaration  to  a  daj  after  a  demand  of  poe> 
session  bad  been  made,  where  tbe  recoverj  in  ejectment  would  disturb  an 
equitable  arraDgement  to  which  tbe  lessor  of  the  plaintiff  hod  been  a  partj. 
Doe  d.  Loacombe  v.  Clifford,  2  Car.  k  K.  446.]  "Unlese,"  aoid  Parke,  B.,  in 
Sainabur;  v.  Matthews,  4  Hee.  A  W.  347,  "  the  jodges  are  verf  liberal  in  the 
allowance  of  amendments,  the  rale  which  binds  a  plaintiff  to  one  count  will 
operate  ver;  Harshl;.''  [See  to  the  same  effect  per  Alderson,  B.,  in  Fan;  t, 
Fairburst,  5  Tyrw.  685 ;  2  0.  H.  ft  R.  191,  S.  C. ;  and  per  Tiodal,  0.  J.,  Hatile 
and  Bosaaquet,  JJ.,  Smith  v.  Knowelden,  2  Man.  ft  Gt.  561.  Tbe  power  to 
amend  under  the  statute  being  confined  to  variances,  "  ntd  materiiU  to  ike 
mtriu  of  ike  eatt,"  (meaning  thereby  not  merely  legal  merits  on  demurrer,  but 
such  as  are  required  in  an  affidaril  of  merits,  per  Alderson,  B.,  5  Mee.  ft  W. 
r*33lb1  ^^>)  "  ""^  *^7  which  the  apposite  party  eamtot  have  bten  prrptdieed 
tn  M«  conduct  of  hit  action, proaMutfon,  or  defence"  the  propriety  of 
an  amendment  must,  in  each  case,  depend  on  its  own  peculiar  circumstances. 
To  lay  down  any  rule,  therefore,  which  should  apply  to  every  case  would  ba 
manifestly  impossible,  and  perhaps  the  most  convenient  mode  of  considerii^f 
the  decisions  upon  this  statute  will  be  to  advert  in  tbe  fint  instance  to  thoee 
wbicb  have  limited  the  JurUdiclion  as  wall  as  tbe  discretion  of  tbe  courta  and 
judges  in  acting  upon  it.  It  haa  already  been  seen  that  tbe  court  above  cannot 
control  the  refutal  of  the  judge  at  JVuf  FHtu  to  amend.  Doe  v.  Brringtou, 
supra,  and  although  a  judge  at  2iifi  I^itu,  nnder  sec.  23,  may,  on  allowing  an 
amendment,  impose  terms  on  tbe  party  asking  for  it,  yet  the  court  in  banc  baa 
no  similar  power  when  acting  under  sect.  24,  Guest,  v.  BIwea,  5  Ad.  ft  EH 
118 ;  Berjeant  v.  Cfaafy,  S  Ad.  ft  £11.  354 ;  unless  eucb  power  be  reserved  to  it 
by  consent  of  the  parties ;  Cooke  v.  Stratford,  13  Hee.  ft  W.  3T9  ;  Perry  v. 
Watts,  3  Man.  ft  Gr.  175,  4  Sc.  N.  B.  366,  B.  G. ;  nor  can  the  court,  under 
sect.  24,  "  give  judgment  according  to  the  right  and  justice  of  the  case,  wbes 
the  mis-statement  which  the  judge  has  refused  to  amend,  is  one  by  which  the 
other  party  may  have  been  prejudiced  ;  nor  expunge  tbe  indorsement,  Knight 
V.  McDouall.  12  Ad.  ft  Ell.  438.  In  Doe  d.  Paieons  v.  Heather,  8  Mee.  ft  W. 
168,  the  court  expreased  an  opinion  that  a  judge  at  Niii  iVtuf  has  no  power 
under  this  statute  to  supply  a  toitU  omission,  such  as  the  omission  of  a  year  in 
tbe  demise  in  ejectment.  So,  in  replevin,  for  taking  in  a  house  tutd  hrewerf, 
with  an  avowry  for  taking  in  a  house,  omitting  the  braeery.  Baron  Parke  bdd 
that  the  ommission  could  not  be  supplied  under  this  statute,  Bye  v.  Bower,  1 
Car.  ft  M.  2S2 ;  and  see  a  previous  decision  to  that  effect  by  the  same  learned 
judge,  John  v.  Currie,  6  C.  ft  P.  616.  Bnt  where  in  an  action  of  treepaas  with 
not  gaiUit  pleaded,  it  appeared  that  the  date  of  the  writ  was  omitted  in  the  Nm 
Priiu  record,  so  that  the  damages  coold  not  be  correctly  estimated,  Parite,  B., 
allowed  the  tcrit  itself,  which  was  produced  and  proved,  io  be  aanexed  to  lit 
record,  to  supply  tbe  date,  and  the  court  above  held  that  he  was  right,  and 
■eemed  to  think  that  ^veu  if  the  date  had  been  inserted  on  the  racord  upon 
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proor  of  the  writ  itself,  it  might  faftve  been  done,  there  being  Bomethiag  to  unend 
by.  Cox  T.  Painter,  7  C.  A  P.  769, 6  Ad.  k  El).  492,  and  Ben  Forman  t.  DstIb,  9 
0.  &  P.  127 ;  Eroest  v.  Brown,  2  Mo.  A:  R.  13.  It  eeema  clear  that  A  jndge  at 
Ifiti  Pritu  haa  no  power  to  make  an  order  for  the  amendment  of  the  record  at 
a  future  time  after  verdict,  Brashier  v.  Jackson,  6  Mee.  &  W.  549,  because,  u 
observed  by  Baron  Alderson,  at  p.  565,  "the  jnrj  are  to  pass  their  opinion 
upon  the  amended  record ;"  and  see  Doe  d,  Bennett  v.  'Long,  9  0.4  r'aaic'l 
P.  773.  Nor  can  he  make  an  amendment  which  wonid  introdnce  a 
new  contraet  and  a  new  breach,  as,  by  altering  a  declaration  npOQ  an  actual 
demise  into  one  upon  an  ^reement  to  demise,  and  a  breach  stating  an  eviction, 
to  one  negativing  title  to  demise,  Bresbier  v.  Jackson,  snpra;  nor  can  a  jndge 
make  an  amendment  which  wonld  occasion  a  different  set  of  isanes,  per  l^idal, 
0.  J.,  CaJlender  v.  Dittrieh,  4  Uan.  &  Qt.  90,  or  mt^e  the  pleading  bad,  per 
Oreaswell,  J.,  S.  0.,  Evans  v.  Powis,  1  Ezch.  601,  or  introdnce  entirely  new 
fccts,  David  v.  Preece,  5  Q.  B.  440;  Boacher  v.  Murray,  6  Q.  B.  362;  see 
Perry  v.  Watte,  3  Man.  A,  Gr.  775.  In  Bowers  v.  Nixon,  2  Oar.  A  K.  372,  Mr. 
Jnstiea  Haole  expressed  an  opinion  that  the  power  of  amendment  does  not  ex- 
tend to  cases  where  a  party  has  designedly  set  forth  his  own  view  of  the  legal 
efect  of  an  instmment,  ^m  which  the  jndge  differs,  (bnt  see  Whitwell  v. 
Scheer,  8  Ad.  k  Ell.  301 ;}  and  the  Court  of  Queen's  Bench  donbted  whether 
it  coald  be  exercised  under  this  statute  where  a  defendant  wonId  thereby  be 
deprived  of  his  motion  in  arrest  of  judgment,  Atkinson  v.  Ralel{^,  3  Q.  B.  79. 
(tt  hta  since  been  decided  in  the  Common  Pleas,  that  it  is  not  any  objection 
to  an  amendment  under  tiie  statnte,  that  it  may  remove  a  groand  of  motion  in 
arrest  of  judgment ;  Harvey  v.  Jofaneon,  6  0.  B.  295,  306.)  In  Qeekie  v. 
Monck,  1  Car.  &  K.,  the  Lewd  Chief  Baron  refased  an  amendment  to  a  plaintiff 
who  had  previossly  obtained  a  judge's  order  to  make  it  upon  payment  of  costs, 
but  of  which  he  had  not  avuled  himself;  and  in  Doe  d.  Poole  v.  Errington,  1 
Mo.  k  E.  344,  Taunton,  J.,  reused  to  allow  a  joint  demise  by  two,  to  be  amended 
to  a  several  demise  by  each;  see  Prodhomme  v.  Frazer,  1  Ho.  k  B.  435. 
Where  one  of  several  defendants  sued  in  debt  was  not  fixed  by  the  evidence, 
Atderson,  B.,  rethsed  to  strike  bfs  name  out.  Cooper  v-  Whitehonse,  6  C.  ft  F. 
GIS.  Bnt  whenever  the  proposed  amendment  would  not,  if  made,  cast  an  addi- 
tional burden  of  proof  on  the  opposite  party,  or  alter  the  form  of  the  record,  so 
as  to  make  it  probable  that  a  different  conrse  of  pleading  would  have  been 
adopted  had  the  record  been  originatly  framed  as  amended,  the  jndges  are  liberal 
ia  the  exercise  of  the  power  given  them  by  this  statute ;  see  the  judgment  of 
Baron  Rolfe  in  Cooke  v.  Stratford,  13  Mee.  ft  W.  387,  and  Bonthee  v.  Denny, 
1  Esch.  202,  To  enter  at  any  length  into  the  particulars  of  the  numerons 
cases  in  which  amendments  have  been  allowed  at  JVui  JPriut,  would  be  quite 
beyond  the  scope  of  the  present  note ;  but  some  may  be  useftilly  referred  to,  as 
showing  the  disposition  of  the  judges  to  give  full  effect  to  these  salutary  en&ct> 
ments.  Thns,  in  actions  upon  negotiable  lufrumenb,  the  statement  of  an  in- 
Btmment  declared  oo  as  a  bill  was  altered  to  that  of  a  note ;  per  Alderson,  B., 
Moilliet  V.  Powell,  6  C.  ft  P.  383 ;  and  the  Court  of  Exchequer  has  approved 
of  the  alteration  of  the  statement  of  a  note  as  payable  "on  demand"  to  one 
payable  "twelve  months  "after  date,"  Beckett  v.  Dntton,  7  Mee.  ft  ragoi  ji 
W.  167;  see  Cooke  v.  Stratford,  13  Mee.  ft  W.  379;  Higgins  v.  ^  ^ 

NicboUs,  7  Dowl.  P.  C.  651 ;  and  under  the  9  O.  4,  c.  15,  a  variance  in  the 
name  of  the  payee  of  a  bill  not  being  a  party  t«  the  action,  was  amended,  Parks 
T.  Edge,  1  0.  ft  H.  429;  but  see  Jelf  v.  OHel,  4  C.  ft  P.  22.  In  an  action 
upon  a  guaranty  stated  to  have  been  given  "  in  cousideration  of  past  advances 
by  A.  ft  B.  (plaintifik)aBd  that  A.  ft  B.  would  from  time  to  time  make  advances  to 
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Z.,"  that  BtatemeDt  was  held  unasdable  to  the  statement  of  «  gnanat;  in  ci»- 
sidention  of  "adTuic«B  made  and  to  be  made  bjr  A.  &  B.,  or  by  an;  otber 
peiBODS  of  vhoin  the  fiim  might  consist ;"  and  also  an  allagatioo  of  a  promiae  te 
pay  "  the  plaiutiSs"  was  held  amendable  to  a  promise  to  pa;  "the  pUintifh,  or 
those  who  might  constitute  the  firm,"  Chapman  v.  Sattoo,  2  C.  B.  634.  So  a 
statement  that  the  gnarant;  was  giren  in  coosideratioD  of  a  sale  and  detirei; 
of  goods  to  8.  "lo  an  eetaii  not  eueetding  1001.,"  wae  held  amendable  to  "in 
consideration  of  ;oar  anppl3dog  S.  aiih  goodt  to  the  txteni  of  1001.,"  Dimmodc 
7.  Stnrla,  14  Mee.  k  W.  758,  and  see  Smith  v.  Brandnun,  2  Man.  ft  Qt.  244. 
In  actions  apon  other  Contraeti,  a  pnHnise  ta  paff  baa  been  altered  to  a  jho- 
mise  to  gtiararUet,  Hanbnr;  v.  E11&,  1  Ad.  &  Eli.  61.  So  a  count  for  goods 
bargained  and  sold,  ma;  be  amended  [<»  terms)  to  a  special  connt  tot  not  ac- 
cepting, per  Farke,  B.,  Jacob  t.  Kirk,  2  Ho.  A  B.  221.  And  the  Coart  of  Ex- 
chequer approved  of  the  amendment  of  a  contract  stated  to  be  "  to  build  a  rwmt, 
booth,  or  building,  aeeording  to  eertatnplans,  b;  the  28th  Jnne,  1B3S,"  to  a  con- 
tract "  to  place  certain  ttait  or  table*,  &c.  to  be  completed  fonr  or  fire  da;8  before 
the  25tli  June,  1838,"  Ward  t.  Pearson,  5  Uee.  ft  W.  16.  So  the  statement  of 
a  contract  as  carriare  has  been  alteredto  one  as  wharfingers.  Fan;  v.Fairhunt, 
2G.  M.  ft  B.  190;  eeeHnnuniugv.  Farry,  6  0.  ftF.  680;  see  also  Sainabmr; 
7.  Matthews,  4  Mee.  ft  W.  343 ;  Bead  v.  Dnngmore,  9  0.  ft  P.  688 ;  Ive;  t. 
Young,  1  Mo.  ft  R.  045 ;  Bo;b  t.  Ancell,  5  N.  C.  3W ;  Whitwell  v.  Bcheer,  6 
AJ.AE1L301;  Qnrford  r.  Ba;le;,  3  Mao.  ft  Qr.  781,  4  Sc  N.  B.  398,  S.  C; 
NickisBonT.Trotter.SMee.  ftW.  130.  And  in  iMf,  the  amonnt  of  the  penalt; 
<rf  a  bond  declared  on  ma;  be  amended.  Hill  v.  Salt,  2  C.  ft  M.  460.  In  Jfa- 
plain,  the  terms  of  the  tenanc;  in  an  avowr;  ma;  be  amended  in  the  Aofdnv, 
Ga;ler  t.  Farrant,  4  N.  C.  266,  6  Scott,  701,  S.  0.;  the  amount  of  rml,  we 
Boberts  y.  Snell,  1  Man.  ft  Gr,  677 ;  or  b;  enhstitnting  an  aTowr;  at  common 
lawforoDeDndertbeBtatnte,S.  C.  perTindal,  0.  J.;  see  also Seijeant  t.  Ghafy, 
5  Ad.  ft  Ell.  354.  Id  ^feehnent,  the  da;  of  the  demise  as  laid  ma;  be  altend, 
to  snit  the  right  of  entr;  as  proved,  Doe  d.  Edwards  t.  Leach,  3i  Han.  ft  Gr. 

,   *229 ;  Doe  d.  Simpson  t.  Hall,  6  Man.  ft  Or.  795 ;  Ukewise  the  de. 

'  scription  of  the  premises  has  been  amended,  Doe  d.  Marriott  t.  Ed- 
wards, I  M.  ft  Bob.  319.  In  action  for  Slander,  the  power  of  amendment  nadM- 
this  statnte  has  been  frequentl;  used ;  in  one  of  the  latest  cases,  Soothee  t. 
Denn;,  1  Ezch,  Bep.  196,  one  part  of  the  elandeioas  language  as  laid  was, 
"  there  have  been  man;  inquests  held  apon  persons  who  have  died  btetaut  he 
attended  tbem;  aud  lite;  were  altered  b;  amendment  to  those  proved,  vix, 
"  that  seven!  have  died,  that  he  (the  plaintiff)  had  attended,  and  there  bare 
been  inqnesta  held  open  them," — and  the  court  approved  of  the  ameodment, 
though  pressed  with  the  argument  that  the  defendant  might  have  been  aUe  to 
jnstil;  the  words  as  proved,  althoneh  not  those  as  laid.  It  was  observed  how- 
ever b;  the  court,  that  no  application  for  a  postponement  had  been  made  at  the 
trial,  and  that  even  striking  out  the  words  altered,  there  remained  safficieot  to 
support  the  declaration ;  see  also  Smith  T.  Knowelden,  2  Man.  ft  Or.  561 ; 
Pater  v.  Baker,  3  0.  B.  831 ;  Jenkins  v.  Phillips,  9  C.  ft  F,  766,  where,  it  ap- 
pearing that  the  words  had  been  spoken  in  Welsh,  but  that  the  words  laid  were 
an  exact  translation  of  the  words  spoken,  Coleridge,  J.,  iJlowed  the  Welsh 
words  to  be  inserted.  See  Foster  v.  Pointer,  9  C.  ft  P.  718,  a  case  of  libel; 
and  Mark  t.  Deosham,  1  Mo.  ft  B.  442,  a  ease  of  false  warrant;.  In  an  action 
againat  Ihe  iheriff,  a  connt  for  aa  escape  ma;  be  amended  to  one  for  ne^igentl; 
omitting  to  arrest,  Qnest  v.  Elwes,  6  Ad.  ft  £11. 116.  As  to  amending  where 
there  is  a  dtrnvrrer  on  the  record,  see  Dnckworth  v.  Harrison,  5  Mee.  ft  W.  437 ; 
Chanter  t.  Leese,  4  Mee.  ft  W,  299.  It  is  said  to  be  no  objection  to  an  amend- 
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ment  under  this  stetnta,  that  the  amount  or  damage*  may  be  a^cted  by  it,  per 
Moole,  J.,  Smith  t.  Koowelden,  2  Uan.  &  Gr.  565.  To  tbis  onnmeration  of  soma 
of  tbe  cases  decided  apon  tbeee  statntes,  it  may  bo  added  that  whenever  the 
miBatatement  to  bo  amended  is  one  by  which  the  opposite  party  may  be  pre- 
judiced unless  a  poatponement  or  other  terms  be  imposed,  he  shonld  apply  for 
snch  postponement  or  other  terms  at  the  time ;  and  his  omissioD  to  do  bo  may 
be  taken  to  show  that  he  reaUy  was  not  prejndioad  by  the  amendment  mode ; 
see  the  judgment  oF  the  court  in  Southee  v.  Danny,  1  Ezch.  196.  As  to  the 
eoita  of  amending  Tariances,  it  has  been  said  that  if  npon  the  amendment  of  a 
declaration  the  defendant  snbmits  to  pay  whatever  is  recoTOrabte  under  the 
amended  declaration,  he  will  be  entitled  to  the  costs  from  the  time  at  which  he 
coold  have  paid  the  amount  into  conrt ;  but  if  be  insist  on  going  to  the  jury  upon 
the  amended  record,  he  will  only  be  entitled  to  the  costs  of  such  amendment; 
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sides  these  statutes,  there  is  a  proTisioD  in  one  of  the  nJea  of  court 
made  in  pnTsuonce  of  it,  in  Hilary  Term,  1334,  which  diminishes  the  danger  of 
variance  that  formerly  existed  in  one  particular  case.  It  was  a  well-established 
doctrine,  that  where  a  party  prescribed  in  pleading,  and  his  prescriptive  right 
was  traversed,  be  was  bound  upon  the  trial  to  prove  a  prescription  to  the  full 
extent  of  that  which  was  put  in  isane.  He  might  indeed  prove  a  large  prescrip- 
tion, and  then,  as  that  would  have  inclnded  the  prescription  traversed,  he  wonld 
have  sacceeded ;  bat  he  could  never  be  admitted  to  sever  the  preacriptioo  tra- 
versed, so  as  to  take  a  verdict  for  as  much  of  it  as  he  conld  prove  ;  bnt  if  the 
issue  were  on  a  larger  right,  and  the  proof  were  of  a  smaller  one,  he  mnst  have 
altogether  failed,  upon  the  ground  ofavariancebetween  the  allegation  traversed, 
and  the  evidence  adduced  upon  the  trial  in  support  of  it.  1  Wm.  Saund.  269, 
in  notia ;  1  Gamp.  309 ;  Rogers  v.  Alleo,  et  notas ;  9  Kogt,  185 ;  4  Gamp.  189. 
Therefore  among  other  instances,  in  Fring  v.  Henley,  B.  N.  P.  59,  it  was  held 
that  if  the  plaintiff  in  replevin  for  taking  cattle,  in  answer  Us  an  avowry  for 
damage  feasant,  prescribe  for  common  for  all  commonable  cattle,  evidence  of  a 
right  of  common  for  sheep  and  horses  only,  would  not  maintain  the  iaaue, 
though,  if  he  had  a  general  commoo,  aod  prescribed  for  common  for  any  par- 
ticular sort  of  cattle,  it  would  be  good.  However,  as  this  doctrine  was  found 
productive  of  great  injustice,  it  was  directed  by  Reg.  Geo.  Hil.  1834,  that 
"  where,  in  an  action  of  trespass  quart  elautum  Jregii,  the  defendant  pleads  a 
right  of  way  with  carriages,  and  cattle,  and  on  foot,  in  the  same  plea  shall  be 
taken  distributively ;  and  if  a  right  of  way  with  cattle  or  on  foot  only  shall  be 
found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of 
the  trespasses  proved  as  shall  be  jnstiSed  by  the  right  of  way  so  found ;  and 
for  tbe  plaintiff  in  respect  of  snch  of  the  trespasses  as  shall  not  be  so  jnstiSed." 
See  Higham  v.  Rabett,  S  Bing.  N.  C.  622. 

"  And  where,  in  an  action  of  trespass  gitare  clatuum  Jregit,  the  defeodaot 
pleads  a  right  of  oommon  of  pastnro  for  divers  kind  of  cattle,  ex.  gr.,  horBes, 
sheep,  ozen,  and  cows,  and  issue  is  taken  thereon-;  if  a  right  of  common  for 
some  particular  kind  of  commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  defendant  in  respect  of  anch  of  the  trespasses  proved  as  shall 
be  jnsti&ed  by  the  'right  of  common  so  foand ;  aod  for  the  plaintiff  in  rtoavi 
respect  of  the  trespasses  which  shall  not  be  so  justified." 

"  And  in  all  actions  in  which  snch  right  of  way  or  common  as  aforesud,  or 
other  similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the 
right  are  *capable  of  being  token  distributively,  thej  shall  be  construed  thjoaI 
distributively."    See  Knight  v.  Woore,  3  Bing.  N.  G.  3  j  Phythian  ?.  '■  ■' 

White,  3  C.  M.  ft  B.  216.    As  to  the  effect  of  a  severed  verdict  on  such  a  plea, 
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see  Enigbt  t.  Woore,  3  Bing.  N.  0.  534,  However,  though  proof  of  a  more 
extensive  right  will  now  gnpport  the  claim  of  a  less  eztensiTe  one,  yet  the  latter, 
aa  is  obvious,  mnat  be  such  a  one  as  is  in  contemplation  of  law  capable  of  being 
iacladed  in  the  former :  tbna  the  claim  of  a  profit  a  prendre  does  not  inclode 
that  of  a  mere  easAoent,  Bailey  v.  Applejani,  8  Ad.  &  Ell,  IGl ;  and  see  Hig- 
ham  V.  Babett,  5  N.  C.  622.  [So  a  right  of  common  over  certain  commons, 
for  sheep  Icvajit  couchant  npon  Blockacro.  cannot  be  sostained  aoder  a  claim 
for  and  in  respect  of  Blachacre,  to  a  separate  right  of  feeding  and  folding  an 
uidimited  number  of  sheep  over  those  commons.  Ivatt  v.  Mann,  3  Mao.  ft  Qr. 
691.  See  Paddock  t.  Forrester,  3  Han.  ft  Or.  903  ;  Anderson  t.  Chapman,  S 
Mee.  &  W.  483  ;  DrewoU  v.  Towler,  3  B.  ft  Ad.  733.] 

The  danger  of  a  variance  was  always  mnch  diminished  hj  the  circnmstance 
that  there  existed  a  certain  class  of  allegations  which  were  always  held  to  be 
diatribntive  and  divisible,  so  that  it  was  not  necessary  to  prove  tbem  iu  their 
full  extent.  Thns  the  allegations  of  trespass  in  a  declaration,  Wilson  v.  Laiu- 
Bon,  5  Dowl.  341 ;  [RooUedge  v.  Abbott,  8  Ad.  £  Ell.  592,]  and  of  payment  in 
A  plea,  Consins  v.  Poddon,  4  Dowl.  488,  [5  Tyrw.  535,  2  0.  M.  ft  B.  547 ;  Pal- 
con  V.  Benn,  2  Q.  B.  314,]  are  divisible,  and  the  plaintiff  in  the  one  case  and 
defendant  in  the  other  will  sacceed  only  for  so  mnch  as  ho  can  prove,  [And 
where  A.  declared  that  he  was  possessed  of  a  messuage  and  land,  and  by  reason 
thereof,  entitled  to  common,  he  recovered  npon  proof  that  he  was  possessed  of 
land  only.  Ricketts  v.  Solway,  2  B.  ft  Ad.  360.]  Bat  where  the  action  was 
for  trespass  to  a  waU  which  taroed  ont  to  be  half  the  plaintiff's  and  half  de- 
fendant's, eemble  that  the  plabtiff  coald  not  recover  on  proof  of  an  injury  to 
his  side,  Mnrly  v.  Hacdermott,  8  Ad.  ft  Ell.  1 42,  [the  distinction  seems  to  be 
between  claiming  too  large  a  right,  and  claiming  the  right  in  respect  of,  or  as 
applicable  to,  more  than  the  proof  warrants  :  in  the  first  case  the  right  itself 
cannot  be  divided  ;  hut  in  the  other,  it  is  not  the  right  itself  which  is  affected 
by  the  proof,  bnt  only  the  subjects  in  respect  of  which  it  is  claimed,  or  to  which 
its  exercise  is  sought  to  he  applied.  See  Beardeworth  v.  Torkiogton,  I  Q.  B. 
782  ;  Bmnton  v.  Hrfl,  I  (J.  B.  795  ;  DreweU  v.  Towler,  3  B.  ft  Ad.  735.]  The 
consequence  of  this  distribntive  mode  of  reading  pleas  and  declarations  is  fre- 
quently to  save  the  plejotiff  from  the  inconvenience  of  a  new  assignment ;  see 
r*33261  ^*"'''°S  T'  Higginaon,  '4  Mee.  ft  W.  245  [  Freeman  v.  Crafts,  4  Mee. 
^  ^  ft  W.  4;  James  v.  Lingham,  5  Biog.  N.  C.  553.  [Rontledge  T. 
Abbott,  8  Ad.  ft  ED.  592  ;  Alston  v.  Mills,  9  Ad.  ft  Ell.  249  ;  and  see  Smith 
V.  RoystoD,  8  Mee.  ft  W.  385,  where  it  was  decided  that  the  declaration  in 
trespass  qiiare  elautam  fregii  being  divi8ib[e,~a  ptea  of  libenm  lenementiim  is 
satisfied  by  proof  that  the  place  on  which  the  trespasses  were  committed  was 
the  defendant's  freehold,  thoagh  the  declaration  named  a  place  to  part  of  which 
the  defendant  was  not  entitled.] 

The  opinion  was  for  a  long  time  generally  entertained,  that  in  consequeoca 
of  the  divisible  nature  of  a  plea  of  payment,  and  of  the  usual  subject-matter  of 
a  plea  of  set-ofi',  a  defendant  pleading  those  pleas  might  obtain  a  verdict  upon 
part  of  each,  though  he  might  fail  in  establishing  enough  of  either  to  form  k 
complete  answer  to  the  action.  The  Coart  of  Exchequer,  has  however,  lately 
decided  otherwise,  Tack  v.  Tuck,  5  Mee.  ft  W.  109 ;  Kilner  v.  Bailey,  Ibid.  382, 
and  see  Moore  v.  Bntlin,  7  Ad.  ft  Ell.  695,  [and  Falcon  v.  Benn,  2  Q.  B.  314, 
where  the  cose  c^Tack  v.  Tuck  was  referred  to  in  the  judgment  without  disap- 
probation ]  Oreat  objections  might,  I  apprehend,  be  urged  against  these  deci- 
sions. [See  vol.  2,  442,  Green  v.  Marsh,  5  Dowl.  GG9;  and,  as  te  the  difficnitiea 
which  arise  in  replying  affirmatively  to  part  of  a  cause  of  set-off,  see  Francis  v. 
Dodswortb,  4  C.  B,  202.] 
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There  is  another  diBtinctioD  which  frequent);  prevented  injostice  from  being 
occasioned  b;  a  triBing  Tariiuice,  that,  namely,  between  matter  of  (UtcrgttioH 
and  matter  of  avemterd :  for  thoQgh  it  was  necesaar;  to  prove  the  former  lite- 
rally, it  was  always  snfflcient  that  the  latter  shonld  be  prored  subtUmluiUy. 
Bee  Pope  V.  Skinner,  Hob.  72,  B.  N.  P.  400 ;  Forty  v.  Imber,  6  East,  434  ; 
Tonng  V.  Wright,  1  Camp.  139 ;  Stoddart  V.  Barker,  3  B.  4  C.  2  )  [Saiby  v. 
Wilkin,  11  Mee.  £  W.  622  ;  GaUoway  t.  Jackson,  3  Han.  &  Or.  960.] 

By  the  different  legislative  provisions  above  enameroted,  the  severity  of  the 
law  relating  to  variancea  in  oivU  eatet  has  been  much  alleviated,  and  very  bene- 
ficial effects  have  been  produced.  Id  crimiaal  caaer,  however,  the  law  of  vari- 
ance, as  laid  down  in  Bristow  v.  Wright,  still  prevails  in  all  its  pristine  severity; 
except,  indeed,  that  it  has  received  the  slight  modification  produced  by  Lord 
Tenterden'B  act,  and  which  has  been  above  stated.  Thus,  when  the  prisoner 
was  indicted  tot  stealing  "  four  live  tame  turkeys,"  and  it  turned  out  that  the 
torkeys  had  been  killed  before  the  prisoner  bronght  them  into  the  county  in 
which  he  was  Indicted,  it  was  held  that  the  word  live  was  descriptive,  and  coold 
not  be  rejected  as  a  anrplusage,  and  conaequeutly  that  he  was  entitled  to  his 
acquittal.  Edward's  case,  Boss,  and  By.  497.  So  if  the  name  of  the  prosecutor 
be  'stated  in  the  indictment  wrongly,  aa  if  Shakqxar  be  pot  for  r«g32,i 
Shaietpeare,  or  M'Cann  for  J^Cam,  Uie  variance  will  be  fatal,  Jan- 
Mt'B  case,  Rtiss.  &.  Ry.  351 ;  Shakespeare's  case,  10  East,  83.  Indeed,  if  the 
name  ased  were  idem  sonaos  with  the  true  one,  no  variance  would  be  held  to 
exist ;  aa  if  Segraee  were  pnt  for  Seagrave,  Williams  v.  Ogle,  2  Str.  889 ;  and 
Bentdttto  for  Benediilo  has  been  considered  no  variance.  Abitbol  v.  Beneditto, 
2  Taunt.  401.    Nor  Josier  for  Joaiah,  Schooler  v.  Ashhurst,  1  Little.  216. 

So,  too,  if  the  name  of  any  third  person  be  material  to  be  stated  in  the  indict- 
inent,  it  mast  be  correctly  stated,  or  the  variance  will  be  fatal :  sec  Dnrore's 
case,  1  Leach,  3!)2  ;  Jenk'a  case,2  East,F.  C.  514;  Deely's case,  1  Hoody,  303; 
though,  if  the  mention  of  that  third  person  could  be  rejected  as  wholly  immaterial, 
a  variance  in  stating  it  would  not  be  fatal;  Pye's  case,  1  Leach,  352,  n. ;  for 
then  the  rule  laid  down  in  Bristow  v.  Wright,  and  explained  in  Williamson  v. 
Alison,  woald  apply,  viz.,  that  when  the  whole  of  an  averment  may  be  stmck  out, 
without  destroying  the  plaintiff's  right  of  action,  it  is  unnecessary  to  prove  it ) 
vhich  rule  is  as  much  applicable  to  an  indictment  as  to  an  action  ;  and  was  ex- 
pressed as  follows  by  Lord  Ellenborough,  in  Ilunt's  case,  2  Camp.  58.5,  viz.,  "  It 
is  a  distinction  that  mas  through  the  whole  of  the  criminal  law,  that  it  is  enough 
to  prove  so  much  of  an  indictment  aa  shows  the  prisoner  to  have  committed 
a  substantive  crime  therein  specified."  And  therefore  it  is  the  common 
practice  to  indict  a  man  for  stealing  several  articles,  when  in  fact  he  has  only 
atolen  one,  on  proof  of  which  the  allegation  respecting  the  others  is  rejected  as 
snrpluaage,  and  he  is  convicted  of  the  larceny  which  he  has  really  committed. 
So  it  frequently  happens  that  a  man  is  indicted  for  committing  a  crime  with 
certain  aggravations,  as  for  committing  burglary  and  larceny,  or  larceny,  in  a 
dwelUng-hoase,  some  person  therein  being  pnt  in  fear.  In  such  a  case,  if  the 
allegations  in  the  indictment  respecting  the  matter  of  aggravation  be  not 
proved ;  as  if,  in  the  former  case,  the  theft  turn  out  to  have  been  committed  by 
day,  or,  in  the  latter  case,  not  in  a  dwelling-house ;  they  may  be  rejected  as  sur- 
plasage,  and  the  defendant  may  Still  be  found  guilty  of  simple  larceny  ;  Bee 
Withal's  case,  1  Leach,  SB  ;  Etherington's  case,  2  Leach,  671.  This  doctrine  is 
excmpliUcd  by  the  recent  case  of  B.  v.  Jones,  2  B.  &  Ad.  611.  The  act  9  G. 
4,  c.  41,  provides  that  no  person  (not  a  parish  patient)  shall  be  taken  into  any 
house  for  the  reception  of  lunatics  without  a  certificate  of  two  medical  practi 
tioners.    Sect.  30  enacts  that  any  person  who  shall  knoviingly,  and  mih  tnttn- 
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tionlodeeeivt,  aign  any  eneh  c«rUficate,  ehaM  be  gnilty  of  a  misdemeanor;  and 
likewise  that  any  physician,  rargeon,  ftc,  who  thall  »ign  aoy  sach  certificate, 
tptt&aut  having  viaited  and  penonaily  examined  the  paiient,  sbalt  be  guilty  ot  a 
misdemeanor.  The  indictment  stated  that  the  defendatit,  a  snrgeon,  knovjingly, 
and  vnth  intention  it)  deceive,  signed  a  eertificate  required  by  the  act,  leiiliout 
kaeingvititedandpertonallff  examined  lAepatieal,eontTaij  to  the  statnte.  The 
jnry  oegatired  any  intention  to  deceive,  and  Tound  the  defendant  guilty, 
r*^^<t1  *B°^J°'^^  ^^  ^^^  opinion  of  the  conrt  on  a  case  containing  in  sabstance 
''  what  is  above  stated.    The  conrt  held  that  the  coaviction  was  right. 

"  Two  species  of  misdemeanor,"  said  Mr.  Jostice  Tanntcn,  "  are  constituted  by 
the  twentieth  section  of  the  act.  To  the  offence  first  described,  knowledge  and 
an  intention  to  deceive  are  essential ;  bat  the  second  clause  makes  it  a  sabstao- 
tiva  oS'anca  to  certify  without  hiivisg  visited,  independently  of  knowledge  or 
intention.  The  objection  to  this  indictment  on  the  latter  clause  is,  not  that  the 
offence  is  charged  with  less  falness  than  was  requisit?,  but  with  more.  Bat  if 
the  averment  which  has  been  added  to  the  statutory  description  of  the  offence 
be  nnnecessary,  there  is  no  reason  that  it  should  not  be  rejected.  A  man  may 
be  convicted  of  manslaughter  on  an  indictment  for  murder,  and  of  larceny  on 
an  indictment  for  burglary ;  and  where  an  assault  is  alleged  with  certain  intents, 
the  party  may  be  found  guilty  of  assaulting,  with  only  one  of  the  intents  alleged. 
Tbeee  are  stronger  cases  than  the  present,  especially  the  Erst  two,  where  the 
the  words  rejected  imply  a  great  aggravation  of  crime,  and  call  for  a  macfa 
higher  punishment." 

But  this  rule,  vii.,  "that  it  is  sufficient  to  prove  a  sabstanlive  oETence  con- 
tained in  the  indictment,"  most  be  received  with  one  qnalification,  viz.,  that  the 
offence  proved  must  be  of  the  game  degree  as  the  offence  charged  in  the  indict- 
ment; for  felony  and  misdemeanor  are  offences  of  so  distinct  a  nature,  and  so 
different  in  their  consequences,  that  they  cannot  be  charged  in  the  same  Endict- 
ment ;  nor  can  a  man  accused  of  one  ba  convicted  of  the  other.  Therefore,  if  a 
man  be  indicted  for  a  misdemeanor,  and  bis  offence  turn  out  to  be  a  felony,  he 
must  be  acquitted,  and  a  new  bill  preferred  against  him  for  the  graver  offence. 
So  where  the  prisoner  was  indicted  for  larceny  of  a  parchment,  which  tnraed 
oot  to  concern  the  realty,  it  was  contended  that  he  might  receive  judgment  for 
the  trespass  of  which  he  had  been  gnillyin  taking  it.  But  the  conrt  held  other- 
wise, and  directed  him  to  be  diachai^d.  Weatbeer's  case,  1  Leach,  14 ;  2  Str, 
1133.  To  this,  there  is,  however,  an  exception,  created  by  stat.  1  A  8  Q.  4,  c. 
29,  s.  53,  which  enacts  that  if  a  defendant,  indicted  for  obtaining  property  ander 
Mse  pretences,  appear  at  the  trial  to  have  obtained  it  in  snch  a  manner  »» 
amounts  to  larceny,  he  shall  not  be  acquitted  by  reason  thereof.  Bat  the  con- 
verse case  is  not  provided  for;  and  therefore,  if  it  tarned  out  that  a  prisoner 
indicted  for  larceny  had  obtained  the  property  by  false  pretences,  he  would  b« 
entitled  to  his  acquittal.  There  is  another  ejception  introdnced  by  stat.  X  Vict. 
c.  85,  s.  11,  by  which  any  person  indicted  for  a  felony  which  includes  an  aaaanit, 
may  be  acquitted  of  the  former  and  found  gnilty  of  the  latter  charge.  And  by 
9  O.  4,  c.  31,  s.  14,  a  woman  indicted  for  the  felouy  of  child-mnider  may  be  con- 
victed of  the  misdemeanor  of  concealment. 

[A  recent  enactment  likely  to  be  veiy  usefal  in  cases  analogous  to  the  above 
ie  the  II  A  12  Vict.  e.  46,  the  third  section  of  which  provides  that  a  count  for 
fsloniODBly  receiving  stolen  property  may  be  joined  in  the  same  indictment  with 
a  coant  for  fetonioasly  stealing  the  same  property.] 
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ToK  gronnd  of  the  rule,  as  now  anderatood,  irliiob  leqnires  an  mma- 
terial  pllegation,  in  some  cases,  to  be  prored,  is,  the  ascertaining  of  the 
identity  of  tho  thing  vhioh  is  the  canse  of  action.  If  the  allegation  be 
not  a  formal  part  of  that  ifhioh  is  set  forth  as  the  oaase  of  action,  bnt  be 
elearl;  separable  from  it,  it  is  inrplasage,  and  nn  error  there  will  do  no 
barm ,-  bat  if  it  be  an  inseparable  and  chareoteriBdc  part  of  the  matter,  which 
b  tbe  oanse  of  action,  and  such  as  fixes  its  identity,  the  variance  in  respect 
to  snch  a  particular,  howeTcr  in  itself  unimportant,  between  the  matter 
declared  on,  and  the  matter  ofiered  in  evidenoe,  will  make  the  two  things 
tpeeijietdly  different;  and,  if  such  evidence  were  held  to  be  sufficient,  not 
only  would  the  other  side  be  misled  gb  to  tbe  individual  matter,  which  be 
is  called  npon  to  oppose,  but  ^which  is  tba  more  important  legal  consideni- 
UoD,)  tbe  record  would  not  snow  the  specific  thing  which  was  in  contro- 
versy, and  the  judgment  would  not  be  a  bar  to  a  second  suit  upon  the 
same  thing.  The  requirement  of  the  law,  therefore,  is,  that  the  matter 
offered  in  evidence  shall  be  legally  identical  with  that  alleged  in  the 
pleadings. 

In  respect  to  uiritUn  intimmentt,  to  recordi,  and  to  parol  eontracti, 
many  examples  occur,  in  which  an  unimportant  partionlar  so  far  affects 
the  identity  of  the  thing  in  issue,  viz.,  of  the  instrument,  the  record,  or 
the  contract,  that  the  matter  given  in  evidence  must  correspond  in  that 
particular,  or  else  it  will  be  a  different  thing  from  that  which  is  declared 
upon.  See  Twiss  and  another  v.  Baldwin  and  another,  9  Connecticut,  301, 
302. 

With  regard  to  writlen  inttrumenta,  it  is  obvious,  npon  the  reason  above 
stated,  that  the  only  immaterial  matters,  in  respect  to  which  a  variance 
will  be  fatal,  are  snch  as  appear  upon  the  face  of  the  instrument,  and 
thereby  affect  its  identity,  and  that  the  averment  of  an  immaterial  particular 
ilehan  the  instrument  need  not  be  proved:  per  Marshall,  C.  J.,  in 
Wilson  v.  Codman's  Executor,  8  Cranch,  108.  Thus,  as  to  deedi  and 
promiaoTj/  notes,  if  the  plaintiff  declare  that  on  such  a  day,  the  defendant 
made  and  delivered  or  executed  his  deed,  or  made  his  note,  and  the  date  of 
the  deed  or  note  when  prodnoed,  be  different,  here  is  no  variance,  for  a 
deed  may  be  delivered,  or  a  note  made  on  one  day  and  dated  another; 
Ooddard's  case,  2  Coke,  i;  Cozon  v.  Lyon,  2  Camp.  807,  note;  Barry  et 
al.  V.  Crowley,  4  Gill,  195,  204 ;  see  Battles  v.  Fobee,  2  Metcalf,  98, 95, 
bnt  if  the  plaintiff  allege  that  the  deed  or  note  was  dated  a  certain  day, 
and  the  instrument  in  evidence  is  dated  another  day,  this  is  a  fatal  variance, 
because,  says  Lord  MANsriELD,  in  Mostyn  v.  Fabrygas,  "it  makes  it 
appear  to  be  a  different  inatrument."  Cooke  v.  Graham's  Adm'r,  8  Crancb, 
229 ;  Stephens  v.  Graham  and  another,  7  Sergeant  k  Rawle,  506 ;  Cbnroh 
V.  Fetcrow,  2  Penrose  k  Watts,  301;  see  Alder  v.  Griner,  18  Johnson, 
449.  In  like  manner,  if,  in  setting  forth  the  tenor  of  tbe  instrument,  tbo 
words  "value  received/'  be  erroneously  inserted  or  omitted,  tbe  varianoe 
is  fiital;  Saxton  &  Kntcbeson  v.  Johnson,  10  Johnson,  418 ;  Bxissiter  v. 
Marsh,  4  Connecticut,  196  :  but  if  in  claiming  under  an  assignment  of  an 
instnimait,  it  be  stated  that  the  assignment  was  for  '  value  received,'  when 
it  was  not,  or  by  both  administrators,  when  it  was  bj  but  one,  or  was 
asngned  by  anoUier  name,  such  a  variation  does  not  affect  the  identity  of 
the  cause  of  action,  and  is  unimportant ;  Wilson's  v.  Codman's  Executor, 
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8  CraBoh,  198 ;  LHatennilcb  r.  Kneagj,  3  Sergetnt  &  lUwIe,  202 ;  Wilsoo 
T.  IrwiQ  and  another,  14  id.  176.  Upon  this  distinotion,  it  wu  held  in 
The  Chesnat  Hill  Reservoir  t.  Chase,  14  GoiiDeoticiit,  123,  th&t  where  ft 
declaration  alleged  that  a  corporation,  bj  James  A.  Arnold  and  others, 
their  oommittee,  made  a  certain  promiuorjr  note,  and  the  note  when  pro- 
dnoed  was  signed  James  S.  Arnold  and  others,  coinmitt«e,  there  was  no 
Tsriance,  because  thoogh  the  declaration  alleged  that  James  A.  Arnold 
signed,  it  did  not  allege  that  he  signed  b;  the  name  of  James  A.  Arnold, 
and  he  might  have  Bigned  hj  the  name  of  James  8.  Arnold.  See,  also, 
Pickering  v.  pDlsifer  et  a).  4  Gilman,  79.  Bnt  if  a  note,  sued  on,  be 
copied  in  the  deotaration,  and  the  name  of  the  payee  be  wrongi;  given,  the 
variance  amounts  to  a  misdescription,  and  will  be  fetal ;  Harden  v.  Harden, 
1  Strobbart,  56. 

In  declaring  npoo  a  reeord,  the  principle  is  the  same;  an  immaterial 
diflerenoe  in  a  matter  not  set  forth  on  the  record  Itself,  is  not  fatal  j  as, 
where  in  debt,  on  a  recogniunce  of  bail,  the  declaration  alleged  that  the 
defendant  came  into  court,  '■  by  the  name  of  S.  F.  of  E.  in  O.  connty, 
fanner,  and  became  bail,"  and  the  recognizance  roll  states  that  <<S.  F.,  of 
the  town  of  E.  and  county  of  J>.,  farmer,"  came  into  court  and  became 
bail;  this  is  not  a  variance,  for  it  is  an  allegation  dehors  the  record,  as  the 
record,  though  it  states  that  a  person  of  the  description  which  it  gives  came 
into  court,  does  not  allege  that  by  that  description  he  came  into  court  and 
became  bail,  Ac.;  Rodman  and  others,  v.  Form  an,  8  Johnson,  26;  the  second 
objection  :  but  in  reciting  the  record  itself,  the  slightest  variation  is  fatal, 
for  it  makes  it  a  different  record;  as,  for  example,  omitting  "Jr.,"  after  a 
man's  name,  Eeutland  v.  Somers,  2  Root,  437;  though  "Jr."  is  imma- 
terial, and  no  part  of  a  man's  name,  Coit  v.  Starkweather,  8  Connecticut, 
290 ;  or  misstating  the  amonnt,  by  a  single  penny,  Eichelberger  r.  Smyaer, 
8  Watts,  181. 

These,  it  will  be  observed,  are  cases  where  the  record  is  declared  on  as 
the  instrument  creating  and  constitnting  the  canse  of  action;  and  the 
question  ia,  of  identity  between  the  record  set  forth,  and  the  record  given 
in  evidence;  bnt  where  part  of  the  canse  of  action  or  defence  is,  a  trans- 
action in  a  conrt  of  record,  the  time  of  the  transaction  is  no  part  of  the 
transaction  itself;  and  the  allegation  of  the  time  is  like  that  in  on  action 
of  treapass,  of  which  the  court  will  take  no  notice,  or  will  regard  the 
nnmber  as  merely  a  repretenlalive  of  whatever  number  may  be  proved. 
Purcell  V.  M'Namara,  9  East,  157 ;  Stoddart  v.  Palmer,  8  B.  &  G.  2 ; 
Brooks  V.  Bemiaa,  8  Johnson,  455. 

This  need  of  verlwl  and  literal  accuracy  may  be  avoided,  by  declaring 
upon  the  instmment  or  record,  not  according  to  its  tenor,  or  in  his  verbis, 
bnt  according  to  ite  legal  effect.  The  prtndjile,  however,  is  the  same :  that 
is  to  say ;  if  the  instrument  be  set  forth  according  to  its  legal  effect,  there 
is  a  variance  if  the  legal  efiect  of  the  instrament  which  is  offered  in  evi. 
dence  be  different;  Sheeby  v.  Mandeville,  7  Cranch,  208 ;  Willoagbbj  v. 
Raymond,  4  Connecticut,  131 ;  Russell  v.  Sonth  Britain  Society,  9  id.  509 : 
but  if  the  legal  effect,  in  case  of  either  written  agreements  or  records,  be 
the  same,  there  is  no  variance:  Ferguson  v.  Harwood,  7  Cranch,  408; 
Wilson  V.  Godman's  Executor,  3  id.  193,  208 ;  De  Forest  v.  Brunerd,  2 
Day,  528;  Andrews  v.  Williams,  11  Connecticut,  820;  Fay  v.  Gonlding, 
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Jr.  etftl.  10  Pickering,  122  j  Wordell  et  kI.  t.  E^nney,  1  Wendell,  217; 
Rodman  and  others  v.  Forman,  8  Johnson,  26;  Biascll  V.  Kip,  5  Johnson, 
99  ;  Weed  v.  Marsh,  14  Vermont,  80. 

The  rule,  therefore,  is,  that  if  the  plaintiff  has  nndertakea  to  set  forth 
the  instrument  or  record,  in  his  verbis,  a  verbal  difference  will  be  fiital ; 
but  if  be  bas  not  undertaken  to  do  that,  it  is  enough  if  tbe  legal  effect  be 
the  same;  bat  it  is  eometiiues  diSault  to  determine,  whether  the  plaintiff 
has  undertaken  to  set  forth  tbe  inBtmmeut  according  to  its  tenor  or  not; 
and  even  where  be  has,  and  the  difference  is  of  bo  slight  a  kind,  being 
merely  in  part  of  a  word,  that  there  could  not  be  any  mistake  as  to  the 
identity  of  the  thing  in  qneation,  the  difference  baa  sometimea  been  held 
unimportant.  Jones  v.  Mnra,  2  Campbell,  305;  and  aee  Whittier  v.  Qould, 
8  Watts,  486;  and  Ellis's  Adm'r  v.  Merriman,  5  B.  Monroe,  296;  sed 
contra,  Oraig  t.  Brown,  1  Peters's  C-  0-  189;  but  this  is  *  discretion  to 
be  exercised  tenderly,  and  probably  it  extends  only  to  clerical  errors;  the 
amendment  of  which,  by  a  single  judge  on  tbe  trial,  is,  to  some  extent, 
allowable  at  common  law;  see  Jackson  t.  Young,!  Cowen,  131;  Jansen  t. 
Oatrander,  id.  670;  Every  v.  Merwin,  6  id.  360.  In  Dunbar  v.  Jumper, 
aaaignee,  2  Yeatea,  74,  it  was  said  that  the  mle  requiring  literal  accuracy, 
was  to  be  confined  to  tfaose  cases  where  the  plaintiff  has  the  original  in  his 
possession,  or  can  by  due  exertion  obtain  it;  but  probably  the  decision  in 
that  case  is  to  be  sustained  on  the  ground  that  the  record-copy  was,  by 
statote,  as  good  evidenco  as  the  on^al,  and  there  was  fraud  in  the 
defendant. 

In  respect  io  parol  contToctn;  it  bus  sometimes  been  supposed,  that  0. 
J.  Marshall,  in  Wilson  v.  Codman's  Executors,  3  Cranch,  193,  bad  said, 
that  a  variance  in  an  immaterial  allegation,  never  conld  be  fatal,  except  in 
written  instruments  and  records;  but  that  is  a  misapprehension  of  his 
language  and  of  the  point  decided ;  which  are  in  acoordaooe  with  tbe  dis- 
tinction above  stated;  that  where  a  written  instrument  is  the  cause  of 
action,  an  immaterial  variance  in  a  matter  dehors  the  cause  ef  action,  and 
not  affecting  ita  identity,  will  do  no  harm ;  and  in  Sheeby  v.  Mandeville, 
7  id.  208,  to  which  the  reader  is  referred,  as  containing  an  extremely  clear 
exposition  of  this  snbjeot,  tbe  same  judge  states  it  as  a  fixed  rule  of  hiw, 
"  that  io  all  actions  on  special  agreements  or  written  contracts,  tbe  eontmct 
given  in  evidence  must  correspond  with  that  stated  in  the  declaration." 

The  coses  show  that  there  is  an  identify  in  parol  contracts,  in  conse- 
quence of  which,  a  variance  in  some  particular,  not  of  the  merits  of  the 
case,  nor  affecting  the  right  of  recovery,  but  characteristic  of  the  contract, 
shall  cause  the  contract  in  evidence  to  be  a  different  contract  from  that 
which  ia  declared  upon ;  for  contracts,  says  BDIJ.EB,  are  in  their  nature 
entire.  The  case  of  Bristow  v.  Wright,  was  of  a  parol  contract;  and  ia 
Alexander  v.  Harris,  4  Cranch,  299,  a  case  very  like  Bristow  v.  Wright, 
it  was  held  by  Chief  Justice  Marshall,  that  where  the  avowry  alleged  a 
demise  for  three  years,  and  the  demise  proved  was  for  one  year  certain,  and 
there  were  two  years'  possession  with  consent  of  the  landlord,  there  was  a 
variance,  though  the  lease  was  not  by  written  initniment. 

This  identity  consists  in  i!i«  ttrmx  of  ihe  etmtrael,  that  is  to  say,  in  the 
ammderatuM  and  the  promwe,  not,  of  course,  in  the  tjme  or  place  when 
Iff  where  the  contract  waa  made,  for  these  arc  no  part  of  the  contract,  ^he 
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rule  may  be  Mated  aa  followa ;  if  a  parol  contntct  be  set  toth  as  that  from 
whicb  the  oanse  of  action  iriseii;  see  Bepsher  t.  Sbaae,  S  Yeates,  575; 
Gnnningham  t.  l^imbolt,  7  MaBsachnsetts,  65 ;  and  the  terms  of  the  oon- 
tract  be  stated  with  needless  particnlari^ ;  yet  if  the  contract  proved  iiSei 
in  any  of  those  partioulars,  the  two  oontraots  are  not  the  same,  there  ia  a 
variance.  See  Curley  v.  Dean,  4  Conneotiout,  269.  Tbas,  as  to  ooneidc- 
RATION ;  the  rule  of  taw  is,  that  the  entire  identical  ooosider&tion  Itud  nrnst 
be  proved,  neither  more,  less,  nor  other;  see  Lanung  t.  H'Killip,  3  Caines, 
286 ;  Brooks  v.  Lawrie,  1  Nott  &  M'Cord,  342 ;  and  Cnnningham  t.  Shaw, 
7  BaiT,  401,  409  ;  Bnasell  v.  South  Britaia  Companj,  9  Connecticnt,  fi08; 
thus,  part  of  the  oonaideration  alleged,  was  the  plaintiff's  engagement  to 
give  employment  to  the  defendant's  son,  at  a  price  per  month,  as  iMig  as 
the  pluntiff  should  wish  to  employ  him,  and  the  engagement  proved,  was 
to  employ  hiaaat  that  rate  during  the  season,  the  variance  was  held  material 
and  fatal,  for  the  things  were  in  law  essentially  different;  Curley  v.  Dean, 
4  Connecticut,  259 ;  and,  whore  the  declaration  was  for  ^'ne  limber  wld 
and  delivered,  and  the  only  evidence  was  of  <prwce  timber,  the  variance  waa 
held  fatal,  beoanse  the  two  things  are  specifically  different ;  Robins  v.  Otis, 
1  Pickering,  868 ;  and  where  a  past  consideration  is  alleged,  and  an  ezecn- 
lory  one  proved  ;  Robertson  v.  Lynch,  IS  Johnson)  451 ;  and  see  Bulkley 
and  others  v.  Landon  and  others,  2  Connecticut,  404;  and  where  the 
alleged  consideration  was  a  promise  to  pay  thirty-five  dollars,  three  dollan 
a  ton  and  the  tolls,  and  the  consideration  proved  was  a  promise  to  pay  three 
dollars  a  ton  and  the  tolls,  and  thirty-five  dollars  at  once,  on  acconnt  of  tiM 
tolls ;  Stone  v.  Knowlton,  3  Wendell,  374 ;  snd  where  the  consideration  of 
a  warranty  was  alleged  to  be  the  purchase  of  an  article  for  a  certain  price, 
and  the  proof  was  of  one  entire  contract  of  purchase  of  several  articles, 
among  which  was  the  article  alleged,  which  was  rated  at  the  price  averred, 
bat  which  thus  appeared  to  be  but  part  of  the  consideration;  Kello^,  t. 
Denslow,  14  Conneotiout,  412 ;  and  again,  where  the  oonsideraUon  of  a 
warranty  was  averred  to  be  the  sale  of  a  horse  for  sizty-siz  dollars,  and  the 
proof  was  of  fifty  dollars  pud,  and  a  note  given  for  sixteen  dollars,  payable 
on  a  contingency,  the  price  averred  being  oertun  and  nnoonditioual,  and 
that  proved  being  in  part  dependent  on  a  oontingenoy;  Howard  t.  Chiles, 
8  B.  Monroe,  377 ;  and  where  the  consideration  alleged  is  a  lease  for  one 
year  from  April  1,  and  bo  on  from  year  to  year,  and  the  proof  is  of  a  lease 
dated  February  1,  for  one  year,  and  so  on  from  year  to  year,  which  was 
decided  to  be  from  the  date;  Eeyes  v.  Dearborn,  12  \ew  Hampshire,  53; 
it  has  been  held  a  variance.  And  as  to  the  fbohibb,  or  matter  to  be  per- 
formed, the  principle  is  the  some;  the  entire  identical  promise  alleged  must 
be  proved,  and  neither  a  greater,  leas,  nor  other  promise ;  bnt  this  distine- 
tion  is  to  be  noted  between  the  consideration  and  promise ;  the  considera- 
tion of  every  contract  is  one  and  entire,  ss  being,  the  whcJe  of  it,  the 
material  cause  of  action,  and,  therefore,  no  part  can  be  omitted  in  the  decla- 
ration }  hut  there  may  be  several  and  separate  promises,  made  on  one  con- 
sideration, being  so  many  different  formal  eaoses  of  action  ;  therefore,  the 
plaintiff  need  not  set  out  all  the  distinct  and  several  promises  which 
defendant  has  made,  since  some  may  have  been  performed  or  remitted,  and 
at  all  events,  the  bresch  of  them  may  be  no  part  of  the  present  cense  of 
action }  Curicy  v.  Dean ;  Alvord  v.  Smith  et  al.,  6  Pickering,  2S2 ;  and 
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Bee  Horny  v.  Cleluid,  14  Johnson,  400 ;  and  Howard  t.  Chiles,  8  B. 
Honroe,  377  j  yet  that;  identical  and  entire  promise  est  forth,  muBt  pT»> 
oiselj  be  proved.  Thne,  where,  in  assumpsit,  the  declaration  alleged  a 
warranty  Uiat  machine  cards  wore  good  and  merchantaUe,  and  the  evidence 
proved  the  warranty  to  be  that  the  carde  were  eqval  to  any  in  Amtriea, 
tioB  was  held  to  be  a  varianoe ;  Qonlding  et  al.  v.  Skinner  et  al.,  1  Picker- 
ing, 162;  and  where  the  promise  alleged  was  to  pay  116^.  bi.  at  the 
pUJDtiff'B  boose,  and  the  promise  proved  wae  to  pay  llSf.  18i.  id.  at  the 
defendant's  honee,  it  was  held  that  the  two  contracts  were  disaimilar,  and 
that  there  was  a  varianoe ;  Umbehooker  v.  Raasel,  2  Yeates,  339  ;  and  see 
BobertsoQ  v.  Lynch,  18  Johnson,  451 ;  and,  if  the  promise  alleged,  be, 
that  the  defenduit  is  to  pay  for  one-half  of  the  lands  inoluded  in  a  certain 
road,  and  the  evidence  show  a  promise  to  pay  for  all  the  lands  Inoluded  in 
that  road,  and  further  show  it  to  be  a  part  of  the  same  single  and  entire 
■greement,  that  defendant  was  also  to  pay  for  other  lands  at  the  same  rate, 
in  both  these  respects  the  variance  is  fatal;  Crawford  v.  Morrell,  8  John- 
eon,  253  ;  and  where  the  declaration  avers  a  promise  to  pay  and  supply  to 
the  plaintiff  such  sum  or  sums  of  money  as  would  be  sufficient  for  the  pro- 
cnrement  of  reafionable  food,  raiment,  &c.,  and  the  proof  was  of  a  promise 
to  support  the  plaintiff,  ther«  is  a  fatal  variance;  Boll  v.  M'Crea,  8  B. 
Monroe,  422,  424 ;  and  if  the  promise  alleged  be  aiiolule,  snd  that  proved 
be  oonditional  or  in  the  alternative ;  Trask  et  al.  v.  Duval,  4  Washington, 
C.  C.  97 ;  Lower  v.  Winters,  7  Cowen,  263 ;  Stone  v.  Knowlton,  S  Wen- 
dell, 374;  Stump  v.  Hutchinson,  1  Jones,  533;  Starnes  v.  Erwin,  10 
Iredell,  226;  and  if  the  declaration  allege  that  the  contract  was  to  termi- 
nate "  at  the  expiration  of  the  season  for  dressing  doth,  to  wit,  on  the  Ist 
day  of  May,  1819,"  and  the  proof  be  a  oontraet  to  end  with  "  the  season 
for  dreHsing  cloth,"  the  variance  is  fatal,  for  the  time  at  which  the  contract 
IB  to  end  is  characteristic  and  descriptive,  and  fixes  its  identity ;  Gnrley 
T.  Desn ;  and  for  other  examples,  see  Harris  v.  Bainer,  8  Pickering, 
611;  Baylies  and  another  v.  Fettyplace  and  another,  7  Massachnaetta, 
825;  Coltv.  Boot,  17  id.  229;  Kellogg  v.  I>enslov,14  Conneclicnt,  412; 
Bannister  v.  We&Uierford,  7  B.  Monroe,  271. 

Bat  in  parol  con^ots  it  is  always  enongh  if  the  legal  effect  is  the  same. 
Coonley  v.  Andenon,  1  Hill's  H.  Y.  620. 

Upon  the  whole,  the  principle  seems  to  he,  diat  the  matter  given  in 
evidence  must  agree  with  that  set  forth  as  the  canse  of  action  in  all  those 
minute  allegations  which  are  an  inseparable  and  characteristic  part  of  it, 
and  determine  its  identity.  If  there  be  any  allegation  which  may  be 
stricken  out  without  impairing  Uie  legal  cause  of  action,  and  which  is 
therefore  uo  legal  part  of  it,  such  need  not  be  proved,  being  surplusage. 
See  Oibhs V.  Cannon,  9  8ergeant&  Bawle,  198;  per  Spxhoxb,  J.,  in  lAnsing 
v.  M'Eillip,  3  Gaines,  286 ;  Livingston  et  al.  v.  Swanwick,  2  Dallas,  SCO, 
but  quierc  7  Panton  v.  Holland,  17  Johnson,  92 ;  Twiss  and  another  v. 
Baldwin  and  another,  9  Connecticut,  291 ;  and  see,  though  this  is  not  a 
case  relating  to  contract;  Sharpe  v.  Stephenson,  12  Iredell, 848. 

Variance  in  an  instrument  or  contract  can  be  taken  advantage  of,  only 
under  a  plea  which  puts  the  instmment  <»■  contract  in  iesue;  Alexander  i. 
Harris,  4  Cranoh,  299,  Donglas  v.  Beam,  2  Binney,  76;  Whitloek  v. 
Bamsey's  adm'x,  2  Mnnford,  510;  Abbott  v.  Lyon,  4  Watte  &  Sei^eant, 
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83.  The  proper  mode,  hovever,  of  taking  advantage  of  a  Tariance  id  the 
conditioD  of  a  bond,  as  recited  in  the  declaration,  is  to  crave  ojer,  and  set 
it  out  at  full,  and  then  demur;  Donglass  t.  Bathbone,  5  HiU,  143. 

No  part  of  the  law  is  more  stronglj  founded  in  good  sense  and  reason, 
than  this  relating  to  variance.  "These  rules  of  law,"  says  Mr.  Washing- 
ton, in  arguendo,  Wroe  v.  Washington  and  others,  1  WaahingtoD,  358, 
"  are  in  strict  conformity  with  the  real  and  substantial  purposes  of  a  decla> 
ration  ;  which  are,  let,  To  apprize  the  defendant  of  the  natoro  of  the  charge ; 
uid,  2ndly,  To  enable  him,  by  reference  to  the  record  ittei/,  to  plead  Ike 
jndgniont  in  bar  to  a  seaond  action,  for  the  same  cause." 

It  most  be  observed  that  in  New  York,  the  rale  respecting  immaterial 
variances  has  given  way ;  it  being  now  held,  that  no  variance  is  fatal,  hat 
such  as  in  the  opinion  of  the  judge  would  mislead  or  surprise  the  opposite 
side ;  and  in  such  oases,  it  is  usual  to  amend  after  verdiot.  In  The  East 
Boston  Timber  Co.  v.  Persons  and  another,  2  Hill's  N.  Y.  126,  a  case  pre- 
cisely like  Bristow  v.  Wright,  an  avowry  in  replevin  set  ont  a  parol  lease, 
reserving  rent  yearly,  and  the  proof  was  of  a  reservation  half-yearly,  bnt  the 
judge  admitted  the  evidence ;  the  court  in  banc  said,  that  under  the  role 
formerly  prevailing,  tbe  variance  would  certainly  have  been  fatal,  bnt  that 
a  more  liberal  rule  now  prevailed,  and  as  the  judge  was  satisfied  that  the 
variance  was  not  colenlated  to  mislead  or  surprise,  it  was  properly  disre- 
garded; they  directed  an  amendment,  though  diey  doubted  if  it  was  neecs- 

The  ground  on  whioh  a  variance  in  an  immaterial  parUonlaf  is  fatal  in 
an  indictment,  is  the  same  as  in  a  declaration  :  that  is  to  say,  any  variance 
whioh  destroys  tbe  legal  identity  of  the  thing  charged  with  the  thing  proved, 
is  fatal;  but  if  that  speciGo  thing  which  is  proved,  be  found  charged  In  the 
indictment,  it  is  good.  Thus  in  setting  ont  a  libel  in  an  indictment,  if  any 
word  be  written  in  a  different  manner  from  that  in  the  original  libel,  the 
question  will  be,  whether  the  variance  has  made  it  a  different  word,  or 
whether  it  still  stands  for  the  same  word :  if  it  be  a  different  word,  the 
variance  is  fatal;  bnt  if  it  be  the  same  word  in  an  abbreviated  or  erroneous 
form,  if  it  be  the  representation  of  the  same  thing,  the  sign  of  the  same 
idea,  it  is  not  a  variandb.  See  Lewis  v.  Few,  5  Johnson,  I ;  where  the  sub- 
ject is  ably  considered ;  United  States  v.  Hinman,  1  Baldwin,  292 ;  and  if 
the  question  of  identity  is  doubtful,  the  court  will  refer  it  to  the  jury.  In 
United  States  v.  John  M'Neal,  1  Gallison,  S87,  it  was  held  that  chargings 
perjury  at  a  trial  of  the  United  States  Court,  holden  10th  May,  when  tbe 
record  in  evidence  showed  that  the  court  was  first  holden  in  that  year  on 
20th  May,  19th  May  being  Sunday,  was  a  fatal  variance ;  but  the  correct- 
ness of  that  decision  seems  to  be  very  doubtful.  Where  an  indictment  set 
ont  a  note,  according  to  the  purport  and  effect  following,  ><  I  promite,"  &v. 
and  the  proof  was  of  a  note,  "  I  promitcd,"  &a.,  it  was  held  no  variance, 
for  legally  the  purport  and  effect  are  the  same ;  Commonwealth  v.  Farmcn- 
ter,  5  Pickering,  279.  See  The  People  v.  White,  22  Wendell,  167,  175, 
where  the  subject  of  variance  in  indictments,  is  extensively  examined,  and 
the  above-mentioned  principle  established;  confirmed  in  The  People  r. 
Jackson,  8  Hill's  N.  Y.  92.  The  People  v.  While  was  reversed  by  the 
Oonrt  of  Errors,  24  Wendell,  520,  not  because  the  general  principle  of 
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variance  laid  doirn  was  wrong,  but  beoanse  the  application  of  it  in  that  case 
was  mistaken. 

Amendment  at  Nisi  Frius  ia,  in  aome  statei,  allowed  bj  Btatute. 

In  FeDnsjrlvHQia,  by  act  of  21  March,  1806,  aec.  6,  amendments  affecting 
the  merits  aro  to  be  granted  on  or  before  trial ;  and,  if  thereby  the  other 
party  he  surprised,  a  continuance  shall  be  granted.  The  effect  of  this  aot  is 
to  allow  at  trial,  and  after  the  jury  are  sworn,  those  amendments,  whichj  at 
common  law,  eoold  only  be  had  previously  or  in  banc ;  F,  &  M.  Bank  v. 
Israel,  6  Sergeant  &  Rawle,  293 ;  under  this  act,  any  amendment  which 
does  not  change  the  cause  of  action,  is  to  be  granted ;  and  as  to  the  applica- 
tion of  this  principle,  the  following  rule  is  established  by  Sskgkant,  J., 
upon  a  review  of  the  cases,  in  Coze  and  others  v.  Tilghmsn,  1  Wharton, 
2S2  :  "  In  actions  ex  contractu,  so  long  as  the  plaintiff  adheres  to  the  ori- 
gioal  instrument  or  contract  on  which  the  declaration  is  founded,  an  altera- 
tion of  the  groands  of  recovery  on  that  instrument  or  contract,  or  of  the 
modes  io  which  the  defendant  has  viotated  it,  is  not  an  alteration  of  the 
cause  of  action,  [confirmed  in  Caldwell  v.  Remington,  2  id.  137] ;  *  *  * 
on  the  other  hand,  when  a  new  iastniment  or  contract  is  introduced  as  a 
ground  of  action,  the  ametidment  is  not  permitted.  *  *  *  In  actions  ex 
delicto,  the  rule  is  the  same :  the  foundation  of  the  complaint  laid  in  the 
declurutjou  must  be  adhered  to,  although  the  modes  of  stating  that  compliunt 
may  be  varied  by  an  amendment."  As  amendment  by  this  act  is  manda- 
tory, the  decision  of  the  judge  is  the  subject  of  error ;  Saodback  t.  Qoig- 
Icy,  8  Watts,  460 ;  Proper  v.  Luce,  8  Penrose  &  Watts,  65 :  whereas 
amendment  at  common  law  is  discretionary,  and  error  does  not  lie.  Bnrke 
V.  Huber,  2  Watts,  306 :  yet  if  the  court  in  granliTtg  amendments  at  com- 
mon law,  exceed  the  limits  of  their  discretion,  and  transcend  theirpmirer  of 
action,  no  doubt  error  lies ;  see  Catlin  v.  Robinson,  2  id.  273 ;  Carpenter 
T.  Gookin,  2  Vermont,  495 ;  Probate  Court  v.  Hall  &  Wentworth,  14  id. 
159,  The  ground  on  which  a  superior  court  may  interfere  in  a  case  of  dis- 
cretion, is  very  clearly  stated  by  Lord  Cottenham,  in  a  late  case:  "The 
rule  of  the  Court  of  Chancery  throughout,  is,  that  in  matters  of  pure  dis- 
cretion the  Court  of  Appeal  is  very  unwilling  to  interfere  ;  for  instance,  in 
the  appointment  of  guardians  or  trustees,  because  it  !a  merely  the  conjec- 
ture of  one  mind  as  opposed  to  the  conjecture  of  another;  but  if  the  mas- 
ter has  acted  on  a  wrong  principle  in  his  appointment,  then  the  court  is 
bound  to  interfere  to  establish  a  right  principle ;"  Ironmongers  Co.  v.  At- 
torney-General, 10  CI.  it  Fin.  Appeal  Coses,  S26.  And  in  Virginia,  it 
seems  to-be  held,  that  the  discretion  of  courts  always  is  a  legal  discretion, 
and  the  subject  of  tevidon ;  Cooke  v.  Scale's  Executors,  1  Washington, 
313. 

In  Massachusetts,  Maine,  New  Hampshire,  Vermont  and  Connectiont, 
by  statutes  and  rules  of  court,  amendments  in  form  or  substance  may  be 
gr;inted  at  any  limt  before  judgment,  on  proper  and  reasonable  terms :  but 
the  rule  is,  that  this  cannot  extend  to  change  the  form  of  action,  nor  the 
caiue  of  action  :  that  is  to  say,  the  new  count  must  be  such  as  has  the  same 
plea,  and  might  originally  have  been  joined,  and  therefore  debt  canuot  be 
changed  to  case  or  trespass,  nor  assumpsit  to  trover;  and  "the  subject, 
matter  of  the  new  count,  must  be  the  same  as  of  the  old ;  it  must  not  be  for 
ao  additional  clum  or  demand,  but  only  a  Toriatioa  of  the  form  of  demand' 
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iog  tbe  nme  thing ;"  Bbll  y.  Claflin ;  and,  therefore,  in  m  action  for  the 
price  of  goods,  a  count  on  a  promisBorj  nolo  given  in  full  pajment,  cannot 
be  joined ;  nor  oan  a  oontracC  to  carry  with  due  care,  be  changed  to  a  cod- 
tract  of  insurance  ;  nor  case  for  malicious  prosecution,  be  changed  to  case 
tor  conspiracy ;  Haynes  and  vife  v.  Morgan,  8  Muaachnsetts,  208 ;  9tb 
rule  of  court  in  16  id.  373 ;  WiUis  t.  Crootter,  1  Pickering,  201 ;  Vancleef 
T.  TberassoD  et  al.  3  id.  12;  Ball  t.  Glaflin,  5  id.  303 ;  Shiter  et  al.  v. 
Nason,  15  id.  345;  Eaton  t,  0{per,30roenleaf,4e;  BntterScld  t.  Harvell, 
8  New  Hampshire,  201 ;  Lawrence  t.  Langley,  14  id.  70, 72 ;  Edgerley  v. 
Emeraon,  4  id.  147 ;  French  v.  Oerrieh,  2  Foster,  97 ;  Thompson  v.  Phe- 
Jan,  2  id.  330 ;  Carpenter  v.  Gookin,  2  Vermont,  495 ;  Boss  v.  Bates,  2 
Root,  188  j  Smith  T.  Barker,  8  Day,  812,315;  Baldwin  t.  Walker,  21 
Connecticut,  181.  The  same  appears  to  be  tbe  law  in  Rhode  Island,  where 
under  their  statute  authoriiing  the  amendment  of  civil  pleadings,  the  snb- 
atitution  of  an  action  of  trover  for  an  action  of  trespass  will  not  be  allowed ; 
Wilcox  T.  Sherman,  8  Rhode  Island,  510.  In  Boston  India  Rubber  Fac- 
tory T.  Hoit,  14  Vermont,  92,  the  court  was  divided  equally  upon  the 
question  whether  the  form  of  action  might  not  be  changed  by  amendment, 
upon  terms  of  discharging  the  bail,  which  it  seema  may  now  be  done  in 
England.  For  the  law  in  Indiana,  see  Taylor  r.  Jones,  1  Garter's  Indiana, 
17,  and  Henry  r.  The  State  Bank,  3  id,  216 :  and  for  that  in  Tennessee, 
Smith  T.  Garden,  1  Swan,  29. 

As  to  tbe  practice  in  case  of  a  variance  on  account  of  formal  errors,  in 
those  states  where  there  is  no  statutory  power  of  amendment  at  the  trial, 
see  Lyon  v.  Bnrtia  and  Tbe  Bank  of  New  York,  19  Johnson,  510 ;  1  Cow- 
en,  181,  670;  Craig  v.Elisha  Brown,  1  Peters,  C.  C.  139;  Gimrd  v.  Stilea, 
4TeateB,  1,8;  Every  v.  Mervin,  6  Coven,  350;  Cole  t.  aoodwia,  19 
Wendell,  252,  254 .  Clark  v.  Faxton  and  others,  21  id.  153. 

H.  B.  W. 
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Id  rikfl  1DHI1I1H-,  It  Is  ermr,  mnd  DDt  eond  bj  Terdiat,  If  hi  do  not  fellege  noElee  to  ihe  dofuuluit  of 


This  ease  came  on  upon  a  wiit  of  error,  from  the  court  of  the  county 
palatine  of  Lancaster.  It  was  an  action  of  aaumpiit.  The  first  count  ia 
the  deolaratioQ,  after  stating  a  bill  of  exchange  drawn  by  one  Billinge  on 
one  Meyer,  dated  the  27th  of  November,  1778,  and  payable  to  one  Jonea, 
or  order,  three  months  after  date ;  that  Jones  had  endorsed  it  to  Rushton  ; 
and  Rushton  to  Aspinall;  proceeded  as  follows:  "which  Biiid  bill  of  ex- 
change, BO  made,  subscribed,  and  indorsed  as  aforesaid,  afterwards,  lo  wit, 
on  the  same  day  and  year  aforesud,  (via.  the  day  of  tbe  date  of  the  bill,) 
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Bt  Manchester  aforesaid,  was  shewn  and  prasented  to  the  said  Peter  Meyer, 
for  his  acceptanoe  thereof,  and  the  said  Peter  Meyer,  acoording  to  the  asage 
and  custom  of  merchanU  aforesud,  did,  then  and  there,  accept  the  same, 
and  promise  to  pay  the  said  sum  of  221.  10s.  therein  mentioned,  aocording 
to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  the  indorsements 
thereupon  bo  made  as  aforesaid ;  yet  the  said  Feter  Meyer,  althoagh  after- 
wards, to  wit,  the  same  day  and  year  aforesaid,  at  Manchester  aforesaid, 
reqnesled  to  pay  the  said  snm  of  money  in  the  *said  bill  specified,  pMoe-,  . 
according  to  the  tenor  and  efiect  thereof,  and  of  his  aoeeptanoe  '■  ' 
thereof,  so  made  as  aforesaid,  altogether  neglected  and  refused,  and  still 
doth  neglect  and  refose  to  pay  the  same,  of  all  whijh  premises  the  said 
John  Jones,  George  Billinge  and  Peter  Meyer,  respectively,  the  samo  day 
and  year  aforeaaid,  at  Manchester  aforesaid,  in  the  county  aforesud,  had 
notice,  and  by  reaxm  thereof,  and  aeecrding  to  the  taid  tuage  and  ciittom  of 
mercAanO,  Ae  taid  Thomai  Rmhbm  became  liable  to  pay  the  taid  JoujiK 
Aipinail  Ae  $aid  sum  of  money  in  the  taid  biU  of  exchange  ooDtuned, 
according  to  the  tenor  and  effect  thereof,  and  of  the  several  indorsements 
10  made  thereon  as  aforesaid,  and,  being  so  liable,  the  said  Thomas,  after- 
wards, to  wit,  the  same  day  and  year  laal-mentioned,  at  Manchester  afore- 
said, in  the  county  aforesaid,  in  consideration  thereof,  undertook,  and  to  the 
said  Joseph  then  and  there  faithfully  promised,  to  pay  to  him  the  said  sum 
of  money,  in  the  said  bill  of  exchange  contuned,  according  to  the  tenor 
and  effect  thereof,  and  according  to  the  several  indorsements  made  thereon, 
as  aforesaid." 

The  seoond  ooant  was  for  another  bill  for  60?.,  drawn,  indorsed,  and 
aooepted  by  the  same  parties;  and  was  framed  in  the  same  manner  as  the 
first. 

The  lost  count  which  was  upon  an  intinvl  compviattel,  oonclnded  that 
the  said  Tbomae  was  found  in  arrear,  and  indebted  to  the  said  Joseph  in 
the  fiirtber  sum  of,  ko.,  "  and  thereupon,  being  so  found  in  arrear  and  in- 
debted as  aforesaid,  the  said  Thomas,  in  consideration  thereof,  afterwards, 
to  wit,  &c.,  undertook,  and  to  the  sfud  Thomas  then  and  there  faiihfiilly 
promised,  to  pay  to  him  the  said  last  sum,  when  he  should  be  afterwards 
thereto  leqoested." 

There  was  a  general  verdict  for  the  pluntiff,  and  judgment  being  entered, 
the  reoord  was  removed  into  this  court,  and  the  pluntiff  in  error  assigned 
several  errors  on  the  different  counts,  but  which  contained  only  three  objec- 
tions; two  to  the  two  first  oonnts,  and  one  to  the  third:  via ,  1.  That  it 
appeared  by  the  record  that  the  bill  wag  made  on  the  27th  of  November, 
17TS,  payable  three  months  after  date,  and  that  the  payment  was  demanded 
of  Meyer  on  the  very  same  27  th  of  November ;  whereas,  aocording  to  the 
tenor  of  the  bill,  and  the  ouatom  of  merchants,  it  was  not  payable,  nor  die 
payment  demandable  of  Meyer,  until  *the   expiration  of  three  . 


months  after  the  date  thereof.     2.   That  it  did  not  appear  that 
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Bushton,  to  whom  the  bill  was  indorsed,  and  who  indorsed  it  to  Aspinall, 
had  any  notice  of  the  refnsal  of  Meyer  to  pay  the  money  in  the  bill  men- 
tioned, when  the  same  was  and  became  dne,  and  had  been  demanded  of  him, 
without  which  notice  the  said  Thomas  Rusfaton,  as  an  indorser  of  the  sud 
bill  of  exchange,  was  not  liable  by  the  law  of  this  kingdom,  and  according 
to  the  usage  and  custom  of  merchantfl  aforesaid,  to  the  payment  of  the 
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money  tterdD  meadoned,  as  sooh  indorser  of  the  eame  bill.  8.  That  bj 
the  record,  it  appeared  that  the  pramiae  of  the  aaid  Thoraas  Bashton,  meo- 
tiooed  iQ  the  last  count,  was  made  to  himself  the  oaid  Thomaa  BuahtoD, 
and  not  to  the  said  Joseph  Aspinall :  wherefore  the  said  Joseph  Aspiaall 
eould  not  have  or  maintain  an;  action  thereof  agunat  the  said  Thomas 
Bosh  ton. 

In  the  last  term,  on  Friday,  the  25th  of  May,  tiie  case  was  orgoed,  bj 
Chambre  for  the  pluntiff  in  error,  and  Wood  for  the  defendant. 

Chambre  abandonod  the  objection  to  the  last  oonnt,  bnt  contended  that 
the  other  two  were  i».ia\.  1.  The  contract  by  the  indorser  to  pay  the  bill 
was  not  absolute,  he  said,  but  conditional,  i.  e.  in  the  event  of  a  demand 
being  made  on  the  acceptor  at  the  time  of  payment,  and  his  refusal.  Such, 
demand,  therefore,  mnst  be  made,  in  order  to  render  the  indorser  Ibble.  It 
was  a  necessary  circumstance  to  entitle  the  drawer  to  an  action  against  him, 
and  a  plaintiff  must  in  all  cases  stete  a  sufficient  cause  of  action  in  hii 
declaration.  2.  In  like  manner  the  indorser  is  not  liable  till  after  he  has 
had  notice  of  a  demand  having  been  made  upon  the  drawer,  and  of  his 
refusal.  Qow  soon  such  notice  shall  be  given,  what  shall  or  ehall  not  ba 
reasonable  time  for  notice,  is  a  matter  for  the  consideration  of  the  jury; 
but  some  notice  must  be  given,  and  therefore  ought  to  be  alleged. 

Wood  argued,  in  answer  to  both  objections,  that  the  facts  of  the  demaad 
and  notice  being  circumstances  without  which  the  jury  could  not  have  found 
for  the  pkintiff,  they  must  now  be  presumed  to  havo  been  proved,  and  that 
the  omission  to  allege  them  in  the  declaration  conld  not  be  taten  advantage 
of  after  verdict.  For  this  he  oited  the  case  of  Hitchin  v.  Stevens,  in 
Shower,(a)  where  in  sn  action  of  debt  for  rent  by  the  bargainee  of  a  rever- 
r*t^7i  ^''*'*>  ^f^'  &  ^verdict  for  the  plaintiff,  it  was  objected,  in  arrest  of 
i-  J  judgment,  that  the  plaintiff  had  not  alleged  attornment,  without 
which,  (as  the  law  then  stood,)  be  conld  have  no  title ;  "  but  a  rule  was 
taken  and  agreed  by  all  the  cotirt,  that,  in  any  case  where  anything  is 
omitted  in  the  declaration,  though  it  be  matter  of  substance,  if  it  he 
such  as  without  proving  it  at  the  trial,  the  plaintiff  could  not  have  had  a 
verdict,  and  there  be  a  verdict  for  the  plaintiff,  snoh  omission  shall  not 
arrest  the  judgment ;"  and  thereapon,  after  solemn  debate,  judgment  was 
given  for  the  plaintiff.  With  regard  to  the  first  objection  in  particnlar,  he 
contended,  that  the  allegation,  under  a  videlicet,  that  the  demand  of  pay- 
ment was  made  on  the  27th  of  N^ovember,  might  be  rejected  as  surplusage. 
This  was  no  more  than  appeared  to  have  been  done  in  case  of  Sorrell  v. 
Lewin,  reported  by  Keble  (6)  There,  in  an  action  of  indebitatus  assump- 
sit, the  promise  was  laid  on  the  1st  of  January,  27  Car.  2,  which  was  a  day 
not  yet  oome,  and,  after  verdiot,  it  was  held  to  be  cured,  booaoee  that  must 
have  been  found  on  evidence  of  a  promise  before  the  action  and  a  duty 
before  the  promise.  And,  as  to  the  second  objection  in  this  case,  althouf^ 
there  was  no  allegaUon  of  notice  to  the  indorser,  yet  it  was  stated,  that  he 
promised  to  pay,  after  the  acceptor  had  refused,  which  he  oonld  not  be  snp- 
posed  to  liave  done  vithont  a  knowledge  of  the  refusal  by  the  aooeptor. 

Ohambre,  in  reply  observed,  that  the  rule  mentioned  by  Wood  oould  not 
extend  so  fiu  as  he  wonld  carry  it,  otherwise  a  writ  of  error  oould  never  be 

(a)  B.  B.  U.  4  Cor.  2.    Show.  233.  (fr)  B.  B.  U.  2«  Car.  2.    I  Eeb.  iU. 
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EQpported,  in  aaj  case  after  verdict.  The  court  would  intend,  tlmt  iacts 
imperfectly  stated  had  been  completely  proved,  but  they  never  oould  pre- 
sume, that  a  material  fiict,  vhich  was  not  at  all  stated,  had  been  proved. 
The  first  objection  would  not  be  removed  by  rejecting  the  words  stating  the 
demand  to  have  been  on  the  day  when  the  bill  wm  drawn,  for  still  the  de- 
clarat40D  would  remain  without  an  allegation  of  a  demand  at  tbe  time  when 
the  bill  became  due.  As  to  the  promise  by  Rusbton,  that  is  only  oonsideted 
as  inference  of  law,  and  no  such  inference  arises,  nnlcss  it  appears  by  the 
preceding  part  of  the  declaration  that  he  was  liable ;  or,  if  it  is  taken  as 
an  actual  promise,  yet  it  might  have  been  mode  without  notice  of  a  refusal 
by  the  acceptor;  and  if  it  was  *no  action  could  be  mainteined  nego-i 
upon  it,  because  without  such  notice  there  could  be  no  consider-  *■  -> 
ation. 

The  court  were  prepared  to  have  given  judgment  the  last  day  of  Easter 
Term,  (Monday,  tbe  2Sth  of  May,)  but  neither  of  the  counsel  in  the  cause 
being  present  when  Lord  Mansfield  was  obliged  to  go  to  the  House  of  Lords, 
the  cause  stood  over  til!  thia  day. 

Lord  Mantfidtl. — Tbe  two  objections  insisted  upon  are,  1.  That  the  de- 
claration does  not  allege  a  demand  on  the  acceptor.  2.  That  it  does  not 
state  notice  to  the  defendant,  of  the  acceptor's  refusal  to  pay.  Tbe  answer 
was,  that  after  verdict,  it  must  be  presumed,  that  those  facta  were  proved  at 
the  trial :  and  our  wishes  strongly  inclined  us  to  support  tbe  judgment  if 
we  could.  But,  on  looking  into  tbe  cases,  we  find  the  rule  to  be,  that, 
where  the  plaintiff  has  stated  his  title  or  ground  of  action  defectively  or 
inaccurately,  because,  to  entitle  him  to  recover,  all  circumstances  necessary, 
in  form  or  substance,  to  complete  tbe  title  so  imperfectly  statod,  must  be 
proved  at  the  trial,  it  is  a  &ir  presumption,  after  a  verdict,  that  they  were 
proved;  but,  where  the  plaintiff  totally  omits  to  state  his  title  or  cause  of 
action,  it  need  not  bo  proved  at  the  trial,  and,  therefore,  there  in  no  room 
for  presumptjon.  The  case  cited  from  Shower  comes  within  this  distinction ; 
for  the  grant  of  the  reversion  was  stated,  which  could  not  have  taken  effect 
without  attornment,  and  therefore,  that  being  a  neoessary  ceremony,  it  was 
presumed  to  have  been  proved.  But,  in  the  present  case,  it  was  not  requisite 
for  the  plaintiff  to  prove  either  tbe  demand  on  tbe  acceptor,  or  the  notJca 
to  the  defendant,  because  they  are  neither  laid  in  the  declaration,  nor  are 
they  circnmstances  necessary  to  any  of  tbe  tacts  charged.  If  they  were 
presumed  to  have  been  proved,  no  proof  at  tbe  trial  can  make  good  a  de- 
claration, which  contains  no  ground  of  action  on  the  &ce  of  it,  Tbe  pro- 
mise alleged  to  have  been  made  by  the  defendant  is  an  inference  of  law, 
and  the  declaration  does  not  contain  premises  from  which  such  an  inference 
can  be  drawn. 

I  see,  in  a  note  of  a  oasc(a^  in  this  court,  in  Easter  Term,  18  Geo.  8, 1 
am  stated  to  have  siud,  "  A  verdict  will  not  mend  the  matter  where  the  gist 

(s)  Cowp.  826,  Arery  t.  HooI«.  It  was  an  acdon  a^tnst  an  nnqaalified  person 
for  usiDg  a  gnu.  The  declaration  stated,  that  tbs  def^daiit  uisd  a  gmi,  bauig  an 
aDgine  for  tha  dastmetion  of  guno.  In  arrest  of  Jadgmeat.  it  irss  olgected,  tbat  il 
was  Dot  averred  that  the  defendant  used  the  gun  for  the  dostmotion  of  game,  bat 
tlie  eonrt  orerraled  the  objeatioo.  Lord  HKQBfielil  obserrsd,  that,  according  to  one 
waj  of  pointing,  the  offence  wu  lufGoientlj  ehargBd,  and  that  mob  an  ambigaitj, 
though  it  might  be  a  goad  eaune  of  gpecial  ttemuirer,  or  an  olyeetion  to  a  oanviction 
(aa  was  held  in  a  ease  of  Res.  v.  Hnnt,  j  was  ourcd  by  a  vaidiet. 
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lit  the  case  ia  not  laid  in  tbe  declantioD,  bat  it  will  cure  ambiguitj ;"  and 
thero  is  a  strong  case  in  print  of  an  aotion  for  keeping  a  malicions  baU,(&) 
r*9^Q1  where  the  lexenter  having  been  omitted  in  'the  declBration,  it  was 
L  J  held  bad  after  verdict.  Therefore  we  are  all  of  opinion,  that  tbere 
ahoold  be  jadgment  for  the  pUndff  in  error. 

The  jadgment  reversed. 


Thb  principle  on  which  thia  case  was  decided,  and  which  it  is  commoolj  cited 
to  establish,  vis.,  that  a  verdict  enrta  the  ttatetnaU  of  a  ttiU  defeelivelg  tel  <m/, 
(see  Tibhitts  ».  Torke,  4  A.  &  B.  137,)  6b<  not  of  a  defeetme  liUe,  is  learnedly 
discasaed  in  the  noteH  to  Stenoell  v.  Hogg,  1  Wms.  Saond.  227 ;  see  Hajter  r. 
Host,  5  Dowl.  29B,  2  H.  A  W.  S6,  S.  C.  [OaUowaj  v.  Jackson,  3  H.  A  Or. 
960 ;  3  8c.  N.  B.  753,  8.  C. ;  Hmhs  t.  Goodwyn,  2  M.  &  Or.  405 ;  2  Sc.  N.  E. 
450,  B.  C.  i  Davis  v.  Black,  1  Q.  B.  »00 ;  Taylor  v.  Dannie,  7  A.  ft  E.  409 ; 
France  v.  White,  1K.&  Or.  731 ;  (Smith  v.  Keating,  6  G.  B.  136, 159 ;)  Sheen 
V.  Bickie,  5  M.  &  W.  175].  In  Henry  v.  Bnrbidge,  3  Biog.  N.  C.  501,  a  connt 
against  tbe  drawer  of  a  bill  not  alleging  a  promise  to  pay  was  held  bad  on 
special  demurrer.  [Ace.  Smith  v.  Cox,  IL  M.  t  W.  475,  and  see  Lee  v.  Welch, 
2  Lord  Baym.  1516 ;  2  3tr.  793,  S.  C. ;  Head  v.  Baldrey,  6  Ad.  A  El.  469 ;  3 
N.  A  P.  323,  per  cnriam].  But  snob  a  count  ia  good  afier  verdict,  Griffith  v. 
BoKborongh,  2  Mee.  4  Welsh.  734,  6  Dowl.  135,  S.  C.  See  Chevers  v,  Farfc- 
ington,  6  DowL  75 ;  [or  on  a  general  demurrer,  Sf  ericker  v.  Barker,  9  M.  &  W. 
321.  This  may  seem,  at  first  sight,  incooBiateot  with  the  decision  in  Hajter  v. 
Hoat,  sapra,  that  an  indebitatus  connt  in  assampsit,  oot  averring  in  the  nsnal 
form  a  promise  to  pay  on  request,  is  bad  after  verdict.  But  that  case  was  pni 
npon  its  trae  footing  in  Brown  v.  Boorman,  11  CI.  &  Fin.  1,  from  which  it  ap- 
pears that  the  omission  to  state  an  express  promise  is  oot  Tatal  after  verdict,  if 
the  declaration  show  fticts  which  necesBarily  imply  a  promise,  with  a  breach  of 
that  promise  before  action ;  and  Hayter  v.  Hoat  was  there  sustained  on  the 
ground  stated  by  Parke  and  Alderson,  B.  B.,  in  the  course  of  the  argninant, 
that  for  want  of  the  nsnal  averment  of  a  promise  to  pay  on  request,  the  connt 
did  not  state  debitnm  totvendwn  inpramti,  and  that  it  was  consistent  with  tbe 
averment  of  a  debt  that  it  was  payable  after  a  credit  which  had  not  expired. 
In  Gnmey  v.  Hill,  2  DawL  &  L,  936,  Wightman,  J.,  considered  a  count  on  a 
promissory  note  not  stating  when  it  was  to  be  paid,  nn objectionable  even  on 
special  demurrer ;  but  perhaps  that  case  tnmed  upon  the  character  of  the  in- 
strument declared  npon,  in  which  a  general  promise  to  pay  means  to  pay  im- 
mediately. See,  also,  the  common  form  of  declaration  on  a  bond,  2  Chit.  PI. 
284,  6th  edition,  and  315,  7th  edition.] 

The  want  of  an  allegation  of  malice  in  an  action  for  arresting  withoot  proba- 
ble canse,  is  bad  after  verdict,  Saxton  v.  Castle,  6  A.  ft  E.  660. 

Libel. — The  words  in  a  letter  from  the  defendant  to  P.  were  as  follows  ■ — "  I 
have  reason  to  believe  that  many  of  the  flowers  of  which  I  have  been  robbed 
are  growing  on  your  premises."  Innuendo,  that  the  plaintiff  had  been  gnilty 
of  larceny,  had  stolen  flowers,  plants,  and  roots,  and  anlawfully  disposed  of 
them  to  P.,  and  placed  them  in  P.'s  garden.  3dd  that  after  verdict  the  court 
would  intend  that  they  were  Sowers  capable  of  being  snbjects  of  larceny.  Gardi- 
ner V.  Williams,  5  Tyrw.  757. 


(b)  Bnxendin  v.  Sharp.  C.  B.  K  S  WUL  S,  2  Salk.  602,  4  Salk.  IS. 
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The  diatinotion  bere  noted  is,  in  principle,  &  clear  one ;  bnt  the  qnibbling 
rule  quoted  in  the  preoediDg  note,  rather  confoseB  than  ezplnina  it.  The 
amount  of  the  principle  is  thii :  the  declaration  must  state  a  canse  of  action ; 
if  Boma  matter  material  to  the  caneo  of  action  be  averred  only  impliedly, 
mferentially,  indirectly,  or  vith  two  mnch  generality,  yet  enbatantially  be 
averred,  the  defect  in  the  form  and  manner  of  the  allegation  will  be  com- 
monly cnred  by  verdict :  bnt  if  it  be  not  stated  in  the  declaration  at  all, 
the  omission  cannot  be  supplied  by  the  verdict. 

"It  may  be  laid  down  ae  a  gcDeral  mle,"  saye  Judge  Washimoton,  ia 
Gray  &  0^^  v.  Jamea  et  al.,  1  Pelera'e  G.  G.  476, 482,  (adopted  in  Shaw 
V>  Bedmond,  11  Sergeant  &  Bawle,  27,)  "  that  a  declaration  ought  always 
to  show  a  titje  in  the  plaintiff,  and  that  with  convenient  certainty.  It  ought 
to  state  all  matters  that  are  of  the  essence  of  the  action,  without  which  the 
pluntiff  fails  to  show  a  right  in  point  of  law  to  ask  for  the  judgment  of 
the  court  in  his  favour.  If  enan|^  is  stated  to  show  title  in  the  plaintiff, 
and  with  sufficient  certainty  to  enable  the  court  to  give  judgment,  but  with 
lees  certainty  than  the  case  admitted  of,  and  which,  for  the  purpose  of  notice 
to  the  adverse  party  or  otherwise,  ought  to  have  been  stated,  the  defect  is 
cured  by  the  verdict.  The  court  will  presume  chat  all  such  omissions  were 
supplied,  and  obscurities  explained,  at  the  trial,  by  the  evidence  given  to 
the  jury."  .  .  "The  rule  of  law,"  says  TiLdHHAN,  G.  J.,  "ia,  that  where 
the  declaration  contjiina  a  substantial  cause  of  action,  it  shall  be  aided, 
though  defective  in  form;"  Miles  v.  OldGeld,  4  Yeates,  423;  Welsh  v. 
Tanberger  &  Ghambera,  id.  420 ;  Schlosser  v.  Brown,  17  Sergeant  &  Rawle, 
250.  .  .  "  Those  defects,  or  omissions,  in  pleading,  which  are  cured  by  the 
verdict,"  says  Mr.  Chancellor  Kent  in  Bartlett  v.  Groiier,  in  error,  17 
Johnson,  430,  458,  "  are  those  necessary  (urcumstances  which  are  implied 
by  lav,  and  which  invariably  follow  from  the  substantial  fact  charged.  Thus, 
where  it  is  pleaded,  that  land  was  assigned  for  dower,  it  ia  not  necessary  to 
Bay  that  it  was  by  metes  and  bound,  for  that  follows  of  course,  as  included 
in  a  lawful  assignment;  and  where  it  is  plead  that  the  sheriff  made  bis 
warrant,  it  ia  presumed  to  have  been  under  seal,  for  it  could  not  hare  been 
a  warrant  if  it  was  not;  and  if  a  man  avers  he  is  heir  to  A.,  the  death  of 
A.  is  implied,  for  there  could  be  no  heir  if  he  were  living." — See  Bayaid  v. 
Mslcolm  and  Maloolm,  1  id.  458,  S.  C.  in  error,  2  id.  550,  where  the  whole 
nibject  is  thoroughly  examined;  Addington  v.  Allen,  11  Wendell,  S75; 
Dobson  V.  Campbell,  1  Sommer,  S19;  Kingsley  v.  Bill  et  al.,  9  Massa- 
ehusetts,  199;  Ward  v.  Bartholomew,  6  Pickering,  409;  Hendrick  t. 
Seeley,  6  Gonnecticnt,  176;  Warren  v.  Hastings,  2  Oilman,  807;  UcKee 
T.  Bartley,  9  Bar,  189 ;  Moor  v.  Boswell,  5  Massachusetts,  806,  where 
defects  in  certainty,  t.  e.  particularity,  and  in  directness,  were  decided  to  be 
aided  by  verdict. 

Co  the  other  hand  the  entire  omission  of  something  that  ia  necesaary  to 
give  the  plaintiff  a  right  to  recover  what  he  claims;  as,  in  an  action  of 
covenant,  omitting  to  state  the  covenant,  whose  breach  is  averred ;  Fomeroy 
v.  Bruce,  18  Sergeant  &  Bawle,  186;  in  an  action  of  assumpsit,  omitting 
to  state  the  eotuideration  of  the  promise ;  Whitall  v.  Morse,  5  id.  358 ; 
Guns  T.  Eendrick,  2  Mills's  Reports  Gonst  Gt.  of  So.  Car.  889 ;  Hall  v. 
Smith,  Toung  k  Hyde,  3  Munford,  550;  Beverieys  v.  Holmes,  4  id.  95; 
Hoseley  v.  Jooes,  6  id.  28 ;  Hemmeuway  v.  Hioka,  4  Pickering,  497 ;  in 
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an  &otion  on  m  award,  omitting  to  etate  that  notice  of  the  avard  was  given 
to  the  defendant  before  the  commencement  of  tho  suit,  snoh  notice  beii^ 
neceaaary  u  psrt  of  the  foundation  of  the  aodon;  Kinney  t.  Bill  et  a)., 
9  MsSBachusettg,  199 ;  in  an  action  to  recover  a  penalty  for  eztorUoD, 
omitting  to  state  toAo  vas  guilty  of  the  extortion;  Stilson  v.  Tobey,  2  id. 
521 :  in  treapasa  de  honit  atportatis,  omitting  to  state  the  plaintiff's  title  te 
the  goods,  Carlisle  and  Wife  r.  Weston,  1  Metoalf,  26,  will  not  be  helped 
by  the  verdict;  and  in  debt  on  bond  conditioned  for  the  performance  of  an 
award  which  required  certain  acts  to  be  done  by  the  defendant,  an  omiaslon 
to  state  the  time  when  the  acta  were  to  be  done,  and  thereby  show  a  breach 
of  duty  by  defendant,  was  held  not  to  be  cured  by  a  verdict  on  special 
issues  relating  to  the  validity  of  tho  award,  and  not  to  its  performance ; 
Dale  V.  Dean,  IS  Connecticut,  680.  The  catws  of  White  v.  Delavan,  17 
Wendell,  49,  and  21  id.  26,  and  Fidkr  v.  Delevan,  20  id.  57,  go  upon  this 
distinction.  See  Glriffin  v.  Pratt  and  another,  3  Gonnectiont,  613,  where 
from  a  review  of  the  cases,  the  principle  is  deduced,  that  "  the  omisnon  to 
allege  a  matter  in  the  pleadings,  essential  to  the  action,  unless  it  may  be 
implied  from  the  allegations  made,  is  never  cured  by  verdioL" 

Tlie  point  dedded  in  the  principal  caw, — that  notice  to  the  endorser  ie  a 
part  of  the  plaintiffs  title  to  recover,  and  is,  indispensably,  to  be  alleged  in 
the  declaration,  haa  been  approved  of  by  numerous  diota  in  this  country; 
see  Rcnner  v.  Bank  of  Columbia,  9  Wheaton,  582,  695.  In  Pennsylvaoia, 
it  was  expressly  decided  in  Miles  in  error  t.  O'Hsra,  High  Court  of  Errors 
and  Appeals,  Jnly,  1807,  of  which  there  is  the  following  note  in  1  Smith's 
Iaws,  p.  18 :  It  is  a  settled  principle,  that  judgment  cannot  be  rendered 
for  a  pluatiff,  unless  a  cause  of  action  appears  on  the  &ce  of  his  declaration. 
If  it  appears  in  substance,  the  court,  after  verdict,  will  aupport  it,  though 
defectively  set  forth ;  because  it  will  be  presumed  the  deficient  matters 
were  proved  on  the  trial;  but  a  verdict  will  not  mend  the  mstter,  where 
the  giu  of  tJie  case  is  not  laid  in  the  declaration,  though  it  will  cure  ambi- 
guity. The  want  of  an  fipreu  promise  might  be  dispensed  with,  provided 
enough  was  stated  to  raise  a  promise  by  implication  of  law.  But  the 
drawer  of  a  bill  of  exchange  is  not  liable,  unless  he  receives  notice  of  the 
non-payment  of  the  acceptor,  and  such  notice  must  be  alleged  in  the  decla- 
raljoo ;  an  allegation  in  the  declaration  that  the  drawer  became  liable  by 
the  euiiotn  o/merchanb,  is  not  sufficient;  beoanse  the  law-merchant  is  not 
a  matter  of  /act,  but  of  law."  And  this  case  ia  approved  of  in  Weighley'a 
adm'rs  v.  Wier,  7  Sergeant  &  Rawle,  309,  SIO,  and  in  the  Juniata  Jtank 
V.  Hale  and  another,  16  id.  167,  160 :  See  also  Smith  v.  The  Bank  of 
WasbingtoQ,  5  id.  818,  321. 

The  cases  most  uaually  occurring  iu  which  a  defect  iu  particularity  is  not 
uded  by  verdict,  are  those  iu  which  the  cause  of  action  ia  given  by  some 
statute.  It  is  a  well  settled  role  of  pleading,  that  in  declaring  upon  a  causa 
of  action  arising  under  a  statute,  the  pluntiff  must  state  specially  every 
fiict  required  by  the  statute  to  ground  the  action,  so  that  the  court  may 
judge  whether  the  liability  of  the  defendant  under  the  statute  haa  accrued  ; 
and  if  this  be  not  done,  the  declaration  is  bad  aft«r  verdict.  Burtlett  v, 
Croiier,  17  Johnson,  489;  Williams  v.  Hingham  and  Quincy  Bridge  and 
Turnpike  Corporation,  4  Pickering,  S40. 

It  is  of  the  first  importance  that  the  diatiactioa  in  Button  v.  Aspinall 
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•honld  be  preseireJ,  beoaose  of  another  rule  of  law,  that  a  plaintiff  ig  not 
bound  to  prove  more  than  is  laid  in  his  deelantion,  and  if  he  proves  all  that 
is  sabstantially  alleged  there,  ho  must  have  a  verdict,  without  reference  to 
its  legal  snfficiency;  per  Lord  MAXSFTKLD.iD  Spiores  v.  Parker,  1  T.  B.  141, 
145.  See  Howell  and  others  t.  M'Qoy,  8  Rawle,  256,  and  remarks  of 
Woodworth,  Senator,  in  Bajard  t.  Malcolm,  2  Johnson,  250,  553.  The 
importance  of  keeping  up  the  distinction,  in  this  view,  is  stated  with  great 
oleamess  by  Judge  WAsmyoTON  :"  <'  The  plaintiff  is  not  bound  to  prove 
more  than  he  lajs  in  his  declaration  :  and  therefore  we  mast  preaame  the 
case  stated  in  it  to  have  been  proved  and  no  other.  If  a  proper  ease  be 
laid,  but  not  with  sufficient  precision,  and  the  defendant  will  not  at  a  proper 
time  take  advantage  of  the  defect,  the  court,  after  verdict,  will  presume  diat 
the  want  of  precision  was  supported  at  the  time,  hj  evidence;  because,  as  a 
proper  ground  for  such  evidence  was  laid,  it  would  have  been  proper;  not 
BO,  if  no  ground  at  all  is  laid :"  The  United  States  v.  The  Virgin,  1 
Peter's  C.  C.  7,  9 :  accordingly,  in  this  case,  in  an  information  agunat  a 
vessel  for  receiving  ^m  another  vessel  bound  to  the  United  Slates,  goods 
without  permit,  against  the  act  of  Congress,  the  decree  of  the  District 
Court,  on  the  finding  of  the  jurj,  against  the  vessel,  was  reversed,  because 
the  libel  did  not  allege  it  to  have  been  done  within  four  leagues  of  the  coast 
and  without  that  fact,  there  was  do  forfeiture  under  the  act. 

H.  B.  W. 
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TrwwM  Md  Mn  bnprlKninaat  lis  1b  EofUod  bj  ■  lutln  HiBorqnlii,  Bfilnit  ■  gonrnar  of 
It  Um  ImprtlBisuilt  wu  jnitUibla  UwgDTanminl  mogt^ad  Ui  nUnltT  wftdtilj. 

Ox  the  8th  of  June,  in  last  term,  Mr.  Justice  Gould  came  personally 
into  court,  to  acknowledge  his  seal  aSsed  to  a  bill  of  esceptions  in  this 
case;  and  errors  having  been  assigned  thereupon,  they  were  now  urguod. 

This  was  an  action  of  trespass,  brought  in  the  Court  of  Common  Pleas, 
by  Anthony  Fabrigas  against  John  Mostyn,  for  an  assault  and  falao 
iDiprisonment ;  in  which  the  plaintiff  declared,  that  the  defendant  on  the 
Ist  of  September,  in  the  year  1771,  with  force  and  arms,  ic,  made  an 
assault  upon  the  said  Anthony  at  Minorca,  {to  wit)  at  London  aforesaid,  in 
the  parish  of  St.  Mary-Lo-Bow,  in  the  ward  of  Cheap,  and  beat,  wounded, 
and  ill-treated  him,  and  then  and  there  imprisf^ned  him,  and  kept  and, 
detained  him  in  prison  there  for  a  long  time,  {to  reit)  for  the  space  of  leu 
months,  without  any  reasonable  or  probable  cause,  contrary  to  the  laws  and 
onstoms  of  this  realm,  and  against  the  will  of  the  said  Anthony,  and  com- 
pelled him  to  depart  from  Minorca  aforesaid,  where  he  was  then  dwellling 

(«)  See  Briaat  v.  ClattM,  S  Dowl.  66. 
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and  reeident,  and  carried,  and  oaiised  to  be  carried,  the  said  Anthony  from 
Minorca  aforesaid,  to  Garthagena,  in  the  domiuiooa  of  the  King  of  Spain, 
fto.,  to  the  pkintiff'B  damage  of  10,000;. 

The  defendant  pleaded  let.  Not  gailty ;  tipon  which  issne  wta  joined. 
r«'l4n  ^'^'y*  ^  special  jnatification,  that  the  'defendant  at  that  time,  Ac., 
<■  -I  and  long  before,  vas  governor  of  the  said  island  of  Minorca,  and 
dnriQg  all  that  time  was  invested  with,  and  did  ezereiie  all  the  powers, 
privileges  and  anthorities,  civil  and  militaiy,  belonging  to  the  government 
of  the  said  island  of  Minorca,  in  porta  beyond  the  seas ;  and  the  said 
Anthony,  before  the  said  time  when,  &a.,  to  wU,  on  the  said  Itt  of  Septem- 
ber, in  the  year  aforesaid,  at  the  island  of  Minorca  aforesaid,  was  gnilty  of 
a  riot,  and  was  endeavoring  to  raise  a  uintjny  among  the  inhabitants  of  the 
■ud  island,  in  breach  of  the  peace;  whereupon  the  said  John,  so  being 
governor  of  the  said  island  of  Minorca  as  aforesaid,  at  the  same  time,  when, 
&c.,  in  order  to  preserve  the  peace  and  government  of  the  said  island,  was 
obliged  to,  and  did  then  and  there  order  the  said  Anthony  to  be  banuhed 
from  the  said  islsnd  of  Minorca ;  and,  in  order  to  banish  the  said  Anthony, 
did  then  and  there  gently  lay  hands  apon  the  said  Anthony,  and  did  then 
and  there  seise  and  arrest  him,  and  did  keep  and  detain  the  said  Anthony, 
before  he  conld  be  banished  from  tho  said  island,  for  a  short  apai^e  of  time, 
to  wit,  for  the  space  of  six  days  then  next  following;  and  afterwards,  to 
tei'f,  on  the  7th  of  September,  in  tho  year  aforesaid,  at  Minorca,  aforesaid, 
did  carry  and  cause  to  be  carried,  the  said  Anthony,  on  board  a  certain 
vessel,  from  the  island  of  Minorca  aforesaid,  to  Oarthngcna  aforesaid,  as  it 
was  lawful  for  him  to  do,  for  the  cause  aforesaid ;  which  are  the  same  making 
the  sud  assault  npcm  the  said  Anthony  in  the  first  connt  of  the  said  declaiv- 
tion  mentioned,  and  beating,  and  ill-treating  him,  and  imprisoning  him,  and 
keeping  and  detaining  him  in  prison  for  the  said  space  of  time,  in  the  sud 
first  count  of  the  said  declaration  mentioned,  and  compelling  the  said  An- 
thony to  depart  from  Minorca  aforesaid,  and  carrying  and  caasing  to  be 
carried,  the  said  Anthony  from  Minorca  to  Garthagena,  in  the  dominions  of 
the  King  of  Spain,  whereof  the  said  Anthony  has  above  complained  against 
him,  and  this  be  is  ready  to  verify  :  wherefore  he  prays  jndgment,  &e., 
without  this,  that  the  said  John  was  guilty  of  the  said  trespass,  assanlt, 
and  imprisonment,  at  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap 
or  elsewhere,  out  of  the  said  island  of  Minorca  aforesaid,  Replication  de 
r*4J.->i  "y'""^  mSpropriS  abaq.  tali  eajuA.  At  tho  trial  the  jury  gave  % 
'■  -'  verdiot  for  the  *plaintiff,  npon  both  issues,  with  3000^.  damages, 
and  991.  costs. 

The  substance  of  the  evidence,  as  stated  by  the  bill  of  ezceptionii,  was  as 
follows :  on  behalf  of  the  plaintiff,  that  the  defendant  at  tbe  idand  of 
Minorca,  on  the  I7th  of  September,  1771,  seiied  tho  plaintiff,  and  without 
any  trial,  imprisoned  him  for  the  space  of  six  days,  against  his  will,  and 
banished  him  for  the  space  of  twelve  montha  from  the  said  island  at 
Minorca,  to  Garthagena,  in  Spain.  On  behalf  of  the  defendant :  that  the 
plaintiff  was  a  native  of  Minorca,  and  at  the  time  of  seizing,  imprisoning, 
and  banishing  him  ati  aforesaid,  was  an  inhabitant  of,  and  residing  in  the 
Airaval  of  St.  Phillips,  in  the  said  island  ;  that  Minorca  was  ceded  to  the 
flrown  of  Great  Britain  by  tbe  treaty  of  Utrecht,  in  the  year  1713.  Tbat 
the  Minorqnins  are  in  geoenl  governed  by  the  Spanish  laws,  but  when  it 
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serves  tti&r  pnrposeSf  plead  the  Englieli  lavp ;  tbat  there  ire  certain  magie- 
trateg,  oalled  the  Chief  Jnetice  Criminal,  and  the  Chief  Jostice  Civil,  in  the 
said  island ;  that  the  aaid  ieland  ie  divided  into  four  districts,  exclusive  of 
the  Arraval  of  St.  Phillipe;  which  the  witDeBS  altrajs  naderBtood  to  be 
separate  and  distinct  from  the  others,  and  under  the  immediate  order  of 
the  governor;  so  that  no  magistrate  of  Mahou  could  go  there  to  exercise 
anj  function,  without  leave  first  had  from  the  governor :  that  the  Arraval 
of  St.  Phillip's  ie  surronnded  by  a  line  wall  on  one  side,  &nd  on  the  other 
hj  the  sea,  and  is  called  the  Bojaltj,  where  the  governor  has  greater 
power  than  anywhere  else  in  the  island ;  and  where  the  judges  eannot  inter- 
fere but  bj  the  governor's  consent  that  nothing  can  be  executed  in  the 
Arravftt  but  bj  the  governor's  leave,  and  the  judges  have  applied  to  him, 
the  witness,  for  the  governor's  leave  to  execute  process  there.  That  for 
the  b:ial  of  murder,  and  other  great  offenoes  committed  within  the  said 
Arraval,  npon  application  to  the  governor,  he  generally  appoints  the  <um- 
itur  criminel  of  Uahon,  and  for  lesser  ofienoes,  the  mvitaitaph;  and  that 
the  said  John  Mostju,  at  the  time  of  the  seiiing,  imprisoning,  and  banish- 
ing the  soid'Anthony,  was  the  governor  of  the  said  island  of  Minorca,  by 
virtue  of  certain  letters-patent  of  his  present  Majesty.  Being  so  governor 
of  the  said  island,  he  caused  the  said  Anthony  to  *be  seised,  im-  »o  jo-i 
prisoned  and  banished,  as  aforesaid,  without  any  reasonable  or  '-  ^ 
probable  cause,  or  any  other  matter  alleged  in  his  plea,  or  any  aot  tending  * 
thereto. 

This  case  was  argued  this  term  by  Mr.  Bidier,  for  the  plaintiff  in  error, 
and  Mr.  Fet^am,  for  the  defendant.  Afterwards  in  Hilary  Term,  1775, 
by  Mr.  Seijeont  Walker,  im  the  plaintiff,  and  Mr.  Serjeant  Olyttn,  for  the 
defendant. 

For  t^e  plaintiff  in  error.  There  ore  two  questions,  1st.  Whetlier  in 
any  ease  on  action  can  be  maintained  in  this  country  for  an  imprisonment 
oommitted  at  Minorca,  upon  a  native  of  that  place  ? 

2dly.  Supposing  on  action  will  lie  against  an;  other  person,  whether  it 
can  be  maintained  against  the  governor,  acting  as  such,  in  the  peculiar  dis- 
triot  of  the  Arravol  of  St.  Phillip's  7 

In  the  discussion  of  both  these  quesdons,  the  constitution  of  the  island 
of  Minorca,  and  of  the  Arraval  of  St.  Phillip's,  are  material.  Upon  the 
record  it  appears,  that  by  the  treaty  of  Utrecht,  the  inhabitants  had  their 
own  property  and  laws  preserved  to  them.  The  record  farther  states  that 
Mta  Arraval  of  St.  Phillip's,  where  the  present  cause  of  action  arose,  is  sub- 
ject to  the  immediate  order  and  control  of  the  governor  only,  and  that  no 
judge  of  the  island  can  execute  any  function  there,  without  the  partionlar 
leave  of  the  governor  for  that  purpose.  IsL  If  that  be  so,  and  the  Itx  loci 
differs  from  the  law  of  this  oouutry;  the  lex  beimust  decode,  and  not  the 
law  of  this  country.  The  caas  of  Bobinson  v.  Blond,  2  Bar.  1078,  does 
not  interfere  with  this  position ;  for  the  doctrine  laid  down  in  thM  case  is, 
that  where  a  transaction  is  entered  into  between  British  subjects  with  a 
view  to  the  law  of  England,  the  law  of  the  place  can  never  be  the  rule 
which  is  to  govern.  But  where  an  aot  is  done,  as  in  this  ease,  which  by 
the  law  of  England  would  be  a  orime,  but  in  the  country  where  it  is  oom- 
mitted is  no  crime  at  all,  the  lex  lod  cannot  but  be  the  rule.    It  was  so 
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kcld  b;  hoti  Cbief  Joatice  Pratt,  id  the  case  of  Pona  t.  JobosoD,  s&d  in 
a  like  COBB  of  Ballister  t.  Jobneon,  aittjnga  after  Trinity  Terra,  1765. 

2d.  In  criminal  cases,  an  offence  committed  in  foreign  parts  cannot, 
,„ ,,  except  by  particular  Btatutes,  be  tried  in  this  connty.  1  Veaej, 
\-  -l  246,  The  East  India  Company  V.  Campbell.  *If  crimes  committed 
abroad  cannot  be  tried  here,  much  leas  onght  civil  injuries,  because  the 
Utter  depend  upon  the  police  and  constitDtion  of  the  oonntry  vbere  they 
occur,  and  the  same  conduct  may  be  actionable  in  one  conntry,  which  is 
justifiable  in  another.  But  in  crimes,  as  murder,  perjury,  and  many  other 
offencos,  the  law  of  most  countries  take  for  their  tmsis  the  law  of  Ood  and 
the  law  of  nature;  and,  therefore,  though  the  trial  be  in  a  diKnent  countiy 
^m  that  in  which  the  offence  was  eommitted,  there  is  a  greater  probftbilitj 
of  distributing  equal  jnatice  in  such  cases  than  in  ciyil  actions.  In  Kdl- 
wey,  202,  it  was  held  that  the  Court  of  Chancery  cannot  entertain  a  suit  for 
dower  in  the  Isle  of  Han,  though  it  is  part  of  the  territorial  dominionB  of 
the  crown  of  England.  3d.  The  cases  where  the  conrte  of  Westminster 
have  taken  cognisance  of  transactiona  arising  abroad,  seem  to  be  wholly  on 
contracts,  where  the  laws  of  the  foreign  country  have  agreed  with  the  laws 
of  England,  and  between  English  subjects;  and  even  there  it  is  done  by  m 
legal  fiction;  namely,  by  supposing  under  a  videlictl,  that  the  cause  of 
action  did  arise  within  this  country,  and  that  the  place  abroad  la;  either  in 
London  or  in  Islington.  But  where  it  appears  upon  the  face  of  the  record, 
that  the  cause  of  action  did  arise  in  foreign  parts,  there  it  has  been  held 
that  the  court  bas  no  jurisdio^on,  2  Lntw.  946.  Assault  and  fiilse  impri- 
sonment of  the  plaintiff  at  Fort  St.  George,  in  the  East  Indies,  in  parts 
beyond  the  seas,  vis.,  at  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the 
ward  of  Cheap.  It  was  resolved  by  the  whole  court  that  the  declaration 
was  ill,  because  the  trespass  is  supposed  to  be  committed  at  Fort  St. 
George,  in  parts  beyond  the  seas,  videlicet,  in  London ;  which  is  repugnant 
and  absurd  :  and  it  was  said  by  the  Chief  Justice,  that  if  a  bond  bore  date 
at  Paris,  in  the  kingdom  of  France,  it  is  not  triable  here.  In  the  present 
case,  it  does  appear  upon  the  record,  that  the  offence  complained  of  was 
committed  in  parts  beyond  the  seas,  and  the  defendant  has  concluded 
his  plea  with  a  tixTerse,  that  be  was  not  guilty  in  London,  in  the  parish 
of  St.  Mary-le-Bow,  or  elsewhere  out  of  the  island  of  Minorca.  Besides, 
it  stands  admitted  by  the  plaintiff^  because  if  be  had  thought  fit  to  hare 
denied  it,  be  should  have  made  a  new  assignment,  or  have  taken  issue 
P^.f...  on  tbo  place.  Therefore,  *as  Justice  Dodderidge  says,  in  Lateb. 
L  J  4,  the  court  must  take  notice,  that  the  cause  of  action  arose  out  of 
their  jnriediction. 

Before  the  statute  of  Jeofails,  eves  in  cases  the  most  transitory,  if  the 
oanse  of  action  wse  laid  in  London,  and  there  was  a  local  justification,  as  at 
Oxford,  the  cause  must  have  been  tried  at  Oxford,  and  not  in  I^ndon. 
But  the  statute  of  Jeo&ils  does  not  extend  to  Minorca :  therefore,  this  case 
stands  entirely  upon  the  common  law;  by  which  the  trial  is  bad,  and  the 
verdict  void. 

The  inconveniences  of  entertkining  snob  an  action  in  this  country  are 
many,  but  none  can  attend  the  rejecting  it.  For  it  must  be  determined  by 
the  la.w  of  this  conntry,  or  by  the  law  of  the  place  wbere  the  act  was  done. 
If  by  onr  law,  it  would  be  the  highest  injustice,  by  making  a  man  who  bas 
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ngnlatcd  his  oondact  bj  one  law,  Bmenabla  to  another  totally  opposite.  If 
by  tbe  law  of  Minorca,  how  is  it  to  be  proTsd  1  There  is  no  legal  mode  of 
Odrtifying  it,  no  proMsa  to  compel  the  attendance  of  witnesses,  nor  means  to 
make  them  answer.  The  consequence  would  be  to  enconrege  eveiy  dis- 
affected or  mntinoua  soldier  to  bring  actions  against  his  officer,  and  to  put 
bim  upon  his  defence  without  the  power  of  proving  either  the  law  or  the 
&otB  of  bis  case. 

Second  point.  If  an  action  would  lie  agunst  any  other  person,  yet  it 
oannot  be  maintainable  ag^nst  the  QoTcmor  of  Minorca,  acting  as  BOoh, 
within  the  Airaval  of  St.  Pbillip's. 

The  GoTsmor  of  Minorca,  at  least  within  the  district  of  St.  Phillip's,  is 
absolnto ;  both  the  civil  and  criminal  jurisdiction  vest  in  bim  as  the  supreme 
power,  and  as  suofa,  he  is  aooonntable  to  none  bnt  Qcd.  But  supposing  he 
were  not  abaoluto :  in  this  case  the  act  oomplaiued  of  was  done  by  him 
in  a  judidal  capacity,  as  criminal  judge ;  for  which  no  man  is  answerable. 
1  Salk.  867,  Qtoenvelt  y.  Snrwell;  2  Hod.  218,  Show.  Pari.  Cases,  24, 
Dntton  T.  Howell,  arc  in  point  to  this  position ;  hut  more  partieularly  the 
last  case,  where,  in  trespass,  assault,  and  false  imprisonment,  the  defendant 
justified  as  Qovernor  of  Barbadoes,  under  an  order  from  the  council  of  state 
in  Barbadoes,  made  by  himself  and  the  council,  against  the  plaintiff  (who 
was  the  deputy-gOTeruor,)  for  mal-ad ministration  in  bia  office ;  and  the 
*Honse  of  Lords  determined  that  the  action  would  not  lie  here.  All  r 
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s  pointed  out  against  that  action,  hold  strongly  in  the  present.  This 
is  an  action  brought  against  the  defeudsnt  for  wbat  be  did  as  judge ;  all 
the  records  and  evidence  which  relate  to  the  traosaction  are  in  Minorca, 
snd  cannot  be  broogbt  here ;  the  laws  there  are  different  from  what  they 
are  in  this  country;  and  as  it  is  said  in  the  conclusion  of  that  argument, 
government  must  be  very  weak  indeed,  and  the  person  entrusted  with  it 
very  uneasy,  if  they  are  subject  to  be  chsrged  with  actions  here,  for  what 
they  do  in  that  character  in  those  countries.  Therefore,  unless  that  ease 
can  be  materially  distinguished  from  the  present,  it  will  bo  an  authority, 
and  the  highest  authority  that  can  be  adduced,  to  show  that  this  action  can- 
not be  maintained;  and  that  the  plaintiff  in  error  is  entitled  to  the  judg- 
ment of  the  court. 

Mr.  Peeicham,  for  the  defendant  in  error.  First.  The  objection  to  the 
jarisdiction  is  now  too  late ;  for  wherever  a  party  has  once  submitted  to 
the  jurisdiction  of  the  court,  be  is  forever  after  precluded  from  making 
any  objection  to  it.  Tear  Book,  22  H.  6,  fol.  7 ;  Co.  Litt.  127,  b. ;  T. 
Eaym.  34 ;  1  Mod.  81 ;  2  Mod.  273 ;  2  Lord  Raym.  884 ;  2  Vera.  483. 

Secondly.  An  action  of  trespass  can  be  brought  in  England  for  an  injury  ' 
done  abroad.  It  is  a  transitory  action,  and  may  be  brought  anywhere.  Co. 
Litt.  282 ;  12  Co.  1 14 ;  Oo.  Litt  261,  b,  where  Lord  Coke  says,  that  an 
obligation  mode  beyond  seas,  at  Bordeaux  in  France,  may  be  sued  here  in 
England,  in  what  place  the  plaintiff  will.  Captain  Parker  brought  an  action 
for  trespass  and  false  imprisonment  against  Lord  Clive,  for  injuries  received 
in  India,  and  it  was  never  doubted  but  that  the  action  did  lie.  And  at 
this  time  there  is  an  action  depending  between  Gregory  Cojimaul,  an  Ar- 
menian merchant,  and  Governor  Terelst,  iu  wbicbthe  cause  cf  action  arose 
in  Bengal.  A  bill  was  filed  by  the  Gorenior  in  the  Exchequer,  for  an 
Vol.  I.— 49 
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injunotion,  which  was  gr&ated ;  bnt  on  appeal  to  the  House  of  Lords,  the 
injunction  was  dissolved;  therefore,  the  Supreme  Court  of  Judicalare,  bj 
disBoWing  the  iojuoctioQ,  acknowledged  that  an  action  of  trespass  could  be 
maiDtained  in  England,  though  the  cause  of  action  arose  in  India. 
T*^xn  Thirdly.  There  is  no  disability  in  the  plaintiff  which  ^incapad- 
'-  J  tates  him  from  bringing  this  actioo.  Ever;  person  bora  within  (ha 
lieganoe  of  the  King,  though  without  the  realm,  is  a  natural-born  subject, 
and,  as  snoh,  is  entitled  to  sue  in  the  King's  courts.  Co,  Litt  129.  Tbe 
plaintiff,  though  born  in  a  concjuered  country,  is  a  subject,  and  within  tbe 
liegance  of  the  King,  2  Burr.  858. 

In  1  Salk.  404,  upon  a  bill  to  foreclose  a  mortgage  in  the  island  of  Ssitie, 
the  defendants  pleaded  to  the  jurisdiction,  viz.,  that  the  island  was  governed 
by  the  laws  of  N^ormandy,  and  that  the  purty  ouglit  to  sue  in  tbe  courts  of 
the  island,  and  appeal.  But  Lord  Keeper  Wright  overruled  the  plea; 
■<  otherwise  there  might  be  a  failure  of  justice,  if  the  Cbancei^  could  not 
bold  plea  in  such  case,  the  party  being  here."  In  tbb  case  both  tbe 
parties  are  upon  tbe  spot.  In  the  case  of  Ramkissenseat  t.  Barker,  upon 
a  bill  filed  against  the  representatives  of  the  Governor  of  Fatna,  for  money 
due  to  him  as  his  Banyan ;  tbe  defendant  pleaded  that  the  plaintiff  wu 
an  alien  bom,  and  an  alien  infidel,  and  therefore  could  have  no  suit  here. 
But  Lord  Hardwicke  said,  "as  the  plaintiff's  was  a  mere  personal  de- 
mand, it  was  extremely  clear  that  he  might  bring  a  bill  in  this  court" 
and  be  overruled  tbe  defendant's  plea  without  bearing  one  oounsel  on 
either  side. 

The  case  of  the  Countess  of  Derby,  Keilwey,  202,  does  not  affect  tbe 
present  question;  for  that  was  a  ckim  of  dower;  which  is  a  local  actioa, 
and  cannot,  as  a  transitory  action,  be  tried  anywhere.  The  other  cues 
from  Latch  and  Lutwycbe  were  either  local  actions,  or  questions  npoQ  de- 
marrer;  therefore,  not  applicable  to  the  ease  before  the  oourt;  for  a  party 
may  avail  himself  of  many  things  upon  demurrer,  which  be  cannot  by  a 
writ  of  error.  Tbe  true  distinction  is  between  transitory  and  local  actiona; 
tbe  former  of  which  may  be  tried  anywhere,  tbe  latter  cannot,  and  this  is  a 
transitory  action.  Bat  there  is  one  case  which  more  particularly  points 
out  the  distinction,  which  is  tbe  case  of  Mr.  Skinner,  referred  to  tbe  twelve 
Judges  from  the  council  board.  In  the  year  1657,  when  trade  was  open 
the  Kast  Indies,  be  possessed  himself  of  a  house  and  warehouse,  which  be 
filled  with  goods,  at  Jamby;  and  he  purchased  of  tbe  King  at  Great 
Jamby,  tbe  islands  of  Baretha.  Tbe  agents  of  tbe  East  India  Compuj 
assaulted  his  person,  seized  hia  warehouse,  carried  away  bis  goods,  and 
r*StiRl  '^'"^  ^^^  ^possessed  tbemselves  of  the  islands  of  Baretba.  Vpoa 
,  '■  1  this  case  it  was  propounded  to  tbe  Judges,  by  an  order  from  tbe 
King  in  council,  dated  tbe  12tb  of  April,  1665,  "  Whether  Mr.  Skinner 
could  have  a  full  relief  in  an  ordinary  court  of  law  7  Their  opinion  was, 
"  That  bis  Majesty's  ordinary  oonrts  of  justice  at  Westminster  can  ^ve 
relief  for  taking  away  and  spoiling  his  ship,  goods  and  papers,  and  asaaoU- 
ing  and  wounding  bis  person,  notwithstanding  the  same  was  done  beyond 
tbe  seas.  Bnt  that  as  to  the  detaining  and  possessing  of  the  bonse  and 
islands  in  the  case  mentioned,  he  is  not  relievsble  in  any  ordinary  court  of 
justice."  It  is  manifest  from  this  case,  that  the  twelve  Judges  bold,  that 
an  action  might  be  maintaioed  here  for  spoiling  his  goods,  and  seizing  his 
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person,  Tieoanse  an  action  of  treepus  is  a  tranaitor?  action ;  bnt  an  action 
oonld  not  be' maintained  for  poBBeesing  tlie  houEo  and  land,  beoanBe  it  is 
ft  local  action. 

Fourth  point.  It  is  contended  tbat  General  Sfostyu  governs  as  all  abso- 
Inte  soTcreigna  do,  and  that  tietpro  ratione  volunta$  is  the  only  rule  of  bis 
condnct.  From  whom  does  the  governor  derive  this  deapotism  ?  Not  from 
the  King,  for  the  King  has  no  such  power,  and  therefore  oannot  delegate  it 
to  another.  Man;  cases  have  been  cited,  and  mnch  argument  has  been  ad- 
duced to  prove  that  a  man  is  not  responsible  in  an  action  for  what  be  has 
done  aa  a  jadge ;  and  the  case  of  Dutton  v.  Howell  has  been  much  dwelt 
upon ;  but  that  caae  bns  not  the  leaet  resemblance  to  the  present.  The 
ground  of  that  decision  was,  that  Sir  John  Dntton  was  acting  with  bia 
ooancit  in  a  judicial  capacity,  in  a  matter  of  pnblic  accusation,  and  ^eeable 
to  the  laws  of  Barbadoes,  and  only  let  the  law  take  its  course  against  a 
criminal.  But  Governor  Mostyn  neither  sat  as  a  military  nor  aa  civil  judge; 
he  heard  no  accusation,  he  entered  into  no  proof;  he  did  not  even  aee  tbe 
prisoner;  bnt  in  direct  opposition  to  all  lawa,  and  in  violation  of  the  first 
principles  of  justice,  followed  no  rule  but  bis  own  arbitrary  will,  and  went 
out  of  hia  way  to  prosecut«  the  innocent.  If  tbat  be  so,  he  la  responsible 
for  tbe  injury  he  baa  doDC  :  and  bo  was  the  opinion  of  the  court  of  0.  B., 
B8  delivered  by  Lord  Chief  Justice  De  Grey,  on  the  motion  for  a  new  trial. 
If  the  Governor  had  secured  him,  said  bis  Lordabip,  nay,  if  he  had  barely 
committed  him,  that  he  might  have  been  ^amenable  to  juatico  :  and  r»94g-i 
if  be  bad  immediately  ordered  a  prosecution  upon  any  part  of  his  1-  ^ 
conduct,  it  would  bare  been  another  question ;  but  tbe  governor  knew  he 
conld  no  more  imprison  him  for  a  twelvemonth  (and  the  banishment  for  a 
year  is  a  continuation  of  tbe  original  imprisonment),  than  tbat  he  could 
inflict  the  torture.  Lord  Bellamont's  case,  2  Salk.  625,  Paa.  12  W.  3,  isa 
caae  in  point,  to  show  that  a  governor  abroad  is  reaponaible  here  :  and  the 
Stat.  12  W.  3,  paased  the  same  year,  for  making govemora  abroad  amenable 
here,  in  criminal  caaes,  affords  a  atroog  inference  that  they  were  already 
answerable  for  civil  injuries,  or  the  le^alature  would  at  the  same  time  have 
provided  against  tbat  mischief.  But  there  is  a  late  deoiaion,  not  diatin- 
guiahable  from  the  case  in  questjon.  Comyn  v.  Sabine,  Governor  of  Gib- 
raltar, Mich.  II  Geo.  2.  The  declaration  sUted  that  the  plaintiff  was  a 
master  carpenter  of  the  ofGce  of  ordnance  at  Gibraltar;  Tbat  Governor 
Sabine  tried  him  by  a  court  martial,  to  which  he  waa  not  subject;  that  be 
underwent  a  sentence  of  500  laahes,  and  that  he  was  compelled  to  depart 
from  Gibraltar,  whicb  he  laid  to  his  damage  of  10,0001.  The  defendant 
pleaded  not  guilty,  and  justified  under  the  sentence  of  the  court  martial. 
There  waa  a  verdict  for  the  plaintiff,  with  7001.  damages.  A  writ  of  error 
was  brought,  but  tbe  judgment  affirmed. 

With  respect  to  tbe  Arraval  of  St.  Phillip'a  being  a  peculiar  district, 
under  the  immediate  antboHty  of  tbe  governor  alone,  the  opinion  of  Lord 
Chief  Justice  De  Grey,  upon  the  motion  for  a  new  trial,  is  a  complete 
answer :  "  One  of  the  witneaaea  in  the  cauae,"  said  his  Lordship,  "  repre- 
sented to  tbe  jury,  that  in  some  particular  cases,  especially  in  criminal 
matters,  the  governor  resident  upon  the  island  does  exerciso  a  legislative 
power.  It  waa  gross  ignorance  in  that  person  to  imagine  sncb  a  thing ;  I 
may  aay  it  was  impossible,  that  a  man  who  lived  upon  tbe  island  in  tbe 
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station  ha  had  done,  ebonld  not  know  iKtter,  than  to  think  that  tha 
governor  had  a  oiril  and  a  criminal  power  in  him.  The  governor  is  ths 
King's  serrant;  his  commiBaion  is  from  him,  and  he  is  to  ezeonte  tba 
power  he  is  invested  with  under  that  commisBion;  which  is,  to  eseente  tlie 
laws  of  Minorca,  under  inch  regulations  as  the  King  Bfakll  make  in  conn- 
«U.  It  wu  a  vain  imagination  in  the  witnesses  to  say,  that  there  were  fire 
uDEn-i  terminoB  in  the  island  of  Minoroa;  I  ^faave  at  various  times  seen 
'■  -la  multitude  of  authentic  documents  and  papers  relative  to  thkt 
island,  and  I  do  not  believe  that,  in  any  one  of  them,  the  idea  of  the  Ana- 
val  of  St.  Phillip's  being  a  distinct  jurisdiction,  was  ever  started.  Mahon 
is  one  of  the  four  terminos,  and  St.  Phillip's,  and  all  the  district  about  it^ 
is  comprehended  within  that  temuno ;  but  to  snppose  that  there  is  a  dis- 
tinct jurisdiction,  separate  from  the  govemmeul  of  the  island,  is  ridicu- 
lous and  absurd."  Therefore,  as  the  defendant  hj  pleading  in  chief,  and 
submitting  his  cause  to  the  decision  of  an  English  jury,  is  too  late  in  his 
objection  to  the  jnriadictiDn  of  the  court;  as  no  disability  incapacitates 
the  plaintiff  from  seeking  redress  here;  and  as  the  action,  which  is  a 
transitory  one,  is  clearly  maintainable  in  this  country,  though  the  cause  of 
action  arose  abroad,  the  judgment  ought  to  be  affirmed.  Should  it  be  re- 
versed, I  fear  the  public,  with  too  much  truth,  will  apply  the  liuee  of  tiie 
Homan  satirist,  on  the  drunken  Marius,  to  the  present  Qcaaatm ;  and  tbej 
will  say  of  Governor  Mostyn,  as  was  formerly  said  of  him, 

Hie  est  damoatDS  inani  jndicjo ; 
and  to  the  Minorquins,  if  Mr.  Fabrigas  should  be  deprived  of  that  aatle- 
faction  in  damages,  which  the  jury  gave  him, 

At  tu  lialrix  proTinaia  ploras. 
Lord   Afantfield. — Let  it  stand  for  another  argument.      It  has  been 
extremely  well  argued  on  both  sides. 

On  Friday,  27Ui  January,  1776,  it  was  very  ably  argned  by  Mr.  Serjeant 
Glynn  for  the  plaintiff,  and  by  Mr.  Serjeant  Walker  for  the  defendant. 

Xiord  Mantfidd. — This  is  an  action  brought  by  the  plaintiff  against  the 
defendant,  for  an  assault  and  ^se  imprisonment;  and  part  of  the  complaint 
made  being  for  banishing  him  from  the  island  of  Minorca  to  Carthagena  in 
Spain,  it  was  necessary  for  the  plaintiff,  in  his  declaration,  to  take  notice  of 
the  real  place  where  the  cause  of  action  arose  :  therefore,  he  has  stated  U 
to  be  in  Minorea;  with  a  viildieet,  at  London,  in  the  parish  of  St.  Mary- 
le-Bow,  in  the  ward  of  Cheap.  Had  it  not  been  for  that  particular  requisite, 
he  might  have  stated  it  to  have  been  in  the  county  of  Middlesex.  To  this 
dfloUration  the  defendant  put  in  two  pleas.  First,  "not  guilty;"  secondly, 
r*3511  ^^^''^^  VB  Governor  of  Minorca,  by  letters-patent  from  the  crown;* 
'-  -^  that  the  plaintiff  was  raising  a  sedition  and  mutiny  ;  and  that,  in 
consequence  of  such  sedition  and  mntiny,  he  did  imprison  him,  and 
send  him  out  of  the  island;  which,  as  governor,  being  invested  with  all  tbe 
privileges,  rights,  ko.,  of  governor,  he  alleges  he  had  a  right  to  do.  To 
this  plea  the  plaintiff  does  not  demur,  nor  does  he  deny  that  it  would  be  a 
justification  in  case  it  were  true  :  hut  he  denies  the  truth  of  the  fact:  and 
puts  in  issue  whether  the  fact  of  the  plea  is  true.  The  plea  avers  that  the 
assault  for  which  the  action  was  brought  arose  in  the  island  of  Minorca,  oat 
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of  the  realm  of  England,  and  novhere  else.  To  this  the  plaintiff  has 
made  no  new  assignment,  and  therefore  hy  his  replication  he  admits  the 
locality  of  the  cause  of  action. 

Thua  it  stood  on  the  pleadings.  At  the  trial  the  plaintiff  went  into  the 
evidence  of  his  ease,  and  the  defendant  into  evidence  of  his ;  bnt  on  behalf 
of  the  defendant,  eridenoe  different  from  the  facts  alleged  in  his  plea  of 
jnstifioatjon  was  given,  to  show  that  tlie  Arraval  of  St.  Phillip's,  where  the 
injury  complained  of  was  done,  was  not  within  either  of  the  four  precincts, 
but  b  a  district  of  itself,  more  immediately  under  the  power  of  the  gOT> 
ernor;  and  that  no  judge  of  the  island  oan  exercise  jurisdiction  there, 
without  a  special  appointment  from  him.  Upon  the  fsots  of  the  case,  the 
judge  left  it  to  the  jury,  who  found  a  verdict  for  the  plaintiff,  with  3000/. 
damages.  The  defendant  baa  tendered  a  bill  of  exceptions,  upon  which  bill 
of  exceptions  the  oauae  comes  before  ns;  and  the  great  difficulty  I  have 
hid  upon  both  the  arguments,  has  been  to  be  able  clearly  to  comprehend 
what  the  qnesdon  is,  which  is  meant  eerionsly  to  be  brought  before  the 

If  I  understand  the  counsel  for  Governor  Mostyn  right,  what  they  say  is 
diis :  The  plea  of  not  guilty  is  totally  immat«rial ;  and  so  is  the  plea  of 
jastifieatiou  :  becanae  upon  the  plaintiff's  own  showing  it  appears,  Ist,  that 
the  canse  of  action  arose  in  Minorca,  out  of  the  realm ;  2ndly,  that  the 
defendant  was  Governor  of  Minoroa,  and  bj  virtue  of  each  his  authority 
imprisoned  the  plaintiff.  From  thence  it  is  argued,  that  the  judge  who 
tried  the  cause  ought  to  have  refused  any  evidence  whatsoever,  and  have 
directed  the  jury  to  find  for  the  defendant :  and  three  reasons  have  been 
assigned.  One,  insisted  upon  in  the  former  argument,  was,  that  the  plain- 
tiff, being  a  Minorquin,  is  inoapaoitated  from  *brin^ng  an  action  r^aen-i 
in  the  King's  oonrtfi  in  England.  To  dispose  of  that  objection  at  '-  -i 
once,  I  shall  only  say,  it  is  wisely  abandoned  to-day ;  for  it  is  impossible 
there  ever  could  exist  a  doubt,  but  Htxi  a  snhject  bom  in  Minorca  has  as 
good  a  right  to  appeal  to  the  King's  courts  of  justice  as  one  who  is  bom 
within  the  sound  of  Bow  hell :  and  the  objeotion  made  in  this  case,  of  its 
not  being  stated  on  the  record  that  the  plaintiff  was  bom  since  the  treaty 
nf  Utrecht,  makes  no  differenoe.  The  two  other  grounds  are,  1st,  That  the 
defendant  being  Governor  of  Minorca  is  answerable  for  no  injury  whatso- 
ever done  by  him  in  that  capacity  :  2ndly,  That  the  injury  being  done  at 
Minorca,  out  of  the  realm,  is  not  cogniaable  by  the  King's  courts  in  Eng- 
land.— As  to  the  first,  nothing  is  so  clear  as  that  to  an  action  of  this  kind, 
the  defendant,  if  he  has  any  justifioation,  must  plead  it;  and  there  is 
nothing  more  clear,  tjian  that  if  the  conrt  has  not  a  general  jurisdiction  of 
the  subject-matter,  he  must  plead  to  the  jurisdiction,  and  cannot  take 
advantage  of  it  upon  the  general  issue.  Therefore,  by  the  law  of  England, 
if  an  aotjon  be  brought  against  a  judge  of  record  for  an  aet  done  by  him 
in  his  judicial  capacity,  he  may  plead  that  he  did  it  as  judge  of  record, 
and  that  will  he  a  complete  justification.  80  in  this  case,  if  the  injury 
complained  of  had  been  done  by  the  defendant  as  a  judge,  though  it  arose 
in  a  foreign  country,  where  the  technical  distinction  of  a  court  of  record  does 
not  exist,  yet  setting  as  a  judge  in  a  court  of  justice,  subject  to  a  superior 
review,  he  would  be  within  the  reason  of  the  mie  which  the  law  of  England 
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Ba;a  sh&U  be  a  juatification ;  but  tben  it  miut  be  pleaded.-j-  Here  no  aiA 
matter  ia  pleaded,  nor  is  it  even  in  evidence  that  he  sat  aa  judge  of  a  oonrt 
of  justice.  Therefore,  I  lay  out  of  the  case  everything  relative  to  the 
Arraval  of  St.  PbilUp's. 

The  first  point,  then,  npon  this  ground  is,  the  sacredness  of  the  defendant's 
person  as  governor.  If  it  were  true  that  the  law  makes  him  that  sacred 
character,  he  must  plead  it,  and  set  forth  his  commiaaion  as  speci&l  matter 
of  justification ;  because  primd  facie  the  court  has  jurisdiction.  But  I 
will  not  rest  the  answer  npon  that  only.  It  has  been  insieted  by  way  of 
distinction,  that,  supposing  an  action  will  lie  for  an  injury  of  this  kind  com. 
mitted  by  one  individual  against  another,  in  a  country  beyond  the  seas,  bat 
noR^-i  within  *the  dominion  of  the  crown  of  England,  yet  it  shall  Dot 
'-  -I  emphatically  lie  against  the  governor.  In  answer  to  which  I  say, 
that  for  many  reasons,  if  it  did  not  lie  against  any  other  man,  it  shall  moat 
emphatically  lie  againat  the  governor. 

In  every  plea  to  the  jurisdiction,  yon  mnst  state  another  jnriadiction; 
therefore,  if  an  action  is  brought  here  for  a  matter  arising  in  Wales,  to  bar 
the  remedy  sought  in  this  coart,  you  must  show  the  juHsdiction  of  the  court 
of  Wales ;  and  in  every  case  to  repel  the  jurisdiction  of  the  King's  court, 
you  must  show  a  more  proper  and  more  sufficient  jurisdiction ;  for  if  there 
ia  DO  other  mode  of  trial,  that  aloue  will  givo  the  King's  courts  a  jurisdic- 
tion. Now,  in  this  case  no  other  jurisdicdon  ia  shown,  even  ao  much  aa  ia 
argument.  And  if  the  King's  courts  of  jnstice  cannot  bold  pica  in  anch 
case,  no  other  court  can  do  it.  For  it  is  truly  said  that  a  governor  is  in 
the  nature  of  a  viceroy ;  and  therefore  locally,  during  bis  government,  do 
oinl  or  criminal  action  will  lie  against  him ;  the  reason  is,  because  npon 
process  he  would  be  subject  to  imprisonment.  J  Bat  here  the  iDJnryisnid 
to  have  happened  in  the  Arravcl  of  St.  Phillip's,  where,  without  his  leave, 
no  jurisdiction  can  exist.  If  that  be  so,  there  can  be  no  remedy  whatso- 
ever, if  it  is  not  in  the  King's  courts :  because  when  be  ia  out  of  the 
government,  and  is  returned  with  his  property  into  this  country,  there  are 
not  even  his  effects  left  in  the  island  to  he  attached. 

Another  very  strong  reason,  which  was  alluded  to  by  Mr,  Sergeant  Qlynn, 
would  alone  be  decisive ;  and  it  is  this:  that  though  the  charge  brought 
against  him  ia  for  a  civil  injury,  yet  it  is  likewise  of  a  criminal  nature; 
because  it  is  in  abuse  of  the  authority  delegated  to  him  by  the  Kin^i 
letters-patent,  under  the  great  seal.  Now,  if  everything  committed  within 
a  dominion  is  triable  by  the  courts  within  that  dominion,  yet  the  effect  or 
extent  of  the  King's  letters- pa  tent,  which  gave  the  authority,  can  only  be 
tried  in  the  King's  courts ;  for  no  qnestion  concerning  the  seignory  can  be 
tried  within  the  seignory  itself.  Therefore,  where  a  question  respecting  the 
seignory  arises  in  the  proprietary  governments,  or  between  two  provinces  of 
America,  or  in  the  Isle  of  Man,  it  is  cogniiahle  by  the  King's  courts  in 
I   England  only.     In  the  case  of  the  Isle  of  Man,  it  was  bo  ^decided 


[•354] 


in  the  time  of  Queen  Elizabeth,  by  the  chief  justice  and  many  of  the 


judges.    So  that  emphatically  the  governor  must  be  tried  iu  England,  to  see 

t  SeeSslk.  80e;TaDgb.  188;12C.  24;  Lord  EaTin.  4Se ;  6  T.  R.  449 ;  SU.kS. 
411.  See  toolT.R.6ia.  614,  GSG,  650,  493,784.  4  Taunt.  67;  2  C.  &  F.  146.  1 
B.  k  C.  163.    4  B.  ft  C.  292. 

}  [But  see  as  to  this  porition  the  note  868  b.] 
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whether  he  has  cxerciMd  the  authority  delegated  to  him  by  the  letters- 
patent,  legally  and  properly;  or  whether  he  has  abused  it,  in  violation  of 
the  laws  of  England,  and  the  tmgt  so  reposed  in  him. 

It  does  not  follow  from  hence,  that,  let  the  cause  of  action  arise  where  it 
may,  a  man  is  not  entitled  to  make  uie  of  every  justification  his  case  vUl 
admit  of,  which  ought  to  be  a  defence  to  him.  If  he  has  acted  right  accord- 
ing to  the  authority  with  which  he  is  invested,  he  must  lay  it  before  the 
court  by  way  of  plea,  and  the  court  will  exercise  their  judgment  whether  it 
is  a  sufficient  jnstifieatton  or  not.  In  this  case,  if  the  justification  had  been 
proved,  the  conrt  might  have  considered  it  as  a  sufficient  answer:  and,  if 
the  nature  of  the  case  would  have  allowed  of  it,  might  have  adjudged,  that 
the  raising  a  matiny  was  a  good  ground  for  such  a  summary  proceeding.  I 
can  conceive  cases  in  time  of  war  in  which  a  governer  wonld  be  justified, 
though  he  acted  very  arbitrarily,  in  which  be  could  not  be  justified  in  time 
of  peace.  Suppose,  during  a  siege  or  upon  an  invasion  of  Minorca,  the 
governor  should  judge  it  proper  to  send  a  hundred  of  the  inhabitants  out 
of  the  island,  from  motives  of  real  and  general  expediency ;  or  suppose, 
upon  a  general  suspicion,  he  should  take  people  up  as  spies ;  upon  proper 
circumstances  laid  before  the  court,  it  would  he  very  fit  to  see  whether  he 
had  acted  as  the  governor  of  a  garrison  ought,  according  to  the  circnm- 
Btances  of  the  case.  But  it  is  objected,  supposing  the  defendant  to  have 
acted  as  the  Spanish  Governor  was  empowered  to  do  before,  how  is  it  to  be 
known  here  that  by  the  laws  and  constitution  of  Spain  be  was  authorized 
so  to  actf  The  way  of  knowing  foreign  laws  is,  by  admitting  them  to  be 
proved  as  facts,  and  the  court  must  assist  the  jnry  in  ascertaining  what  the 
law  is.  For  instance,  if  there  is  a  French  settlement,  the  oonstmotion  of 
which  depends  upon  the  custom  of  Paris,  witnesses  must  be  received  to 
explain  what  the  custom  is;  as  evidence  is  receired  of  customs  in  respect 
of  trade.  There  is  a  case  of  the  kind  I  have  just  stated.  So  in  the  supreme 
resort  before  the  king  in  council,  tho  privy  couocil  determines  all  cases  that 
arise  in  the  plantations,  in  Gibraltar,  or  Minorca,  in  Jersey  or  Guernsey ; 
and  they  inform  themselves,  *hy  having  the  law  stated  to  them.  r^oEfr-. 
— As  to  suggestions  with  regard  to  the  difficulty  of  bringing  wit-  '■  ^ 
nesses,  the  court  must  take  care  that  tho  defendant  is  not  surprised,  and 
that  he  has  a  fair  opportunity  of  bringing  hia  evidence,  if  it  is  a  case  proper 
in  other  respects  for  the  jurisdiction  of  the  court.  There  may  be  some  cases 
aririDg  abroad,  which  may  not  be  fit  to  be  tried  hare;  but  that  cannot  he 
the  case  of  a  governor,  injuring  a  man  contrary  to  the  duty  of  his  office, 
and  in  violation  of  the  trust  reposed  in  htm  by  the  king's  commission. 

If  he  wants  the  testimony  of  witnessea  whom  he  cannot  compel  to  attend, 
the  court  may  do  wbat  this  conrt  did  in  the  case  of  a  criminal  prosecution 
of  a  woman  who  bad  received  a  pension  as  an  officer's  widow :  and  it  was 
charged  in  the  indictment,  that  she  never  was  married  to  him.  She  alleged 
a  marriage  in  Scotland,  but  that  she  conld  not  compel  her  witnesses  to  come 
up,  to  give  evidence.  The  conrt  obliged  the  prosecutor  to  consent  that  the 
witnesses  might  be  examined  before  any  of  the  judges  of  the  court  of  ses- 
fiion,  or  any  of  the  barons  of  the  court  of  exchequer  in  Scotland,  and  that 
the  depositions  so  taken  should  be  read  at  the  trial.  And  they  declared, 
that  they  wonld  have  put  off  the  trial  of  the  indictment  &om  time  to  time 
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forever,  unless  tbe  prosecutor  had  so  consented.    Hie  i 
ezKmined  before  the  lord  preaident  of  the  ooort  of  eeasion. 

It  is  R  matter  of  oourse  in  aid  of  a  trial  at  law,  to  apply  to  a  ooort  of 
eqoit;  for  a  oommisaion  and  injunction  in  tho  meantime;  and  where  a  real 
ground  is  laid,  the  court  will  take  care  that  jostioe  is  done  to  the  defeDdant 
as  well  as  to  the  plaintiff. -j-  Therefore,  in  everj  light  in  which  I  see  tba 
subjeot,  I  am  of  opinion  that  the  action  holds  emphatieallj  against  the  go- 
vernor, if  it  did  not  hold  in  the  case  of  nay  other  person.  If  so,  he  is 
accouDtable  in  this  court,  or  he  is  aoconntable  nowhere,  for  the  king  id 
council  has  no  jurisdiction.  Complaints  made  to  the  king  in  council  tend 
to  remove  the  governor,  or  to  take  from  him  any  eommiasion  which  he  holds 
daring  the  pleasure  of  the  orown,  they  have  no  jnriadiction  to  make  repara- 
tion bj  giving  damages,  or  to  pnuiah  him  in  any  shape  for  the  injorj  goiD' 
r  HMn  ^^^^-  therefore,  to  lay  down  in  an  English  'court  of  justiae 
'-  -I  such  a  monstrous  proposition,  as  a  governor,  acting  by  virtue  vt 
letters-patent  under  the  great  seal,  is  accountable  only  to  God  and  his  owa 
oonsoience;  that  he  is  absolutely  despotic,  and  can  spoil,  plunder  and  afeot 
his  majesty's  subjeots,  both  in  their  liberty  and  property,  with  impunity,  is 
a  doctrine  that  cannot  be  muntaiuod. 

Id  Lord  Bcllamont's  case,  2  Salk.  625,  cited  by  Mr.  Peckham,  a  moUon 
was  made  for  a  trial  at  bar,  and  granted,  because  the  attorney-general  was  to 
defend  it  on  tbe  part  of  the  king;  which  shows  plainly  that  such  an  aedoo 
existed.  And  in  Way  v.  Yally,  6  Mod.  195,  Justice  Powell  says,  that  an 
action  of  blse  imprisonment  has  been  brought  here  against  a  governor  of 
Jamaica,  for  an  imprisonment  there,  and  the  laws  of  tbe  country  were  given 
in  evidence.  The  Oovemor  of  Jamaica  in  that  oase,  never  thought  that 
he  was  not  amenable.  He  defended  himself,  and  possibly  showed,  by  the 
laws  of  the  coDOtry,  bu  act  of  the  assembly  which  justified  that  imprison- 
ment, and  tbe  court  received  it  as  tbey  ought  to  do.  Por  whatever  is  a 
justification  in  the  plaoe  where  the  thing  was  done,  ought  to  be  a  justifi- 
cation where  tbe  case  is  tried.  I  remember,  early  in  my  time,  being 
couDsel  in  an  action  brought  by  a  carpenter  in  the  train  of  artiiiery, 
agaiuat  Governor  Sabine,  who  was  Governor  of  Gibraltar,  and  who  had 
barely  confirmed  the  sentenoe  of  a  courl-marljal,  by  which  the  pluntiff  had 
been  tried,  and  sentenced  to  be  whipped.  The  governor  was  very  ably  de- 
fended, but  nobody  ever  thought  that  the  action  would  not  lie;  and  it  being 
proved  at  the  trial,  that  the  tradesmen  who  follow  the  train  are  not  liable 
to  martial  law,  tbe  court  were  of  opinion,  and  the  jury  aocordingly  found 
the  defendant  guilty  of  the  trespaas,  as  having  had  a  share  in  the  sentence 
and  gave  5002.  damages. 

The  next  objection  which  has  been  made  is  a  general  objection,  with 
regard  to  the  matter  arising  abroad ;  namely,  that  as  the  cause  of  action 
arose  abroad,  it  cannot  be  tried  here  in  England. 

There  is  a  formal  and  a  substantial  distinction  as  to  the  locality  of  trials. 
I  state  them  as  different  things  :  the  substantial  distinotion  is,  where  tiie 

f  And  BOW,  by  M.  1  W.  4,  a.  23,  cenrts  of  oomnion  law  ou  ordar  tbe  examination 
af  wituMsee  to  be  lakes  In  writing,  wbetberthsj  re^de  In  a  foreta  coddItj,  a  eolociy, 
or  in  En^and,  bat  under  cironmitanoeB  which  disable  tham  from  attanAng  la  give 
•ridence.  See  Doe  t.  FatliaoQ,  3  Dowl.  So ;  Bain  t.  De  Vetrie,  8  DowL  617 ;  Bridges 
T.  Fieher,  1  Blng.  N.  C.  512;  Prince  t.  Samo,  4  Dowl.  G;  Bordeaux  t.  Bova,  1  ffiu. 
N.  C.  721 ;  Dogkett  v.  WiUlans,  1  Tyrwh.  Ul2 ;  Wunrlght  t.  Bland,  S  DowL  6&3. 
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proceeding  is  in  rem,  and  where  the  effect  of  the  jadgment  cannot  tie  bad,  if 
it  is  laid  in  a  irrong  place.  That  is  the  case  of  all  ejeotmenta  nncy-] 
*irhere  possesion  ie  to  be  delivered  by  the  sheriff  of  the  county ;  '■  -I 
and  ait  trials  in  England  are  in  particular  oonuties,  the  officers  are  conn^ 
officers ;  therefore  the  judgment  could  not  have  effect,  if  the  action  vas  not 
Itud  in  the  proper  oonaty. 

With  regard  to  matters  that  arise  out  of  the  realm,  there  is  a  snbstantial  ^ 
distioetion  of  locality  too;  for  there  are  some  oases  that  arise  out  of  the 
realm  which  ought  not  to  be  tried  snywbere  bnt  in  (be  conDty  where  they 
arise  ;  as  in  the  case  alluded  to  by  Serjeant  Walker ;  if  two  persons  fight 
in  France,  and  both  happening  casually  to  be  here,  one  should  bring  an 
action  of  assault  against  the  other,  it  might  be  a  doubt  whether  auoh  an 
action  could  be  maintained  here;  because,  though  it  is  not  a  criminal 
jmisecation,  it  most  be  laid  to  be  against  the  peace  of  the  king;-}-  but  the 
breach  of  the  peace  is  merely  local,  though  the  trespass  against  the  person 
is  transitory.  Therefore  without  giving  any  opinion,  it  might  perhaps  be 
triable  only  where  both  parties  at  the  time  were  subjects.  So  if  an  action 
were  brought  relative  to  an  estate  in  a  foreign  country,  where  the  question 
was  a  matter  of  title  only,  and  not  of  damages,  there  might  be  a  solid  dis- 
tinotion  of  locality. 

But  there  is  likewise  a  formal  distinction,  which  arises  from  the  mode  of 
trial :  for  trials  in  England  being  by  jury,  and  the  kingdom  being  divided 
into  counties,  and  each  county  considered  as  a  separate  district  or  princi* 
pality,  it  is  absolutely  necessary  that  there  should  be  some  county  where  the 
action  is  brought  in  particular,  that  there  may  be  a  process  to  the  sheriff  of 
that  county,  to  bring  a  jury  from  thence  to  trj  it.  This  matter  of  form 
goes  to  all  oases  that  arise  abroad ;  bnt  the  law  makes  a  difference  between 
transitory  actions  and  local  actions.  If  the  matter  which  is  the  canse  of  a 
transitory  action,  arises  within  the  realm,  it  may  be  laid  in  any  county,  the 
place  is  not  material;  and  if  an  imprisonment  in  Sfiddlesex,  it  may  be  ttud 
in  Snrrej,  and  though  proved  to  be  done  in  Middlesex,  the  place  not  being 
material,  it  does  not  at  all  prevent  the  plaintiff  recovering  damages,  the 
place  of  transitory  action  is  never  material,  except  where  by  particular  ads 
of  parliament  it  is  made  so;  as  in  the  case  of  chnrchwardens  and  consta- 
bles, and  other  cases,  which  require  the  action  to  be  brought  in  the  county. 
The  parties,  upon  sufficient  ground,  have  an  opportunity  of  applying  to  the 
oonrt  in  time  to  change  the  venue;  batif  *tbey  go  to  trial  without  MDeo-i 
it,  that  is  no  objection.  So  dl  actiona  of  a  transitory  nature  that  ^  J 
arise  abroad,  may  be  laid  as  happening  in  an  English  county.  But  there  are 
occasions  which  make  it  absolutely  necessary  to  state  in  the  declaration,  that 
the  canse  of  action  really  happened  abroad  ;  as  in  the  case  of  specialtiea, 
where  the  date  must  be  set  forth.  If  the  declaration  states  a  spedalty  to 
liaTe  been  made  at  Westminster  in  Middlesex,  and  upon  producing  the 

t  Bat  it  seems  qautionable  whether  tlia  words  tentra  patem  be  bow  aeaewarf  ia 
a  deoliration  of  tretpau,  for  Uie  fine  to  the  king  is  Kboliahed,  sod  though  in  Da;  t. 
HuBkit,  Ld.  Rajm.  985,  Lord  Holt  said  that  it  vna  not  the  amlra  paeem,  but  the 
vi  tt  armU,  that  aty  now  b*  omitted,  ;et  gnare,  whether  the;  Ban  be  held  to  aland 
on  a  different  fooling,  eapeciall;  linoe  rcg.  Hil.,  1S82,  has  sabBtitnted  the  lingla 
wont  "tTrtpa4i"  for  the  recital  of  the  writ,  which  formerly  rendered  the  ODtisslon 
of  eonira  paetm  at  the  end  of  the  deelaiatioa  immateriaL  See  Com.  Di.  Pleader, 
8U.  B. 
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deed,  it  bears  date  at  Bengal,  the  action  ia  gooe  ;  because  it  is  such  a  rari- 
anoe  between  the  deed  and  the  declaration,  aa  makes  it  appear  to  be  a  dif- 
ferent instnimeut.  There  ia  some  confaaion  in  the  hooka  npon  the  atat.  6 
Rich.  2.  Bat  I  do  not  pat  the  objection  upon  that  atatnte.  I  rest  it  singly 
upon  this  gronnd.  If  the  trae  date  or  descriptioa  of  the  bond  u  not  stated, 
it  is  at  varianoe.  But  the  law  has  in  that  cage  invented  a  fiction ;  and  baa 
said,  the  party  shall  first  set  out  the  deacription  tmlj,  and  then  give  a 
venue  only  for  form,  and  for  the  aake  of  trial  by  a  videticot,  in  the  county 
of  Middlesex  or  any  other  county.  Bnt  no  judge  ever  thought  that  when 
tiie  declaration  said  in  Port  St.  George,  viz.,  in  Gbeapside,  that  the  plaintiff 
meant  it  was  in  Cheapside.  It  is  a  fiction  of  form  ;  every  country  baa  its 
forms,  which  are  invented  for  the  furtherance  of  jnatiee;  and  it  ia  a  certain 
rule,  that  a  fiction  of  law  shall  never  be  contradicted  so  as  to  defeat  the  end 
for  which  it  was  invented,  but  for  every  other  purpose  it  may  be  conlrft- 
dioted.  Now  the  Sotion  invented  in  these  cases  is  barely  for  the  mode  of 
trial;  to  every  other  purpose,  therefore,  it  ahall  be  contradicted,  bnt  not  for 
the  purpose  of  saying  the  cause  ahall  not  be  tned.  So  in  the  case  that  was 
long  agitated  and  finally  determined  some  years  ago,  npon  a  fiction  of  the 
teste  of  wnts  taken  out  in  the  vacation,  which  beu*  date  as  of  the  last  day 
of  the  term,  it  was  held,  that  the  fiction  shall  not  be  contradicted  so  as  to 
invalidate  the  writ,  by  averring  that  it  issued  on  a  day  in  the  vacation  : 
because  the  fiction  was  invented  for  the  furtherance  of  justice,  and  to  make 
the  writ  appear  right  id  form.  But  where  the  true  time  of  suing  out  a  lat- 
itat is  material,  as  on  a  plea  of  non  assumpsit  infra  tex  atinos,  there  it  may 
be  ebown  that  the  latitat  was  saed  out  after  the  six  years,  notwithstanding 
the  teate.  I  am  sorry  to  observe  that  some  sayings  have  been  alladed  to, 
inaocurately  taken  down,  and  improperly  printed,  where  the  court  baa  been 
—jQt-g.,  made  to  say,  that  as  men  they  have  one  *way  of  thinking,  and  as 
'■  ^  judges  they  bave  another,  wideh  ia  an  absurdity;  whereas  in  fact, 
they  only  meant  to  support  the  fiction.  I  will  mention  a  case  or  two  to 
show  that  that  is  the  meaning  of  it. 

In  6  Mod.  228,  the  case  of  Roberta  v.  Hamage  is  thus  sUted  :— The 
plaintiff  declared  that  the  defendant  became  bound  to  him  at  Fort  St- 
David'a  in  the  East  Indies,  at  London,  in  auch  a  bond ;  upon  demurrer  the 
objection  was,  that  the  bond  appeared  to  have  been  sealed  and  delivered  at 
Fort  St.  David's,  in  the  East  Indies,  and  therefore  the  date  made  it  local, 
and,  by  conseqnence,  the  declaration  ought  to  have  been  of  a  bond  made  at 
Fort  St.  David's,  in  the  Bast  Indies,  viz.,  at  lalington,  in  the  oonnty  of 
Middlesex ;  or  in  such  a  ward  or  parish  in  London ;  and  of  that  opinion 
waa  the  whole  court.  This  is  an  inaocurate  state  of  the  case.  Bnt  in  2 
Lord  Raym.  1042,  it  is  more  truly  reported,  and  stated  as  follows : — it  a^ 
poared  by  the  declaration,  that  the  bond  was  made  at  London  in  the  ward 
of  Cheap ;  npon  oyer,  the  bond  was  set  ont,  and  it  appeared  npon  the  &ce 
of  it,  to  be  dated  at  Fort  St.  George  in  the  East  Indies,  the  defendant 
pleaded  the  variance  in  abatement,  and  the  plaintiff  demurred,  and  it  wan 
held  bad :  but  the  court  said  that  it  would  not  have  been  good,  if  laid  at 
Fort  St.  George,  in  the  East  Indies,  to  wit,  at  London,  in  the  ward  of 
Cheap.  The  objection  there  was,  that  they  had  laid  it  falsely ;  for  they 
bad  laid  tbe  bond  aa  made  at  London ;  whereas,  when  the  bond  waa  pro- 
duced, it  appeared  to  be  made  at  another  place,  which  was  a 
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osse  was  quoted  from  Latco,  and  a  ease  from  Lutwyclia,  on  the  former  ar- 
gument, but  I  will  meation  a  case  poaterior  in  point  of  time,  where  both 
these  cases  were  cited,  and  uo  regard  at  all  paid  to  them;  and  that  iB  the 
caao  of  Parker  t.  Crook,  10  Mod.  256.  It  was  aa  aotiou  of  covenaut  upon 
a  deed  indeDted;  it  was  objected  to  the  declaration,  that  the  defendant  is 
said  in  the  declaration  to  continue  at  Fort  St.  George,  in  the  East  ludies: 
and  upon  the  oyer  of  the  deed  it  bore  date  at  Fort  St.  George,  and  therefore 
the  court,  as  was  pretended,  had  uo  jurisdiction;  Lateh,  fol  4,  Lntwyche, 
860.  Lord  Chief  Justice  Parker  said,  that  an  action  will  lie  in  England 
npon  a  deed  dated  in  foreign  parts ;  or  else  the  party  can  have  no  remedy  ; 
bat  then  in  the  declaration,  a  place  in  England  must  be  alleged  pro 
forma.  Generally  speaking,  the  deed,  *upon  the  oyer  of  it,  muBt  rwgo^ 
be  consistent  with  the  declaration;  but  in  these  eaaea, propter  ne-  ^  -1 
cestitatem,  if  the  inconsistency  be  aa  little  as  possible,  it  is  not  to  be  re- 
garded ;  and  here  the  contract  being  of  a  voyage  which  was  to  be  performed 
from  Fort  St.  George  to  Great  Sritain,  does  import  that  Fort  St.  George  is 
different  from  Great  Britain ;  and  after  taking  time  to  coaeider  of  it  in 
Hilary  term,  the  plaintiff  had  his  judgment,  notwithstanding  the  objection. 
Thereforo,  the  whole  amonnts  to  this ;  that  where  the  action  is  aubelanf iilly 
such  a  one  as  the  court  can  hold  plea  of,  as  the  mode  of  trial  ia  by  jury, 
and  as  the  jury  must  be  called  together  by  process,  directed  to  the  sheriff 
of  the  county,  matter  of  form  is  added  to  the  fiction,  to  say  it  is  in  that 
county,  and  then  the  whole  of  the  inquiry  is,  whether  it  is  an  action  that 
ought  to  be  maintained.  But  can  it  be  doubted,  that  actions  may  be  main- 
tained hero,  not  only  upon  contracts,  which  follow  the  persons,  but  for 
Injuries  done  by  subject  to  subject ;  especially  for  injuries  where  the  whole 
that  is  prayed  is  a  reparation  in  damages,  or  satisfaction  to  be  made  by  pro- 
cess against  the  person  or  his  effects,  within  the  jurisdiction  of  the  court? 
We  know  it  is  within  every  day's  experience'  I  was  embarrassed  a  great 
while  to  find  out  whether  Uie  counsel  for  the  plaintiff  really  meant  to  make 
a  question  of  it.  In  sea  batteries  the  plaintiff  often  lays  the  injury  to  have 
been  done  in  Middlesex,  and  thou  proves  it  to  be  done  a  tbousand  leagues 
distant,  on  the  other  side  of  the  Atlantic.  There  are  cases  of  offences  on 
the  high  seas,  where  it  is  of  necessity  to  lay  in  the  declaration  that  it  was 
done  upon  the  high  seas;  as  the  taking  a  ship.  There  is  a  case  of  that 
sort  occurs  to  my  memory ;  the  reason  I  remember  it  is,  because  there  was 
a  question  about  the  jurisdiction.  There  likewise  was  an  action  of  that 
kind  before  Lord  Chief  Justice  Lee,  and  another  before  me,  in  which  I 
quoted  that  determination,  to  show  that  when  the  lords  commissionera  of 
prizes  have  g^ven  judgment,  that  ia  conclusive  in  the  action ;  and  likewise 
when  they  have  given  judgment,  it  is  conclusive  as  to  the  costs,  whether 
they  have  given  costs  or  not.  It  is  necessary  in  such  actions  to  state  in  the 
declaration  that  the  ship  was  taken,  or  seized  on  the  high  seas,  videlicet,  in 
Gheapside.  But  it  cannot  be  seriously  contended,  that  the  judge  and  jury 
who  try  the  cause,  fancy  the  ship  is  sailing  in  Cheapside : 


plain  sense  of  it  ia  that,  as  an  action  lies  in  England  for  the  ship 
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whioh  was  taken  on  the  high  seas,  Cheapside  is  named  as  a  venue;  which 
is  saying  no  more,  than  that  the  party  prays  the  action  may  be  tried  in 
London.  But  if  a  party  were  at  liberty  to  offer  reasons  of  fact  contrary  to 
the  truth  of  the  case,  there  would  be  no  end  of  the  embarrassments.    At 
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tbe  Isst  aittiagB  there  were  tvro  actions  bronglit  \)j  Armcniiin  mercliaiit^ 
fbr  Bsaaultg  and  treepaases  in  the  East  Indies,  and  they  sre  very  strong 
authorities.  Serjeant  OlyDn  Baid,  that  the  defendant,  Mr.  YereUt,  was 
very  ably  assisted  :  so  he  was,  and  by  men  who  would  have  taken  the  ob- 
jection, if  they  had  thought  it  maintainable,  and  the  action  came  on  to  be 
tried  after  this  case  had  been  argned  once;  yet  the  counsel  did  not  tbink  it 
could  be  Bapport«d.  Mr.  Verelst  would  havo  been  glad  to  make  the  objec- 
tion ;  he  would  not  have  left  it  to  a  jury,  if  he  conld  have  stopped  thera 
sbort  and  said,  Tou  shall  not  try  the  action  at  all.  I  have  bad  some  actions 
before  me,  rather  going  firther  than  these  traneitory  actions ;  that  is,  going 
to  cases  which  in  England  wonld  be  local  actions.  I  remember  one,  1 
think  it  was  an  action  brought  agmnst  Captun  Oambier,  who  by  order  of 
Admiral  Bosoawen,  had  pulled  down  the  houses  of  some  sutlers  who  sup- 
plied the  navy  and  sailors  with  spirituous  liqnors ;  and  whether  the  act  was 
right  or  wrong,  it  was  certainly  done  with  a  good  intention  on  the  part  of 
the  admiral,  for  the  health  of  Hie  sailors  was  affected  by  frequenting  them. 
They  were  pulled  down :  the  captain  was  inattentive  enough  to  bring  the 
sutler  over  in  his  own  ship,  who  would  never  have  got  to  England  other- 
wise ;  and  as  soon  as  he  came  here  he  was  advised  that  be  should  bring  an 
action  against  the  captain.  He  brought  his  action,  and  one  of  the  counts 
in  the  declaration  was  for  pulling  down  the  houses.  The  objection  was 
taken  to  the  count  for  pulling  down  the  houses ;  and  the  cases  of  Skinner 
and  the  East  India  Company  was  cited  in  support  of  the  objection.  On 
the  other  side,  they  prodaoed  from  a  manuscript  note,  a  case  before  Lord 
Chief  Justice  Eyre,  where  he  overruled  the  objection ;  and  I  overruled  the 
objection  upon  this  principle,  namely,  that  the  reparation  here  was  per- 
sonal, and  for  damages,  and  that  otherwise  there  would  be  a  failure  o( 
justice;  for  it  was  upon  the  mast  of  Nova  Scotia  where  there  were  no  rega- 
r*8621  ^  fiO^^tB  of  *judioaHire;  but  if  there  had  been.  Captain  Gambier 
'-  -I  might  never  go  there  again ;  and  therefore  the  reason  of  locality  io 
Bucb  an  action  in  England  did  not  hold.  I  quoted  a  case  of  an  injury  of 
that  Sort  in  the  East  Indies,  where  even  in  a  court  of  equity,  Lord  Hard- 
wioke  had  directed  aatisfactioti  to  be  made  in  damages  j  that  case  before 
Iiord  Hardwioke  was  not  much  contested,  but  this  case  before  me  was  fully 
and  seriously  srgaed,  and  a  thousand  pounds  damages  given  against  Gap- 
bun  Gambler.  I  do  not  quote  this  for  the  authority  of  my  opinion, 
because  that  opinion  is  very  likely  to  be  erroneous,  bat  I  quot«  it  for 
this  reason — A  thousand  pounds  damages  and  the  costs,  were  a  consi- 
derable sum.  As  the  captain  had  acted  by  the  orders  of  Admiral  Bos- 
cawen,  the  representatives  of  the  admiral  defended  the  cause,  and  paid 
the  damages  and  costs  recovered.  The  case  was  favorable;  for  what  the 
admiral  did  was  certainly  well  intended ;  and  yet  there  was  no  ntotioD  for 
a  new  trial. 

I  recollect  another  cause  that  came  on  before  me ;  which  was  the  case  of 
Admiral  Palliser.  There  the  very  gist  of  the  action  was  local :  it  was  for 
destroying  fishing  huts  upon  the  Labrador  coast.  After  the  treaty  of  Paris, 
the  Canadians  early  in  the  season,  erected  huts  for  fishing;  and  by  that 
means,  got  an  advantage,  hy  beginning  earlier,  of  the  fishermen  who  came 
from  England.  It  was  a  nice  question  upon  the  right  of  the  Canadians. 
However,  the  admiral,  from  general  principles  of  policy,  ordered  diese  hnta 
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to  be  destroyed.  The  cause  vent  on  a  great  wa;.  Tbe  defendant  would 
have  stopped  it  abott  at  once,  if  be  could  have  made  such  an  objection,  but 
it  was  not  made.  There  are  no  local  courts  among  tbe  Esquimaux  Indians 
apon  that  part  of  the  lAbrador  coast ;  and  therefore  whatever  injur;  had 
been  done  there  by  any  of  the  king's  officers,  would  have  been  altogether 
without  redress,  if  the  objection  of  locality  would  have  held.  The  conse- 
quence of  that  circumstance  shows,  that  where  the  reason  &ils,  even  in 
actions  which  in  England  would  be  local  aotions,  yet  it  does  not  hold  to 
places  beyond  the  seas  within  the  king's  dominions.  Admiral  FalliseHB 
case  went  off  npon  a  proposal  of  a  reference,  and  ended  by  an  award.  But 
as  to  transitory  actions,  there  is  not  a  color  of  doubt  that  every  action  that 
is  transitory  may  be  laid  in  any  county  in  England,  thoagh  the  matter 
arises  beyond  the  seas;  and  when  it  is  absolutely  'necessary  to  lay  rtoojn 
the  truth  of  the  case  in  the  declaration,  there  is  a  £ctiou  of  law  to  '-  ^ 
assist  you,  and  yon  shall  not  make  use  of  the  truth  of  the  case  against 
that  fiction,  but  you  may  make  use  of  it  to  every  other  purpose.  I  am 
clearly  of  opinion  not  only  against  tbe  objections  made,  but  that  there  does 
not  appear  a  question  upon  which  the  objections  eoold  arise. 
The  three  other  judges  concurred. 

Per  Cur.    Judgment  affirmed. 


It  is  very  curious  and  inHtmctive  to  trace  the  progress  of  tbe  English  law, 
respecting  the  locality  of  actions.  During  tbe  earliest  ages  of  onr  judicial  his- 
tory, juries  were  selected  for  the  very  reasons  which  would  now  argue  their  nn- 
fitness,  videlicef,  their  personal  acquaiutance  with  the  parties  and  the  merits 
of  the  cause ;  and  few  rales  of  Ian  were  enforced  with  greater  strictneae  than 
those  which  required  that  tbe  vtmiit,  tit/ie,  or  vicinetum,  in  other  words  the 
neighbourhood  whence  the  juries  were  to  be  summoned,  should  be  also  that  in 
which  the  cause  of  action  had  arisen ;  in  order  that  the  jaty  who  were  to  deter- 
mine it  principally  from  their  own  private  knowledge,  and  who  were  liable  to 
be  atlainUd  if  the;  delivered  a  wrong  verdict,  might  be  persons  likely  to  be 
acquainted  with  the  nature  of  the  transaction  which  they  were  c^led  npon  to 
try.  Pertgrina  jitdieia,  says  a  law  of  Henry  the  First,  modu  omnHnu  nibmoee- 
mus.  In  order  to  effect  this  end,  the  parties  Utigaot  were  reqnired  to  state  In 
their  pleadings  with  the  utmost  certainty,  not  meiel;  the  county,  but  the  very 
venue,  1. 1.,  the  very  district,  kundred,  or  oiil,  within  that  county,  where  the  facta 
that  they  alleged  had  taken  place,  in  order  that  the  sheriff  might  be  directed 
to  summon  the  jniy  from  the  proper  neighbourhood,  in  esse  issue  should  be 
taken  on  any  of  such  allegations.  It  followed,  of  course,  that  a  new  venue  was 
designated  as  often  as  the  allegations  of  the  parties  litigant  shifted  tbe  scene 
of  the  transaction  from  one  part  of  the  country  to  another.  This  was,  however, 
soon  found  to  produce  great  inconveniences;  for  in  mixed  tran sac tiona,  which 
may  happen  partly  in  one  place,  and  partly  in  another,  it  was  extremely  difficnlt 
to  ascertain  the  right  venue;  and  as  the  number  of  these  transactions  increased 
with  increasing  civilization,  these  difficulties  abont  determining  the  place  of 
trial  became  of  constant  occurrence,  and  soon  indnced  the  courts,  in  order  to 
relieve  themselves,  to  take  a  distinction  between  trantitory  matters,  such  as  a 
contract,  which  might  happen  any  where,  and  local  ones,  such  as  a  trespass  to 
the  realty,  which  contd  only  happen  in  one  particniar  place ;  and  they  estab- 
lished as  a  rule,  that  in  frantuory  matters  the  plaintiff  should  have  a  right  to 
lay  the  centM  where  he  pleased,  and  the  defendant  should  be  bound  to  follow  it, 
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trnlera  indeed  his  defence  consisted  of  some  matter  in  its  n&tnre  local,  uAiAaA 
mnat  therefore,  ex  neoumiaie  rei,  be  alleged  to  heiTe  taken  place  where  it  re*Oj 
happened.  However,  this  distinction  viaa  soon  abased  by  litigions  pWnlifi, 
who,  bf  lafing  the  veaut  in  a  conntj  distant  from  the  defendant's  resideiice, 
obliged  him  to  come  thither  with  his  witnesses  ;  Gilb.  C.  P.  89 ;  and  this  oc- 
casioned a  retnm  to  the  socient  atrictness  with  regard  to  venuet  expressed  in 
the  above  l&w  of  Henry  the  Pirel  According-ly  by  St.  G  Richard  2,  cap.  2,  il 
wu  enacted  that,  "  to  the  intent  that  writs  of  debt,  and  account,  and  all  other 
such  actions  be  from  henceforth  taken  in  their  coontiea,  and  directed  to  the 
sherifls  of  the  coanties  where  the  contracts  of  the  same  actions  did  arise,  that 
if,  from  henceforth,  in  pleas  npon  the  same  writs  it  shall  be  declared  that  tha 
contract  thereof  wae  in  another  coantj  than  is  contained  in  the  on^iDsl 
rt^ci-t  *writ,  that  then  the  saiA  writ  shall  be  ntterly  abated:"  and,  as  thewordi 
^  of  this  statate  were  fonnd  not  qaite  safficient  to  effect  the  object,  FtatnU 

4  Henry  the  Foarth,  c.  18,  directed  that  fittomeys  sboald  be  sworn  "  that  tbey 
woold  make  no  suit  in  a  foreign  connty." 

After  these  statotes  the  Jndgea  adopted  varions  means  of  enforcing  their  pro- 
visiooa.  At  first  they  examined  the  plaintiff  on  oath,  as  to  the  tmth  of  bk 
DflitM;  afterwards  they  allowed  the  defendant  to  traverse  it  and  try  it  in  sa 
issue,  BaeteU,  DM,  184,  b.  Fitz.  Abr.,  Brief  6,  and  still  laUr  they  made  a  nle 
of  conrt,  rendering  it  highly  penal  on  attorneys  to  transgress  the  act  of  Hes. 
4;  R.  H.  1654,  pi.  5,  K.  B. ;  U.  1654,  pi.  8,  C.  P. ;  bat  finding  that  the  mode 
of  traversing  the  vewit  produced  great  delay,  they  at  least  adopted  the  mod* 
now  in  use  of  changing  it  on  motion,  which  will  presently  be  described  more  st 
length. 

Bnt  all  these  alterations  in  the  law  applied,  it  most  be  borne  in  miDd,  oolf  to 
tramiiory  laatten,  for  where  a  matter  alleged  in  pleading  was  of  a  local  descrip- 
tion, whether  the  allegation  happened  in  a  declaration  or  in  any  sobsequest 
pleading,  the  emue  for  the  trial  of  such  matter  could  be  nowhere  bnt  at  the  Terj 
place  where  it  was  alleged  in  pleading  to  have  happened,  and  therefore,  u  is 
observed  in  the  text,  "  even  in  cases  the  most  transitory,  if  the  cause  of  sctioa 
was  laid  in  London,  and  there  was  a  local  jnstiScation  as  at  Oxford,  the  cause 
most  have  been  tried  in  Oxford,  not  in  London."  Ace.  Ford  v.  Brooke,  Cro. 
Eliz.  261 :  Sawyer's  case,  Moor,  41D.  And  it  was  probably  this  strictness  o( 
t^e  law  with  regard  to  venue  which  rendered  it  necessary  to  confine  the  de- 
fendant so  long  to  a  single  plea,  since  he  bad  pleaded  several  pleas  on  which 
issnes  had  been  taken  triable  by  different  venua,  there  could  have  been  no 
single  trial  of  the  action ;  and  accordingly  we  find  that  it  was  not  till  after  the 
effect  of  the  statute  of  Charles  the  Second,  on  venue*,  had  become  well  settled 
that  the  very  same  year  which  put  an  end  to  the  last  remnant  of  the  old  severitj, 
by  abolishing  the  necessity  of  snmmoning  hundreders,  also  endowed  tba  de- 
fendant with  aright  which  he  onght  in  justice  always  to  have  possessed,  of  stat- 
ing every  thing  in  his  defence  which  can  bylaw  be  made  available  to  eionenie 
him ;  the  right  corresponding  to  which,  that,  namely,  of  replying  to  the  defence 
every  thing  which  has  a  direct  tendency  to  rebnt  it,  is,  even  in  onr  more  ad- 
vanced times,  denied  the  plaintiff. 

It  may  not  be  inapposite  here  to  observe  that  the  stat.  34  Hen.  8.  c.  34,  bad 
in  comparatively  early  tunes  created  a  remarkable  anomaly  in  the  then  Uw  of 
rame,  by  rendering  certain  actions  transitory  which  are  unquestionably  in  tbcir 
nature  local.  That  act,  the  words  of  which  are  set  ont,  ante,  p.  28,  gave  as- 
signees of  the  reversion  "  He  like  advantages"  against  the  lessee,  and  the  lessee 
the  "  like  action  and  remedy"  against  the  assignee  of  the  reversion,  as  the  leesot 
and  lessee  had  before  that  act  respectively  possessed  against  each  other.  Ko« 
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the  remedy  of  these  latter  personogea  against  each  other  was  by  an  action 
fonncled  upon  the  contract  into  which  they  had  reciprocally  entered :  it  waa 
therefore  transitory  according  to  the  maxim  debilum  et  conlraetiu  turU  tudliut 
hci,  and  existed  independent  of  the  relation  in  which  they  stood  to  each  other 
in  respect  of  their  aereral  interests  in  the  same  land :  whereas  the  rights  of  the 
assignee  of  the  reversion  against  the  lessee,  and  of  the  lessee  agaioat  the  sft- 
aignee  of  the  reveinon,  issne  entirely  ont  of  that  relation,  and  depend  on  no 
mntual  contract,  so  that  their  actions  against  each  other  wnald  have  been  local, 
as  those  of  the  assignee  of  the  term  against  the  lessor  and  hia  assigns,  and  of 
the  lessor  and  his  asaigos  ogoioBt  the  assignee  of  the  term  still  are,  had  not  the 
statute  intervened,  and  by  the  use  of  the  word  like  rendered  those  actions  transi- 
tory, which  otherwise  wonld  have  been  local.  The  result  therefore  of  the  eta~ 
tnte  of  Hen.  8,  coapled  with  the  common  law,  is,  that  the  following  actions,  vis, 
lessor  against  lessee,  lessee  against  lessor,  assignee  of  reversion  a^inst  lessee, 
lessee  against  assignee  of  reversion,  are  transitory ;  while  the  following,  viz, 
Jessor  against  assignee  of  lessee,  assignee  of  lessee  against  lessor,  assignee  of 
lessee  against  assignee  of  lessor,  and  assignee  of  lessor  against  assignee  of 


lessee,  *are. local.    See  Thnrsby  v.  Plent,  1  Sannd.  237  ;  Stevenson  v 
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Lambard,  2Kast,S7iiiBarkerT.  Damer,  CartL182,  Salk.60;  [Orogan  ^ 
V.  Magan,  1  Ale.  k  N.  366.] 

But  to  retnrn  to  the  progress  of  the  law  of  c«nue,  stat.  16  &  17  Car.  2,  c.  8, 
(one  of  the  statates  of  Jeofails)  enacted,  "  that  after  judgment  no  verdict  shall 
be  arrested  or  reversed,  for  that  there  is  no  right  vtnue,  so  as  the  cause  of  action 
were  tried  by  a  jary  of  the  proper  county  or  place  mkere  the  action  xeas  laid." 

Considerable  difficulty  arose  on  the  construction  of  this  statute,  many  lawyers 
contending  that  the  worda  "the  proper  county  or  place  where  the  action  is 
laid,"  must  be  nnderstood  to  mean  the  proper  county  or  place  where  the  issue 
arises,  so  that  if  the  issue  arose  at  Dale  in  Oxfordshire,  and  the  venue  was  iS^ 
in  the  same  county,  here  they  said  was  a  case  within  the  statute,  there  being  a 
right  coantj  but  a  wrong  venue.  However  it  was  at  length  decided  in  Craft  v. 
Boite,  1  Sannd.  246,  b,  contrary  to  the  opinion  of  Twysden,  J.,  and  waa  settled 
by  many  subsequent  cases,  that  the  words  "where  the  action  vnu  laid,"  mean, 
where  it  was  laid  in  the  declaration,  not  in  any  subsequent  pleading.  And  ac- 
cordingly it  has  ever  aince  been  held  that  it  is  sufficient  if  the  jury  be  summoDed 
from  the  venae  laid  in  the  declaration.  This  venue  indeed  waa  at  that  time  the 
vili  or  huadred  where  the  canse  of  action  was  stated  in  the  declaration  to  have 
arisen:  and  anciently  the  jnry,  in  order  that  they  might  be  persona  well  ac- 
quainted with  the  controversy,  were  summoned  ont  of  the  very  hundred  de- 
signated for  the  venue.  Afterwards  the  rule  was  relaxed,  and  in  the  reign  o 
Edward  the  Third  it  was  sufficient  if  the  jury  contained  «w  hondreders.  Gilb. 
0.  P.,  c.  8.  This  number  was  in  Henry  the  Sixth's  reign  reduced  to /our,  For- 
tescne  de  Laud.  c.  25 ;  it  was  afterwards,  by  stat.  35  Hen.  8,  c.  6,  restored  to 
nix;  stat.  27  TSiiz.  a.  6,  reduced  it  to  t«>o;  and  so  the  law  remained  till  long 
after  the  stat.  IG  k  17  Car.  2,  c.  6,  after  which  act  it  was  atill  necessary  that 
tvo  at  least  of  the  jurora  ahould  be  summoned  from  the  htaidrol  laid  in  the  de- 
claration ;  and  if  there  were  not  so  many,  it  was  cause  of  challenge.  But  this 
last  remnant  of  the  ancient  strictness  was  abolished  by  4  Jt  5  ^.nne,  c.  6,  except 
so  far  as  concerned  actions  founded  upon  peiial  atatntes,  to  which  the  abolition 
was  extended  by  24  O.  2,  c.  18.  So  that  now  it  is  in  all  caaes  sufficient  if  the 
'Ury  be  enrnmoned  de  eorpore  comilatut,  i.  e.  from  the  body  of  the  coanly  in 
which  the  venue  ia  laid  by  the  declaration. 

It  will,  however,  be  remembered  that  the  atatute  of  Charlea  the  Second  did 
not  enact  positively  that  the  venae  in  the  declaration  ahould  be  adopted,  bnt 
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odI;  preTented  tbe  jadgnteot  front  being  ftireBted  df  revoTBed  in  conseqaence  of 
its  adoption.  So  that,  eren  now,  if  a  local  justificatioa  were  to  be  stated  in  the 
plea,  there  aeems  do  reaaoD  wb;  the  pluntiff  sboold  not,  if  be  pleased,  sne  ovt 
the  jnrj  process,  and  can;  the  caose  dotm  to  trial  to  the  connty  meotioDed  in 
the  plea,  as  at  commoD  Ian,  before  the  statute  of  Charles  the  Second,  he  muti 
have  done.  Nor  does  there  seem  ad;  reason  to  prevent  the  defendant  from 
doii^BOgWhen  he  has  a  right  to  try  the  cause  hjprovito;  so  that  a  curious 
qnestion  might  arise,  if  the  plaintiff  were  to  cany  the  cause  down  for  trial  to 
the  county  named  in  the  declaration,  and  the  defendant  to  that  laid  in  his  U>eal 
jostificatiou. 

It  has  been  already  mentdoned  that  in  transitory  actions  the  judges  adopted 
TarioQS  modes  of  enforcing  the  policy  of  the  ststnte  of  Richard  the  Second,  and 
obliging  the  plaintiff  to  lay  his  Mnuewbere  the  transaction  in  dispute  had  really 
occnrred.  At  last,  they  had  recourse  to  a  practice,  which  seems  to  have  beea 
Brat  iotrodnced  in  the  reign  of  Jamee  the  Firat,  (per  Holt,  C.  J.,  2  Salk.  67tt; 
the  flnt  case  in  the  books  is  Lord  Qerrard  t.  Floyd,  1  8id.  185,  E.,  16  Car.  2,) 
founded  upon  the  eqnity  of  that  enactment,  by  which  they  held  themselrea 
authorised,  upon  atBdavit  made  that  the  cause  of  action,  if  any,  arose  in  the 
cOQOty  of  A.,  and  not  in  the  county  of  B.,  in  which  the  Btnue  was  laid,  or  else- 
where out  of  the  coanty  of  A.,  to  change  the  eejMe  to  the  county  of  A.,  and  the 
motion  for  so  doing  is  of  course,  only  reqniring  counsel's  signature.  B.  H.  2 
W.  4,  pi.  103.  Bat  aa  it  would  be  hard  to  conclude  the  plaintiff  en  the  single 
affidavit  of  the  defendant,  it  is  further  held,  that  the  venue  may  be  brought 
['"3661  ^"^^^  '^  ^^^  'plaintiff  undertook  to  give  material  evidence  in  the  county 
^  in  which  the^tion  is  bronght,  ^lingwhich  he  must  be  non-snited,  which 

b  equivalent  to  an  abatement  of  the  writ,  according  to  the  statute.  Giib.  C.  P. 
80.  Santler  v.  Heard,  2  Bl.  1032,  1033  ;  Brucksbaw  v.  Hopkins,  Cowp.  410; 
Watkins  v.  Towers,  2  T.  R.  2td.  See  [on  the  question  what  evidence  satisSeB 
such  an  undertaking]  Curtis  v.  Drinkwater, iB.&  Ad.  169 ;  Collins t.  Jenkins, 
4  Bing.  N.  C.  225 ;  [Greenway  v.  Titchmarch,  7  Mee.  &  W.  221 ;  Brune  v. 
Thompson,  2  Q.  B.  789;  Clarke  v.  Donsford,  3  DowL  A.  L.  618;  Gilling  v. 
Dugan,  1  C,  B.  8.]  But  there  are  many  cases  of  transitory  actions,  in  which 
the  defendant  cannot  by  possibility  make  the  above  aEBdavit,  in  order  to  pro- 
care  a  change  of  venue.  He  cannot,  for  instance,  do  so  where  the  cause  of 
action  has  arisen  partly  in  one  county  and  partly  in  another.  Pinkney  v.  Col- 
lins, 1  T.  R.  571 ;  Glisaold  v.  Clissold,  1  T.  B.  647.  So  too,  if  the  action  ba 
npoD  a  specialty,  becaose  the  cause  of  action  follows  the  instrument,  which  taUa 
under  the  bond  aotalnlia  wherever  it  happens  to  be,  Foster  v.  Taylor,  1  T.  R. 
761 ;  Watt  v.  Daniel,  1  B.  <Sc  P.  425  ;  or  where  a  promifisory  note,  or  bill  of  ex- 
change. Smith  V.  Elkins,  1  Dowl.  426  -,  Dawson  v.  Bowman,  3  Dowl.  161,  [is  the 
cause  of  action,  the  same  rule  is  enforced,  seemingly  from  an  idea  that  those 
instruments  would,  like  specialties,  be  bond  notaliilia  wherever  they  chanced  to 
be  (see  Mondell  v.  Steele,  8  Moe.  k  W,  641.)  It  was  applied  also  to  the  case 
of  a]  charter-party,  Morrice  v.  Huny,  7  Taunt.  306 ;  or  award,  Stanway  v.  His- 
lop,  3  B.  A  C.  9;  [Martiii  v.  Daws,  II  Mce.  &  W.  734],  specially  declared  on, 
the  reason  for  which  was  said  to  be,  that  the  written  instmment  declared  on 
Was  the  cause  of  action ;  and  that  as  contracliu  at  nuUiiu  loci,  the  caose  of 
action  cannot  be  said  to  arise  more  in  one  county  than  another ;  but  this  prin- 
ciple, which,  if  universally  true,  would  prevent  the  venue  from  being  changed 
oa  the  common  rule  in  any  case  where  the  declaration  is  special  on  a  writtea 
instrument,  (see  Uorrice  v.  Hurry,  7  Taunt,  306,]  has,  however,  been  in  some 
instances  departed  from,  see  Boberts  v.  Wright,  1  l^rw.  632;  Watkins  v. 
Towera,  2  T,  R.  275  j  Kirk  v.  Broad,  Say.  7 ;  Howarth  v.  Willelt,  2  Stra.  IIW, 
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[flven  prior  to  the  case  or  Hondel  r.  Steel,  8  Mee.  &  W.  641,  where  tlie  Conrt 
of  Exchequer,  after  aa  elaborate  discnsaion  of  the  subject,  held  that,  at  all 
eTents,  the  venae  night  be  changed  on  the  commoD  rale  Id  an  action  upon  a 
contract  to  be  performed  in  a  particnlar  place,  and  for  the  breach  of  which  the 
canBe  of  action  arose  wholly  in  one  coont; ;  and  they  expressed  an  opinion  that 
there  is  no  rule  against  changing  the  veane  in  actions  on  written  instmments 
not  nnder  seal,  other  than  bills  of  exchange  and  promissory  notes.  That  opinion, 
however,  though  acted  on  in  Nash  t.  BreoEO,  Ezch.,  13th  Jan.  1843,  12  L.  J. 
162,  may  perhaps  be  considered  as  subject  to  the  limitation  pointed  ont  by  the 
Bubseqaent  decision  in  Martin  v.  Daws,  II  Uee.  Se  W.  734,  to  cases  in  which 
there  is  no  express  antbority  or  BettLed  practice  to  the  contrary,  aa  there  is  in 
that  of  an  action  founded  on  an  award.  The  general  rale  laid  in  Hondel  v. 
Steele,  governs  all  cases  not  so  preoccnpied] ;  and  wherever  the  written  con- 
tract is  not  the  caaae  nf  action  declared  on,  it  appears  to  be  no]  objection  to 
changing  the  oenue,  that  probably  a  written  instmrnent  will  be  given  in  eoi- 
dettee  to  snpport  the  declaration.  See  Ficard  v.  Featheretoae,  4  Bing.  39. 
And  even  in  the  other  cases  above  mentioned,  in  which  the  Conrt  refuses  to 
change  the  venue  upon  the  common  afBdavit,  it  will  do  so  npon  a  special  one 
showing  that  the  alteration  is  for  the  interests  of  justice ;  as,  for  instance, 
where  all  the  witnesses  are  resident  in  the  county  into  which  it  is  proposed  to 
change  the  oenut;  or  an  impartial  trial  cannot  be  had  in  the  county  in  which 
it  is  originally  laid.  See  Tidd's  Prac.  605,  And  there  is  this  difference  be- 
tween the  common  and  special  application  to  change  the  venne,  viz.,  that  the 
former  cannot  be  made  in  any  of  Uie  conrts  after  plea  pleaded ;  see  Tidd,  608 ; 
nor  in  the  Exchequer  after  an  order  for  time  to  plead  "  on  lAt  uaual  temf." 
Notts  T.  Curtis,  2  Tyrw.  301.  Whereas,  if  the  application  be  on  special  grounds, 
it  most  not  be  made  till  issue  joined ;  or,  at  least,  not  till  after  a  plea  clearly 
showing  what  will  be  the  uatare  of  the  issue  has  been  pleaded.  Dowler  v. 
CoUis,  4  Hee.  t  531 ;  since  the  Court  cannot  till  then  know  what  is  the  ques- 
tion intended  to  be  tried,  and,  of  coarse,  can  form  no  opinion  on  the  propriety 
of  changing  the  place  of  trial.  Tidd,  G14.  Rohre  v.  Sessions,  4  Tyrw.  215 ; 
Cotteril  v.  Dixon,  3  Tyrw,  705  ;  Youde  v.  Toude,  4  Dowl.  32. 

The  above  roles,  however,  are  only  to  be  token  to  refer  to  transitory  actions ; 
for  where  the  eavae  was  local  the  conrts  did  not  consider  themselves  empowered 
to  change  it,  unless  by  consent  of  both  parties,  or  on  a  suggestion  that  a  hix 
and  impartial  trial  could  not  be  had  in  the  county  where  the  venue  was  laid. 
See  Tidd,  605.  But  now,  by  3  &  4  W.  4  c.  42,  s.  23,  reciting  "  that  unnecessary 
delay  and  expense  is  sometimes  occasioned  by  the  trial  of  load  actioni  in  the 
county  where  the  caose  of  action  has  arisen,"  it  is  enacted,  "  that  in  any  action 
depending  in  any  of  the  said  superior  conrts,  the  vanie  of  which  is,  by  law, 
local,  the  court  in  which  such  action  shall  be  depending,  or  a  judge  of  any  of 
the  said  courts,  may,  on  the  application  of  either  party,  order  the  issue  to  be 
tried,  or  a  writ  of  inquiry  to  be  execnted,  in  any  other  county  or  place  thaa 
that  in  which  the  venue  is  laid ;  and  for  that  purpose  any  snch  court  or  judge 
may  order  a  en^eetion  to  be  entered  npon  the  record,  that  the  trial  may  be 
more  conveniently  had  or  a  writ  of  inqniry  executed  in  the  county  or  place 
where  the  same  is  ordered  to  take  place."  The  application  under  this  section 
mast  be  made  n/ter  issued  joined.    Bell  v.  Harrison,  4  Dowl.  181. 

*With  respect  to  transitory  causes  of  actions  which  have  accrued  rajjiri 
abroad,  like  that  in  the  principal  case  of  Fabrigas  v.  Mostyn,  it  mnst 
be  remarked  that  althongh  the  courts  of  this  country  will  entertain  them,  still 
they  will,  in  adjudicating  on  them,  be  governed  by  the  laws  of  the  country  in 
which  they  arose.  The  distinction  laid  down  in  all  cases  of  this  description  it 
Vol.  I.— 50 
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between  the  canse  of  action,  whic^  ia  to  be  judged  of  with  reference  to  tlie  law 
of  the  comttiy  where  it  origiaated,  and  the  mode  of  procedure,  which  mnat  be 
adopted  as  it  happens  to  exist  in  the  conntrj  where  the  action  is  brongbL 
ThoB,  in  Trimbj  v.  Tignier,  1  Bing.  N.  0. 151,  it  wai  held  that  as,  bj  the  Uw 
of  France,  an  endorsement  in  blank  doea  not  traaafer  any  property  in  a  bill  of 
exchange,  the  holder  of  a  bill  drawn  in  France,  and  there  endoned  in  blank, 
cannot  recover  npon  it  in  this  conntrj  against  the  acceptor.  "  The  rale,"  said 
Tindal,  C  J.,  debveriog  jndgment,  "  which  applies  to  the  case  of  contracts 
made  in  one  conntry,  and  pnt  in  salt  in  the  conrta  of  law  of  another  conntiy, 
appears  to  be  this,  tliat  the  interpretation  of  the  contract  must  be  governed  by 
the  law  of  the  coontiy  where  the  contract  was  made :  the  mode  of  suing,  and 
the  time  within  which  the  action  most  be  broaght,  must  be  governed  by  the  taw 
of  the  country  where  the  action  is  brought.  This  distinction  was  acted  on  in 
The  British  Lin«n  Company  t.  Drummond,  10  B.  &  C.  903,  where  it  was  held 
that  the  English  statute  cf  limitations  was  a  good  plea  to  an  action  in  a  Scotch 
contract,  which  might  in  Scotland  have  been  put  in  soit  at  any  time  witliin 
forty  years ;  in  De  la  Tega  v.  Yiaona,  1  B.  &  Ad.  2S4,  where  the  defendant 
was  allowed  to  be  arrested  for  a  debt  contracted  in  Portngal,  and  for  which  he 
could  not  have  been  arrested  there  ;  in  Alivon  and  another,  provisional  syndics 
of  the  estate  of  Beanvain,  a  bankrupt,  v.  Fnmival,  4  Tyrw.  751,  where  the 
Conrt  of  Exchequer  acted  on  the  French  law  of  bankcnptcy ;  and  in  that  of 
Huber  T.  Steiner,  2  Bing.  N.  C.  202,  in  which  the  whole  difficulty  was  in 
ascertaining  whether  the  rule  of  foreign  law  applied  ad  vabireM  eoniractiu  or  ad 
nodum  aetiowe  inttittiendte.  It  waa  an  action  on  a  promissory  Dote  ;  and  the 
question  was,  whether  the  French  law  of  prescription  formeda  defence  thereto, 
the  action  being  brought  within  the  English  period  of  limitation.  In  behalf 
of  the  defendant  it  was  contended  that  laws  for  the  limitation  of  Baits  were  of 
two  kinds,  those  which  bar  the  remedy,  and  those  which  extinguish  the  debt ; 
and  the  following  passage  waa  cited  from  Storr's  Commentaries  on  the  Conflict 
of  Laws,  p.  487  : — "  Where  the  statutes  of  limitation  of  a  particular  countiy 
not  only  extinguish  the  right  of  action,  but  the  claim  or  titie  itself  ip»o  facto 
and  declare  it  a  nnQity  after  the  lapse  of  the  prescribed  period,  in  such  a  case 
the  statute  may  be  set  up,  in  any  other  country  to  which  the  parties  remove, 
by  way  of  extinguishment."  "  This  distinction,"  said  Tindal,  C.  J.,  delivering 
judgment,  "when  taken  with  the  qualification  annexed  to  it  by  the  anthor  him- 
self, appears  to  be  well  founded."  That  qualification  ia,  "that  the  parties  are 
resident  within  the  jurisdiction  during  all  that  period,  so  that  it  has  actually 
operated  upon  the  case;"  and,  with  such  restriction,  it  does  indeed  appear  but 
reasonable  that  the  part  of  the  En  loci  contractus,  which  declares  the  contract 
to  be  absolutely  void  at  a  certain  limited  time,  without  any  intervening  suit, 
should  be  equally  regarded  in  the  foreign  country,  as  the  part  of  the  U»  loci 
coatrac^ia,  which  gives  life  to  and  regulates  the  construction  of  the  contract ; 
both  parts  go  equally  ad  valorem  contracltu,  both  ad  decinonem  liiit."  How- 
ever, the  Court,  upon  examination  of  the  French  law  of  prescription,  thought 
that  its  effect  was  not  to  extinguish  the  right,  but,  as  in  England,  only  to  bar 
the  remedy,  and  therefore  that  the  defence  was  in  that  case  nnavulable. 

Supposing  the  taw  of  a  foreign  country  to  be,  that  a  contract  is,  after  a  cer- 
tun  time,  to  be  deemed  absotntely  eztingaished,  it  seems  not  quite  reasonable 
to  Bay  that  the  removal  of  the  parties  out  of  the  jurisdiction,  while  that  time  is 
miming,  should  authorize  the  courts  of  this  country  to  consider  it  in  esse  after 
the  period  prefixed.  The  authorities  establish,  that  the  law  of  the  country 
f*3681  ^^^i^  ^^ '^(■■iti^'^t  is  made  mnst  govern,  and  must  be  looked  on  as 
impliedly  incorporated  with  it.    Now,  if  *the  contract  had  contained  r 
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proTJgo  that  it  should  be  absolately  void,  if  not  enforced  within  a  certain  time, 
DO  donbt  the  English  courts  would  hold  it  void  after  the  expiration  of  that  time. 
Bnt  what  difference  can  it  make  that  encb  proviso  is  implied  from  the  law  of 
the  conntry  where  the  contract  was  made,  instead  of  beioft  expressed  in  terms  T 
Is  it  not  in  both  cases  eqnaUy  part  of  the  contract  T  If,  indesd,  the  mle  of  the 
foreign  law  be,  that  the  contract  shall,  after  the  lapse  of  a  certain  time,  become 
void,  provided  that  the  parties  to  it  continue  to  reside  all  that  time  in  the  same 
country,  the  arrival  of  the  period  prefixed  or  its  avoidance  trill  depend  on  the 
contingencj  of  their  abstaining  from  absenting  themselves ;  and  if  they  leave 
the  country,  never  will  arrive  at  all ;  and  this  is,  perhaps,  what  Jndge  Story 
intends  by  the  words  "that  the  parties  are  resident  within  the  jnrbdictiou 
daring  all  that  period,  to  that  ii  hat  oetuaBy  operated  upon  the  case."  For  if  the 
law  be  so  framed  as  lo  operate  upon  the  eate  without  such  residence,  the  qualifi- 
cation appears  to  be  inapplicable. 

[Another  application  of  the  rale  that  procedure  Is  to  be  governed  by  the  law 
of  the  country  in  which  the  action  is  brought,  may  be  fonnd  in  the  jadgment  of 
the  Court  of  Exchequer,  in  the  case  of  the  General  Steam  Navigation  Company 
T.  Guillon,  11  Mee.  k  W.  877.  The  action  was  on  the  case  for  rnnning  down  a 
ship  at  sea ;  one  of  the  defendant's  pleas  stated  that  he  was  a  Frenchman,  and 
that  the  injury  complained  of  was  committed  on  the  high  seas,  oat  of  the  jnris- 
diction  of  the  Qneen  of  England,  not  by  the  defendant  personally,  but  by  the 
master  of  a  French  vessel  in  the  employ  of  a  French  company,  of  which  the  de- 
fendant was  a  shareholder  and  acting  director;  that  the  defendant  never 
was  possessed  of,  or  interested  in,  the  vessel  which  did  the  injury,  otherwise  than 
as  such  shareholder,  and  that  by  the  law  of  France  he  was  not  responsible  for 
or  liable  to  be  sned  or  impleaded  individnally,  or  in  his  own  name  or  person  in 
any  manner  ^whatsoever,  but  that  by  that  law  the  company  alone,  by  raqcQ.-i 
their  style  or  title,  or  the  master  or  person  in  command  for  the  time 
being  of  the  vessel,  was  responsible  for  and  liable  to  be  sned  or  impleaded,  and 
that  the  defbndant  was  not  the  master  or  person  in  command.  Upon  the 
grammatical  construction  of  tbat  plea,  the  Conrt  of  Exchequer  were  divided  in 
opinion,  bnt  they  agreed  that  if  the  plea  were  taken  [according  to  the  constrnc- 
tion  put  upon  it  by  Parke,  B.,  and  Gnroey,  B.,j  to  aver  that  by  the  law  of 
France  the  defendant  was  "  not  liable  for  the  acts  of  the  master ;  bnt  that  a 
body  established  by  the  French  law,  and  analogous  to  an  English  corporation, 
were  the  proprietors  of  the  vessel,  and  alone  liable  for  the  acts  of  the  master, 
who  WHS  their  servant,  and  not  the  Bervant  of  the  individuals  composing  that 
body;"  there  was  (as  they  were  all  strongly  inclined  to  think)  a  good  defence 
to  the  action  ;  bnt  that  if,  on  the  other  hand,  the  plea  were  taken  (according  to 
the  view  of  Lord  Abinger  and  Alderson,  B.,]  to  mean,  "that  in  the  French 
Gonrts  the  mode  of  proceeding  wonld  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  under  the  name  of  their  association ;"  then  that  it  was  bad 
on  the  ground  that  "  the  forme  of  remedies  and  modes  of  proceeding  are  regu- 
lated solely  by  the  law  of  the  place  where  the  action  is  instituted,  the  Itxfoi-i; 
and  it  is  no  objection  to  a  snit  instituted  in  proper  form  here,  that  it  would 
have  been  instituted  in  a  different  form  in  the  court  of  the  country  where  the 
the  cause  of  action  arose,  or  to  which  the  defendant  belongs." 

In  Lopez  v.  Bnrslem,  4  Moore  (Privy  Council),  300,  the  same  law  was  Iwd 
down  with  reference  to  the  Umitation  of  time  prescribed  for  bringing  an  appeal 
after  condemnation  by  a  vice-admiralty  court  nnder  the  Slave  Abolition  Act,  6 
G.  4,  c.  113.  It  was  contended  in  that  case,  that  the  owners  of  the  cargo  were 
not  bound  by  the  enactment,  being  foreignera ;  bnt  the  Court,  admitting  that 
the  British  parliament  certainly  has  no  genenl  power  to  legislate  for  foreigners 
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oat  of  thfl  domiDions  and  beyood  the  jurisdiction  of  the  BritiBh  Grown,  declved 
that  a  British  statnte  maj  fix  a  time  within  which  application  most  be  mode 
for  redreSH  to  the  tribnualH  of  the  empire :  "  on  matters  of  procedure,"  they  lafd, 
"  all  mankind,  whether  alieog  or  liege  subjects,  plaintiffs  or  defendants,  ^ipel- 
lants  or  respondentB,  are  bonod  by  the  law  of  the  fornm,"  and,  "  if  a  law  teere 
foaiU  upon  lAit  tubject,  working  oppression  and  injustice  to  the  mtifeeit  of  a 
foreign  state,  that  state  might  make  repreaentationa  and  remonstrances  agajnat 
this  law  t«  our  government ;  but  while  it  remaine  in  force,  jndges  have  do  chdce 
but  to  give  it  elTect."    See  further,  Hem  v.  Biera,  11  Bim.  318;  Cooper  i 
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•Lord  Waldegrave,  2  Beav.  282 ;  Beance  v.  Muter,  5  Moore  (Privy 


Council),  69  ;  Fergnson.  v.  Fyffe,  8  CI.  &  Fin.  121 ;  Leslie  v.  BaUle, 
2  Yon.  &  Coll.,  C.  0.  91.] 

In  Brown  t.  Thorctou,  6  Ad.  &  'Ei],  185,  a  charter-party  was  entered  into  at 
Batavia.  According  to  the  law  prevailing  there,  such  instruments  are  entered 
in  a  pnblic  book,  which  is  the  only  evidence  of  their  contents  in  that  colony ;  a 
public  notary  makes  two  copies  from  the  book,  and  delivers  one  to  each  party, 
and  these  are  evidence  of  the  original  in  all  Dutch  courts  except  Batavis. 
Held,  that  each  copies  are  not  evidence  of  the  original  in  this  country.  Th« 
courts  here  will  not  adopt  rules  of  evidence  fi\>m  fore^  conrts.  Appleton  t. 
Lord  Braybooke,  2  SUrk.  6,  6  M.  A  S.  34 ;  Black  v.  Lord  Braybrooke,  2  Stark. 
7,  6  H.  &  S.  39.  [In  the  case  of  Talloch  v.  Hartley,  1  Ton.  &  CoU.,  G.  C, 
114,  the  Vice  Chancellor,  Knight  Brace  is  snppoeed  to  have  departed  from  this 
rule,  on  the  ground  that  the  property  in  litigation  was  real  property ;  but  bis 
honour  does  not  appear  to  have  intended  to  lay  down  any  exception  to  the  rule 
BO  wide  as  the  alleged  ground  of  his  decision  might  suggest. 

The  dictum  attributed  to  Lord  Mansfield  (in  Mostyn  v.  Fabrigas,  ante,  353), 
viz.,  "  The  governor  is  in  the  natnre  of  a  viceroy,  and  therefore  locally  during 
his  goverament  no  civil  or  criminal  action  will  lie  against  him :  the  reason  is, 
because  upon  process  he  wonld  be  snbject  to  imprisonvieDt,"  was  dissented 
from  by  the  Judicial  Committee  of  the  Privy  Council  in  the  case  of  Bill  v. 
Bigge,  3  Moore  (Privy  Conncil),  465  :  and  Lord  Brougham  snggested,  that  the 
expressions  used  by  Lord  MansHetd  may  have  been  somewhat  altered  in  the 
report  In  Hill  v.  Bigge,  to  an  action  of  debt  bronght  in  a  colonial  court  against 
the  Governor,  a  plea  stating  his  vice-regal  character  was  held  to  aSbrd  no  de- 
fence ;  but  Lord  Brougham,  adverting  to  tbe  inconvenience  snggested  by  Lord 
Mansfield,  said  in  giving  the  judgment  of  the  Court, "  It  is  not  at  all  necessary 
that  in  holding  a  Governor  liable  to  be  sued  we  should  bold  his  person  liable  to 
arrest  while  on  service ;  that  is,  while  resident  in  his  government.  It  is  not 
even  necessary  that  we  sbonld  meet  the  snggestion  of  his  goods  in  all  circnm- 
st&ncBS  being  liable  to  be  taken  in  execntion — though  that  is  liable  to  a  different 
consideration."  The  liability  of  sovereign  princes  themselves  to  be  sned  id 
the  courts  of  foreign  countries,  has  lately  andergone  a  full  discassion  in  the  vefj 
remarkable  case  of  Dnke  of  Brunswick  v.  Tbe  King  of  Hanover,  6  Beav.  X, 
where  the  defendant  was  at  once  a  king  of  one  country  and  a  sabject  of  that  in 
which  he  was  sued.  Lord  Langdale,  M.  R.,  in  a  judgment  which  ezhaosts  tbe 
subject,  stated  bis  opinion  :  1.  That  the  king  of  Hanover  was  "  exempt  from 
r*368e1  ^"  *''^^'''^7  ''f  being  sned  in  the  courts  of  this  conotry  for  any  acta 
done  by  him  as  king  of  Hanover,  or  his  character  of  sovereign  prince ;" 
bat  that,  "  being  a  subject  of  the  queen,"  be  was  "liable  to  be  sned  in  the 
courts  of  this  country  in  respect  of  any  acts  and  transactions  done  by  him,  or 
in  whicfi  he  may  have  been  engaged,  as  such  snbject."  2.  That  "  in  respeot  of 
any  act  done  oot  of  this  realm,  or  any  act  as  to  which  it  may  be  doubtfol 
whether  it  onght  to  be  attribated  to  the  character  of  sovereign  or  to  Uw 
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chftTMter  of  aabject,  it  ought  to  be  presnmod  to  be  attribotable  nther  to  the 
cbftncter  at  Boveroi^  than  to  the  character  of  sabjoct."  3.  That  in  a  anit  in 
the  Court  of  Chftocery  against  a  Boveroign  prioce  who  is  also  a  aabject, "  the 
bill  OQght  apoQ  the  (ace  of  it  to  show  that  the  Babject>iaatter  of  it  constitntes  a 
case  in  which  a  sovereign  prioce  is  liable  to  be  sued  as  a  snbject."  And  the 
decree  of  the  Master  of  the  Rolls,  allowing  the  deniuner  in  that  case  to  a  bill  seek- 
ing an  account  against  the  king  of  Hanorer  as  guardianof  the  plaintiff,  to  which 
office  the  king,  upon  his  attaining  the  throne  of  Hanover,  had  been  appointed 
under  an  arrangement  springing  oot  of  the  deposition  of  the  dake  pursuant  to  a 
decree  of  the  Germanic  Diet  in  1830,  was  afGnned  by  the  House  of  Lords  on 
appeal  (31  July,  1848),  on  the  gronnd  that  a  sovereign  is  not  liable  to  be  sued 
in  respect  of  matters  of  state.  (The  Dnke  of  Brunswick  v.  The  King  of 
Hanover,  2  House  of  Lords'  Cases,  1,  17.)  In  Munden  y.  The  Duke  of  Brans- 
wick,4  C,  B.  321,  it  was  considered  to  bo  no  plea  to  an  action  on  an  annuity 
deed,  that  the  defendant  was  a  soveieign  prince  at  the  time  it  was  made,  with- 
out showing  either  that  it  was  an  act  of  state,  or  that  the  defendant  retained 
his  sovereign  character  at  the  time  of  action  bronght. 

On  the  same  principle  which  exempts  sovereigna  from  liability  to  be  eaed  in 
respect  of  acta  of  state,  seems  to  rest  the  immunity  of  a  soldier  against  actions 
by  foreigners  for  acts  done  by  him  in  a  hostile  iDOnner,  in  the  name  of  the 
government  to  which  he  belongs,  provided  those  acta  be  either  anthoriied  by  an 
actnsl  command,  or  ratified  by  a  subsequent  approval  of  the  government :  to 
such  acts  the  maxim  rtapondtat  tuperior  seems  to  apply  in  its  strictest  sense, 
and  for  any  iiyury  inflicted  by  them,  if  redreaa  be  denied  by  the  government,) 
there  is  no  remedy  but  an  appeal  to  arms.  Bee  Yin.  Abr,  Fncrogative  (L. 
a.)  i  Elphinstone  v.  Bedreechud,  1  Knapp  [Privy  Council),  316 ;  Dobree  v. 
Napier,  2  N.  G.  7B1 ;  Buron  v.  Denman,  2  Exch.  167. 

As  to  the  liability  of  judges  for  judicial  acts,  see  further,  C^der  v.  Hackett, 
3  Moore  (Privy  Council),  28 ;  Graham  v.  Lafitte,  Ibid,  382.] 


Indepkndentlt  of  some  legal  fiction,  the  jurisdiction  of  a  common  law 
court,  could  never  extend  to  a  cause  of  action,  accruing  beyond  the  limits 
assigned  to  the  running  of  its  writs.  This  will  be  suffioientlj  evident,  if 
we  reflect  that  while  the  common  law  reqaires,  that  the  troth  of  every  mate- 
rial fact  traversed,  should  be  tried  b;  a  jury  of  the  place  where  it  u  alleged 
to  have  happened,  the  rules  of  pleading  equally  demand,  that  sucb  an  alle* 
gallon  of  place,  should  accompany  every  material  averment.  In  order  to 
obviate  this  dlfficuUj,  the  English  courts  permitted  the  plaintiff,  in  certain 
actions  which  were  regarded  as  transitory  in  tbeir  character,  to  allege  a 
fictitious  place,  as  the  one  where  the  cause  of  action  accrued,  and  obliged 
the  defendant,  unless  when  justice  might  be  promoted  through  a  change,  to 
follow  the  place  thus  asaiguod,  through  all  succeeding  averments  of  a  simi- 
lar nature.  In  this  way,  the  courts  obtained  the  power  of  considering  tran- 
sitory actions,  even  where  their  cause  happened  beyond  the  limits  of  the 
kingdom.  But  when  the  action  was  local  in  its  nature,  it  atill  remained 
necessary  to  aver  all  material  facts  as  happening  where  they  actually  oc- 
curred; and  thus  no  venire  oould  be  issued,  and  no  trial  bad,  when  the 
venue  thus  laid,  was  beyond  the  reach  of  the  process  of  the  oourC.  In  this 
manner,  jurisdiction  was  acquired  over  all  transitory  actions,  wherever  the 
cause  which  gave  them  birth  happened ;  while  no  oogDizanoe  oould  be  taken 
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of  loonl  aotioDB,  save  when  a  jury  of  the  oonnt;  oonld  be  flummoned  to 
tr;  them. 

The  same  rule  is  recognised  and  applied  by  the  coarta  of  this  conntr;; 
Hale  V.  Lawrence,  1  Z^briskie,  714.  A  remedy  will  conaequently,  not  only 
be  afforded  in  one  state  or  oonnty,  for  an  injury  to  personal  property 
'  within  the  limits  of  another,  or  without  (hose  of  the  United  States,  but  bIso 
for  tho  breach  of  any  contract  wherever  execated,  and  even  when  relating 
to  land ;  Robinson  t.  Armstrong,  34  Maine,  145.  Thna,  in  Hcnwood  ▼. 
Cheeseman,  3  S.  &  R.  501,  an  action  waa  sastained  in  Pennsylvania,  tat 
the  use  and  occupation  of  land  in  New  Jersey,  on  the  gronnd  that  the  action 
was  transitory  in  its  nature,  although  the  contract  related  to  real  estate.  It 
was,  however,  admitted,  that  a  transitory  cause  of  action  may  be  made  local 
by  the  form  of  the  remedy,  and  that  do  recovery  can  be  bad  for  rent,  in 
debt  CD  the  redenddnm,  oat  of  the  county  in  which  the  land  is  pitnated, 
because  that  form  of  action  is  local,  and  the  jury  must  be  summoned  from 
the  ueigbborhood  where  the  oontroveray  originated.  In  like  manner,  an 
action  of  covenant  by  the  assignee  of  a  reversion  under  the  statate  82 
Henry,  8,  is  transitory,  and  the  venue  may  be  laid  at  the  will  of  the 
pleader ;  but  covenant  against  an  assignee  of  the  land  is  local,  and  cannot 
be  sustained  unless  the  land  is  within  the  jurisdiction  of  the  court,  in 
which  the  action  is  brought;  The  University  of  Vermont  v.  Joslyn,  21 
Vermont,  32.  When,  however,  the  oanse  of  acdon,  and  the  action  itself 
are  transitory  in  their  character,  the  plaintiff  may  depart  as  widely  from 
the  taat  in  laying  the  venue,  as  be  thinks  fit,  end  is  necessary  to  give 
the  court  in  which  he  sues  jurisdiction,  without  cauring  a  discrepancy 
between  the  allegations  in  the  declaration,  and  the  proof.  The  nsuaJ 
way  of  doing  this  is  by  stating  tbe  injury  complained  of,  as  occurring 
at  the  place  where  it  really  happened,  and  then  laying  this  place  with 
a  videlicet,  as  within  the  jurisdiction  of  the  court;  Wills  v.  Church, 
6  S.  &  R.  190.  But  in  Lister  v.  Wright,  2  Hill,  820,  words  spoken  in 
Canada  were  admitted,  in  evidence,  under  a  venue  laid  absolutely  in  Kew 
York,  and  not  with  a  videlicet.  The  same  point  was  decided  in  McKenna 
V.  Fiak,  1  Howard,  241.  But  the  Gction  by  which  matters  happening  out 
of  the  jurisdiction,  are  laid  as  happening  within  it,  cannot  be  tised  even  in 
transitory  actions,  to  give  a  court  jurisdiction  in  matters  which  are  essen- 
tially boyond  its  cogniianoe,  and,  a  suit  cannot  be  maintained  aguuFt  a 
foreign  executor  or  administrator,  by  the  aid  of  an  allegation,  that  tbe 
source  whence  he  derives  his  authnrity,  is  in  the  state,  when  it  is  really 
without  it ;  Vermilye  v.  Beatty,  6  Barbour,  429. 

Trespass  for  injuries  to  tbe  land  is  local,  and  cannot  be  brought  out  of  the 
jurisdiction  where  the  land  is  situated ;  Roach  v.  Damron,  2  Hnmphreys, 
425;  Champion  v.  Doughty,  8  Harrison,  3  ;  Hern  v.  Rogers,  6  Blackford, 
559.  Thus,  Lord  Kehtott  decided,  in  Doulson  v.  Mathews,  4  Term, 
603,  that  an  action  could  not  be  maintained  against  the  defendant  in  Eng- 
land, for  an  injury  done  to  the  plaintiff's  dwelling  house  in  Canada.  The 
law  was  held  the  same  way  in  Livingston  v.  Je&rson,  1  Brock.  203,  where 
it  was  decided,  that  no  recovery  could  be  had  in  Virginia,  for  a  trespass  to 
real  estate  at  New  Orleans,  and  that  the  difficulty  or  uncertainty  of  the 
plaintiff's  remedy  in  one  forum,  conid  not  confer  jurisdiction  upon  another. 
This  decision  was  followed  by  the  Supreme  Court,  and  Court  of  Errors,  of 
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New  York,  id  WMb  v.  Kinney,  28  Wend.  484 ;  6  Hill,  82 ;  who  held  tli&t 
<Mse  for  injuries  to  the  realty,  obeyed  the  same  role  as  trespaaa,  and  ooold 
sot  be  saHtuned  in  Saw  York,  for  an  injary  to  a  right  of  way  in  New  Jersey. 
But  as  the  injury  complained  of  in  all  these  instances,  was  committed  within 
the  jurisdiotion  of  odier  and  regular  tribunals,  they  cannot  be  regarded  u 
overroKng  the  suggestion  of  Loid  MAKsnBLD,  in  the  principal  case,  that 
where  a  wrong  is  done  to  real  property,  in  a  ooootry  which  possesses  no 
established  means  of  jndioatnre,  it  may  be  regarded  as  tranutory,  and  re- 
dreeeed  by  any  court  which  has  jurisdiction  over  the  parties.  In  this, 
moreover,  as  in  other  oases,  the  law  will  make  every  iutendment  against  a 
wrong-doer,  and  will  not  refilse  redress  to  the  injured  party,  merely  because 
be  claims  damages  for  the  deetrootJoD  of  a  building,  unless  it  appears  that 
he  had  or  claimed  snch  an  interest  in  the  soil  on  which  it  was  erected,  aa 
to  render  the  property  in  question  real  instead  of  personal ;  Rogers  t. 
Woodbnry,  15  Pick.  166. 

Where  a  mistake  committed  in  laying  the  venue,  appears  on  the  face  of  the 
declaration,  it  will  be  a  good  cause  of  demurrer;  and  where  it  does  not,  it 
may  be  pleaded  in  bar  of  the  action,  or  takeu  advantage  of  at  the  trial,  by  a 
motion  for  a  aon-suit,  on  the  ground  of  variance ;  Boach  v.  Damrou,  8 
Humphreys,  420;  Black  v.  Freeman,!  Shepley,  130;  Brackett  v.  Alvord, 
6  Cowen,  IS  J  Bightmyer  v.  Bay  bold,  12  Wend.  51;  Chapman  v.  Wilbnr, 
R  Hill,  475. 

Notwithstanding  the  doubt  thrown  out  by  Lord  Maksfisld,  in  the  prin- 
cipal case,  it  seems  to  be  well  settleci,  that  a  recovery  may  be  luid  in  a  trau- 
ntory  action,  fcr  a  a  tort  committed  not  only  beyond  the  jurisdiction  of  the 
oonrt  where  the  suit  is  brought,  but  within  that  of  another  state  or  country, 
and  although  one  or  both  the  parties  may  be  aliens ;  Bnrrill  v.  Benjamin, 
15  Mass.  855;  Bmitb  v.  Bull,  17  Wend.  825;  Hale  v.  I^wrence.  And 
it  necessarily  follows,  that  such  au  action  may  be  sustained,  where  the 
wrong  complained  of,  took  place  on  the  high  seas,  where  the  courts  of  all 
nations  have  an  equal  claim  to  jurisdiction;  Hallett  v.  Novion,  14  Johnson, 
273 ;  16  id.  327  ;  Faroival  v.  Mickey,  18  id.  257  ;  Johnston  v.  Salton,  5 
Cowen,  548.  Thus,  in  Feroival  v.  Hickey,  an  action  was  sustained  sgainst 
the  captain  of  an  Eoglish  num-of-war,  for  running  down  the  ship  of  the 
plaintiffs,  although  the  injury  was  committed  while  exercising  the  belligerent 
right  of  search.  But  redress  for  torts  committed  beyond  the  actual  juris- 
diction  of  a  court,  is,  notwithstanding,  a  matter  of  sound  discretion,  and  will 
be  refused,  when  it  cannot  be  afforded  without  inconvenient  or  injurious 
consequences.  Thus,  it  was  decided  in  Gardner  v.  Thomas,  14  Johnson,  ^ 
136,  that  no  cognisance  would  be  taken  of  a  wrong  committed  on  board  ft 
foreign  vessel  on  the  high  seas,  where  the  parties  were  foreigners,  and  had 
shipped  on  board  the  vessel  for  a  voyage  which  was  not  yet  terminated.  But 
in  the  subeeqaeut  case  of  Johnson  v.  Dalton,  it  was  decided,  that  where 
the  contntot  under  which  the  plaintiff  shipped  on  board  the  vessel,  has  been 
dissolved  by  the  tortious  conduct  of  the  master,  the  latter  may  be  made 
answerable  in  trespass  in  the  Courts  of  New  York,  for  an  injury  done 
beyond  their  jurisdiction  and  on  the  high  seas. 

There  is  another  and  more  general  ezoeption,  to  the  right  of  common  law 
tribunals  to  take  cc^izance  of  torts  committed  on  the  high  seas.  If  the 
Muse  of  action  be  a  question  of  prize,  there  is  no  common  law  jurisdiction } 


792  smith's  leading  cases. 

Penballow  t.  Doaoe,  1  Dallas,  220.  In  onler,  hoirever,  to  bring  &  trespus 
oommitted  at  sea,  within  this  ezaeptioUj  there  must  be  an  ezprese  design  to 
capture  as  prise.  Tbe  mere  fact  of  pursuing  a  vessel  under  tbe  impresnon 
that  ahe  beloags  to  a  belligerent,  without  an  intention  of  capture  applicable 
to  her  real  character  ae  a  neutral,  will  not  render  her  deatruction  bj  a  collision 
occurring  tbrongh  tbe  negligence  of  the  paraning  vessel,  a  qneEtion  of  prise, 
or  a  matter  of  exclusive  admiralty  jurisdiction;  PerciTsl  v.  Hickey,  18 
Johns.  257.  But  where  a  real  intention  to  capture  as  price  eiists,  formed 
with  fall  reference  to  tbe  primd  facie  character  of  the  veaael,  as  apparent 
on  her  papers,  &  previous  defect  or  snbseqnent  abuse  of  authority  on  the 
part  of  the  captors,  will  not  prevent  the  jurisdiction  of  the  admiralty  from 
vesting,  to  tbe  exclusion  of  the  courts  of  oommon  law ;  Hallett  v.  Novion, 
16  Johns.  327.  And  it  has  been  decided  by  the  Courts  of  tbe  Unit«d 
SlAtce,  that  their  admiralty  jurisdiction  extends  to  cases  oconrring  between 
tbe  vessels  and  persons  of  aliens ;  at  all  events,  where  the  parties  do  not 
object,  on  first  appearing  in  the  cause ;  Mason  t.  The  Ship  Blureau,  2 
Oranoh,  240. 

The  mle  which  restricts  the  courts  of  one  country,  from  intervening  to 
protect  or  enforce  a  right  to  the  possession  ou  enjoyment  of  real  estate  sit- 
uated in  another,  is  a  rule  of  general  jurisprudence,  as  well  as  of  the  com- 
mon law,  and  has  lis  origin  in  the  comity  which  should  subsiat  between 
nations,  and  the  dangers  which  might  arise  from  a  conflict  of  jurisdicUon 
and  decision ;  Story  on  The  Conflict  of  Laws,  scot.  463.  Personal  righto 
and  obtigatione,  however,  founded  in  contract,  or  growing  out  of  the  duty 
which  man  owes  to  man,  follow  those  who  are  entitled  to  enforce  or  fulfil 
them,  wherever  they  may  go,  and  will  be  enforced  by  every  court,  which 
-obtains  jurisdiction  over  the  parties,  without  regard  to  the  situation  of  tbe 
snlgcct  matter  of  the  controversy.  Thus  we  have  seen  that  an  acricn  for 
use  and  occupation,  may  be  brought  in  one  state,  to  recover  the  rent  of 
land  lying  in  another,  beoanse  although  title  may  inridentally  come  in 
((nestion,  the  foundation  of  the  suit  is  in  an  express  or  implied  contract. 
Kqnity  applies  this  principle  in  the  largest  and  most  liberal  sense,  and  by 
acting  on  the  consciences  and  persons  of  the  parties,  gives  redress  for  all 
injuries  resulting  from  a  breach  of  trust,  or  contract,  or  frrim  fraud,  even 
when  the  wrong  done  consists  in  the  withholding  the  possessioa  or  enjoy* 
ment  of  land,  and  the  appropriate  remedy  is  a  decree  for  a  conveyance; 
The  Indiana  Roil  Road  Co.  v.  The  Michigan  Central  Rail  Road  Co.,  lb 
Hewaid,  253  ;  Lewis  v.  Darling,  16  Id.  1 ;  White  v.  White,  7  QUI  &  John- 
son, 801 ;  Vanghan  v.  Barclay,  6  Wharton,  &92 ;  2  Leading  Cases  in 
Equity,  Port  2,  327,  2d  Am.  ed.  But  courts  of  equity  are  equally  avene 
with  courts  of  law,  to  use  their  power  over  persons  within  their  jurisdic- 
tion, as  a  means  of  exercising  a  control  over  real  estate  lying  beyond  it,  and 
a  bill  to  enjoin  the  defendaut  from  maintaining  a  nuisanoe  on  the  oomplain- 
ftnt's  ground,  will  not  he  entertained  by  chancery,  nnless  the  land  where 
Ae  injury  is  done,  be  within  the  reach  of  its  authority,  as  well  as  the  per- 
•on  by  whom  it  is  oommitted ;  Mortis  v.  Remington,  I^rson's  Equity  B*- 
porta,  387. 
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not  ft  dtbtloebeeintha 
■BBKrnptcj'.uHi KIT iriiKJi  iDscTtmtoT  tgrtm  lo unpi no aiTiaenaot  Mntflc nndM  tb« mmmCiiJoB, 
■uka  tack  >  ondllot  %  niiAMoa  In  put  or  fiw  iba  vbtds  of  hk  dabt,  tif  t  aaw  nniUrttkliig  or 
kgnoMnt.— And  ununpilt  will  Ik  npoD  meh  now  piomlH  oi  lud^rlaklag- 

ThI8  was  an  Mtion  on  a  promisBory  Bote  bearing  date  ike  11th  Febmarj 
1775,  payable  to  one  Joseph  Traeman  (the  plaintiff's  brother),  three  months 
after  date,  for  67^.,  and  indoned  b;  Mm  to  the  pluntiff. 

The  declaration  contained  other  connte  for  gooda  aold,  money  had  and  re- 
ceived, and  on  an  aeconnt  slated. — The  defendant  pleaded,  Ist.  non  atiump- 
tit;  2ndtj,  «  that  on  the  Idth  Jannary,  1775,  he  became  bankmpt,  and  that 
the  debt  for  which  the  aaid  note  ms  given  was  due  to  the  plaintiff  before 
such  time  aa  he,  the  defendant,  became  bankmpt;  and  that  the  note  was 
given  to  Joseph  Tmeman  for  the  nse  of,  and  for  aecuring  to  the  said  plain- 
tiff his  debt  so  due."  The  canse  was  tried  before  Lord  Mansfield  at  the 
sitting  after  AfiohaelmaB  term,  1776,  when  the  jury  found  a  verdict  for  the 
plaintiff,  damages  72/.  12f.,  ooste  40i.,  snbject  to  the  opinion  of  the  Oonrt 
npon  a  special  case,  stating  the  answer  of  the  plaintiff  in  this  action,  to  a 
bill  filed  against  him  in  the  Exchequer  by  the  present  defendant  for  a  dis- 
covery of  the  oonsideration  of  the  note ;  the  substanoe  of  which  was  as  fol- 
lows :  "  that  on  ibtt  15lh  of  December,  1774,  the  defendant  Fenton  put- 
chased  a  ^quantity  of  lineu  of  the  plaintiff  Trueman  ;  and  it  being  ^^o^n■\ 
OBualto  abate  bl.  per  cent.,  to  persons  of  the  defendant's  trade,  ^  -< 
the  price,  after  such  abatement  made,  amounted  to  126/.  1B».  That  at  the 
time  of  the  sale  it  was  agreed,  that  one  half  of  the  purchase-money  should 
be  paid  at  the  end  of  six  weeks,  and  the  other  half  at  the  end  of  two 
months ;  and  in  oonsideration  thereof,  the  plaintiff  Trneman  drew  two  notes 
OD  the  defendant  for  63/.  9s.  each,  payable  to  his  own  order,  at  six  weeks 
and  two  months  respectively.  That  the  defendant  accepted  the  notes,  and 
thereupon  the  plaintiff  gave  him  a  discbarge  for  the  sum."  He  then  denied 
that  he  had  proved  or  claimed  any  debt  or  sum  of  money  nnder  the  com- 
miaeion;  but  set  forth,  that  he  acquainted  the  defendant  he  was  surprised 
at  his  ungenerous  behavionr  in  purchasing  so  large  a  quantity  of  linen  of 
him  at  the  ere  of  hii  bankruptcy,  and  informed  him  be  had  paid  away  the 
above  two  notes :  upon  which  the  defendant  pressed  him  to  take  up  the 
two  notes,  and  proposed  to  give  bim  a  security  for  part  of  the  debt.  That 
afterwards,  on  die  11th  of  February,  1775,  the  defendant  called  upon  the 
plaintiff,  and  volnntariiy  proposed  to  secure  to  him  the  payment  of  67/.,  in 
satis&otion  of  his  debt,  if  he  wo«ld  take  up  the  two  notes,  and  cancel  or 
deliver  them  up  to  tbe  defendant.  That  the  plaintiff  agreed  to  accept  this 
proposal  with  the  approbation  of  his  attorney,  and  desired  the  note  to  be 
made  payshle  to  his  brother  Joseph  Tmeman  or  order,  three  months  after 
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dmte.  That  he  took  np  the  two  MeeptanoeB  uid  deliTsred  them  to  the  de- 
fendant to  be  oancelled,  and  ai»»pted  the  above  note  for  672.,  in  aatinfactioa 
and  diaoharge  thereof.  That  a  commission  of  baakraptoy  issued  against 
the  defendant  on  the  19th  of  JanuAry,  1775,  and  that  the  banknipt  ob- 
tained his  oertifioate  on  the  17th  of  April  following."  The  queaUon  refer- 
red was,  whetlier  the  facts  above  stated  supported  the  merits  of  the  defend- 
ant's plea  f  If  they  did  not,  then  a  venliot  was  to  be  entered  for  the 
plaiotifT  on  the  general  issue.  But  if  the  merits  of  the  second  plea  snp- 
ported  the  defendant's  case,  then  a  verdict  was  to  be  entered  for  the  defend- 
ant on  that  plea. 

r*<t''1l  ^''  -^"^^  ^°^  ^'^^  plaintiff  argued,  that  the  note,  though  *^vcn 
'■  ^  after  the  bankruptcy,  was  in  this  case  binding  upon  the  defendant, 
and  therefore  the  certificate  was  no  bar  to  the  present  action.  1st.  Because 
the  goods,  though  sold  twfore  the  bankruptcy,  were  sold  on  credit,  and  not 
to  be  paid  for  till  a  future  day ;  therefore,  if  no  secnrity  at  all  had  been 
^ven,  the  debt  could  not  have  been  proved  under  the  oommiasion ;  becansa 
Buoh  a  case  does  not  fall  within  the  provisions  of  stat.  7  Q.  1,  o.  31. f  If 
not,  this  is  simply  the  case  of  a  sale  of  goods  on  fatuie  credit,  for  which 
the  vendor  receives  a  note  after  the  vendee  is  become  bankrupt :  becaoae 
the  two  drafts  drawn  by  the  plaintiff  on  the  defendant,  at  the  lime  of  the 
sals,  and  aocepted  by  the  defendant,  could  not  vary  the  agreement :  it  me 
still  a  sale  on  future  credit,  and  no  debt  due  till  after  the  bankruptcy.  Be- 
sides, they  were  afterwards  delivered  up.  If  no  debt  was  due  at  the  time 
of  the  bankruptcy,  the  merits  of  the  plea  are  olearly  not  proved :  fcff  tbe 
merits  are,  that  the  debt  was  then  due.  Now  it  clearly  was  not  due,  and 
therefore  the  certificate  was  no  bar  to  the  demand.  2ndly.  Supposing  it 
could  be  contended,  that  there  was  any  thing  like  a  debt  due  before  the 
bankruptcy,  yet  the  pliuntiff  upon  the  facts  stated  is  atjll  entitled  to  reoov« 
upon  the  note  io  question.  The  oon«deration  was  for  a  &ir  bona  fide  debt, 
without  any  mixture  of  fraud  or  preteooe  of  andne  advantage  by  tba  plain- 
tiff. On  the  contrary,  there  was  a  gross  fraud  on  the  part  of  the  defendant, 
in  obtaining  the  goods  upon  the  eve  of  his  becoming  bankrupt;  and  the 
conviction  of  snch  his  misconduct  was  the  inducement  with  him  to  offer  the 
security  now  in  dispute.  If  be  were  to  discha^e  the  whole  original  debt, 
it  would  not  be  more  than  was  due,  and  what  in  conscience  he  ought  to  pay. 
But  here  the  plaintiff  has  agreed  to  accept  much  less  than  in  conscience  was 
due  to  him.  If  so,  like  every  other  debt  which  a  man  is  bound  in  con- 
science to  discbarge,  it  is  a  good  ground  for  raising  an  assumpsit.  The 
slightest  acknowledgment  is  suffioient  to  revive  a  debt  barred  by  the  statute 
of  limitations.  So,  where  a  man,  after  be  comes  of  age,  promises  to  pay  a 
debt  contracted  during  bis  minority,  assumpsit  lies.  As  to  the  case  ai  a 
promise  by  a  bankrupt  to  pay  a  debt  in  cousideration  of  a  creditor's  signing 
r*3721  '^'^  certificate,  that  is  made  void  by  tbe  "^atat.  b  G.  2,  o.  30,  at.  11. 
*■  -'  Buteven  that  would  have  been  a  ground  of  action  before  the  statute; 
and  it  is  the  only  exception  made.  The  certificate,  no  doubt,  is  a  provision 
for  tbe  benefit  of  the  tMokmpt.  But  he  may  waive  it;  and  here  he  has 
waived  it  for  a  good  and  valuable  c<msideiadon.  If  so,  he  is  bound  by  the 
contract.    In  addition  to  Uiia  general  reasoning,  he  cited  the  oaoa  of  Lewis 

t  See  now  a  G.  4,  e.  ]«,  sect.  61. 
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T.  Chase,  2  P.  Wma.  620 ;  and  BarnordistoD  v.  Copeland,  argned  io  the 
Common  Pleas,  in  Hilary  and  £*Bter  terms,  1761,  MSS. 

Mr.  Davenport  oontra,  for  tbe  defendant,  contended  that  the  plaintiff  had 
no  other  remedy  for  his  debt,  but  by  reBorting  with  the  rest  of  Uie  creditors 
to  the  oommiaaion.  That  the  tranqaction,  though  colonred  over,  was  clearly 
iDtended  as  an  evasion  of  the  bankrupt  laws,  and  therefore  maoifaBtly  ille- 
gal. That  the  plaintiff's  taking  np  the  two  drafts,  and  accepting  another 
security  abort  of  bis  real  debt,  eonld  in  no  respect  be  a  new  consideration  to 
the  defendant;  beoaose  be  was  at  all  events  discharged  from  them,  by  his 
certificate:  and  as  to  the  objection  that  the  original  debt  itself  was  not 
within  the  stat.  7  G).  1,  c,  81,  and  therefore  could  not  have  been  proved 
under  the  oommiaaion,  it  clearly  might,  allowing  a  rebate  of  interest  for 
the  time  of  the  credit  given.  That  the  question  depended  solely  upon  the 
constrootion  of  the  bankrupt  laws,  and  particularly  the  ataL  5  Q-.  2,  o.  30  ; 
by  which  it  was  clear,  that  where  snob  a  promise  or  undertaking  is  made 
by  a  bankrupt  before  bis  certificate  obtained,  it  is  void.  That  any  other 
coDstmotion  would  open  a  door  to  that  collusion  respecting  the  certificate 
which  the  statnte  meant  to  avoid,  and  at  the  same  time  be  highly  injurious 
to  the  bankrupt.  Therefi>re  be  prayed  judgment  might  be  entered  for  the 
defendant. 

Lord  MoMfidd. — The  plea  pat  in,  in  this  case,  is,  that  the  debt  was  due 
at  the  ^e  of  the  act  of  bankruptcy  committed;  and  on  that  plea,  in  point 
of  form,  there  was  a  strong  objection  made  at  ^e  trial,  that  the  allegation 
was  not  strictly  tme :  because,  at  the  time  of  the  sale,  credit  was  given  to 
a  fnture  day ;  which  day,  as  it  appeared  in  evidence,  was  subgeqaent  to  the 
act  of  bankruptcy  committed.  To  be  sure,  on  the  form  of  the  plea,  the 
"defendant  most  ful.  But  [  never  like  to  entangle  justice  in  mat-  r^Mt,-, 
ters  of  form,  and  to  turn  partiea  round  upon  frivolous  objections  ^  -I 
where  I  can  avoid  it.  It  only  tends  to  the  rnin  and  destruction  of  both.  I 
put  it,  therefore,  to  the  counsel  on  the  part  of  the  plaintiff  to  give  up  the 
objection  in  point  of  form,  and  to  take  the  opinion  of  the  court,  whether 
aoeording  to  the  facts  and  truth  of  the  case,  the  defendant  coold  have 
pleaded  bis  certificate  in  bar  of  the  debt  in  question.  And  in  ease  they  had 
refused  to  do  so,  I  ehoold  have  left  it  to  the  jury  upon  the  merits.  The 
oonnset  for  the  pituntiff  very  properly  gave  up  the  point  of  form.  The 
question,  therefore,  upon  the  case  reserved,  ia  worded  thus :  Whether  the 
foets  support  the  merits  of  the  defendant's  plea  f  That  is,  whether  on  the 
merits  of  the  case,  properly  pleaded,  the  certificate  of  the  defendant  would 
have  been  a  bar  to  the  plaintiff's  action  ? — Now,  in  this  case,  there  Is  no 
fraud,  no  oppression,  no  scheme  whatsoever,  on  the  part  of  the  plaintiff  to 
deceive  or  impose  on  the  defendant;  and  as  to  collusion  with  respect  to  the 
certificate,  where  a  creditor  exacts  terms  of  his  debtor  as  the  consideration 
for  signing  his  oertifioate,  and  obtains  money  or  a  part  of  his  debt  for  so 
doing,  the  aasngnees  may  recover  it  back  in  an  action.  But  that  ia  not  the 
case  here.  So  tax  from  it,  the  transaction  it«elf  excluded  the  plaintiff  ^m 
having  any  thing  to  do  with  the  certificate.  No  man  can  vote  for  or  aguost 
the  certificate  till  he  has  proved  his  debt.  Here  the  plaintiff  delivers  up 
the  two  drafts  bearing  date  prior  to  the  aet  of  bankruptcy,  and  by  agree- 
ment accepts  one  for  little  more  thao  half  their  amount,  bearing  date  after 
the  commisBion  of  bankruptcy  sued  out.     Uost  dearly,  therefore,  he  could 


nothing  to  do  with  the  oertific«te. — Tb&t  brings  it  to  the  genenl  qneslMB, 
whether  »  hankrupt,  &fter  a  oomroisNon  of  bsakraptcj  sued  out,  ma;  not, 
in  oonsideration  of  a  debt  dne  before  the  Innkraptcj,  and  for  which  tite 
creditor  agrees  to  accept  no  dividend  or  benefit  nndor  the  oommisston,  iBikc 
anch  creditor  a  satisfaction  in  part  or  for  the  whole  of  hie  debt,  b j  ■  new 
undertaking  and  agreement  F  A  bankrupt  ma;  undoubtedly  contnctnew 
r*3741  ^^^^  i  therefore,  if  there  is  an  objection  to  his  reviving  an  old  debt 
<-  -I  bj  a  new  promise,  it  mnat  be  founded  upon  the  ground  of  its  being 
nudum  pactum.  As  to  that,  all  the  debto  of  a  bankrupt  are  dne  in  con- 
science, notwithstanding  be  has  obtained  his  certificate;  and  there  is  no 
honest  man  who  does  not  discharge  them,  if  he  afterwards  baa  it  in  hit 
power  to  do  so.  Thongh  all  legal  remedy  maj  be  gone,  Uie  debts  are  oteirl; 
not  extingnished  in  oonsoience.  How  hi  have  the  courts  of  equity  gone 
upon  these  principles?  Where  a  man  devisee  his  estate  for  payment  of  hi> 
debts,  a  court  of  equity  Bays,  (and  a  oonn  of  law  in  a  case  properly  hefon 
them  would  say  the  same,)  all  debts  barred  by  the  statute  of  limitatiou 
shall  oome  in  and  share  the  benefit  of  the  devise ;  because  thej  are  das  in 
conaoience :  therefore,  though  barred  by  law,  they  shall  be  held  tA  be  rented, 
and  charged  by  the  bequest.  What  was  said  in  the  argument  reUtire  lo 
the  reviving  a  promise  at  law,  so  as  to  take  it  out  of  the  statute  of  tiaiitt- 
tious,  is  very  tme.  The  slightest  acknowledgment  has  been  held  saffident; 
as  saying,  "  prove  your  debt  and  I  will  pay  youj" — "I  am  ready  toacooicil, 
but  nothing  is  due  to  you ;"  and  much  slighter  acknowledgments  tfasn  tbcst 
will  take  a  debt  ont  <^  the  statute.  So  in  the  case  of  a  man  who,  ifler  be 
comes  of  age,  promises  to  pay  for  goods  or  other  things,  which,  doriag  hia 
minority,  one  cannot  say  he  has  oontraoted  for,  becanse  the  law  disabks 
him  from  making  any  such  contract ;  but  which  he  has  been  &irl;  ind 
honestly  supplied  with,  and  which  were  not  merely  to  feed  his  extravsgiDW- 
but  reasonable  for  him  (under  bis  circumstances)  to  have ;  such  pronuM 
shall  be  binding  upon  him,  and  make  his  former  undertaking  good. — Let  a 
see  then  what  the  transaction  is  in  the  present  case.  The  bankrupt  sppean 
to  me  to  have  defrauded  the  plaintiff,  by  drawing  him  in,  on  the  ere  of  * 
bankruptcy,  to  sell  him  snob  a  quantity  of  goods  on  credit.  It  was  gnstl; 
dishonest  in  him  to  oontraot  such  a  debt  at  a  time  when  he  mnat  have  known 
of  his  own  insolvency,  and  whioh  it  is  clear  tiie  plaintiff  bad  not  the  smtllM 
snspicion  of,  or  he  would  not  have  given  credit,  and  a  day  of  paymsnl  rit 
futaro.  On  the  other  hand,  what  Is  the  oondnot  of  the  plaintifff  H* 
relinquishes  all  hope  or  chance  of  benefit,  from  a  dividend  under  the  eoei- 
„„-;..  mission,  by  forbearing  to  prove  bis  debt ;  gives  up  the  secnnties  bi 
'-  -'  had  received  *from  the  bankrupt,  and  aocepts  of  a  note,  amonntnii 
to  little  more  than  half  the  real  debt,  in  full  satisfaction  of  his  whole  denud. 
Is  that  against  considenoe  f  Is  it  not,  on  the  contrary,  a  fair  considenn'M 
for  the  note  in  question  f  He  might  foresee  prospects  from  the  way  of  lift 
the  bankrupt  was  in,  which  might  enable  him  to  reoover  this  part  of  bia  d«bt, 
>  and  he  takes  his  chance ;  for  till  then  be  could  get  nothing  by  the  meraui- 
prisonment  of  bis  person.  He  uses  no  threats,  no  menace,  no  of^nessHn, 
no  nndue  inflnenoe ;  but  the  proposal  first  moves  ^m,  and  is  the  bankmpt't 
own  voluntary  request.  The  single  question  then  is,  whether  it  is  puMbk 
for  the  bankrupt,  in  part  or  for  the  whole,  to  revive  the  old  debt?   if  ^ 
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that,  Mr.  JaBtioc  Aston  baa  euggested  to  me  Ae  anUiority  of  Dillon  7.  Bailej, 
where  the  Court  would  not  hold  to  Bpeeiftl  bail,  bat  thought  reviving  the  old 
debt  wu  a  good  oonsideration.  The  two  eases  cited  by  Mr.  Bnller  are  yer; 
material.  Lewis  t.  Chase,  1  P.  Wme.  620,  is  much  stronger  than  this ;  for 
that  smelt  of  the  oertifioato  ;  and  the  Lord  Chancellor's  reaBOning  goes  fnlly 
to  the  present  question.  Then  the  ease  of  Bamardiston  t.  Coupland,  in  G> 
B.,  is  in  point.  Lord  Chief  Jastice  Willes  there  sajs,  <<  that  the  revival  of 
an  old  debt  ie  a  sufficient  consideration."  That  determines  the  whole  case. 
Therefore,  I  am  of  opinion,  that  if  the  plea  put  in  had  been  formally  pleaded, 
the  merits  of  the  case  would  not  have  been  sufficients  to  bar  the  plointifi'B 
demand. 

Aston,  Justice. — As  a  case  of  conscience,  I  am  clearly  of  opinion  that  the 
plaintiff  is  entitled.  Wherever  a  party  waives  his  right  to  come  in  nnder 
the  commission,  it  is  a  benefit  to  the  rest  of  the  creditors.  In  the  case  of 
IHllon  V.  Bailey,  the  Court  on  the  last  day  of  the  term  were  of  opinion, 
"  that  the  defendant  oould  not  bo  held  to  special  bail;  yet  they  would  not 
say  that  he  might  not  revive  the  old  debt,  which  was  clearly  due  in  eon* 
science."  A  bankrupt  may  be,  and  !s,  held  to  be  discharged  by  hie  eertifi- 
oate  from  alt  debts  due  at  tbe  time  of  the  commission ;  but  still  he  may  make 
himself  liable  by  a  new  promise.  If  he  oonld  not,  the  provision  in  the  stat. 
5  Q.  2,  o.  30,  sect.  11,  by  which  every  seourityfor  the  payment  of  any  debt 
due  before  die  party  became  bankrupt,  as  a  coasideration  to  a  creditor  to 
sign  bis  certificate,  "is  ro«de  void,  would  be  totally  nugatory. — Lord  >-«o-^., 
Matufidd  added  that  this  obserTaUon  was  extremely  forcible  and  I-  '  -I 
strong. 

Pa-  Our.    Judgment  for  the  plaintiff. 


Ov  the  same  ground  stands  a  promise  to  pay  a  debt  barred  by  the  statute  of 
limitations,  Hejling  v.  Hostiogs,  Lord  Bajun.  389 ;  or  by  tbe  proTisioos  of  an 
insolvent  act,  Best  v.  Barber,  3elw.,  N.  P.  59 ;  or  contracted  during  iDfancy, 
Southerton  v.  Whitlocke,  1  Str.  690.  But  in  all  these  cases  the  legislature 
has  intervened.  In  the  case  of  bankruptcy,  ?tat.  6  O.  4,  c.  16,  s.  131,  enacts, 
"  that  no  bankrupt,  oTter  his  certificate  shall  have  been  allowed,  shall  be  liable 
to  pay  or  satisfy  any  debt,  claim,  or  demand,  from  which  he  shall  have  been 
discharged  by  virtue  or  such  certificate,  or  any  part  of  such  debt,  claim,  <v  de- 
mand, upon  any  contract,  promise,  or  agreement  made,  or  to  be  made,  after 
the  suing  oat  of  the  commission,  unless  sach  promise,  contract,  or  agreement  be 
made  in  vriting,  aigned  by  the  bankrupt,  or  by  tome  ptretm  thereto  latf/ullj/ 
aulhorUid  .n  writing  by  such  bankrupt.  [Such  a  promise  need  not  state  the 
amount  of  the  debt :  that  may  be  supplied  by  parol  evidence,  Lobb  v.  Stanley, 
5  Q.  B.  574.  It  may  be  made  before  certificate;  but  in  that  case  it  aught  dis- 
tinctly to  appear  that  the'  bankrupt  meant  to  pay  personally,  notwithstanding 
his  certificate,  and  not  merely  that  his  estate  should  pay,  Kirkpatrick  v.  Tatter- 
sail,  13  Mee.  &,  W.  766.  And  such  a  promise  may  be  founded  on  a  contingent 
liability,  for  instance  that  of  a  secarity  for  his  principal  debtor  before  payment 
of  the  debt:  and  it  may  be  framed  so  as  to  preserve  the  right  of  action  which 
may  accrue  in  respect  of  such  liability,  notwithstanding  that  the  52nd  section 
of  the,  bankrupt  act  gives  the  surety  a  right  of  proof  upon  payment  of  the  debt, 
Earle  v.  OLver,  2  £zch.  71 ;  in  which  case  the  whole  subject  underwent  a  full 
discuBsioD.]     In  the  case  of  the  statute  of  limitations,  stat  9  Q.  4,  c.  14,  re- 
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qnires  that  tlie  acknowledgment  which  is  to  take  »  case  out  or  its  operation 
shall  be  in  writing  tigned  by  the  party  to  he  eharged  thereby;  leaTing,  however, 
the  effect  of  part  paTment  as  it  stood  before  the  act.  See  Whitcomb  t.  Whit- 
ing, ante,  et  notas.  (Bea  as  to  the  effect  ani)  coDstroctioD  of  sach  a  pTomioe, 
Gardner  t.  M'Mabou,  3  Q.  B.  56,  2  G.  A  D.  593, 8.  G. ;  Hamphrej^  v.  Janes, 
14  Uee.  &  W.  1 ;  Hart  v.  Prendergut,  14  Mee.  &  W.  T41 ;  Cheal:r  v-  Dalb;, 
4  You.  A  CoU.  228 ;  Phillipi  v.  PhUlip*,  3  Hare,  299 ;  Cripps  v.  Davis,  12  Mee. 
&  W,  159 ;  IrvlDg  t.  Ycitch,  3  Uee.  &  W.  90.]  In  the  case  of  the  insotveDt, 
Stat  7  G.  4,  c.  57,  s.  61,  directed,  and  1  ft  2  Yict.  c.  110,  b.  91,  now  directs, 
that,  after  any  person  shall  have  become  entitled  to  the  benefit  of  that  act,  by 
an;  such  a^jodicatioo  as  therein  aforesaid,  no  writ  of_fi.fa.  or  elegit  shall  issae 
on  any  judgment  obt^ned  against  him  for  an;  debt  or  snm  of  money  with  re- 
spect to  which  he  shall  have  so  become  entitled,  nor  in  any  action  or  any  neie 
eoviract  or  security  Jbr  payment  thereof,  except  upon  the  judgment  entered  np 
against  such  prisoner,  according  to  that  act;  and  if  any  salt  or  action  he 
brought,  or  any  scire  Jaciax  iseaed  against  any  each  person,  liiB  heirs,  execntora, 
administrators,  or  assigns,  for  any  snch  debt  or  snm  of  money,  or  on  any  new 
contract  or  security  for  payment  thereof,  or  npou  any  judgment  obtained 
against,  or  any  statute  or  recognisance  acknowledged  by  such  person  for  the 
same,  except  as  aforesaid,  it  shall  be  lawful  for  such  person,  his  heirs,  ex- 
ecutors, or  administrators,  to  plead  generally,  that  sach  person  was  duly  dis- 
charged according  to  this  act,  by  the  order  of  adjudication  made  in  that  behalf ; 
and  that  such  order  remains  in  force,  without  pleading  any  other  matter  speci- 
ally, whereto  the  plaintiff  may  reply  generally,  and  deny  the  matter  pleaded  as 
aforesaid,  or  reply  any  other  matter  or  thing,  which  may  show  the  defendant 
not  to  be  entitled  to  the  benefit  of  this  act,  or  that  such  peisoa  was  not  dnly 
discharged,  according  to  the  provisions  thereof,  in  the  same  manner  as  the 
plaintiff  or  plaintiffs  might  have  replied  in  case  the  defendant  had  pleaded  this 
act,  and  a  discharge  by  virtue  thereof,  specialty.  The  defendant  must  take 
advantage  of  this  act  by  pleading  at  tha  proper  time,  for  the  Conrt  will  not  re- 
lieve him  in  a  summary  way,  as  by  setting  aside  a  judgment  signed  on  a  war- 
rant of  attorney  to  confess  judgment  in  an  action  on  a  bill  given  for  the  old 
debt.  Philpott  V.  Aslett,  4  Tjrw.  729  ;  [Denne  v.  Knott.  7  Mee.  4  W.  144; 
and  see  a  similar  point  upon  the  gaming  acts,  Lane  v.  Chapman,  11  Ad.  &  Ell. 
966.]  Sed  vide  ^mith  v.  Alexander,  5  Dowl.  13,  where  Williams,  J.,  set  aside 
a  warrant  of  attorney ;  but  there  do  action  had  been  brought,  so  that  defendant 
had  had  do  opportunity  of  pleading.  If  properly  taken  advantage  of,  the  act  is 
a  defeDce,  even  though  there  be  a  new  consideration  for  the  insolvent's  promise 
to  discharge  the  old  debt.  Evans  v.  Williams,  3  Tyrw.  226;  [Ashley  v.  Kil- 
lick,  5  Mee.  ft  W.  509 ;  sed  vide  Denne  v.  Knott,  7  Mee.  ft  W.  144,  where  the 
bond  was  for  the  old  debt,  and  220/.  more;  and  Steermaa  T.Thompson,  11  Ad. 
ft  Ell.  1027,  in  which  a  bill  for  the  old  debt  and  a  new  one  was  held  valid  pro 
tanto ;  and  a  warrant  of  attorney  under  similar  circnmBtaneeB  was  sanctioned 
pro  tanto  in  Colhna  v.  Benton,  2  Man.  &  Or.  868.  No  similar  provision  has 
been  found  in  5  ft  6  Vict.  c.  116,  or  7  &  8  Yict.  c.  96;  which,  indeed,  seem  to 
have  been  framed  upon  the  model  of  the  bankrupt  acts,  and  to  admit  some  other 
provisions  essential  to  an  insolvent  code,  such,  for  instance,  as  those  relating  to 
the  ecclesiastical  properly  of  clergymen.]  Lastly,  the  case  of  the  infant  is  pro- 
vided for  by  sets.  9  0.  4,  c.  14,  s.  5,  which  enacts  that  "  no  action  shall  be  main- 
tained  whereby  to  charge  any  'pereon,  upon  any  promise  made  after  full 
I  -I  age,  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratification, 
after  full  age,  of  any  promise  or  simple  contract  made  during  infancy,  unless 
such  promise  or  ratificatiou  shall  be  mode  by  some  writing,  signed  by  the  party 
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to  be  charged  therewith."  [In  Hartley  v.  Whwton,  11  Ad.  &  Ell.  AM,  a  paper 
in  theae  words,  "  I  am  sorrj  to  give  yon  ho  mucb  tronble  in  catling,  but  I  am 
not  prepared  for  yon,  bat  will  without  neglect  remit  jon  ia  a  short  time ;"  aigoed 
b;  the  debtor,  thongh  without  address,  and  naming  no  tata,  was  held  a  snfficient 
ratification  of  a  contract  made  doling  his  infancy,  and  it  was  farther  held,  that 
it  was  for  the  defendant  to  prove  that  he  was  nnder  age  when  it  was  written,  if 
he  BO  asserted.  In  Thornton  v.  Illing^orth,  2  B.  &  C.  824,  it  was  decided  that 
»  ratiflcatioo  by  an  infant  after  action  bronght  is  not  sufficient.  The  snbject  of 
ratification  of  contracts  diade  b;  infants,  and  the  proper  mode  of  pleading  it, 
was  much  considered  in  Williams  v.  Hoore,  11  Mee.  &  W.  195.] 

Notwithstaoding  the  above  enactments,  the  principles  laid  down  in  the  text 
coDtinne  in  fall  force,  and  apply  to  contracts  entered  into  in  writing,  according 
to  the  directions  of  the  respective  acts  prescribing  that  ceremony,  exactly  as 
they  would  have  applied  to  parol  contracts  conceived  in  similar  terms  before 
those  statutes.  In  the  case  of  the  insolvent,  indeed,  such  a  contract  is  now 
prohibited. 


See  the  Amerioan  cases  of  Mills  v.  Wyman,  S  I^okerivg,  207;  Snevil; 
V.  Reed,  9  Watts,  S96,  &o.,  cited  in  the  note  to  Lamplaigb  v.  Brathwaite, 
ante. 

It  is  now  settled,  thongh  npon  gronnds,  it  is  said  bj  OrBSOlT,  C.  J.,  dif- 
ficult to  understand,  that  a  debt  dischaiged  by  certificate  of  bankruptcy 
may  be  an  available  consideration  for  &  new  promise;  Field's  Estate,  2 
lUwle,  S51 ;  Way  v.  Sperry,  6  Gashing,  289  ;  but  the  promise  mnst  be  an 
express  one.  A  mere  recognition  or  acknowledgment  creates  no  legal  lia- 
bility to  pay;  Porter's  Administrator  y.  Porter,  81  Maine,  169;  and  in 
the  case  last  cited,  where  a  party  declared  his  ntter  inability  to  pay  an  old 
note,  bat  agreed  to  give  a  new  one,  including  principal  and  interest  for  the 
old  note ;  the  new  one  to  be  on  demand,  it  was  decided  that  no  action  could 
be  sustained  on  the  original  debt.  See  also  Turner  v.  Chrisman,  20  Ohio, 
889,  and  Cambridge  Institution  t.  Littlefield,  6  Gushing,  211,  where  even 
payment  of  interest  was  held  insufficient.  A  less  unequivocal  engagement 
— "  any  word  signifying  an  intent  to  pay  " — seems  to  satisfy  the  courts  of 
Rhode  Island.  But  this  certainly  is  very  loose ;  and  is  contrary  to  the  law 
of  the  larger  states. 

Whether  the  plaintiff  must  declare  on  the  original  engagement  or  evi- 
dence of  debt,  or  whether  npon  the  new  promise;  and  whether  the  original 
debt  with  all  its  charootoristicB  and  consequences  is  re-assumed,  is  not  per- 
fectly settled.  In  the  Pennsylvania  ease  of  Field's  Estate,  above  cited, 
it  was  decided  that  where  the  original  obligation  was  by  specialty,  the  sub- 
seqnent  re-assumplaon  of  the  debt  did  not  revive  the  specialty,  but  created 
only  a  simple  contract  liability ;  and  this  seems  to  be  the  law  in  Kentucky ; 
8  B.  Monroe,  7.  But  in  Turner  v.  Chrisman,  20  Ohio,  839,  the  court, 
«  yielding  to  the  weight  of  authority,"  both  English  and  Amerioan,  said 
that  a  new  promise — if  disdnct  and  nneqnivocal,  and  not  a  simple  acknow- 
ledgment— may  be  given  in  evidence  to  support  a  recovery,  though  the 
plaintiff  may  have  declared  on  the  original  cause  of  action,  without  noticing 
the  subsequent  promise.  And  in  the  well  considered  case  of  Way  t.  Sper- 
ry,  6  Gushing,  239,  a  distinct  and  unequivocal  promise  by  the  maker  of  a 
promissory  note  to  the  payee  of  it,  to  pay  the  note,  was  decided  to  be  a 
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promiM  to  pay  aooording  to  its  tenor,  and  to  revive  ita  negotiability ;  and 
an  endorsee  recarered  aeoordingly.  Mbtoalv,  J.,  who  gave  the  opinion  of 
the  conrt,  admitted  that  in  Sew  York,  Vermont  and  Maine,  the  deoidona 
were  the  other  wa^,  as  appeared  bj  Depuy  t.  Swart,  8  Wendell,  185 ; 
Moore  t.  Viela,  4  id.  420 ;  Walbridge  v.  Harron,  18  Vermont,  444 ;  and 
White  V.  Gnflhing,  17  Sheplej,  267.  But  the  Sapreme  Court  of  Massa- 
chusetts was  not  latisGed  with  the  gronnda  of  those  decirioni. 

J.  W.  W. 


[•378]  *CREPPS  V.  DURDEN  ET  ALIOS. 


TRINITY.— 17  GEO.  3.  B.  B. 


rjnilgiUMlmeiri 


conmH  but  o»  oOns  od  the  lune  Ibt,  bj  "  aiardilng  U>  ordlnuT  « 
UT  n  ttw  (latnts  M  Ou.  1,  a.  T.    Ami,  If  ■  JiuUcb  at  ptue  pnowl  lo 
MtMiulCjfarlheauKdij.Il  L 
DDTleUoiu  ua  qaub*L(iI) 


This  was  an  action  of  trespass  brought  bj  the  plaintiff  against  the  defend- 
ant, for  breaking  into  his  house  and  taking  away  hia  goods,  and  converting 
them  to  his  own  nee :  to  this  the  general  issne  was  pleaded,  and  the  cause 
oame  on  to  be  tried  at  Westminster,  before  Lord  Mansfield,  at  the  sittings 
after  Easter  term,  1777 ;  when  a  verdict  was  found  for  the  plaioti^  for 
three  several  sums  of  five  shillings  each,  and  coats  4Qi.,  subject  to  the 
opinion  of  the  oonrt  upon  the  following  case :-~"  That  the  plaintiff  was  con- 
victed of  selling  small  hot  loaves  of  txead,  the  same  not  being  any  work  of 
charity,  on  the  same  day  (being  Sunday)  by  fonr  separate  oonvictions, 
which  were  as  follow :  <  Westmiaster,  to  wit.  Be  it  remembered,  that  on 
the  10th  of  November,  1776,  Peter  Crepps,  of,  &o.,  baker  and  Salter  of 
bread,  is  lawfully  convicted  before  me,  Jonathan  Durden,  one  of  his  Ma- 
jesty's juirt-ioee  of  the  peace  for  the  said  oity  and  liberty  of  Westminster, 
for  unlawfully  doing  and  exercbing  certain  worldly  labour,  budness  and 
work  of  his  ordinsry  oalling  of  a  baker  in  the  parish  aforesaid,  by  aelliog 
of  small  hot  loaves  of  bread,  commonly  called  rolls,  the  same  not  being 
any  work  of  neoesaity  or  charity,  on  the  said  10th  of  November,  being  the 
f^a-ja-.  Lord's  day,  commonly  called  Sunday,  contrary  to  *tbe  statute  in 
>-  ^  that  case  made  and  provided;  for  which  ofience  I,  the  said  JonatJian 
Durden,  have  adjudged,  and  do  hereby  adjudge,  the  said  Peter  Crepps  to 
have  forfeited  the  sum  of  five  shilUngB.' " 

The  three  other  convictions  were  verbatim  the  same,  without  any  varia- 
tion. The  case  then  proceeded  to  state,  that  the  defendant  Ihiidan  issued 
the  fonr  warrants,  afterwards  steted,  to  the  other  defisudants,  who  by  virtue 
of  those  warrante  levied  the  four  penalties  of  fire  shillings  each,  and  the 

(a)  See  an  anilogoas  eaia.  Brooks  and  another  v.  Qlenorow,  2  M.  &  Bob.  B3; 

[and  see  R.  t.  EuUni  Counties  Railosj,  10  Mee.  &  W.  G6.  As  lo  tho  effect  of  two 
orders  or  oonvletioiiB  for  the  same  offence,  «ee  Witkins  t.  Henswortb,  7  Ad.  A  EIL 
807;  Wtlkins  t.  Wright,  STttw.  880;  2  C.  A  H.  IBS.] 
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czpeosee.  The  first  of  theae  four  warrants  ran  thns:  "  WestmiDstertowtt. 
To  tho  ooDBbibles  of  St.  James's,  in  the  city  and  liberty  of  WestminBter, 
Whereas  information  has  been  made  before  me,  Jonathan  Dnrden,  one  of 
his  Majesty's  justices  of  the  peace  for  the  city  end  liberty  of  Westminster, 
that  Peter  Crepps,  baker,  of,  &a.,  did  on  the  IQth  day  of  November,  17T6, 
being  the  Lord's  day,  commonly  called  Sunday,  exercise  his  trade  and 
ordinary  calling  of  a  baber,  by  selling  hot  loaves  of  bread,  contrary  to  ihe 
statute  in  that  case  made  and  provided ;  and  whereas  the  said  Peter  Crepps 
has  been  duly  summoned  to  appear  before  me,  to  answer  to  the  said  infor- 
mation, bnt  has  contemptuously  refused  to  appear  to  answer  the  contents 
thereof;  and  whereas,  upon  full  examination,  and  upon  the  oath  of  J.  H., 
the  said  Peter  Crepps  was  lawfully  convicted  before  me  of  the  offence  afore- 
said, whereby  he  has  inonrred  the  penalty  of  five  shillings,  pursuant  to  the 
statute  in  that  case  made  and  provided ;  therefore,"  &e.  &c.  The  words  of 
the  other  three  warrants  were  verbatim  the  same. 

The  first  question  reserved  was,  whether  in  this  action,  and  before  the 
oonvictioDS  were  quashed,  an  objection  could  be  made  to  their  legality  ?  If 
no  objection  could  be  made,  then  a  nonsuit  was  to  be  entered.  But  in  ease 
an  objection  to  their  legality  might  be  made,  then  the  question  was,  whether 
the  levy  under  the  three  last  warrants  could  be  justified  J  If  not  justi- 
fiable, a  verdict  was  to  be  ent«red  for  the  plaintiff,  with  lbs.  damages 
and  40s.  coats ;  if  justifiable,  then  a  verdict  was  to  be  entered  for  the  de- 
fendants. 

Mr.  BvUer  for  the  pluntiff,  as  to  the  first  point,  insisted,  that  wherever  a 
conviction  is  in  itself  clearly  bad,  it  is  open  to  the  party  to  take  objection 
to  it  in  an  action  against  the  justice;  and  it  is  no  answer  on  his  r^i^sni 
part  to  say,  that  the  oonviotion  is  not  quashed,  or  in  force ;  because  I-  ^ 
it  is  incumbent  upon  him  to  show  the  regularity  of  his  own  proceedings. 
That  there  were  several  oases  to  this  purpose  ;  and  though  they  were  decis- 
ions at  Nisi  Prius,  yet,  as  they  were  uniform  in  laying  down  the  same  doc- 
trine, they  ought  to  have  considerable  weight  in  this  case.  The  first  he 
should  mention  was  Hill  v.  Bat«man,  I  8tr.  711 ;  not  for  the  principal 
matter  adjudged,  but  becanee  it  was  agreed  on  all  hands,  in  that  ease,  as  a 
aettled  point,  "  that  in  all  actions  against  justices  of  peace,  they  moBt  show 
^e  regularity  of  their  proceedings."  He  added,  that  he  had  a  manuscript 
note  of  the  same  case,  to  the  same  purport.  In  a  case  of  Moult  v.  Jennings, 
conm  Eyre,  C.  J.,  upon  trespass  and  false  imprisonment  against  the  defend- 
ant, and  the  general  issue  pleaded,  it  appeared  that  the  plaintiff  had  bees 
convicted  of  swearing;  and  Eyre  said,  if  the  nature  of  the  oaths  hud  not 
been  specified  in  the  conviction,  so  that  they  might  appear  to  the  court,  the 
conviction  would  have  been  void.  In  Stanbury  v.  Bolt,  coram  Portescne, 
3;  Trin.  11  CI.  1,  upon  trespass  for  taking  ahrass  pan,  and  false  imprison- 
ment, it  did  not  appear  that  the  plaintiff  had  been  snmmoned ;  and  the  con- 
vicdon  was  adjudged  void  for  that  reason  only.  In  Cole's  case.  Sir  William 
Jones,  170,  it  was  held  by  the  whole  Court,  "  that  if  a  justice  does  not 
pursue  the  form  presorihed  by  the  statute,  the  party  need  not  bring  error, 
but  all  is  void,  and  coram  nan  judke."  There  are  other  authorities  in  which 
it  has  been  held,  that  an  action  will  lie,  even  though  the  conviction  is  good 
in  point  of  form,  if  it  is  not  supported  by  the  truth  and  justice  of  the  case. 
There  was  one  in  Shropshire,  before  Qould,  J.,  where  the  plaintiff  had  been 
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Gonvicted  opoD  tbe  game  l&ws,  uid  the  conTiution  itself  good  in  pcriiit  of 
fonn :  but  the  party  was  not,  io  trnth,  an  object  of  the  game  Uwb;  wbere- 
npoD  Gould  direoted  the  jury  to  find  for  the  plaintiff,  which  thej  aceord- 
inglj  did.  There  was  another  case  in  Lancaahire,  before  Mr.  Jnstiw  Gould, 
to  the  same  effect.  In  oriminal  cases  it  is  clear,  that  the  conviction  bnng 
good  in  point  of  farm  is  no  protection  to  the  jostice ;  and,  if  not,  whj  shoBld 
r*<tfi1i  i'  ''B  ^  in  a  civil  action  7  If  he  convict  illegally,  he  ought  not  lobl 
'-  -J  sheltered,  end  au  action  is  the  *on]y  mode  of  redress  to  the  par^ 
injured.  Bat,  if  the  formality  of  the  conriotion  is  to  be  an  answer  to  Ihs 
loUoD,  the  party  injured  would  be  without  redress,  where  be  would  be  moit 
entitled  to  it ;  because  the  caution  of  the  justice,  to  be  omrect  in  fona, 
would  increase  in  proportiou  to  liis  intention  to  act  illegally.  In  Brncklcs- 
bury  T.  Smith,  2  Bur.  656,  every  act  previous  to  the  conviction  is  set  ont, 
as  well  as  the  couvictioo  iteelf.  If  this  case  had  happened  before  the  sUL 
7  Jac.  1,  c.  5,  which  enables  justices  of  peace  to  plud  the  general  ismt, 
and  give  the  special  matter  in  evideoce,  the  defendant  most  have  apeoall; 
Kt  forth  every  stage  of  the  proceedings  upon  the  record,  and  the  omisaon 
of  any  one  fact  would  have  been  fiital ;  or,  if  npcD  the  face  of  the  reeoid 
it  had  appeared  the  conviction  was  illegal,  it  would  have  been  a  good  man 
of  demurrer.  Since  the  statute,  his  defence  must  be  equally  good  in  evi- 
dence; for  the  statute  docs  not  vary  the  law;  it  only  meant  to  ease  the 
justice  Irom  the  difficulty  and  risk  of  special  pleading.  Even  in  cases  wbers 
the  legislature  gives  a  summary  form  of  conviction,  and  where  no  mmniDBi 
is  necessary,  the  j  uetioee  must  pursue  the  form  presoribed,  or  it  will  be  bl*L 
Secondly,  upon  the  merits :  the  words  of  the  stat.  29  Car.  2,  o.  7,  are,  "  tbit 
no  tradesman  or  other  person  shall  do  or  exercise  any  wordly  labour,  bnsineu, 
or  work  of  their  ordinary  calling  on  the  Lord's  day,  works  of  necessity  snil 
charity  only  excepted."  In  Rex  v.  Cox,  2  Bur.  786,  the  court  held,  u  that 
baking  puddings  and  pies  was  within  Uieexoeptiou;"  and,  if  bo,  whyshonid 
not  the  baking  rolls  be  so  too  f  But  what  ia  decisive  is,  that  the  stat  39 
Car.  2,0.  7,  gives  no  summary  form  of  conviction ;  whereas  the  convictiou 
produced  barely  state  that  the  plaintiff  was  convicted,  without  any  informa- 
tion, summons,  appearance,  or  evidence  being  stat«d.  In  point  of  ftmn, 
therefore,  all  four  are  bad.  Lastly,  supposing  they  were  good  in  ftwm,  tk> 
three  last  are  au  excess  of  the  justice's  jurisdiction ;  for  the  offence  created 
by  the  statute  is  "exercising  bis  calling  on  the  Lonl's  day."  If  the  pUin- 
tiff,  therefore,  bad  eoatinned  baking  from  morning  till  night,  it  would  atil] 
be  bot  one  offence.  Here  there  are  four  convictions  for  one  and  the  tame 
offence;  consequently,  as  to  ^iree,  there  is  an  excess  of  jnrisdiction :  and 
«^„^.  if  BO,  all  is  void,  and  iroram  nonjudiee;  *and  an  action  will  lie,  not 
'■  ^  only  against  the  justice,  but  likewise  against  the  officers.  To  this 
point  he  oited  Uardres,  484,  aud  concluded  by  praying  judgment  (bi  the 
plaintiff. 

Mr.  T.  Gotoper,  contra,  for  the  defendant,  contended  1.  That  by  the  hue 
production  of  the  conviction  at  the  trial  the  oaose  was  at  an  end,  and  tbo 
Court  estopped  from  any  further  inquiry.  That  it  was  the  general  appifr 
hension  and  prevailing  opinion  of  the  profession,  founded  in  constant 
practice,  that  a  oonviotion  in  a  matter  of  which  the  justice  bad  juiisdtctios, 
must  be  removed  by  certiorari  and  quashed,  before  it  can  be  questioned  at 
Mbi  Frius.    If  be  has  no  jurisdiction,  do  doubt  but  ail  ia  coram  nmjvdke, 


CBEFFS  v.  DT7BDEN    ET  AL.  803 

tnd  void.  But  bera  the  jnstioe  had  jnrisdiction;  and  if  bo,  with  deference 
to  the  opiaion  of  Mr,  Justice  Gould,  in  the  cause  tried  before  him  in 
Shropshire,  the  oonviotioa,  m  to  the  matter  of  fact  contained  in  it,  is  oon- 
^  olnsive  in  favonr  of  the  jnstioe  in  an  action,  though  it  is  not  io  in  an 
information.  If  it  were  not,  instead  of  the  mischief  to  he  apprehended 
from  the  oppression  of  the  jnstioe,  no  one  wonld  aot  in  the  ootnmission. 
2.  As  to  the  objeotiona  which  have  been  taken  to  the  conviclione  in  point 
of  form,  be  said,  it  would  be  time  enough  to  answer  them  when  the  con- 
victions  were  removed  and  stood  in  the  paper  for  argnmeat.  At  present  it 
was  sufficient  to  observe  that  they  continaed  as  so  many  judgments  on 
record,  and,  as  such,  conolosive,  lilt  reversed  by  appeal,  or  quashed  by  this 
Court.  He  agreed  the  stat.  7  Jao.  1,  o.  5,  did  not  vary  the  law;  but 
insisted,  that  before  that  statute,  it  would  have  been  a  good  plea  for  the 
defendant  to  have  stated,  that  the  plaintiff  was  convicted,  &c.,  as  in  this 
ease;  and  if  the  pluntiff  had  traversed  the  conviction,  the  defendant  might 
have  demurred.  The  sole  ground  and  object  of  taking  away  the  certiorari 
in  the  several  sets  of  parliament  for  that  purpose,  was  to  prevent  vsEatious 
suits  agaiast  jusdoes  for  mere  informalities  in  their  proceedings.  But  they 
Still  reniaia  liable  to  an  information  if  they  wilfully  aot  wrong.  This  Court 
has  often  lamented,  when  obliged  to  qiush  a  conviction  for  want  of  form, 
because  it  opens  a  door  to  an  action. 

As  to  this  being  but  one  continued  offence,  it  might  be,  that  it  was  ear* 
ried  on  at  four  different  plaoes ;  for  there  is  ^evidence  of  four  differ-  r*oQo.i 
ent  acts,  and  the  Court  will  not  presume  the  contrary  against  the  ^  -I 
justice.  Bat,  if  the  nature  of  the  oSenoe  is  such,  that  it  could  only  be 
committed  once  in  the  same  day,  still  the  pluntiff  has  no  remedy,  while 
the  convictions  are  in  foroe,  but  by  removing  them  into  this  Court  to  be 
quashed  for  illegality. 

Lord  Mnufield. — Hay  there  not  be  this  point,  that  the  justice  bad  no 
jurisdiction,  after  convicting  the  plaintiff  in  the  first  penalty.  The  aot  of 
parliament  gives  authority  to  punish  a  man  for  exercising  his  ordinary  call- 
ing on  Sunday.  The  jastioe  exercises  his  jurisdiction,  by  oonvictiog  him 
la  the  penalty  for  so  doing.  Bat  then,  he  has  proceeded  to  convbt  Mm 
for  three  other  offences  in  Uie  same  day. 

Mr.  Chwper. — If  he  has  done  so,  it  is  only  a  ground  for  quashing  the 
oonviclions:  bat  no  priority  appears  to  ^ve  legality  to  one  in  prefeienae  to 
the  other. 

Lord  Mantjield. — This  point  yon  agree  in;  that  if  the  justice  had  no 
jariBdictioo,  it  is  open  to  inquiry  in  an  action.  Now,  if  there  are  four  con- 
victions, for  one  and  the  same  o%noe  committed  on  one  and  the  same  day, 
three  of  them  must  necessarily  be  bad ;  and  if  so,  It  does  not  signify  as  to 
the  merits  of  the  action  which  of  the  four  is  legal,  or  which  illegal. 

I  do  not  remember  that  at  the  trial  it  was  contended  the  plaintiff  would 
be  entitled  to  recover  if  the  convictions  were  informal ;  or  that  any  objec- 
tion was  taken  to  their  formality  there.  The  single  question  int«nded  to 
be  tiled  was,  whether  there  could  be  more  than  one  penalty  incurred  for 
exercising  a  man's  ordinary  calling  on  one  and  the  same  Sunday  ?  As  to 
that  there  can  be  no  doubt :  the  only  doabt  was,  whether  that  objection  could 
be  taken  at  the  trial  before  the  convictions  were  quashed.  In  the  extent  in 
which  the  argument  upon  that  point  has  proceeded,  it  is  a  matter  of  con- 


Bidenble  oonseqneDce ;  and,  as  a  general  qnestion,  I  shonid  be  glad  to  tliink 
of  it. 

Atton,  J. — Tba  Court  will  never  grant  an  information  nnleae  the  eonTie- 
tion  ia  quashed;  Rex  v.  Hober,  2  Str.  915.  As  to  the  general  qaestion 
before  the  Court,  suppose  the  joBtice  were  to  convict  for  a  single  offence, 
when  no  ofience  at  all  had  been  oommitted ;  would  not  an  action  lie  in  that 
—QCiT  <>***  ?  If  ''  would,  why  not  in  this,  where  *there  are  four  convio- 
L  ^  tions  for  one  and  the  same  offence  7  It  seema  to  me  that  the 
baking  every  roll  might  as  well  have  been  charged  as  a  separata  offence. 

Our.  adv.  wlL 

Afterwards,  on  Wednesday,  Jnne  18th  in  this  term,  Lord  Mantfidd,  after 
stating  the  ease  at  large,  delivered  the  nnanimous  opinion  of  the  Court  u 
follows : — Upon  the  trial  of  this  oause,  no  otrjeotion  was  made  to  tiie  fonni- 
lity  of  the  conviotions:  I  doubt  whether  they  were  read,  and  fbrtliia 
reason ;  becanse,  by  the  state  I  have  of  them,  they  appear  diferent  from 
the  warrants;  for  the  convictions  tftke  no  notice  of  any  8ummons,(t]  nor 
of  any  informations,  nor  of  any  evidence(^)  upon  oath  ^ven;  thongh  tbs 
warrants  take  notice  of  a  summons,  of  the  defendant's  not  appearing  to 
that  summons,  of  an  information  laid,  and  evidence  given  npon  oath.  This 
objection  would  have  gone  to  all  the  four  cases  equidly,  but  at  the  Iri&l,  do 
objection  whatever  was  made  to  the  first  oonviotion  or  warrant.  Bat  tbe 
objection  made  was  this :  that,  allowing  the  first  conviction  and  warrant  la 
be  good,  the  three  others  were  an  ezcosa  of  the  jurisdiction  of  the  jnatice, 
and  beyond  it;  for  that  on  the  trna  construction  of  the  stat.  S9  Car.  2,  e. 
7,  there  can  be  bnt  one  o&nee,  attended  with  one  single  penalty,  on  the 
same  day. 

In  answer  to  this  it  was  objected,  on  the  part  of  the  defendants,  tbit  no 
finch  objection  could  be  taken  to  the  convictions  till  after  they  had  bfca 
quashed  in  this  Court;  and  that  if  a  case  were  to  be  made  with  regard  to 
that,  it  must  be  taken  npon  the  question,  whether,  according  to  the  true 
constmction  and  meaning  of  the  act,  the  party  could  be  guilty  of  repeated 
offences  on  one  and  the  same  day  ?  Therefore,  the  questions  stated  for  tbe 
opinion  of  the  Court  on  the  present  case  are,  first,  "  whether,  in  this  action, 
and  before  the  convictions  were  qoaahed,  nn  objection  conld  be  made  to 
their  legality  ?  If  the  Court  should  be  of  opinion  so  objection  coold  be 
made,  then  a  nonsuit  to  be  entered  up  :  bat  in  case  the  objection  might  be 
made,  then  2ndly :  Whether  the  levy  made  under  the  three  last  wsmnU 
could  be  justified  2"  The  first  question  is,  "  whether  any  objection  can  be 
P^oQE.,  made  to  the  legality  of  the  convictions  'before  they  were  quashed, 
'-  -'in  order  to  see  whether  it  can,  we  will  state  the  objection ;  it  is  this; 
that  here  are  three  covictions  of  a  baker,  for  exereising  his  trade  on  ono 
and  tbe  same  day;  ho  having  been  before  convicted  for  exercising  his  ordi- 
nary calling  on  that  identical  day.  If  the  act  of  parliament  gives  authority 
to  levy  but  one  penalty,  there  is  an  end  of  the  question,  for  there  ia  w 
penalty  at  common  law.  On  the  construction  of  the  act  of  parliament,  the 
offence  is,  <'  exercising  bis  ordinary  trade  upon  the  Lord's  day ;"  and  that, 

*  Nor  that  tlie  d^fendnnt  made  default.     See  S.  v.  Allington,  2  Str.  678;  B.  f. 
Tcnnbles,  ib.  CSO ;  R.  v.  Stone,  1  Eitat,  649. 
t  SeeB.  V.  Love  It,  7  T.  E.152i  R.  v.Tliccd,  8Str.  910;  R.t.  Smiih,  8T.H.6J?. 


CBEPPS  T.  DUEDBN    IT  AL.  805 

without  anj  fractions  of  a  day,  honrs,  or  mioiites.  It  is  but  one  entiro 
offenco,  whether  longer  or  shorter  IB  point  of  duration;  bo,  whether  it  consist 
of  one,  or  a  number  of  particular  acta.  The  penalty  incurred  by  this  offence 
is  five  shillings.  There  is  no  idea  conveyed  by  the  act  itself,  that,  if  a  tailor 
Bewa  on  the  Lord's  day,  every  stitcb  he  takes  is  a  separate  offence;  or,  if  a 
shoemaker  or  catpenter  work  for  different  customers  at  different  times  on  the 
same  Sunday,  that  those  are  so  many  separate  and  distinct  offences.  There 
can  be  but  one  entire  offence,  on  one  and  the  some  day ;  and  this  is  a  much 
stronger  case  than  that  which  has  been  alladed  to,  of  killing  more  hares 
than  one  on  the  same  day  :  tolling  a  single  hare  is  an  offence;  but  the  kill- 
ing ten  more  in  the  same  day  will  not  multiply  the  offence,  or  the  penalty 
imposed  by  the  statute  for  killing  one.  Here  repeated  offences  are  not  the 
object  which  the  legislature  has  in  view  in  making  the  statute  :  bat  singly 
to  punish  a  man  for  exercising  his  ordinary  trade  and  calling  on  a  Sunday. 
Upon  this  oonstruction,  the  justice  had  no  jurisdiction  whatever  in  respect 
of  the  three  last  convictions.  How  then  can  there  be  a  doabt,  but  that 
tho  pIuDtiff  might  take  this  objection  at  the  trial  ?  2ndly.  With  regard  to 
the  form  of  the  defence,  though  the  stat.  7  Jao.  1,  o.  5,  enables  justices  of 
peace  to  plead  the  general  issue,  and  give  the  special  mutter  in  evidence; 
in  doing  so,  it  only  allows  them  to  ^ve  that  in  evidence,  which  they  must 
before  have  pleaded;  and,  therefore,  they  must  etill  justify.  But  what 
could  the  justification  have  been  >u  this  coeo,  if  any  had  been  attempted  to 
be  set  up  ?  It  could  only  have  been  this :  that,  because  the  plaintiff  had 
been  convicted  of  one  offence  on  that  day,  therefore  the  justice  had  bonvicted 
him  *iQ  three  other  offences  for  the  same  act.     By  law  that  is  n 


justification  :  it  is  illeffal  on  the  /ace  of  it;  and,  ther 


[•a 


very  rightly  admitted  by  the  counsel  for  the  defendant  in  the  argument,  if 
put  upon  the  record  by  way  of  plea,  would  have  been  bad,  and  on  demurrer 
must  have  been  ao  adjudged.  Most  clearly,  then,  it  was  open  to  the  plain- 
tiff upon  the  general  issue,  to  take  advantage  of  it  at  the  trial.  The 
question  does  not  turn  upon  niceties;  upon  a  compulation  how  many  hours 
distant  the  several  bakings  happened;  or  upon  the  fuct  of  which  convictiou 
was  prior  in  point  of  time;  or  that  for  uncertainty  in  that  respect,  they 
should  all  four  be  held  bad :  but  it  goes  upon  the  ground,  that  the  offence 
itself  can  be  committed  only  once  in  the  same  day.  We  are,  therefore,  all 
olearly  of  opinion,  that  if  Uiere  was  no  jurisdiction  in  the  justice,  tho  same 
might  have  appeared  at  the  trial :  of  course,  we  are  of  opinion  that  this 
objection  might  have  been  u>ade,  and  that  the  objection  itself,  in  point  of 
l&Wf  is  well  founded. 

Fa-  Car.    PoUea  ta  be  delivered  to  the  plaintiff. 


•AccoBDiSG  to  GrifEth  V.  Harries,  2 
same  whether  the  conviction  appear  c 
offence  not  within  the  magistrate's  jurisdiction,  or  to  be  for  an  offence  within 
the  magistrate's  juried ic lion,  but  defective  for  want  of  the  circumstances  neces- 
sary to  a  conviction  for  that  offence  ;  see  Lancnater  v.  Greaves,  9  B.  &  C.  628  ; 
Morgan  v.  Hughes,  2  T.  R.  22S  ;  [Pearnley  v.  Worthington,  1  Man,  A  Gr. 
491];  Hardy  V.  Ryle,  9B.  &C.C03;  Groome  v.  Forrester.  5  M.  &  S.  320  ;  or 
of  a  sufficiently  apecific  statement  of  them,  Newman  v.  Earl  of  Hardwicka,  8 
Ad.  A  Ell.  127  ;  [R.  v.  Bead,  9  Ad.  A  Ell.  619] ;  for,  as  was  observed  in  Lan. 
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caster  v.  Greaves,  thon^Ii  the  conviction  is  eonclosive  upon  matter  of  fact,  and, 
if  the  defendant  mean  to  rel^  ou  matter  of  fact,  he  sbonid  make  his  defenM  at 
the  time,  the  mle  ia  not  so  as  to  matter  of  law.  So  if  the  conviction  of  two 
peraons  be  joint  for  offences  ex  neeet»itale  rei  severa,!,  it  will  be  void,  and  [sab. 
ject  now  to  the  provisions  of  the  11  4  12  Vict.  c.  44,  s.  2.]  they  may  me  in 
trespass  if  it  be  acted  upon.  Mor^^n  v.  Brown,  4  Ad.  ft  EH.  .M5.  [And  tha 
role  is  the  same  in  the  case  of  a  single  conviction  of  one  person  for  two  dis- 
tinct offeucea,  Newman  v.  Bendyshe,  10  Ad.  k  Eil.  11.]  But,  "a  conrielion 
by  a  magistrate  who  has  jurisdiction  over  the  subject-matter  is,  if  no  defects 
appear  on  the  face  of  it,  conduiive  evidence  of  the  /acti  stated  in  it;"  Brittun 
V.  Kinnaird  et  al.,  1  B.  &  B.  462  ;  per  Dallas,  C.  J.  In  that  case,  trespass 
was  brought  against  justices  for  taking  a  boat ;  in  their  defence  thej  relied  on 
a  conviction  which  warranted  them  in  doing  bo.  The  plaintiff  offered  evidence 
to  controrert  the  facts  stated  in  the  conviction,  but  it  was  held  not  to  be  ad- 
miasible.  Accord.  Basten  v.  Carew,  3  B.  A  C.  649  ;  Fawcett  v.  Fowles,  1  B. 
ft  C.  394 ;  Gray  v.  Cookson,  16  East,  13  ;  Lowther  v.  Earl  Radnor,  S  East, 
113;  Ashcroft  v.  Bonme,  3  B.  A  Ad.  664  ;  and  the  same  attribute,  viz.,  thst 
of  being  conclasive  evidence  of  the  facts  stated  therein,  and  properly  tending 
thereto,  seems  to  have  been  thought  to  belong  to  ever;  adjadication  emanaling 
from  a  competent  tribunal ;  Aldridge  v.  Haines,  2  B.  ft  Ad.  395 ;  and  the 
cases  cited  by  Coleridge  ar^ieiido. 

Even  when  the  conviction  has  been  qaasfaed,tfae  party  convicted,  in  an  actioii 
^^nst  the  justices,  which  most  be  on  the  caae,  will  only  obtain  tvo  pence 
damages,  besides  the  amount  of  thepenaltyif  levied,  and  no  coGts  of  suit,  anlesa 
he  expressly  aver  malice  and  want  of  probable  cause ;  nor  will  he  recoverthe 
amount  of  the  penalty  if  the  defendant  prove  him  to  have  been  gnjlly  of  the 
offence  of  which  be  has  been  coovicted,  and  that  he  has  ondei^one  no  greaKf 
panisbment  than  is  by  law  assigned  thereto,  stat.  43G.3,c.l41.  *And  rcauii 
he  must  at  the  trial  prove  not  merely  bis  own  innocence  of  the  offence 
of  which  he  waa  convicted,  but  also  what  took  place  before  the  jnstice  at  iha 
time  of  conviction,  in  order  that  it  may  appear  whether  there  was  probable 
caose  or  no.     Hurley  v.  Bethune,  5  Tauut.  580. 

[See  Baylis  V,  Slrictland,  1  Man.  A  Or,  591.  But  the  stat.  43  G.  3,  c,  141, 
is  now  repealed  by  the  11  i  12  Vict.  c.  44,  entitled  "An  Actio  protect  Jus- 
tices of  the  Peace  from  vexatious  actions  for  acta  done  by  them  in  the 
esecution  of  their  ofBce,"  the  first  section  of  which  provides  that  ecery  aetiia 
to  be  brought  agniust  any  justice  after  the  2nd  of  October,  1848,  for  aaj  Ki 
done  by  him  in  the  execution  of  his  duty  as  such  justice,  as  to  any  matler 
toiihia  kU  jtirUdMinn,  shall  be  on  the  cage,  and  the  declaration  shall  allege  Ilie 
act  to  have  been  done  maliciously  and  without  reasonable  and  probable  cauee, 
and  if  such  allegation  be  nut  proved  upon  the  plea  of  the  general  issne.  ibe 
plaintiff  shall  be  nonsuit,  or  a  verdict  shall  be  given  for  the  defendant.  But 
when  the  act  is  done  by  the  justice  in  a  matter  of  which  he  has  no  jnri^itlK* 
or  where  he  exceeds  ki»  jurladiclioii,  he  may  by  sect.  2  be  sued  as  before  ibe 
Statute,  escept  where  the  act  complaiaed  of  has  been  done  nnder  a  conviction 
or  order,  in  which  case  "  the  conviction"  {sie  in  Btatnta)  mnst  be  first  quashed, 
or  if  done  under  a  warrant  for  appearance  followed  by  a  conviction  or  order, 
the  conviction  or  order  must  be  first  quashed,  but  if  not  followed  by  convictioB 
or  order,  and  granted  after  information  for  an  indictable  offence,  or  after  ser- 
vice of  sammons  and  non-attendance,  no  action  can  be  maintained.  Sect.  3 
protects  a  justice  hviidjide  granting  a  warrant  upon  the  conviction  of  another 
jnstice,  which  is  defective  for  want  of  jarisdictioD,  and  makes  the  conncUng 
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justice  alone  linble.  Sect.  4  prohibits  acUoDs  by  parties  rated  to  the  poor, 
though  DOt  liable  to  be  rated,  or  in  respect  of  kdj  defect  Id  anch  rate,  ngaiost 
the  parties  iaaning  a  distress  warraat  thereon,  and  farther  provides  that  the 
exercise  of  discretionary  powers  vested  in  a  jastice  b;  statute,  shall  not  furaiEh 
gronnd  of  action.  By  sect.  6,  a  justice  obeying  a  rale  of  the  Conrt  of  Queen's 
Bench  is  not  liable  to  be  sued  in  respect  of  such  obedience.  Beet.  6  makes  the 
confirmation  of  a  conviction  or  order  on  appeal  a  protection  to  a  jostice  who 
issnes  a  warrant  npon  them  either  before  or  after  such  confirmation,  and  sect.  7 
empowers  a  jndge  to  set  aside  the  proceedings  in  any  action  broaght  against  a 
JDstice  contrary  to  the  provisions  of  this  act ;  so  every  action  against  jostjces 
must  be  brought  within  six  months  after  the  act  complained  of,  (sect.  8,)  but 
not  until  after  a  month's  notice  In  writing,  Ac.  (sect.  9) ;  sect.  10  makes  tbe 
venae  in  the  action  ''local,  with  an  option  to  the  defendant  to  plead  rtogial 
the  general  issue,  and  under  it  to  prove  the  special  facts  ;  also,  if  he 
pleases,  he  has  tbe  privilege  of  exemption  from  the  jurisdiction  of  the  county 
court.  Hj  sect.  II  a  recovery  of  less  than  the  amount  tendered  or  paid  Into 
conrt,  gives  the  defendant  a  verdict,  with  ihe  secarity  of  the  sum  paid  into 
court  for  his  costs ;  and  by  sect.  12  the  plaintiff  will  have  a  verdict  against  him, 
or  be  nonsnit,  for  a  non-compliance  with  the  above-mentioned  preliminaries. 
Sect.  13  provides  that  the  plaintitf  shall  not  in  any  case  recover  more  than  two 
pence  damages  where  it  appears  that  he  was  gailty  of  the  offence  of  which  he 
was  convicted,  or  liable  by  law  to  pay  tbe  sum  ordered  to  be  paid,  and  that  he 
haa  undergone  no  greater  punishment  than  that  assigned  by  law  to  tbe  oCTence 
of  which  be  was  convicted,  or  for  non-payment  of  tbe  money  ordered.  By  sect 
14  the  piaintiEf  is  to  have  costs,  as  before  tbe  act,  and  where  the  act  complained 
of  is  stated  to  have  been  done  maliciously.  Sec,  they  are  to  be  taxed  as  between 
attorney  and  client,  and  in  alt  cases  where  there  is  judgment  against  him,  he  is 
to  pay  costs  as  between  attorney  and  client. 

Sach  is  a  short  summary  of  the  provisions  of  this  important  statute,  which 
seems  to  aSbrd  complete  protection  to  justices  acting  bond  fide  in  the  execution 
of  their  office.] 

The  conviction  may  be  drawn  up  at  any  time  before  it  is  returned  to  the 
quarter-sessions,  so  that,  though  it  may  be  informal  at  tirst,  the  magistrate  baa 
an  opportunity  of  amending  it;  and  it  has  been  declared  to  be  not  only  legal 
but  laudable  so  to  do.  R.  v.  Barker,  I  East,  186.  [Unleaa,  indeed,  it  bsTe  been 
quashed  or  its  invalidity  otherwise  ascertained  by  the  decision  of  a  superior 
court,  as  for  instance,  by  tbe  Queen's  Bench  on  Habeas  Corpus.  Uhaney  v. 
Payne,  1  Q.  B.  725.  But  it  would  seem  that  after  an  invalid  conviction  hns 
been  filed  at  sessions,  another  might  be  substituted.  Be  Richards,  13  L,  J.  f> 
Q.  B.  926.  See  11  k  12  Vict.  c.  43,  s.  M.]  But  the  mle  is  different  in  case  of 
an  order ;  R.  v.  Justices  of  Cheshire,  5  B.  &  Ad.  439  ;  [but  see  now  the  stat. 
11  ft  12  Vict.  c.  43,  s.  14.] 

In  Griffith  v.  Harries,  2  Meo.  ft  W.  335.  it  was  stated  by  Baron  Parke,  that 
in  a  case  of  Dimsdale  v.  Clarke,  A.  U.  1829,  he  and  Mr.  J.  Littledale  diffend 
from  Mr.  J.  Bayley  on  the  question  whether  it  be  necessary  that  the  magii>- 
trate's  jurisdiction  should  appear  affirmilirely  on  tbe  conviction,  Mr.  3.  Bayley, 
thinking  thnt  it  need  not  i  but  see  Day  v.  King,  5  Ad.  ft  BI1.359;  [R.  v.  Lewis, 
8  Ad.  ft  KU.  685.] 

As  the  law  regarding  summary  eanoicfions  before  justices  is  of  great  and 
doily-increusing  importance,  on  account  of  the  immense  variety  of  subjects  which 
fall  within  this  sort  of  jurisdiction,  it  seems  "adviBabie  to  add  a  few  r»gg';i,-| 
general  remarks  on  it  to  tbe  notes  which  were  appended  to  this  case 
iu  the  former  edition. 
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tion  of  B.  jury  is  always  under  some  statute  ;  the  common  law  knows  of  no  swh 
proceedinf^.  It  is  reg-arded  by  the  courts  with  no  particalar  farour.  and  it  is 
.necessary  that  the  justice  should,  on  the  record  of  it,  show  that  he  buproce«d«d 
Ttulo  ordine;  for  there  are  certain  thin)^  which  every  convietioD  mast  conuin, 
nulesa  some  Act  of  Parliament  hare  expressly  dispensed  with  tb em. 

These  are  :  1.  The  information,  which  is  absolutely  essential  in  all  casw,  ex- 
cepting where  the  jnstice  is  empowered  to  convict  on  view  (see  1  Wm.  Sami. 
26'J,  note,  Jones  v.  Owen,  2  D,  &  R.  600).  [It  is  the  foundation  of  his  jaris- 
diction  over  the  ca^e,  without  which  hia  proceeding  would  be  vuid(seeRT. 
Bolton,  1  Q.  B.  66,]  and  the  same  principle  applies  to  other  limited  jori^ic- 
tioDS  created  by  statute:  thus, a  presentment  is  the  foundatioQ  of  Ihejnrisdietlon 
of  commissioners  of  sewers,  and  if  there  be  not  one  their  rate  is  void,  WingaU 
V.  Waite,  6  Ilea.  *  W.  739  ;  and  see  judgment  in  Doe  v.  Bristol  and  Eieter 
Railway  Co..  6  Mce.  A  W.  320;  It.  v.  Uroke,  Cowp.  26;  and  Chrijlie  t. 
Unwin,  11  Ad.  &  Ell.  S13,  where  the  same  principle  was  held  to  apply  even  to 
exercise  of  an  authority  conferred  by  statute  on  the  chancellor ;  see  also  R. 
v.  Guardians  of  Hartley  Union,  1  Q.  B.  677.]  The  information  need  not  1i»vb 
been  in  writing  or  even  on  oath,  unless  expressly  directed  by  an  Act  of  Parlia- 
ment to  be  BO,  Basten  v,  Carew,  3  B.  i  C.  649.  [By  the  11  &  12  Viol,  c,  43, 
S.  10,  whenever  the  justice  issues  a  warrant  in  the  first  instance  witbont  eim- 
tnons,  the  information  must  be  upon  oath.}  Great  care,  must,  boweter.  ))« 
taken  in  framing  it,  for  it  is  the  fonndation  of  the  magistrate's  jurisdictioB ; 
[Cave  V,  Moontaio,  1  Man.  &.  Gr.  257  ;  Carpenter  v.  Mason,  12  Ad.  *  Kll.  629. 
But  when  the  act  fcives  no  particular  form,  it  is  sufficient  if  tbe  jnriadiction  ii 
substantially  made  apparent  in  the  documents,  or  can  be  inferred  thcrofrca, 
Taylor  v.  Cleroson,  per  Tindal,  L.  C.  J.,  2  Q.  B.  103C.]  Nor  will  tbe  evideiiw 
supply  omissions  in  it,  for  the  office  of  the  evidence  is  to  j/ronr,  not  to  mpplg  i 
legal  charge  (R.  t.  Wheatmain,  Dougl.  232  ;  Wiles  t.  Cooper.  3  Ad.  i  EIL 
ri23).  It  must  state  the  day  on  which  it  is  exhibited  ;  and  if  that  day  b«  incon- 
sislent  with,  or  insufficient  to  warrant  the  conviction,  it  will  vitiate.  R.  t.  Kent, 
2  Lord  Raym.  1546.  It  must  state  the  place  of  exhibiting,  that  the  magislraW 
may  appear  to  have  been  acting  within  hia  jurisdiction  ;  see  R,  v.  Kite,  IB.t 
C.  101 ;  [and  R.  v.  Martin,  2  Q.  B.  1037 ;  Be  Peerless  1  Q.  B.  Ii3.]  The 
r*387cl  """^  "^  *"'*  informer  should,  it  seems,  be  set  forth,  that  tbe  defeodiM 
may  know  who  is  accusing  him  (see,  however,  Paley,  80,  note];  in 
some  coses,  at  all  events,  it  is  necessary,  see  R.  v.  Stone,  2  Lord  RajB,  lUi. 
It  must  state  the  name  and  style  of  the  convicting  justice  or  justice?,  and  ehow 
that  he  is  acting  within  his  jurisdiction.  Sea  Kite's  case,  1  U.  Jc  C.  101 ;  R-  V. 
Martin,  2  Q.  B.  1036  ;  Re  Peerless,  2  Q.  B.]  Thus  it  will  not  be  enonjb  M 
state  that  ho  is  a  justice  in  the  county,  without  stating  that  he  is  of  or  /or  the 
county,  B.  v.  Dobbyn,  Solk.  473;  the  name  of  the  offender  or  offenders.  R.». 
Harrison,  8  T,  R.  508 ;  the  time  of  the  offence,  so  that  the  iuformatioD  may 
appear  to  have  been  laid  in  duo  time,  R.  v.  Pullen,  Salk.  369 ;  R.  v.  Chandler, 
Kalk.  378;  R.  v.  Crisp,  7  Bast,  389;  tho  plac^,  that  it  may  appear  to  have  been 
withiu  tho  justice's  jurisdiction,  Kite's  case,  1  B.  i;  C.  101,  et  nolam.  [The 
serious  consequences  of  an  error  in  framing  the  informatioti  seems  much  dimin- 
ished, if  not  entirely  done  away  with,  by  11  &  12  Vict.  c.  43.  See  proviso  to 
Beet  1,  also  sect.  9.]  Lastly,  the  charge  must  set  forth  with  proper  aad  sui- 
cient  certainty,  and  must  contain  every  ingredient  necessary  to  constitute  the 
offence,  leaving  nothing  to  mere  inference  or  intendment.  "  A  conviction,'  In 
use  the  words  of  Lord  Holt,  "  most  be  certain,"  and  not  taken  by  colleclion.'' 
E.  V.  Fuller,  1  Lord  Raym.  509 ;  R.  v.  Trelawuey,  I  T.  R.  2X1.    Qenerall; 
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■peaking',  it  is  Bofficient  to  state  the  offeDce  in  the  words  of  the  act  creating;  it ; 
Bee  R.  T.  Speed,  1  Lord  Rajm.  563;  Dam  v.  Nest,  6  G.  &  P.  167;  Exparte 
Pain,  5  B.  &  C.  251.  Oaaea,  however,  may  occar  in  which  the  words  of  the 
statute  are  so  general  as  to  render  some  more  certaintjin  the  conviction  neces- 
sary ;  per  Denison,  J.,  E.  v.  Jarvis,  1  Bnrr.  154 ;  Exparte  Hawkins,  2  B.  ft  0. 
31 ;  E,  T.  Perrott,  3  M.  &  S.  379.  Exceptions  in  the  Btatate  creating  the 
OtTence  should  be  negatived  where  the;  appear  in  the  clause  creating  the 
offence ;  B.  t.  Clarke,  1  Cowp.  35 ;  R.  t.  Jnkes,  8  T.  E.  542 ;  though  it  is 
otherwise  when  they  occur  by  way  of  proviao  in  aubBeqnent  clanses  or  rtatntes ; 
Cathcart  T.  Hardy,  2  M.  A  S.  534 ;  Spierea  r.  Parker,  1  T.  B.  141;  E.  v.  Hall, 
1  T.  R.  320 ;  [see  now  11  &  12  Vict.  c.  43,  proviso  to  sect.  14.]  In  analogy 
to  indictments,  it  appears  right  that  the  information  should  conclude  contra 
formam,  staluii.  However,  there  are  many  cases  where  technical  words,  that 
would  be  necessary  in  an  indictment  for  the  same  offunce,  are  onnecessary  in  a 
conviction  ;  see  R.  v.  Chandler,  1  Lord  Raym.  GBI ;  R.  v.  Marsh,  2  B.  &  C. 
717.  [Although  the  information  must,  in  order  to  give  the  magistrate  jurisdic- 
tion, state  an  offence  of  which  he  has  a  right  to  take  cognizance,  it  need  not 
State  evidence  sufficient  to  support  such  a  "charge,  for  it  is  the  eharge  . 
which  gives  the  jnrisdiction,  Cave  v.  Honntain,  1  Man.  ft  Or.  261 ; 
B.  V.  Bolton,  1  Q.  B.  66.1 

2.  It  must  appear  that  the  defendant  was  rummoTud  or  brought  up  by  war- 
rant, for  it  would  be  contrary  to  natural  jnstice  to  convict  without  giving  bim 
an  opportunity  of  being  heard,  Painter  v,  Liverpool  Gas  Co,,  3  Ad.  &  Ell.  433 ; 
[and  see  E.  v.  TotneHs,  7  Q.  B.  690.  In  Home  coses  the  act  requires  a  summons 
of  a  particular  kiad,  and  in  those  the  justices  have  no  jurisdiction  if  it  be 
omitted ;  thus,  where  the  summons  was  to  be  ten  day»  at  least  before  conviction, 
and  it  was  served  on  the  20th  to  appear  on  the  30th,  the  convictioD  was  held 
void,  Mitchell  v,  Foster,  9  Dowl.  527  ;  12  Ad.  &  Eil,  472,  Where  there  is  no 
statutable  provision]  the  sammons  should  give  him  reasonable  time,  R.  v.  Mal- 
lison,  2  Burr.  679;  R.  r.  Johnson,  1  Str.  261.  If,  indeed,  he  appear  of  his  own 
accord,  that  will  dispense  with  a  summons,  E.  v.  Stone,  1  East,  649.  See  R. 
T.  Justices  of  Wiltshire,  Mich.  1840,  B.  H.  If  a  summons  be  ineffectual,  a  war- 
rant may,  at  least  in  some  cases,  be  issued ;  see  Bane  v.  Methuen,  2  Binff.  63 ; 
but  then  the  information  ought  to  have  been  upon  oath  ;  see  R.  v.  Payne, 
Comberb.  359 ;  per  Holt,  Barnard,  34 ;  and  it  is  the  opinion  of  Mr.  Paley  that 
a  warrant  (in  the  absence  of  express  enactment)  lies  only  when  the  offence 
involves  some  breach  of  peace,  Paley,  37  ;  [see  now  11  &  12  Vict.  c.  43,  ss.  1, 
2,  13.] 

3.  The  appearance  or  non-appearance  of  the  defendant  should  be  stated.  If, 
being  summoned,  he  do  not  appear,  he  may  nevertheless  be  convicted,  for  other- 
wise any  defendant  might  escape  merely  by  not  appearing,  B.  v.  Simpson,  1 
Str.  44  ;  [and  see  11  &  12  Vict.  c.  43,  ss.  2, 13,] 

4.  ir  the  defendant  confess,  that  should  be  stated,  and  there  is  then  no  neces- 
sity for  evidence,  R.  v.  Hall,  1  T.  R,  320  ;  R.  v.  Clarke,  Cowp.  35 ;  even  though 
the  statute  direct  the  coovictiou  to  be  'on  the  oath  of  one  or  two  credible  wit- 
nesses :"  see  R.  v.  Hall,  ubi  supra;  B.  v.  Gage,  Str.  546,  and  1  Wm.  Sannd. 
262,  N.  1 ;  [see  11  ft  12  Viet,  c.  43,  s.  14,] 

5.  If  the  defendant  do  not  confess,  the  evidence  most  be  set  forth.  It  should 
be  given  in  his  presence  ;  but  if  the  evidence  and  appearance  be  stated  as  on 
the  same  day,  that  will  be  presumed,  R.  t.  Swallow,  8  T.  E.  284.  There  is  a 
distinction  in  this  respect  tretween  orders  and  convictions.  On  a  convietioii  the 
evidence  must  be  set  out,  in  order  that  the  superior  court  may  judge  of  it,  E.  v. 
Vipont,  Burr.  1163;  to  state  that  the  offence  was  folly  and  duly  proved  is  in- 


810  suith's  leasing  cases. 

■DfRcient,  R.  t.  Baker,  Str.  316.  Id  iib  order  it  is  safficient  to  st&te  the  renlt 
of  it ;  see  R.  v.  Lovat,  7  T.  B.  152  ;  R.  t.  Jaetices  of  CheBhire,  5  B.  ft  A<1. 439 ; 
f'387fi    ^  "■  tJreen,  10  "Mod.  212  ;  R.  v.  Marsh,  2  B.  &  C.  717.    It  is  troe 


that  a  coDvictioD  is  g|ood  if  it  profees  to  set  ont  the  erldence,  altlioogh 
in  the  very  words  of  a  statnte ;  but  if  the  magiBtrate  so  framing  his  conviction 
alter  its  effect  and  state  it  as  proving  more  t^an  it  real);  did,  he  snbjects  hini' 
self  to  a  crimioal  iafonnatioo,  R.  v.  Pearse,  9  East,  356 ;  and  it  is  said  that  in 
a  case  of  R.  v.  Alien  cited  in  Faley  on  CoDvictions,  the  magistrates  was  advised 
in  BQch  case  to  draw  up  a  fi«sb  conviction  ;  see  5  D.  A  R.  490,aad  see  Be  Riz, 
4  D.  &  B.  352.  However,  it  is  not  necessary  that  every  word  nsed  by  the  wit- 
nesses should  be  sUted,  B.  v.  Warneford,  5  D.  &  R.  490.  Aa  the  reason  for 
setting  out  the  evidence  is  that  the  ET][>erior  court  may  jadge  of  it,  it  follows 
that,  if  the  evidence  do  not  warrant  the  convletiou,  the  latter  will  be  bad.  R. 
T.  Ransle;,  3  D.  &  R.  572  ;  R.  v.  Smith,  8  T.  R.  58d.  Bat  it  is  not  necessary, 
in  order  to  warrant  the  conviction,  that  the  justices  should  clearly  have  come  to 
a  right  decision  in  point  of  fact.  If  there  was  evidence  from  which  an;  reason- 
able person  might  have  drawn  the  same  inference  as  the;  did,  that  will  do,  B. 
V.  Olossop,  4  B,  &  Ad.  616  ;  Anon.  1  B.  ft  Ad.  382.  Indeed,  the  magistrata 
being  sahstitnt«d  for  a  jury,  his  decision  cannot  be  said  to  be  wrong  if  the  evi- 
dence was  such  as  might  have  been  left  to  a  jury,  and  from  which  they  might 
have  drawn  the  same  conclusion,  B.  v.  Davis,  6  T.  R,  178. 

6.  There  most  be  a  judgment  and  an  adjudication  of  the  proper  forfeitnre ; 
■ee  R.  V.  Harris,  7  T.  R.  238 ;  R.  v.  Salomons,  1  T.  B.  251 ;  R.  v.  Hawkes.  Str. 
858.  There  is,  however,  no  particalar  form  of  judgment,  R.  v.  Thompson,  2  T. 
R.  16.  And  the  adjudication  may  be  good  in  part  though  it  exceed  the  juris- 
diction of  the  justices,  provided  the  excess  be  severable,  R.  v.  Justices  of  Wilt- 
shire, Mich.  1840,  B.  R. ;  B.  v.  St.  Nicholas,  3  Ad.  ft  Ell.  79.  The  applictt- 
tioD  of  the  penalty,  where  the  act  directs  any  mode  of  applying  it,  is  & 
necessary  part  of  the  judgment,  [Chaddock  v.  Wilbraham,  9  Feb.  1848, 17  L. 
J.  C.  B.  M.  C.  79.]  It  is  sufficient  in  most  cases  to  state  that  it  is  to  be  dis- 
tributed or  paid  according  to  the  form  of  the  statute  in  such  case  made  and 
provided.  But,  when  the  statute  leaves  the  application  discretionary,  the  mode 
in  which  the  discretion  was  exercised  ooght  to  be  stated,  R.  v.  Dempsey,  2  T. 
B.  96.  Where  the  justice  is  to  give  coilj  or  chargee,  he  must  ascertain  Ibeir 
amount  in  the  conviction,  R.  v.  Symons,  1  Bast,  189  ;  B.  v.  St.  Mary,  13  East, 
67  ;   [and  as  to  costs  see  now  11  ft  12  Vict.  c.  43,  s.  18.] 

Lastly,  the  conviction  must  be  subscribed,  dated,  and  sealed  ;  see  R.  T. 

Elwell,  Str.  794;  Basten  v.  Carew,  3  B.  A  C.  649  ;  [and  see  11  ft  12  Vict.  c. 

r*387  f]  ^^'  ^'  ^^'^   ''"''*  '**^*"'  °^  dating  it  is,  that  it  may  "appear  when  it  was 

made  ;  and  if  that  do  appear,  that  is  enough,  and  an  impossible  date 

might  be  rejected,  R.  v.  Picton,  2  East.  198  :  see  R,  v.  Bellamy,  1  B.  ft  C.  500. 

The  above  observations  apply  to  convictions  in  general  ;  bnt  a  conviction  is 
the  creature  of  the  statute  law ;  and,  if  the  statute  prescribe  any  particular 
form  for  it,  no  matter  what,  that  form  must  be  strictly  pursued,  Davison  v. 
Gilt,  1  Boat,  72 ;  Gross  v.  Jachson,  3  Ksp.  198.     [See  11  ft  12   Vict.  c.  43, 

B.17.] 

It  is  obvious  that,  as  bo  much  precision  is  required  in  drawing  up  a  conviction, 
magistrates  and  their  clerks  must  have  been  under  coasiderable  difflcalty,  and 
must  have  mn  considerable  risk  in  framing  it.  For  their  ease  and  protection, 
Stat.  3  0.  4,  c.  23,  has  provided  a  general  form,  in  which,  sec.  1  enacts  that  it 
ma;  be  drawn  up  where  no  particular  form  has  been  directed. 

[The  mode  of  proceeding  before  Justices  of  the  Peace  in  cases  of  sammary 
convictions  is  now  regulated  by  the  recent  statute  11  ft  12  Vict.  c.  43,  entitled 
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"  An  Act  to  facilitate  the  performsnce  of  Ute  duties  of  JasticeB  of  tbe  Peace 
ODt  of  Beuions  within  EQg-l&nd  and  Wales,  vith  respect  to  anmniar}'  convictions 
and  orders,"  which  came  into  operation  on  the  2nd  of  October,  1848,  and  clearlj 
defines,  bj  positive  enactment,  the  duties  of  justices  in  such  proceedings,  whilst 
bj  gi'ing  short  forms  applicable  to  all  stages  of  these  proceedings  including 
convictions,  and  doing  awaj  with  the  eBect  of  variances  and  defects  both  in  snb- 
stance  and  fonn  in  the  proceediogs  themselves,  it  grestl;  facilitatoB  the  dischai^ 
of  those  duties.  A  short  sunimaiy  or  the  statute  will  enable  the  reader  to  judge 
how  far  the  former  state  of  the  law  has  been  affected  by  its  provisions.  The  act 
repeals  amongst  other  statutes  the  above  act  3  0.  4,  c.  23,  and  hj  section  17, 
provides  that  the  fonns  of  convictions  and  orders  in  the  schedule  ma;  be  need 
in  all  cases  of  convictions  and  orders  under  the  authority  of  statutes  hitherto 
passed,  whether  any  particular  form  may  have  been  therein  given  or  not,  and 
nnder  all  futnre  statutes  not  giving  a  particular  farm  of  conviction  or  order. 
The  first  section  directs  that  in  all  coses  where  an  information  (which  need  not 
be  on  oath  unless  a  warrant  issues  in  the  first  instance,  sect.  10,)  is  laid  before 
a  justice  or  jnstices,  or  complaint  made  (which  need  not  be  in  writing  unlesa 
the  statute  require  it,  sect.  B,)  he  may  issne  a  summons  according  to  the  form 
in  the  schedule,  and  by  sect.  2,  in  case  of  non-appearance,  upon  proof  on  oath 
of  due  service  of  the  summons,  what  shall  be  deemed  bg  thejiutice  a  reasonable 
time  before  the  appointed  day,  he  may,  npon  the  information  or  complaint  being 
■nbstantiated  on  oath,  issue  his  warrant  'according  to  the  form  in  the  i^^an  -i 
tchednle  ;  or  in  cases  of  convictions,  where  the  original  information  is  '■  ^^ 
npon  oath,  he  may  issne  snch  warrMit  in  the  first  instance,  or  in  cases  where  B 
summons  issues  without  appearance,  upon  proof  on  oath  of  due  service,  a  reason- 
able time  (not  as  incase  of  issuing  n  warrant  what  <^U  be  ifMmeil  bg  the  justice  a 
reasonable  time)  before  the  day  appointed ;  he  nay  proceed  eipartc,  and  adju- 
dicate, and  it  is  provided  by  sect.  1,  that  no  objection  shall  be  allowed  to  any 
information,  complaint,  or  summons  for  any  alleged  defect  therein  "  in  snbstance 
or  in  form," — or  for  any  variance  in  tbe  evidence  ;  bnt  if  considered  by  the  jus- 
tice prejudicial  to  the  defendant,  the  case  may  he  adjourned.  Sect.  3  contains 
ft  similar  provision  as  to  warrants,  with  a  similar  power  of  postponemeot,  and 
in  the  meanwhile  commitment  or  enlargement  upon  recognizances  according 
to  forms  in  the  schedule.  Sect.  4  directs  the  mode  in  which  the  ownership  of 
property  is  in  certain  coses  to  be  stated.  Sect.  5  mokes  aiders  and  abettors  in 
the  commission  of  offences  pnniabable  by  summary  conviction,  liable  to  the  same 
punishment  as  principals.  Sect,  i  extends  the  provisions  of  11  &  12  Yiot.  C. 
42,  (ante,  386-387)  to  this  act.  Sect.  7  gives  the  justice  power  to  enforce  the 
attendance  of  any  material  witness  within  his  juriediclion,  in  the  some  manner 
as  a  defendant,  and  to  commit  for  seven  days  any  witness  refusing  to  be  sworn 
or  to  answer.  Sect.  11  gives  six  months  after  the  cause  has  arisen,  in  the 
absence  of  special  enactment,  as  the  time  for  the  complaint  or  information. 
Sects.  12,  13, 14,  &  16  contain  precise  directions  as  to  tbe  mode  in  which  the 
bearing  upon  complaint  and  information  is  to  be  conductod.  Sect.  15  makes 
prosecutors  and  complainants,  not  having  a  pecuniary  interest  in  the  result, 
'  competent  witnesses.  The  18th  sect,  enables  the  justice  to  order  costs  either 
to  the  prosecutor  or  complainant,  or  to  the  defendont.  Sects.  19,  20,  21,  22, 
23.  24,  25,  20,  27,  28,  29,  31,  relate  to  the  mode  in  which  penalties  imposed,  and 
costs  ordered  by  justices  are,  under  various  circumstances,  to  be  recovered  and 
paid.  Sect.  32  enacts  that  the  forms  in  the  schedule  shall  be  deemed  good, 
valid,  and  sufficient  in  law.  Sects.  33, 34,  regulate  jurisdictions  of  metropolitao 
police,  and  stipendiary  magistrates  ;  also  of  the  Lord  Mayor  and  Aldermen  of 
London.    Sect.  33  provides  that  the  act  shall  not  extend  to  orders  of  removal. 
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Stamps,  Taxes,  or  Post  Office,  nor  to  orders,  ic,  in  matl«ra  of  baaUrdj,  not 
to  proceedings  under  acts  regulating  the  Uboar  of  childreo  in  factories,  kt.] 

If  a  conviction  be  void  on  the  face  of  it,  it  follows,  as  of  conrse,  that  no  ut 
T*qG-Ai  ^''"^  '"  pui^Q^Qce  of  it  can  be  justified,  and  that  an;  'seizare  o[  p«r- 
1-  '  -J  son  or  propert;  under  it  will  form  the  subject-matter  of  an  Mtion.u 
wilt  be  seen  in  the  priscipal  case;  [subject,  however,  now  to  the  provisions  oF 
11  &  12  Vict  c.  42,  ante,  386-387.]  But  besides  this,  there  are  two  modw  of 
impeachicg  it,  first  by  appeal,  secondly  by  certiorari. 

An  itppcai,  like  a  conrncliort,  is  tbe  creature  of  the  statute  law,  and  never  U«g 
unless  where  it  is  given  by  express  terms,  R.  v.  The  Recorder  of  Ipswich,  i 
Dowl.103;  R.V.  Hansou,  4B.i  Ad,  521.  The  rule  with  regard  to  a  wrtiomri 
is  the  very  converse.  It  always  lies  unless  cj^resily  talien  away,  B.  v.  Abbot, 
Dougl.  5ii3 ;  and  it  reqnires  very  strong  words  to  do  so ;  for  even  where  i 
statuti!  gave  an  appeal  to  the  sessions,  and  directed  that  it  should  beJlHW'ji 
determined  there,  and  no  other  court  should  intermeddle  with  the  cause  ot  ap- 
peal, it  was  held  that  a  crriiin-ari  lay  after  the  appeal.  B.  v.  Moreley,  1  W.  BL 
231 ;  R.  v.  Jukea,  3  T.  R.  442 ;  see  R.  v.  Justices  of  West  Riding,  Yorkihire, 
1  Ad.  &  Kll.  575 ;  where  it  was  taken  away,  B.  v.  Fell,  1  B.  &  Ad.  380.  [K 
V.  Justices  of  Lancashire,  11  Ad.  &  Ell.  144,  where  an  order  in  parsnance  oF  i 
statute  leaving  the  certiorari^  but  made  by  a  town  council  empowered  be  5  £  6 
"W.  4,  c.  '6,  which  takes  it  away,  was  held  removable  by  certiorari.]  The  ret- 
son  of  this  is,  that  it  is  an  extremely  beneficial  writ,  being  the  medium  through 
which  the  Court  of  Queen's  Bench  exercises  its  corrective  jurisdiction  over  the 
Bnmmary  proceedings  of  inferior  courta.  Even  where  it  is  taken  away  in  ei- 
press  terms,  they  do  not  include  the  crown  unless  named,  B.  t.  Havies,  U.K. 
626 ;  H.  V.  Allen,  15  East,  333;  B.  v.  Bonlhee,  4  Ad.  A  Ell.  498.  Nsj  it  i" 
said  that  the  Attorney-general,  on  Iwhalf  of  the  Crown,  might  iu  such  wae 
obtain  the  writ  for  a  defendant ;  see  1  East,  303,  note,  and  the  authoritiu  there 
cited. 

A  certiorari  is  a  writ,  issning  out  of  the  Coart  of  Chancery,  or  the  Coort  of 
Queen's  Bench, commanding  the  judges  or  officers  of  an  inferior  coort  to  certify 
and  return  the  record  of  a  matter  before  them.  It  is  used  for  a  great  variety 
of  purposes;  but  we  are  at  present  looking  only  at  its  applicability  to  the  ewe 
of  a  conviction.  No  writ  of  error  lies  upon  a  conviction;  so  that  a  eo-dorari  ii 
the  only  mode  of  bringing  it  into  the  Qneen'e  Bench,  in  order  to  reverse  it.  It 
is  not,  however,  like  a  writ  of  error,  granted  fx  debitojunlilia ;  bnt  "  applicatiiiii 
is  made  to  the  sound  discretion  of  the  Court,"  H.  v.  Bass,  5  T.  R.  252 ;  R.  v. 
Manchester  and  Leeds  Railway  Co.,  1  P.  i  D.  164;  B.  v.  Bouth  Hollsnd 
Drainage  Committeemen,  1  P.  A  D.  79.  This  application  is  by  way  of  motion, 
and  by  13  G.  2,  c.  18,  b.  5,  "  no  certiorari  shall  be  granted  to  remove  any  order, 
r'lan  conviction,  or  other  proceeding,  before  a  justice  or  at  the  •aessioru, 
*■  nnless  it  be  applied  for  in  tix  calendar  months,  and  upon  oath  mode 

that  the  party  has  given  six  days'  notice  in  writing  to  the  justice  or  justices,  ot 
two  of  them,  if  so  many  there  be ;"  see  B.  v.  Bonghey,  4  T.  B.  281 ;  B.  '■ 
Bloxam,  1  Ad.  k  E!l.  386.  [B.  v.  Inhabitants  of  Sevenoaks,  7  Q.  B.  136.] 
The  notice  to  the  justices  mnst  be  six  days  before  the  role  nui  is  moved  for, 
one  day  inclusive,  the  others  exclusive,  R.  v.  Goodenough,  2  Ad.  k  Ell.  463; 
E.  V.  FlounderB,  4  B.  A  Ad.  865,  It  mast  be  by  or  on  behalf  of  the  party  in- 
tending to  move,  and  must  appear  to  be  so,  B.  v.  Justices  of  Lancashire,  1 B. 
A  Ad.  289 ;  B.  v.  Justices  of  Cambridgeshire,  3  B.'A  Ad.  887 ;  B.  v.  Justifrt 
of  Kent,  3  B.  A  Ad.  250 ;  R.  v.  Justices  of  Lancashire.  3  Perr.  A  D.  86 :  |l  i 
Ad.  A  Bit.  144,  where  the  notice  was  held  safficient] ;  B.  v.  Justices  of  Shreirv 
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bnry,  Mich.  1840,  B.  R. ;  B,  t.  How,  11  Ad.  A  Ell.  159.  Bat  the  Crown  eeems 
not  to  be  bound  by  this  aven  where  it  espouses  the  defendont'e  aide,  R.  v. 
Jbtdcs,  1  Bast,  303,  note ;  R.  v.  Berkeley,  1  Keny.  80 ;  R.  v.  Battams,  1  Eaat^ 
298.  If,  npoD  the  discu^ion  of  the  rale,  the  writ  be  granted,  it  removeB  the 
coDviction  into  the  court  above,  where  it  is  quashed  if  bad  ;  if  good,  it  remains 
in  the  Queen's  Beach,  unless,  indeed,  to  keep  it  there  would  occasion  a  defect 
of  jnatice,  in  which  case  It  may  be  sent  back  again  by  writ  of  procedendo,  R.  v, 
Nevile,  2  B.  A  Ad.  299.  [The  person  prosecuting  the  certiorari  mnet  by  6  O. 
2,  c.  19,  enter  into  recognisance  for  50{.,  with  competent  suretioB  to  prosecute 
it  with  effect  and  pay  costs  if  nnsacceBsful.  This  act  does  not,  however,  apply 
to  the  case  of  a  prosecutor  obtaining  the  writ,  R.  v.  Spencer,  9  Ad.  &  EIL 
485.] 

The  Court  of  Qneen's  Bench,  exercising  its  appellate  power  oyer  a  convic- 
tion removed  into  it  by  certiorari^  will  not  allow  the  merite  of  the  case  to  be 
again  litigated  npon  affidavit;  for  the  justices  are  the  proper  persons  to  deter> 
mine  upon  those.  [R.  v.  Bolton,  1  Q.  B.  66 ;  B.  v.  Justices  of  Buckingham- 
shire, 3  Q.  B.  80.]  Bat  a  question  has  occasionally  arisen  whether,  in  cases 
where  the  justices  have  proceeded  vilhout  j'jiriadiction,  and  have  nevertheless 
stated  upon  the  face  of  the  conviction  matter  showing  a  Jurisdiction,  it  be  com- 
petent to  the  defendant  to  prove  the  want  of  jurisdiction  by  affidavit.  It  cer- 
tainly appears  desirable  that  the  court  should  have  power  to  entertain  the 
question  of  jnrisdiction.  Some  cases  might  easily  be  suggested,  in  which  not 
only  great  private  but  great  pnblic  inconvenience  might  arise  from  leaving  an 
invalid  order  or  conviction  nnreversed,  and  great  injustice  might  be  caused  b; 
allowing  justices  out  of  or  in  sessions,  by  making  their  order  or  conviction  good 
npon  the  face  of  it,  to  give  themselves  a  jnriediction  over  matters  not  entrusted 
to  them  by  the  law.  "Whether  a  mandamus  would  lie  in  snch  a  case  i-ttqg-  'i 
to  oblige  them  to  make  a  correct  statement,  is  a  question  which  the 
Court  of  Queen's  Bench  wonld,  at  least  in  the  majority  of  instances,  probably 
answer  in  the  negative ;  for  though  it  is  true  that  in  some  cases,  where  there 
has  been  a  clear  omission  of  some  material  ingredient  in  a  conviction,  the  court 
has  by  martdamus  ordered  it  to  be  supplied ;  as  in  Be  Bix,  4  D.  £  R.  352 ;  B,  v. 
Marab,4D.  &R.260;R.v.  Warneford,  5D.tR,489;  R.  v.A)len,5D.&R.490; 
yet  this  has  been  done  after  the  order  or  conviction  had  been  returned  upon  a 
certiorari;  and  it  either  clearly  appeared,  or  was  shown  by  affidavit,  to  the 
court,  that  the  whole  or  some  material  porljons  of  the  evidence  had  been 
omitted  ;  (sec  Ihe  observations  of  the  conrt  on  these  cases  in  R.  v.  Wilson,  1 
Ad.  &  Ell.  627 ;)  and  the  mandamus  went  not  to  compel  the  conrt  below  to 
insert  a  particular  thing,  or  raise  a  particular  question,  npon  their  return,  but 
merely  to  oblige  tbem  to  set  out  an  integral  part  of  the  case,  which  tnuat  have 
existed,  and  had  been  omitted.  I  say  mutt  have  existed,  becanse  in  R,  v.  Wil. 
son,  where  evidence  might  or  might  not  have  been  acted  on,  the  conrt  would 
not  send  the  mandamus.  And  there  are  cases  in  which  the  court  has  refused 
to  interfere  by  mandamu-i  to  compel  the  courts  below  to  raise  a  particalar  quet- 
iion;  for  instance,  in  R.  v.  Hewer,  3  Ad.  &  Ell.  725,  the  jury  bad  returned  a 
verdict,  gvilfy  bt/  mischance;  the  chairman  of  the  sessions  told  them  they  mutt 
find  a  general  verdict ;  and  they  then  found  a  verdict  of  guiliy,  and  recom- 
mended to  mercy  on  the  ground  that  the  act  was  not  done  with  a  malicious 
intent.  The  motion  was  for  a  mandamtts  to  set  the  clerk  of  the  peace's  minute 
right  according  to  the  facts,  in  order  that  a  writ  of  error  might  be  sued  out.  i 
The  rule  was  discharged.  Mr.  J.  Patteeon  said,  "  The  case  of  a  mandtanua  to 
enter  continuances  and  hear  is  not  like  this.  There  the  Justices  are  ordered 
merely  to  hear  an  appeal,  and  to  enter  continuances  because  those  are  oeces- 
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Huy  in  order  to  enable  them  to  hear ;  so,  in  the  present  case,  If  it  were  neces- 
earj  for  the  defendant  to  have  a  record  made  np,  and  the  officer  refused  to  do 
it,  the  partf  haviag  a  right  to  avail  himself  of  the  record  might  apply  for  a 
mandamtM,  as  in  R.  v.  Justices  of  Uiddlesex,  5  B.  &  Ad.  1113.  I  have  always 
nttdeistood  that  this  coart  might  send  a  utandamtu  to  an  inferior  coart  to  do 
its  duty  in  general  tema,  bat  not  to  do  apartieular  ihmg,  as  to  make  an  atl«ra> 
tioD  here  or  there  in  the  clerk  of  the  peace's  minntes ;"  [see  B.  v.  Jnatices  of 
Middlesex,  9  Ad.  &  £11.  546,  jadgment  of  Littledale  and  Coleridge,  JJ.,  and 
per  cnriam,  in  B.  y.  Lords  of  the  Treasury,  10  Ad.  A  Ell,  119 ;  B,  v.  Lords  d 
r"aB7fcl  '■^^  Treasury,  10  Ad.  k,  Eli.  374,  and  per  Ixird  Depman  in  "R.  t. 
*■  '    Eastern  Connties  KaUway,  10  Ad.  £  £U.  547 ;  B.  v.  Justices  of  Bnck- 

inghamshire,  3  Q.  B.  800.] 

Supposing  that  the  court  below  cannot  be  compelled  by  nMitdomui  to  show 
the  defect  of  jurisdiction  upon  the  record,  the  next  question  is,  will  the  court 
above  allow  evidence  of  such  defect  of  jurisdiction  to  be  laid  before  it  by  way 
of  affidavit,  on  the  record  being  brought  before  it  by  a  writ  of  eeriiomriT  In 
B.  V.  St.  James's,  Westminster,  2  Ad.  &  Ell.  241,  it  was  remarked  by  Mr.  J. 
Taunton  (a  judge  whose  obiter  dicta  are  always  worthy  of  the  greatest  atten- 
tion,) that  this  bad  been  constantly  done.  Id  B.  t.  Inhabitants  of  Great  Mar- 
low,  2  East,  244,  an  appointment  of  overseers,  good  on  the  face  of  it,  waa 
allowed  to  be  quesUoned  by  affidavit  on  the  ground  of  a  defect  of  jurisdiction, 
and  was  finally  quashed.  The  Coart  io  that  case  had  taken  time  to  consider 
as  to  the  practice  with  regard  to  receiving  the  affidavit;  and  Mr.  J.  Lawrence 
mentioned  several  similar  cases  in  which  that  course  had  been  poisned.  A. 
similar  conrse  seems  to  have  been  pursued  with  an  order  of  the  quarter  sessiona 
in  B.  V.  Justices  of  the  West  Riding  of  Yorkshire,  5  T.  R.  629.  In  the  late 
case  of  R.  v.  Justices  of  Cheshire,  1  Pen.  t  Dav.  93,  8  Ad.  ft  Ell.  40D,  the 
qaestiou  was  a  good  deal  discussed ;  and  it  seems  to  have  been  admitted  that 
affidavits  might  be  looked  at  for  the  purpose  of  showing  a  defect  of  jurisdic- 
tion.  "  It  cannot  be  disputed,"  says  Mr.  J,  Colendge  in  that  case,  "  that  there 
are  many  cases  in  which  affidavits  may  be  looked  at  in  order  to  ascertain 
whether  there  was  jurisdiction  or  not ;  for  suppose  an  order  made,  which  waa 
good  00  the  face  of  it,  but  which  was  not  made  by  a  magistiate,  it  is  clear  thai 
this  fact  may  be  shown  to  the  court."  Accord.  R.  v,  Sheffield  and  Manchester 
Railway  Co.,  Mich.  1S39,  B.  R. ;  [and  it  seems  to  be  settled  by  the  later  cases 
that  a  defect  of  jurisdiction  may  be  shown  by  affidavit,  though  the  proceeding 
is  so  drawn  up  as  to  appear  valid  on  the  face  of  it,  R.  v.  Bolton,  1  ({.  B.  66 ; 
and  R.  v.  Cheltenham  Paving  Commissioners,  1  Q.  B.  467,  where  the  defect 
consisted  in  the  presence  on  the  beocb  of  interested  parties  as  justices;  on  tha 
other  hand,  nothing  can  be  more  common  than  to  find  it  laid  down  that  a  con* 
victioD  or  order  is  conclusive  of  the  matter  stated  in  it  for  the  purpose  of  show- 
ing a  jurisdiction.  See  judgment  of  Mr.  J.  Fatteson  in  Re  Clarke,  2  Q.  B. 
634,  Possibly  the  distinction  may  be  between  cases  in  which  the  conviction 
or  order  is  made  b;  persons  who  are  admitted  to  constitute  a  legal  court,  and 
who  have  stated  facts  which,  on  information  being  laid,  or  a  case  coming  before 
them,  would  be  matter  to  be  proved,  and  adjudicated  upon  by  them,  and  cases 
in  which  the  objection  is,  that  they  are  not  a  court  at  all,  because  not  in  fact 
r*^R7n  ''^^Btrates,  or  because  interested,  because  they  '"sat  out  of  the  limit 
'-  of  their  jurisdiction,  or  for  some  other  reason,  striking  at  their  exist, 

ence  as  a  court,  so  that  the  objection  is  not  that  the  statement  of  a  court  is 
erroneous,  but  that  the  sonrce  of  the  statement  is  not  a  court  at  all.] 

AssamiDg  this  to  be  so,  every  case,  or  almost  every  case,  of  a  defect  of  joris* 
diction  in  the  convicting  magistrate  or  magistrates  would  be  reviewabla  by 
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oaHoTarii  tor  though  it  ia  now  osaal  for  the  statute  creating  the  ofTence  to 
ooDtoin  a  clanBe  taking  awaj  the  eertiorarl,  yet  such  clauses  do  not,  generally 
speaking,  apply  to  cases  where  there  was  no  jarisdiction  to  convict,  snch 
cases  not  falling  within  the  act  of  parliamant  at  all.  B.  v.  Justices  of  Somer- 
setshire, 5  B.  &  G.  816 ;  R.  t.  Justices  of  the  West  Riding  of  Yorkshire, 
S  T.  R.  629 ;  R.  V,  InhabitouU  of  Great  Mariow,  2  East,  244 ;  [nor  do  they 
apply  to  cases  where  the  conviction  has  been  obtained  bff  fraud,  aa  when 
a  maltster  had  by  collnaion,  and  for  the  purpose  of  exonerating  himself  from 
penaltiea,  nnder  7  &  8  O.  4,  c.  53,  procured  the  convictioD  of  his  servant,  B. 
T.  GUIyard,  14  June,  1848,  17  L.  J.  M.  C.  153.]  Bat  there  is  a  distinction 
between  cases  of  a  learU  of  jurudictimi  and  an  xTreipdarity  in  exercising  it: 
in  the  former  case  the  certiorari  lies  notwithstanding  the  privBtive  clanse, 
in  the  latter  it  is  taken  away.  B.  v.  Bristol  and  Exeter  Railway  Co.,  1  F. 
ft  D.  17Q,  note,  11  Ad.  k  Ell.  202 ;  B.  t.  SheCBeld  and  Manchester  Bailway 
Co.,  MicL  1839,  B.  B.;  [11  Ad.  ft  £11.  194.  In  the  former  case,  indeed, 
the  conrt  went  to  an  extent  which  seemed  likely  very  much  to  confine  the 
applicability  of  the  writ  of  certiorari;  they  threw  ont  the  opinion  that  in 
cases  where  the  proceeding  was  merely  irregular,  the  clanse  taldng  away  the 
eertiorari  apphed,  and  that  where  it  was  void,  there  was  no  occasion  for  it,  and 
that  the  Court  would  not  grant  it.  However,  in  the  latter  case,  they  appear 
disposed  to  repudiate  the  application  of  this  dilemma ;  at  all  events,  in  cases 
in  which  the  proceeding  sought  to  be  removed  is  not  void  on  the  face  of  it,  but 
it  is  impugned  by  affidavit.  And  in  R.  t.  Cheltenham  Paving  Commissioners, 
1  Q.  B.  467,  it  was  distinctly  held  that  in  a  case  of  malversation  such  a  clanse 
would  not  operate.] 

However,  where  the  justice  or  justices  had  jurisdiction,  the  court  will  not 
grant  a  certiorari  to  remove  the  conviction  or  order,  upon  a  suggestion  made 
by  affidavit  that  they  have  exercised  the  jarisdictioD  wrongly ;  B.  v,  Juaticea 
of  Cheshire,  1  Ferr.  ft  Dav.  88,  8  Ad.  ft  Ell.  400;  B.  v.  St.  James's,  West- 
minster, 2  B.  £  Ad.  241 ;  for  that  wonld  be  to  substitute  the  court  above  for 
the  tribnoal  to  which  the  statute  has  committed  the  inqniry.  And  though  it 
has  been  endeavoured  to  ahow  that  the  Queen's  Bench  has  a  right  in  cases  of 
defect  of  jarisdiction  to  entertain  Hia  ''objection  founded  upon  such  r»gg7„-| 
defect  on  affidavit,  yet  it  must  be  observed  that  the  Court  ia  not  bound 
to  do  BO  upon  certiorari;  for  a  eertiorari,  as  has  been  already  pointed  out,  is  a 
mit  not  of  right,  but  in  the  discretion  of  the  conrt  to  grant  or  to  refuse ;  [but 
see  the  judgment  in  Symonds  v.  Dimsdale,  14  Jan.  1848,  It  L.  J.,  Exch.  247.] 
A.nd  cases  may  occur  tu  which,  though  there  may  have  been  a  defect  of  juris- 
diction, still  the  Court  may  conceive  that  the  interests  of  justice  would  be 
rather  impeded  than  advanced  by  any  summary  interference  on  their  part.  In 
B.  T.  Justices  of  Cambridgeshire,  4  B.  ft  Ad.  122,  Hr.  J.  Patteson  said, "  With 
regard  to  the  objections  in  point  of  jurisdiction,  I  protest  against  its  being  an- 
derstood  that  we  can  on  every  occasion  look  into  extrinsic  matter  on  motions 
to  bring  up  orders  by  eertiorari."  "  We  mnst  be  cantioua,"  said  Mr.  J,  Cole- 
ridge, "  not  to  exceed  our  jurisdiction ;  and  when  we  find  there  is  a  conrt  of 
appeal  below,  to  which  the  matter  brought  before  us  on  affidavit,  might  have 
been  ca^ed,  I  think  we  are  confined  to  objections  appearing  on  the  foce  of  the 
order."  I  do  not  understand  these  observations  of  the  learned  judges  as  im- 
porting that  there  are  cases  o  a  total  defect  of  jarisdiction  which  the  Conrt  of 
Queen's  Bench  has  no  power  to  entertain  on  afGdavit,  but  that  the  leaning  of 
the  conrt  is  against  doing  so,  except  where  public  justice  would  be  thereby 
furthered.  See  B.  v.  Justicea  of  Denbighshire,  1  B.  ft  Ad.  616.  See  B.  v. 
South  Holland  Drainage  Committee-men,  1  F,  ft  D.  69 ;  B.  t.  Manhatten  and 


fere  is  strong  and  uuifona  id  cases  where  the  legialatare  hw  provided  tuffiiia 
competent  tribuQal  of  appeal  to  which  the  question  might  be  carried.  (S««  R. 
T.  Justices  of  M-iddlesex,  9  Ad.  &  Eil.  548,  last  point.  In  Ex  parte  Lom  Gi[- 
ford,  Carrow's  Sess.  Cos.,  Mr,  Jastice  Williams  refased  a  eeriiDrari  on  the 
groand  that  if  the  recogniKance  sought  to  be  remored  were  mid,  the  appUcaot 
might  treat  it  accordingly.  It  has  not,  however,  been  nsnal  to  refuse  the  writ 
for  this  reason,  which,  since  the  11  &  12  Vict.  c.  44,  s.  2,  prohibiting  actinu 
against  justices,  &c.,  for  anything  done  nnder  convictions  or  orders  made  with- 
out juried icliot),  until  the;  have  been  quashed,  wonld  scarce!;  be  giffti  ia 
answer  to  an  application  to  bring  ap  a  conviction  or  order  to  have  themqiuEhed 
for  a  defect  of  jurisdiction.] 

In  R.  V.  Just,  of  Cambridgeshire,  Lord  Denman,  in  his  judgment,  BU^gested 
another  ground  on  which  an  application  upon  affidavit  might  posaibi;  be  en- 
tertained. "  I  do  not  sa;,"  said  his  lordship,  "  that  even  on  ctrliorari ibe  court 
vonid  not  set  aside  an  order  if  manifest  fraud  were  shown.  That  ma;  be  m. 
|.„  ^  In  B.  T.  The  Justice  of  Somersetshire,  "where  a  certiemriwas  applied 
l  -I    for  to  remove  an  appointment  of  overseers,  on  a  anggestion  of  tornipt 

motives  in  the  appointing  Qiagistrat^s,  the  court  refused  a  rale,  EB;ing  thit  Ik 
parties  complaining  might  appeal  to  the  sessions,  or  move  for  a  criminal  infor- 
mation. Notwithstanding  that  refusal,  however,  I  do  not  sa;  that  if  cormpiim 
were  clearly  made  out,  the  court  wonld  not,  upon  an  application  like  this,  declire 
the  order  invalidated  by  the  frand."  This  observation  of  his  lordship  '•&  con- 
sistent with  the  principle  laid  down  b;  De  Grey,  C.  J.,  in  the  Duchess  of 
Kingston's  case,  post,  volume  2,  431,  where  hia  lordship  observed  that, "  fand 
]£  an  extrinsic  collateral  act,  vhich  vitiates  the  most  solemn  proceediogs  of 
courts  of  jnstice."  Lord  Coke  sa;s,  "  it  avoids  all  judicial  acts,  ecclesiastical 
or  temporal."  [And  see  B.  v.  Gillyard,  ante,  387  I;  where  fraad  being shovii, 
B  conviction  obtained  by  means  ijiereof,  was  brought  up  by  etrfiorari  and 
quashed.J 


Superior  courts  are  prepomed  to  act  by  rigtt,  and  not  by  wrong,  snJ 
their  acta  and  jadgments  are  consequently  conclusive  in  themselves,  onkis 
plainly  beyond  the  jurisdiction  of  the  tribunals  whence  they  emanate;  Pm- 
cock  V.  Bell,  1  Saunders,  73  ;  Grignon's  Leasee  v.  Aator,  2  Howard,  319 ; 
BriggB  V.  Clark,  7  Howard's  Miss.  B.  457  j  Pender  v.  Felts,  2  Smodes  & 
Marshall,  535;  Venable  v.  M'Donald,  4  Dana,  336;  Huntington  v.  Ghir- 
lotte,  15  Vermont,  46 ;  Wells  v.  Mason,  4  Scammon,  84 ;  The  SwW  v. 
Eimbrough,  2  Dev.  431 ;  The  State  v.  Seaborn,  i  id.  305 ;  Wright  v. 
Watson,  11  Humphrey's,  629;  Morgan  v.  Burnet,  18  Ohio,  535 ;  Pen- 
nington V.  Gibson,  16  Howard,  65 ;  Hall  v.  Law,  2  W.  &  S.  135. 

But  the  jurisdiotion  of  limited  and  inferior  tribunals  cannot  be  precuned, 
and  must  be  sbown  affirmatively  to  confer  validity  on  their  acts.  Hence 
wben  the  facts  necessary  to  give  to  such  a  tribunal  jurisdiction,  da  not  ap- 
pear on  the  face  of  its  proceedings,  and  are  not  proved  aliunde,  the  whole 
will  be  void,  and  may  be  set  aside  as  a  nullity,  when  called  in  question  in 
the  coursfl  of  any  collateral  controversy;  Frumpton  v.  Pettis,  3  Lcvini, 
28;  Jonesv.  Moldrin,  lb- 141;  Adncy  v.  Vernon,  lb.  243;  Hills  v.  Mit- 
Bon,  8  Exchequer,  750;  Lamar  v.  The  Commissioners,  21  Alabama,  772; 
The  Commissioners  V.  Thompson,  15  Id.  131;    18  Id.  G94;  Swan  v- The 
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H&yor  of  Cnmberbad,  8  6ill,  150;  Wise  t.  Withers,  S  Granoh,  SSI; 
Walker  T.  Tamer,  9  Wheatoo,  549;  Snydam  t.  Keja,  13  JohoBon,  444; 
Harriot  v.  Van  Cott,  6  Hill,  285 ;  Bridge  t.  Ford,  4  Massaoliusettg,  841 ; 
Smith  T.  Rice,  11  Mass.  507;  Brooks  y.  Adams,  11  Pickering,  441; 
Glapp  y.  Beardeley,  1  Aiken,  168;  Barrett  t.  Crane,  16  Vermont,  246; 
Green  v.  Haskill,  24  Maine,  180;  Hall  v.  Howd,  10  Conn.  514;  Starr 
V.  Scott,  8  id.  480 ;  Tift  v.  Griffin,  6  Georgia,  185 ;  Hill  v.  Robertson,  1 
8trobhart,l;  Wight  t.  Warner,  1  Doaglasa,  384;  Clark  t.  Holmes,  id. 
890;  SnedikerT.  Qaick,  1  Green,  306;  The  State  v.  Bhreeve,  3  id.  57; 
Perrine  v.  Farr,  2  ZabriakU,  856 ;  Price  v.  Bray,  1  id.  13 ;  Pendleton  v. 
Fowler,  1  English,  41 ;  Latham  v.  Jones,  ib.  371 ;  Staples  t.  Fairchild,  3 
Comstock,  41 ;  RnaBell  t.  Perry,  14  New  Hampshire,  155 ;  Wilson  T. 
John,  2  Binniey,  209  ;  Camp  v.  Wood,  10  Watts,  118.  Thus  it  was  said 
in  Perrine  v.  Farr,  on  the  authority  of  Turner  v.  Beale,  2  Salkeld,  522, 
that  unless  a  particular  jurisdiction  shows  the  matter  to  be  within  its  juris- 
diction, it  mnat  he  presamed  to  he  without  it.  The  strictness  with  whioh 
the  proceedings  of  inferior  tribunals  are  sorutiniced,  only  applies  to  the 
qnestiop  of  jurisdiction,  and  when  the  existence  of  jurisdiction  is  proved 
or  conceded,  the  maxim,  omnia  rite  acta,  applies  to  them,  as  well  as  to 
courts  of  general  jariediction;  Reeres  t.  Townsend,  2  Zabriskie,  396; 
Wilson  T.  Wilson,  18  Alabama,  176;  Clark  7.  Blacker,  1  Carter,  215; 
Panl  T.  HuBsey,  85  Maine,  97  ;  Wright  v.  Warner,  1  Doughss,  384;  Fox 
T.  Hoyt,  12  Conn.  491;  Raymond  t.  Bell,  18  Id.  81.  But  whatever 
intendmente  may  be  mode  in  iavour  of  the  decision,  there  can  be  none 
in  ud  of  the  right  to  decide,  and  unless  tribunals  of  inferior  and  limited 
jurisdiction  show  that  the  matter  in  controversy  was  within  the  scope  of 
their  powers,  it  will  be  preanmed  to  have  been  without  them,  and  the  judg- 
ment will  be  treated  as  coram  non  jitdic«,  and  consequently  void ;  Pernoc 
T.  Fair,  2  Zabriskie,  S56 ;  Bridge  v.  Bracken,  3  Chandler,  75 ;  The  Super- 
visors of  Cr&wford  Co,  v,  Le  Clerc,  4  Id.  56.  "  If,"  said  Tindall,  0. 
J.,  in  Dempster  v.  Pnrnell,  3  M.  &  G.  375,  "  it  appear  on  the  feoe  of  the 
proceedings,  that  the  inferior  Court  has  jurisdiction,  every  intendment  will 
be  made  in  order  to  aupport  them ;  but  if  it  do  not  bo  appear,  if  the  point 
be  left  in  doubt,  no  such  intendment  will  be  made."  Thus  in  England,  and 
in  thoae  states  of  this  country,  where  the  jurisdiction  of  justices  of  the  peace 
is  held  to  be  not  only  limited  but  inferior,  their  proceedings  will  be  void,  and 
they  themselves  liable  as  trespassers,  not  only  when  they  act  withoat 
ftuthority,  or  exceed  their  authority,  but  when  they  attempt  to  exercise  their 
unquestioned  and  admitted  powers,  without  pursuing  the  mode,  or  in  any 
Other  than  the  manner,  prescribed  by  law ;  Selby  v.  Bowen,  3  Chandler,  183 ; 
Snyder  V.  Wise,  10  Barr,  157,159;  Shad  bolt  v.  Bionson,  1  Manning,  85; 
Tosbnrgh  v.  Wilch,  11  Johnson,  175;  Bigelow  v.  Steams,  19  Id.  39;  Adkins 
v.  Brewer,  3  Cowen,  206;  Reynolds  v.  Orvis,  7  Id.  269 ;  Rogers  v.  MuUiner, 
6  Wend.  597 ;  Lewis  v.  Palmer,  Ib.  8tJ7 ;  Stewart  v.  Smith,  17  Id.  617  ; 
Davis  V.  Marshall,  14  Barbour,  96 ;  Levy  v.  Moylan,  10  C.  B.  189 ;  and 
.  unless  they  set  forth  enough  to  show,  that  the  cause  was  actually  within 
their  jurisdiction,  as  well  as  that  from  its  general  nature  it  might  have  been  ; 
Libby  V.  Main,  2  Fairfield,  344  ;  The  State  v.  Magrath,  81  Maine,  469  ; 
The  State  v.  Hartwell,  35  Id.  129.  Thus  it  was  held  in  The  State  v.  Eart- 
well,  that  to  render  a  lecogniaance  to  appear  and  answer  to  a  criminal 
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charge  valid, the  prooeedinge  of  the  magistrate  must  set  forth  that  an  offence 
hu  been  committed,  and  that  there  is  probable  oanse  for  heliering  that 
the  peraoa  acoused  is  guilty,  and  that  an  allegation  that  he  has  heeo 
charged  with  the  crime,  and  that  there  it  good  reason  to  suspect  that  he  is 
gnitty,  will  be  vhollj  inanfficieat.  The  mle  necessarily  applies  in  pleading 
as  well  as  in  evidence ;  The  case  of  the  Marshalsea,  10  Coke,  68 ;  and 
a  plea  which  relies  apon  the  process  or  judgment  of  a  jnBtdce  as  a  jostjfi- 
cation,  most  show  not  only  that  the  canse  was  within  bis  jurisdiction,  but 
that  he  took  all  the  steps  necessary  to  make  that  jurisdiction  effectual ; 
Gold  V.  Bissel,  1  Wend.  210 ;  Van  Ettea  v.  Hurst,  6  HUl,  311 ;  Cornell 
V.  Barnes,  7  Id.  37 ;  Whitney  v.  Shufelt,  1  Denio,  292 ;  Turner  v.  Eoby, 
3  Comstock,  193.  The  cases  in  New  York,  treat  the  surrogate  courts  of 
that  state  as  within  the  same  rule,  and  require  that  those 'who  rely  npon 
their  acts  or  decrees,  should  show  affirmatively  that  the  circumstances  were 
such  as  to  give  them  jnriedictioa ;  Dakin  v.  Hudson,  6  Cowen,  221; 
Sherman  v.  Ballon,  8  Cowen,  804.  Bat  as  the  regularity  of  the  proceed- 
ings of  an  inferior  court  will  foe  presumed,  if  its  jurisdiction  be  onoe 
established,  it  is  not  necessary  to  set  forth  the  intermodiato  step^  in  the 
caose  between  the  institution  of  the  suit  and  the  renditjon  of  the  judgment; 
Kowland  v.  Veale,  1  Cowper,  19.  Heoce  although  a  plea  that  the  defendant 
has  been  discharged  as  bankrupt  or  insolvent,  must  show  that  the  court  had 
jurisdiction,  it  may  then  proceed  at  once  to  the  final  order  or  decree,  with- 
out setting  out  the  intermediate  proceedings,  otherwise  than  by  a  general 
"  taliter  proce»ntm /uit ;"  Service  v.  Heermance,  1  Johnson,91;  Sackett 
V.  Andross,  5  Hill,  327 ;  M'Nulty  v.  Frame,  1  Sandford,  128 ;  Rowan  t- 
Holcoiab,  16  Ohio,  463;  Morrison  v.  Nealson.  The  general  principle 
that  the  acts  of  lut  inferior  oonrt  are  void,  unless  its  jurisdiction  be 
apparent,  applies  equally,  whether  the  judgment  be  rendered  against 
the  plaintiff  or  the  defendant,  for  although  every  one  who  brings  a  suit  is 
liable  for  the  costs,  whether  the  court  had  or  had  act  jurisdiction  of  the 
cause  of  action,  and  even  if  he  could  have  derived  no  benefit  from  the 
judgment  had  he  obtained  it;  Morse  v.  James,  Willis,  122,  128;  Mum; 
V.  Wilson,  1  Wilson,  316;  yet  he  is  not  precluded  from  alleging  the  wuit 
of  jurisdiction,  as  a  reason  why  he  should  not  be  bound  by  an  adverse  de< 
cieion  on  the  merits  of  the  question,  nor  from  requiring  the  existence  of 
jurisdiction  to  be  sbowu  in  any  subaequent  proceeding,  in  which  the  judg- 
ment is  pleaded,  or  given  in  evidenoe  against  him;  Reading  v.  Price,  3  J. 
J.  Marshall,  61 ;  Briscoe  v,  Stevens,  2  Bing.  213.  This  seems  to  depend 
on  the  well  settled  and  reasonable  principle,  that  estoppels  must  be  mutual, 
and  that  nothing  which  does  not  bind  both  parties  can  be  oonclusive  on 
either. 

It  necessarily  results  from  the  rule,  that  the  jorisdicdon  of  inferior  courts 
must  appear  affirmatively,  and  cannot  be  presumed,  that  all  the  facts  requi- 
Ute  to  confer  jurisdiction,  must  be  averred  and  proved  whenever  the  pro- 
ceedings of  such  tribunals  are  relied  on,  either  as  a  defence,  or  cause  of 
action;  Aduey  v.  Vernon,  3  Levins,  243;  Mills  v.  Martin,  19  Johnson, 
34 ;  Morgan  v.  Dyer,  10  id.  163 ;  Fniry  v.  Dakin,  7  id.  75  j  Service  v. 
Heermance,  1  id.  91 ;  Wyman  v.  Mitchell,  1  Cowen,  316;  Dakin  v.  Hud- 
son, 6  id.  221 ;  Latham  v.  Edgerton,  9  id.  227 ;  Wheeler  v.  Townsend,  3 
Wendell,  247;  Otis  v.  Hitchcock,  6  id.  438;  Ford  v.  BUwock,  1  Deoio, 
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158;  Bennett  T.  Barch.ib.  141;  Stephens  r.  EI7,  6  HiU,  607 ;  Corwin 
T.  Merritt,  3  Barbour,  341 ;  Bro&dhurst  t.  MoConnell,  ib.  175;  Hiuring* 
ton  V.  The  People,  6  id.  607.  Thiu  in  Bowman  v.  Buss,  6  Cowen,  284, 
where  the  defendant  pleaded  a  jadgment  sgiunst  the  plaintiff  in  a  proceed- 
ing before  two  jastices  of  the  peace,  for  deserting  his  wife  and  children,  as 
a  justification  for  enteriag  the  plaintiff's  house  and  arresting  him;  a  repli* 
cation,  that  no  anah  desertion  had  taken  place,  was  held  good,  as  denying 
a  material  fact,  on  which  the  jurisdiction  of  the  justices  was  founded,  and 
it  was  said,  that  the  plea  would  have  been  bad  on  demurrer,  for  want  of 
a  positive  allegation  of  the  fact  thus  denied.  It  was  held  in  like  manner, 
ia  Mills  V.  Marlin,  19  Johnson,  34,  that  an  avowry  under  the  authority  of 
a  court  martial,  to  a  declaration  in  trespass  for  taking  the  pkintifTa  oxeu, 
was  defective  for  not  setting  forth  sufficient  matter  to  show,  that  the  jurts- 
dictioQ  of  the  court  martial  existed  and  had  attached.  The  same  prind- 
plss  were  applied  iu  Ford  v.  Babcoek,  1  Denio,  158,  to  a  plea  of  justifica- 
tion under  a  judgment  in  the  Marine  Court  of  New  York,  which  did  not 
contain  the  averments  neoesaary  to  show,  that  the  court  had  jurisdiction 
over  the  subject-matter  of  the  plea,  or  that  it  had  taken  the  proper  steps  to 
make  that  joriBdiotion  effectual. 

For  the  samd  reason  a  plea  that  the  defendant  has  been  discharged  as  a 
bankrupt  or  insolvent,  must  set  forth  enough  to  show  that  the  case  was 
within  the  jurisdiction  of  the  court,  by  which  the  discharge  was  ordered ; 
Hills  V.  Mitson,  8  Exchequer,  T60 ;  Scrrioe  v.  Heermance,  1  Johnson,  91 ; 
Roosevelt  v.  Kellogg,  20  Id.  208 ;  and  it  has  been  hold  iu  a  number  of 
iastaDces,  that  proceedings  under  the  recent  bankrupt  law  of  the  United 
States  come  within  the  same  rule,  and  that  to  render  a  plea  that  the  defend- 
ant has  been  discharged  as  a  bankrupt  effectual  as  a  bar,  it  must  contain 
all  the  averments  neeessary  to  show  the  jurisdiction  of  the  court  which 
discharged  him ;  Stephens  v.  Ely,  6  Hill,  607 ;  Saekett  v.  Andross,  5  Ib. 
327 ;  Maples  v.  Bnmaide,  1  Denio,  332  ;  Varnum  v.  Wheeler,  Ib.  331 ; 
Coates  V.  Simmons,  4  Barbour,  403.  Thus  it  was  said  in  M'Cormick  v. 
Pickering,  4  Comstock,  277,  that  such  a  plea  must  set  forth  "  1st,  the  resi- 
dence of  the  defendant,  which  should  be  stated  for  two  purposes — to  show 
that  be  is  within  the  olass  of  persons  entitled  to  the  benefit  of  the  act,  and 
next,  that  his  application  was  made  to  the  proper  ^district  or  territorial 
court;  2d,  that  he  owed  debts  not  created  in  consequence  of  defalcation  as 
a  public  officer,  or  otherwise  excepted  out  of  the  act ;  3d,  that  he  presented 
his  petition  to  the  District  Oourt  of  the  dbtrict  where  the  defeodant  resi- 
ded, or  that  his  petition  contained  what  the  act  required  it  should  contain." 
It  was  held  in  like  manner,  in  Johnson  v.  Ball,  15  New  Hampshire,  407, 
that,  in  pleading  the  discharge  of  the  defendant  as  a  bankrupt,  it  mast  be 
shown  that  he  resided  within  the  district  where  the  discharge  was  granted. 
These  decisions  ore,  notwithstanding,  open  to  the  objection,  that,  as  the 
jurisdiction  of  the  subordinate  courts  of  the  United  States,  though  limited, 
is  not  inferior,  their  proceedings  in  bankruptcy,  ought  not  to  be  tested  by 
a  rule  which  applies  only  to  the  proceedings  of  inferior  courts.  It  is  ad- 
mitted in  New  York,  that  the  certificate  of  the  discharge  of  the  defendant 
as  a  bankrupt,  is  valid  when  produced  in  evidence  without  extriiiaic  proof 
of  the  jurisdiction  of  the  court  which  granted  it;  Richman  v.  Cowell,  1 
Comstock,  505;  Morse  v.  Cloyes,  11  Barbour,  100;  and  it  is  difficult  to 
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underatand  that  it  can  be  requisite  to  arer  wliat  it  is  annecessar;  to  prove. 
The  better  opinioD  wonid  therefore  seem  to  be,  that  a  certificate  of  bank- 
ruptcy ia  valid  both  in  pleading  and  evidence,  without  an;  averment  or 
proof  of  the  juriediotion  of  the  court  from  which  it  issued  j  Rowan  v. 
Holcomh,  16  Ohio,  463 ;  Reed  v.  Vaughan,  10  MiBsouri,  467. 

It  seems  to  be  well  settled  on  the  one  baud,  that  where  the  proceedings 
of  inferior  trihoDals  set  forth  the  facte  neceBsar;  to  give  jurisdiction,  it  will 
be  held  to  exist  withont  proof  aliunde;  Jenka  v.  Stebbins,  11  JohoBOD, 
224 ;  Barber  v.  Winalow,  12  Wendell,  102,  and  on  the  other,  that  the  facts 
thus  set  forth  maybe  disproved,  and  the  proceedings  avoided,  by  parol 
evidence;  Clark  v.  Holmes,  1  Douglass's  Michigan,  890;  Denning  v.  Cor- 
wiu,  11  Wendell,  648  ;  Borden  v.  Fitcb,  15  Johnson,  121 ;  Harrington  v. 
The  People,  6  Barbour,  607 ;  Noyes  v.  Butler,  id.  613 ;  The  People  v. 
Cassels,  5  Hill,  164 ;  Walker  v.  Mosely,  5  Denio,  102.  But  this  rale  only 
applies  to  those  facts  and  averments  on  which  the  jurisdiction  of  the  conrt 
depends,  for  as  to  all  else,  the  reoords  of  inferior,  as  well  as  superior  tribu- 
nals import  absolute  verity,  and  cannot  be  contradicted ;  M'Leau  v.  Hagarin, 
13  Johnson,  184 ;  Cunningham  v.  Bucklin,  8  Coven,  187 ;  Hard  v.  Ship- 
man,  6  Barbour,  621;  Clark  v.  Holmes,  1  Douglass's  Hichigan,  390; 
Reeves  v.  Townsend,  2  Zabriskie,  396. 

Few  roles  are  supported  by  a  greater  weight  of  authority  and  reason,  or 
have  been  longer  or  more  generally  regarded  as  eBtabliaht^  law,  than  that 
vhich  holds  that  the  proceedings  of  superior  tribunals  must  be  presumed  to 
be  correct,  nnless  manifestly  erroneous,  and  cannot  he  contradicted,  or  con- 
victed of  error  by  extrinsic  evidence;  Pease  v.  Whitten,  31  Maine,  117} 
Cochran  v.  Loring,  17  Ohio,  400 ;  Newman  v.  The  City  of  Cincinnati,  18 
id.  32S;  Homer  v.  Doe,  1  Carter,  180;  Doe  v.  Smith,  id.  451;  TheSne- 
cession  of  Dumford,  1  La.  Ann.  R.  92 ;  Parks  v.  Moore,  13  Vermont,  183 ; 
Grier  V.  McLandon,  7  Georgia,  362;  Sella  v.  Snyder,  7  8.  &  K.  171; 
Withers  v.  Liveiey,  1  W.  &  S.  433  ;  Hazelett  v.  Ford,  10  W.  101 ;  Stewart 
V.  Nunetoaker,  2  Carter,  47 ;  Cole  v.  Conolly,  16  Alabama,  271 ;  Mervine 
T-  Parker,  18  id.  241 ;  Barron  v.  Tart,  18  Alabama,  668  ;  Morris  v.  Gal- 
braith,  8  Watts,  166;  so  that  even  when  a  judgment  is  obtained  by  frand, 
the  only  remedy  open  to  the  injured  party  lies  in  a  resort  to  a  bill  in 
equity;  French  t.  Shotwell,  5  Johnson  Ch.  555;  6  id.  235;  Slocom 
V.  Slocum,  3  Cranch,  300;  Smith  v.  Lewis,  3  Johnson,  157;  Peck 
T.  Woodridge,  3  Day,  30;  Benton  v.  Burgot,  10  S.  4;  R.  240;  Gmnger 
V.  Clark,  22  Maine,  128 ;  or  an  application  to  the  court  by  which  it  wib 
rendered ;  Morris  v.  Galbrailh,  8  Watts,  166 ;  Clark  v.  M'Commnn,  7  W. 
&S.  460;  Brown  v.  Trnlock,  4  Blackford,  429:  although  a  stranger, 
whose  interests  are  prejudiced  by  a  frandulent  judgment,  may  unqneBtiona- 
bly  show  that  it  was  the  result  of  collusion  between  the  parties;  Parkhnrat 
T.  Sumner,  23  Vermont,  638 ;  Hoffinan  v.  Coster,  2  Wharton,  453 ;  Downs 
v.  Fuller,  2  Metcalf,  135;  Fermor's  Case,  3  Coke,  77.  The  principle 
applies  equally  in  every  instance,  which  is  within  the  authority  of  the  court 
which  decides,  without  regard  to  the  mode  or  nature  of  the  decision ;  Grab 
v.  The  Lancaster  Bank,  17  S.  &  R.  278  ;  Yerkes'  Appeal,  8  W.  A  S.  224; 
Ennis  v.  Smith,  14  Howard,  40t ;  and  whether  the  suit  be  in  rem  or  in 
pertonam,  or  be  like  a  foreign  attachment,  a  mixed  proceeding ;  althoagh 
when  the  service  of  the  writ  is  solely  upon  land  or  goods,  the  estoppel  will 
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ordinarily  be  limited  to  the  property  fttt«cbed,  and  vill  Dot  bind  the  do 
feDdant  personally;  Porter  v.  Porter,  7  Hamphreya,  168;  Voorbees  t. 
The  Bank  of  The  United  Slates,  10  Petere,  449 ;  Homer  t.  Doe,  1  Carter, 
296 ;  M'Cartbey  v.  Mareh,  1  Selden,  263.  And  so  far  is  the  mle  carried, 
that  a  judgment  within  the  general  powers  of  a  superior  court  may  be  valid, 
notwithstanding  a  legislative  prohibition  of  their  exercise  in  the  particular 
instance.  'Phus  it  was  held  in  Prygg  v.  Adams,  2  Salkeld,  674,  that  a 
judgment  on  a  cause  of  action  originating  in  Sriiitol,  for  five  shillings,  in 
the  Common  Pleas,  was  valid,  although  a  private  act  of  parliament  creating 
B  court  of  consoience  in  that  city,  with  exclusive  jurisdiction  in  all  cseea 
under  forty  shillings,  had  provided,  that  if  suit  were  brought,  for  a  cause 
of  action  originating  therein,  of  a  less  amount,  in  the  courts  of  West- 
minster, and  judgment  given  for  the  pUintiff,  the  judgment  should  be  void. 
Bnt  it  is  equally  veil  settled  on  the  other  hand,  that  a  jndgmeat  rendered 
without  authority  or  jurisdiction,  or  what  cornea  to  the  same  thing,  which 
exceeds  or  lies  without  the  general  jurisdiction  of  the  tribunal  which  renders 
it,  is  necessarily  void,  and  may  he  shown  to  be  so  in  the  course  of  any  sub- 
sequent  or  collateral  proceeding.  This  rule  applies  to  the  decisions  of  all 
courts  whether,  of  inferior  or  superior  jurisdiction,  because  no  authority 
which  is  derived  from  the  law,  cau  pass  beyond  the  boundaries  which  the 
law  assigns  to  it.  A  criminal  information  in  the  Court  of  Common  Pleas, 
or  a  common  recovery,  or  writ  of  right  in  the  King's  Bench,  would  be  simply 
void,  89  between  the  parties  to  the  cause,  and  could  not  even  be  pleaded  at 
a  justification  for  sets  done  under  them  by  the  officers  of  the  court.  This 
fully  appears  from  the  leading  case  of  The  Marehalaea,  10  Coke,  68,  76,  ' 
where  it  is  said  that,  "  when  the  court  has  not  jurisdiction  of  the  cause, 
there  the  whole  proceeding  is  coraai  non  judice,  and  actions  will  lie  agunst 
them  without  any  regard  of  the  precept  or  process,  and  therefore  the  said 
rule  cited  by  the  other  side,  QuijuKsujvdica  aliquod feeerit,  fbnt  when  he 
has  no  jurisdiction,  non  e»L  judex)  noji  videlur  doanudo /eciwe,  quia  parere 
neee$te  ett,  was  well  allowed,  but  it  is  not  of  necessity  to  obey  him  who  is 
not  judge  of  the  cause,  uo  more  than  it  is  a  mere  stranger,  for  the  rule  is, 
judidvm  a  non  luo  jvdice  datum  nuliiw  est  momenti.  And  that  fully 
appears  in  onr  books ;  and  therefore  in  the  case  betwixt  Bowser  and  Col- 
Uns,  in  22  E.  4,  33  b.,  there  Pigot  says,  if  the  court  has  not  power  and 
authority  then  their  proceeding  is  coram  non  Judice,  as  if  the  Court  of 
Common  Pleas  holds  plea  in  an  appeal  of  death,  robbery,  or  any  other 
appeal,  and  the  defendant  is  attaint^,  it  is  coram  non  jvdice,  quad  omnet 


The  language  thus  held,  clearly  shows  that  a  judgment  manifestly 
tendered  without  jurisdiction,  will  be  void,  whatever  may  be  the  dignity 
of  the  tribunal  which  pronounces  it,  but  it  falls  very  far  short  of  the  pro- 
position which  it  has  sometimes  been  cited  to  sustain,  that  the  jurisdiction 
of  a  superior  court,  can  be  disproved  by  extrinsic  evidence  under  any  cir- 
cumstances, and  still  less  does  it  justify  the  idea,  that  when  the  Tacts  neocB* 
sary  to  give  it  jurisdiction  are  set  forth  on  the  &ce  of  the  record,  they  can 
be  contradicted  In  the  course  of  subsequent  and  collateral  proceedings. 
The  law  on  this  important  point,  was  admirably  and  concisely  stated  in  th« 
recent  case  of  Qossett  t.  Howard,  10  Q.  B.  369,  452.  The  question  arose 
on  a  warrant  of  the  speaker  of  the  House  of  Commons,  which  did  not 
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sp«cifj  the  cause  for  vliich  it  iesned  ;  and  it  was  beM  by  tbe  Ezcbeqner 
Chamber  reversing  the  judgment  of  the  Conrt  of  King's  Bench,  that 
although  the  failure  to  set  forth  the  cause  of  tbe  arrest  wonM  have  been 
fatal,  bad  the  warrant  been  issued  b;  sn  inferior  conrt,  ;et  that  as  it  was 
tbe  mandate  of  the  Ccimmons,  it  should  be  construed  with  the  liberalitj 
shown  to  the  proceedings  of  all  superior  courts,  and  must  consequently  be 
regarded  as  valid,  unless  mnnifestlj  without  jurisdiction.  "The  validity 
of  the  warrant,"  said  Parke,  in  delivering  tbe  opinion  of  tbe  court,  "  de- 
pends mainly  upon  a  preliminary  pcint :  on  what  principle  is  tbe  instra- 
ment  to  be  construed  7  la  it  to  be  examined  with  the  strictness  with  which 
we  look  at  the  warrants  of  magistrates  or  others  acting  by  special  statutory 
authority,  and  out  of  the  course  of  the  common  law,  or  is  it  to  be  regarded 
as  the  mandate  or  writ  of  a  superior  court  acting  according  to  the  coarse  of 
the  common  law  f 

The  Judges  who  composed  the  majority  of  the  Conrt  of  Queen's  Bench, 
■eem  all  to  have  thought  that  the  Speaker's  warrant  was  to  be  strictly 
constnied  ;  and  Lord  Benhan  and  my  brother  Colebidge  appear  to  have 
assimilated  it  to  the  warrant  or  commitment  of  a  Justice  of  the  Peace,  and 
applied  the  same  rules  of  conBtruction  to  which  such  an  instrument  is 
always  subjected.  All  these  three  Judges  held  it  to  be  void,  because  it  did 
not  show  a  sufficient  anthority  on  tbe  face  of  it  to  justify  the  defendant  in 
all  he  admitted  to  have  done,  though  they  did  not  agree  in  the  nature  of  tbe 
defect.  If  this  bad  been  the  case  of  a  magistrate  acting  under  some  statute, 
which  gave  him  a  special  authority  to  take  a  man  Into  costody  nnder  (be 
same  circumstances  as  are  stated  in  the  three  first  pleas,  we  shoiild  no  doubt 
have  agreed  with  those  learned  Judges  that  a  warrant  in  a  similar  form 
would  have  been  void,  those  circumstances  not  appearing  upon  the  face  of 
it;  for,  in  the  case  of  special  authorities  given  by  statute  to  justices  or 
others  acting  oat  of  the  ordinary  course  of  the  common  law,  the  instruments 
by  which  they  act,  whether  warrants  to  arrest,  commitments,  or  orders,  or 
convictions,  or  inquisitions,  ought,  according  tu  the  course  of  the  decisions,  to 
show  their  authority  on  the  face  of  them  by  direct  averment  or  reasonable 
intendment  Not  so  the  process  of  superior  courts  acting  by  the  authority 
of  the  oommon  law.  In  the  argument  of  the  case  of  Peacock  v.  Bell,  1 
Sannd.  74,  the  rule  as  to  pleading  is  well  esprcssed  thus:  "The  rule  for 
jurisdiction  is,  that  nothing  shall  be  intended  to  be  out  of  the  jurisdiction 
of  a  superior  court,  but  that  which  specially  appears  to  be  so ;"  "  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior  court  but  that 
which  is  so  expressly  alleged  :"  and  therefore  the  majority  of  the  court 
held  that,  the  Courts  of  Counties  Palatine  being  superior  courts,  tbe  record 
in  those  courts  need  not  state  the  cause  of  action  to  have  arisen  within  the 
jnrisdiction.  In  like  manner  it  is  presumed,  with  respect  to  such  writs  as 
are  actually  issued  by  superior  courts,  that  they  are  duly  isaned,  and  in  a 
case  in  wlijcb  they  have  jurisdiction,  unless  tbe  contrary  appears  on  the 
face  of  them ;  as  it  would  for  instance,  if  a  writ  of  capiat  for  a  criminal 
matter  issued  from  the  Common  Pleas,  or  a  writ  in  a  real  action  (before  the 
abolition  of  such  remedies^  from  the  King's  Bench,  or  a  real  action,  not  in 
the  Crown's  case,  in  the  Exchequer  :  in  all  which  cases  the  want  of  juris- 
dio^on  would  appear.  But  writs  issued  by  a  superior  court  not  appearing 
to  be  out  of  the  scope  of  their  jurisdiction,  are  valid,  and  of  themselves, 
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without  an;  Airther  allegation,  a  protection  to  all  officers  and  others  in  theii 
aid  acting  nnder  them ;  and  that  although  thej  be  on  the  &oe  of  them 
irregalar,  aa  a  capiat  against  a  peeress  f Ganntess  of  Bntland's  Case,  6  Rep. 
64,  a.) ;  or  void  in  form,  as  a  capiat  ad  7-etpon^endum.  not  returnable  the 
next  term,  Parsons  v.  Llojd,  3  Wils.  341  j  for  the  officers  ought  not  to 
examine  the  judicial  aot  of  the  court  whose  servants  they  are,  nor  exercise 
their  judgment  touching  the  validity  of  the  process  in  paint  of  lav,  but  are 
bonnd  to  execute  it,  and  are  therefore  protected  by  it ;  Turner  t.  Felgate, 
1  Lev.  95 ;  Cotes  v.  Michill,  3  Lev.  20.  Many  of  the  writs  issued  by 
superior  courts  do  upon  the  face  of  tbem  recito  the  cause  of  their  issuing, 
and  show  their  legality ;  writs  of  execution,  for  instance  :  others  however, 
do  not,  and,  though  unquestionably  valid,  are  framed  in  a  form  which,  if 
they  had  proceeded  from  magistrates  or  persons  having  a  special  jurisdie- 
tion  anknown  to  the  common  law,  would  have  been  clearly  InsofficieDt,  and 
rendered  them  altogether  void.  A  capiat  ad  rapondendum,,  for  example, 
issued  before  the  recent  statute  I  &2  Vict.  c.  110, states  nooriginal  writ,  no 
affidavit  of  debt,  nor  any  pica  comuienced  before  the  capiat  iesued  ;  and  it 
is  still  unquestionably  valid ;  yet  if,  instead  of  being  issued  by  a  superior 
court,  it  had  proceeded  from  an  individual  who  had  a  special  limited  power 
by  a  statute,  after  an  ori^nal  writ  from  Chancery  directed  to  him,  or  aft«r 
a  suit  instituted  and  affidavit  of  debt,  to  command  another  to  be  arrested, 
A  warrant  in  this  form  would  have  been  as  clearly  bad.  So  the  forma  of 
writs  of  attachment  from  the  snperior  courts  do  not  state  the  previous  steps 
of  %  charge  of  ooDterapt,  the  rule  of  court  that  it  should  issue,  or  the  nature 
of  the  contempt.  That  issued  from  the  Common  Fleas  (not  against  officers 
of  the  court  merely,  but  against  individuals)  is  ^mply  to  order  the  sheriff 
tg  bring  the  party  into  court  on  a  certain  day,  to  answer  to  Her  Majesty  of 
and  ooDoeming  ihoie  ihingt  vhich  on  her  behalf  shall  then  and  there  be 
objected  against  him.  There  is  no  recital  of  any  previous  proceeding,  no 
statement  of  the  nature  of  the  charge,  none  of  the  adjudication  of  the  court 
that  it  ought  to  be  answered;  yet  this  writ  is  as  nnquestionably  good  as  it 
would  have  been  unquestionably  bad  bad  it  been  issued  by  a  magistrate  or 
other  individual  who  had  a  special  jarisdiction  to  punish  for  soch  offences 
as  would  constitut-e  a  contempt  of  court,  or  any  other  particular  offence.  It 
appears  indeed,  that,  if  a  writ  of  a  superior  court  expressed  no  cause  at  all, 
it  would  be  legal,  and  the  defendant  not  bailable,  according  to  what  Lord 
GoK£  says  in  The  Brewer's  Case,  1  Boll.  Bep.  134.  It  was  a  mistake  to 
assert,  as  was  done  at  the  bar,  that  an  adjudication  of  a  contempt  was  a 
Dooeseary  part  of  every  committal  for  a  contempt,  and  that  an  attachment 
would  be  invalid  without  it.  It  is  not  so  in  the  superior  courts  of  common 
law,  aa  has  been  before  stated,  nor  in  the  Court  of  Chancery,  as  Lord 
LYNSHintST  baa  lately  decided ;  Ex  parte  Van  Sandau,  1  Phillips,  445, 
605." 

What  is  thus  stud,  clearly  shows  that  unless  the  acts  of  superior  tri- 
bunals are  void  on  their  face,  they  are  necessarily  and  css^tially  valid, 
without  proof  or  averment  in  ud  of  their  validity,  and  is  therefore 
manifestly  inconsistent  with  the  idea  that  they  can  be  impeached  or  set 
aside  by  extrinsic  evidence.  Indeed,  few  things  are  more  obvious,  than 
the  necessity  which  enforces  this  view  of  the  law,  or  the  inconvenicDces 
which  would  result  from  the  opposite  doctrine.     Thus  the  jurisdiction  of 
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the  Circuit  Courts  of  the  United  Stat«a  is  nov,  as  thit  of  the  Marshalaes 
formerly  was,  confined  for  the  greater  part,  to  persona  answering  a  certain 
specific  description,  and  any  exercise  of  power  which  goes  farther,  is  an< 
questionably  a  mLsappli cation  of  their  legitimate  fnoctions.  Yet  it  woold 
be  not  a  little  alarmicg,  to  hold  that  the  decision  of  these  tribunals  can 
be  falsified  at  any  distance  of  time  by  proof,  that  the  parties  to  the  cause 
were  inhabitants  of  the  same  state,  and  consequently  not  within  the  juri»> 
diction  of  the  court.  And  it  would  seem,  on  the  contrary,  to  be  well  settled, 
that  this  cannot  be  done,  either  in  opposition  to  the  record,  oi  where  it  is 
silent.  This  instance  illustrates  the  distinction  between  enperioc  and  infe- 
rior tribunals,  with  great  exactness,  for  iX  is  well  known  that  the  judgment 
of  an  inferior  conrt,  may  always  be  oyerthrowQ  by  proof  that  the  parties 
were  not  amenable  to  its  antfaority. 

A  somewhat  different  view  has  however  been  taken  by  some  of  the 
AmericBD  oourts,  and  it  has  been  held  that  no  tribunal  can  decide  the 
question  of  jurisdiction  finally  and  oonclusively  in  its  own  favor,  becauM, 
unless  it  has  jurisdiction,  it  has  no  authority  to  decide,  and  the  whole  ques- 
tion is  coram  non  Judtee  and  void;  Harrington  t.  The  People,  6  Barbour, 
607;  Noyes  t.  Butler,  lb.  613.  Thus  it  was  said  in  Denning  v.  Cor. 
win,  11  Wend.  648,  and  The  People  v.  Cassela,  6  Hill,  164,  on  the  authority 
of  Borden  r.  Fitch,  15  Johnson,  121,  that  no  court  can  acquire  jurisdiction 
by  a  false  recital  of  the  facts  necessary  to  give  jurisdiction,  and  that  every 
such  recital  is  conseqaeutly  open  to  oontradiction.  The  doctrine  tkua  laid 
down,  was  cited  with  approbation  in  Harrington  v.  The  People,  and  Nnyea 
y.  Butler,  and  sud  to  apply  to  superior  as  well  as  to  inferior  tribnnali. 
This  doctrine  rests  on  dicta,  rather  than  on  absolate  decision,  for  the  cases 
of  Borden  v.  Fitch  and  Denning  v.  Corwin  fall  under  the  principles  which 
regulate  the  jurisdiction  of  inferior  courts,  and  conrts  of  other  states,  and 
are  not  in  point  in  qoeBtions  arising  with  reference  to  the  Boperior  courtc 
of  the  same  state.  The  same  remark  applies  to  Harrington  v.  The  People 
and  Noyes  v.  Butler,  and  the  decision  in  both  oases  was,  moreover,  in  favor 
of  the  validity  of  the  record,  not  against  it.  It  is  notwithstanding,  proper 
to  inquire,  how  i»i  the  doctrine  in  question,  whether  dictum  or  decision,  is 
to  be  regarded  u  law. 

There  are  undonbtedly  a  great  number  of  cases  in  this  ooantry,  which 
^ve  color  to  the  assertion,  that  the  jurisdiction  of  superior,  as  well  as  of 
inferior  tribunals,  may  be  attacked  and  set  aside  in  the  course  of  subsequent 
and  collateral  proceedings.  Thus  it  has  been  said  by  the  highest  judicial 
tribunal  in  the  Union,  that  every  court  which  is  called  on  to  recognise  or 
enforce  the  proceedings  of  another,  is  entitled  to  examine  into  the  juriedio- 
tion  on  which  they  are  founded,  and  to  disregard  them  as  nullities,  when 
without  jurisdiction ;  Williamson  v.  Berry,  8  Howard,  497 ;  and  a  number 
of  autboritiea  may  be  cited  as  supporting  this  proposition;  Campbell  ▼. 
Brown,  6  Howard's  Mississippi,  106;  Owin  v.  M'Carroll,  1  Smedea  & 
Marshall,  351 ;  Enos  v.  Smith,  7  id.  86 ;  SchafTer  v.  Yates,  2  B.  Monroe, 
453';  Bloom  v.  Bardick,  1  Hill,  140;  Hollingsworth  v.  Barboar,  4  Peten, 
466 ;  Elliott  v.  Feirsell,  1  id.  340 ;  WUcox  v.  Jackson,  18  id.  498 ;  Shriver's 
Lessee  v.  Lynn,  2  Howard,  43 ;  The  Lessee  of  Hic^ey  v.  Stewart,  3  id. 
750 ;  Williamson  v.  Ball,  8  id.  566.  But  these  cases  will  be  found  when 
examined,  not  to  go  beyond  one  of  these  two  propositions,  that  the  aota  of 
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inferior  courts  are  not  good,  nnleaa  primA  /ade  irithin  tbeir  jnriadictioD, 
tbo  acts  of  soperior  oourtB  yoid,  when  m&nifestlj  beyond  their  jurisdiction. 
Thus  it  wae  held  in  Elliott  t.  Fiersoll,  and  again,  in  Wilcox  t.  Jackson, 
Shriver's  Leesee  v,  Lynn,  The  LcBBees  of  Hictcoy  t.  Stewart,  and  William- 
son V.  Berry,  that  although  when  a  court  has  juiiadiction,  its  acts  and  ju(lg- 
ments  will  be  binding  in  every  other,  yet  that  when  it  has  not,  they  mnat 
be  regarded  as  nullities;  not  as  voidable  only,  bnt  siniply  as  void.  But 
the  acts  set  aside  under  this  general  rule,  in  each  of  these  instanccB,  were 
without  the  jorisdictioQ  of  the  court,  from  whence  they  emanated,  either  os 
their  iace  or  by  neeessary  intendment  Neither  the  rule  itself,  therefore, 
nor  its  application,  goes  beyond  the  propositions  above  stated,  or  sustains 
ike  doctrine,  that  the  judgment  of  superior  courts  are  invalid,  unless  the 
record  shows  the  ezisteDoe  of  jurisdiction  in  the  oauae,  and  that  proper 
steps  have  been  taken  to  make  it  efleotnal  as  against  the  parties,  and  still 
less  that  when  jurisdtotioD  is  shown  of  record,  it  may  be  disproved  by  parol. 
The  same  thing  is  true  of  most,  if  not  of  all,  the  cases  above  cited.  Thus, 
in  Campbell  v.  Brown,  Gwin  v.  M'CarroU,  and  Enos  v.  Smith,  the  decrees 
set  aside  were  founded  on  a  special  statutory  power,  which  bad  not  been 
purroed.  In  HoUingsworth  v.  Barbour,  the  decree  in  question  had  been 
made  in  a  suit  in  equity,  instituted  to  obtain  a  sale  of  the  land  of  a  deceased 
debtor,  without  describing  the  defendants,  otherwise  than  as  bis  unknown 
heirs,  and  without  other  notice  to  them  than  by  an  unauthoriied  publication 
iq  a  newspaper  And  as  this  was  sot  forth  of  record,  and  excluded  the 
presnmption  which  would  have  existed,  had  the  record  been  silent,  that  the 
defendants  were  duly  served,  the  want  of  jurisdiction  was  apparent  on  the 
&ce  of  the  proceedings,  and  was  necessarily  &tal  to  their  validity.  The 
same  explanation  applies  to  the  case  of  Sohaffer  v.  Yates,  Z  B.  Monroe, 
458,  and  neither  decision  is  on  authority  for  holding  that  the  presumption 
in  favor  of  the  validity  of  the  judgments  of  superior  courts,  is  otherwise 
than  conclusive,  when  nothing  appears  on  the  record  to  rebut  it.  The 
order  of  sale  set  aside  in  Williamson  v.  Berry,  was  beyond  the  general 
powers  of  the  court,  from  which  it  emanated,  and  was  held  not  to  be  within 
the  provisions  of  the  act  of  assembly,  on  which  it  professed  to  be  founded. 
The  decision,  therefore,  has  no  bearing  in  any  case,  where  the  judgment  is 
question  has  been  entered  under  a  general,  and  not  under  a  special  statu- 
tory jurisdiction.  The  true  rule  with  regard  to  the  jurisdiction  of  superior 
tribunals,  and  the  distinction  between  them  and  inferior  tribunals,  waslud 
down  with  great  clearness  in  the  case  of  Origuon's  Lessee  v.  Astor,  2  How- 
ard, 319.  The  question  was  as  to  the  validity  of  a  decree  of  a  county 
court  in  Michigan,  authorising  a  sale  of  the  land  of  a  deceased  debtor  by 
his  administrator,  which  was  sustained  on  the  ground  that  the  county  court 
was  a  court  of  superior,  although  of  limited  jurisdiction,  and  that  full  faith 
was  doe  to  all  its  proceedings,  unless  manifestly  beyond  or  without  its  juris- 
diction. "  The  decree,"  said  Baldwin,  J.,  who  delivered  the  opinion  of 
the  court,  "  is  an  adjudication  upon  all  the  facts  necessary  to  give  jurisdic- 
tion, and  whether  they  existed  or  not  is  wholly  immaterial,  as  no  appeal  is 
taken ;  the  rule  is  the  same  whether  the  law  gives  an  appeal  or  not ;  if  none 
is  given  from  the  final  decree,  it  is  oonclnsive  on  all  whom  it  concerns.  The 
record  is  absolute  verity,  to  contradict  which  there  can  he  no  averment  or 
evidenoe ;  the  court  baring  power  to  make  the  decree,  it  oan  be  impeached 


826  smith's  leading  cases. 

only  by  fmxi  in  tbe  party  who  obtains  it.  ~  6  FeterB,  729.  A  parchaser 
nnder  it  is  not  bound  to  look  beyond  the  decree;  if  there  is  error  in  it,  of 
the  most  palpable  kind,  if  the  coart  which  rendered  it  have,  in  the  exercise 
of  jurisdiction,  diiwegarded,  migconatrued,  or  disobeyed  the  plain  provisiona 
of  the  law  whiah  gave  them  the  power  to  hear  and  determine  the  oase  before 
them,  the  title  of  a  purchaser  is  as  mnch  protected  as  if  the  adjudication 
wonld  stand  the  test  of  a  writ  of  error ;  so  where  an  appeal  is  given  bnt  not 
taken  in  the  time  prescribed  by  law.  These  principles  are  settled  as  to  all 
eonrta  of  record  which  have  an  original  general  jariadiction  over  any  parti- 
cular subjects;  they  are  not  courts  of  special  or  limited  jurisdiction,  they 
are  not  inferior  courts,  in  the  technical  sense  of  the  term,  because  an  appeal 
lies  from  their  decisions.  That  applies  to  "  ooarts  of  special  and  limited 
jnrisdiction,  which  are  created  on  such  principles  tiuA  their  judgments,  taken 
alone,  are  entirely  disregarded,  and  the  proceedings  must  show  their  jnris- 
dicUon ;"  that  of  the  courts  of  the  United  States  is  limited  and  special,  and 
their  proceedings  are  reversible  on  error,  but  are  not  nullities,  which  may 
be  entirely  disr^^rded.  8  Peters,  SOS.  Tbey  have  power  to  render  £n«l 
jndgmenta  and  decrees  whiob  bind  the  persons  and  things  before  them  con- 
clusively, in  criminal  as  well  as  civil  causes,  unless  revived  on  error  or  hy 
appeal.  The  tme  line  of  distincldon  between  courts  whose  derasions  are 
conclusive  if  not  removed  to  an  appellate  court,  and  those  whose  proceed- 
ings are  nnllities  if  their  jurisdiction  does  not  appear  on  their  face,  is  this :  a 
court  which  is  competent  by  its  constitntion  to  decide  on  its  own  jurisdic- 
tion, aud  to  exercise  it  to  a  final  judgment,  without  setting  forth  in  their 
proceedings  the  facta  and  evidence  on  which  it  is  rendered,  whose  record  ia 
absolute  verity,  not  to  be  impugned  by  averment  or  proof  to  the  contrary, 
is  of  the  first  description;  there  can  be  no  judicial  inspectdon  behind  the 
judgment,  save  by  appellate  power.  A  court  which  is  so  constituted  that 
its  judgment  can  be  looked  through  the  facts  and  evidence  which  are 
necessary  to  sustain  it ;  whose  decision  is  not  evidence  of  itself  to  show 
jurisdiction,  and  its  lawful  exercise  is  of  the  latter  description  ;  every  reqni- 
Rte  for  either  must  appear  on  the  faoe  of  their  proceedings,  or  they  are 
nullities." 

The  doctrine  thus  held,  that  the  adjudication  of  a  superior  Court  upon  k 
question  within  the  general  scope  of  its  powers,  is  conctusive  with  regard  to 
all  the  special  facts  necessary  to  render  the  eiercise  of  those  powers  kjpti- 
male,  is  not  only  consistent  with  all  legal  analogy,  bnt  essentially  necessary 
to  the  proper  administration  of  justice.  It  has,  indeed,  been  said,  that 
since  jurisdiction  is  necessary  to  give  the  right  to  adjudicate,  the  adjudic^ 
tioQ  oannot  be  used  as  proof  of  the  jurisdiction,  without  reaaoning  in  n 
oirole.  Bnt  this  argument  hardly  makes  up  in  logic  for  what  it  wants  in 
practical  wisdom,  and  is  open  to  the  objection,  of  assuming  the  point  in 
dispute,  as  one  of  the  premises  on  which  to  found  the  conclusion.  When 
a  complaint  or  allegation  is  laid  before  a  judge  or  magistrate,  which  it  is 
his  dnty  to  hear  and  investigate,  he  must  necessarily  proceed  to  determine 
whether  it  is  snstained  by  the  facts,  and  having  once  obtained  jurisdiction 
for  this  purpose,  his  decision  must  have  the  quality  of  every  judicial  d«- 
tusion,  and  be  final.  Although  the  antiiority  of  courts  of  justice  is  esseo- 
tially  a  limited  and  delegated  authority,  it  carries  with  it  the  right  to  deter* 
mine  when  and  where  it  shall  be  exercised,  and  whether  the  facte  of  each 
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particular  oaiM  &re  soch  as  to  admit  of  ite  exercise.  If  the  caee  be  neces* 
sarily  aod  eBseotially  beyond  the  authority  of  the  tribuDbl  which  attempts 
to  lilecide  it,  the  defect  will  appear  either  od  the  face  of  the  decision,  or  u 
■oon  as  an  attempt  is  made  to  carr;  it  into  execntion,  and  the  whole  pro- 
ceeding be  manifeatly  and  eBsentially  void.  But  when  the  case  is  primA 
facie  within  the  jurindiction  of  the  court,  the  judgment  will  be  as  conoln- 
nve  upon  ibe  question  of  jurisdiction,  m  upon  any  other  question  in  the 
ettuse.  One  of  the  attributes  of  the  judgments  of  saperior  courts  is  to 
suffice  for  their  own  support,  and  be  in  themsehes  proof  that  the  powers  of 
the  court  have  been  properly  exercised  ;  Balch  v.  Shaw,  7  Cuehing,  282 ; 
£z  parte  Watkins,  3  Peters,  193,  207;  Borden  t.  The  Sute,  6  English, 
519 ;  Cox  T.  Thomas,  9  Qrattan,  323.  "  The  only  question,"  said  Allen, 
J.,  in  delivering  the  opinion  of  the  Cottrt  in  Cox  v.  Thcmss,  "  would  seem 
to  be  whether  the  subject  matter  was  within  the  jurisdiction  of  the  court; 
if  it  was,  if  the  jurisdiction  of  the  court  extended  over  that  class  of  oases, 
it  was  the  provinoe  of  the  court  to  determine  for  itself  whether  the  partio- 
olar  case  was  one  within  its  jurisdiction.  The  Circuit  Court  is  a  court  of 
general  jurisdiction,  taking  cogniEanoe  of  all  actions  at  law  between  indi- 
viduals, with  authority  to  pronounce  judgments  and  to  issue  execution  for 
their  enforcement.  The  jurisdiction  of  the  court  to  take  oogniiance  of  all 
controversies  between  individuals  in  proceedings  at  law,  need  not,  (as  in 
the  case  of  courts  of  restricted  and  limited  jurisdiction,]  appear  on  the 
foce  of  the  proceedings.  Where  its  jurisdiotion  is  questioned  it  must  de- 
dde  the  question  it«elf.  Nor  is  it  bound  to  set  forth  on  the  record  the 
facts  upon  which  its  jurisdiction  depends.  Wherever  the  subject  matter 
is  a  oontrovemy  at  law  between  individuals,  the  jurisdiction  is  presumed 
from  the  fact  that  it  has  pronounced  the  judgment :  And  the  correctness 
of  such  judgment  can  he  enquired  into  only  by  some  appellate  tribunal. 
The  execution  which  would  issue  on  the  judgment  in  the  case  uuder  con- 
uderation,  would  not  disclose  to  the  officer  the  nature  of  the  proceedings 
on  which  the  judgment  was  founded.  There  was  no  necessity  to  set  forth 
in  the  judgment  on  what  evidence  it  was  rendered ;  and  being  a  judgment 
for  a  pecuniary  recovery  which  the  court  bad  general  jurisdiction  to  render, 
the  sheriff  would  have  been  bound  to  execute  it,  and  the  execution  would 
have  been  his  justification.  In  Qrignon's  lessee  v.  Astor,  2  Howard  U.  S. 
0.  R.  319,  it  is  said  '  that  the  true  line  of  distinction  between  courts  whose 
decisions  are  conclusive  if  not  removed  to  an  appellate  court,  and  those 
whose  proceedings  are  nullities  if  their  jurisdiction  does  not  appear  on  their 
face,  is  this :  a  court  which  is  competent  by  its  constitution  to  decide  on 
its  own  jurisdiction,  and  to  exercise  it  to  final  judgment,  without  setting 
forth  in  their  proceedings  the  bets  and  evidence  on  which  it  is  rendered ; 
whose  record  is  absolute  verity,  not  to  he  impugned  by  averment  or  proof 
to  the  contrary,  is  of  the  first  description.'  Of  that  description  is  the  Cir- 
cuit Coart,  and  its  decision  in  controversies  nt  law  is  evidence  of  itself  to 
show  jurisdiction  and  its  lawful  exercise.  The  subject  being  within  the 
jurisdiction  of  the  court,  it  is  immaterial  by  what  form  it  is  exercised;  they 
do  not  affect  the  jurisdiction  of  the  court.  Thus  it  is  said  in  the  case  of 
the  Marshaleea,  if  the  Court  of  Common  Pleas  holds  plea  in  an  appeal  of 
death,  and  the  defendant  is  attainted,  it  is  coram  non  judice.  But  if  the 
same  court  in  a  plea  of  debt  award  a  capia*  against  a  duke,  which  by  law 
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does  not  lie  againHt  him,  and  that  appear  in  the  writ  itself,  althongb  (be 
writ  be  against  law,  ^et  aa  the  court  bag  jurisdiction  of  the  cuuac,  the 
sheriff  arresting  by  force  of  the  writ  is  excused ;  So  aUo  if  the  Conrt  of 
Common  Pteas  holda  plea  in  debt  without  original,  it  is  not  void,  for  they 
are  judges  of  tbo^e  pteas,  and  it  cannot  be  said  the  proceeding  is  coram 
turn  judice..  So  here  tbe  judges  of  the  Circuit  Conrta  are  judges  of  pleas 
against  sheriffs,  whether  carried  on  by  action  at  common  law  or  by  notjee 
under  the  statute :  though  in  a  giveo  case,  they  may  err  in  determining  on 
their  jurisdiction.  In  the  case  of  Fngg  t.  Adams,  2  Salk.  R.  674,  in  an 
action  for  false  imprisonment,  the  officer  justified  under  a  ca.  ia.  on  ■ 
jadgment  of  the  Court  of  Common  Pleas,  upon  a  verdict  of  five  shillings 
npoD  a  cause  of  action  arising  in  Bristol.  The  plaintiff  replied  an  act  of 
parliament  creating  a  court  in  Bristol,  and  declaring  that  if  any  person 
brought  any  SDoh  action  in  any  court  at  Westminster,  and  it  appeared  upon 
trial  to  be  under  forty  shillings,  no  judgment  should  be  entered  upon  it; 
and  if  entered  it  sbould  bo  eoid.  Yet  the  court  held  it  only  voidable,  and 
sustained  the  plea.  The  principle  of  that  case  is  decisive  of  this.  There, 
although  the  act  of  parliament  declared  the  judgment  void,  yet  as  a  conri 
having  jurisdiction  of  the  subject  matter  had  rendered  it,  though  the  error 
Appeared  on  its  face,  it  could  be  corrected  only  in  an  appellate  trihunaL 
The  case  of  Prigg  v.  Adams  is  cited  and  relied  on  by  President  Tucker,  in 
Bisher  v.  Bassett,  9  Leigh,  119  >  and  the  same  principle  was  affirmed  in 
that  case  :  the  court  holding  that  ss  tbe  General  Court  had  jurisdiction  to 
grant  letters  of  administration,  although  the  state  of  facts  was  not  such  as 
to  give  the  court  jurisdiction  to  grant  administration  in  the  particular  case, 
yet  tbe  grant  was  not  a  void  but  only  a  voidable  act."  The  wisdom  of  this 
view  of  the  law,  and  its  advantages  in  giving  certainty  and  conclusiveness 
to  the  decisions  of  judicial  tribnnals  are  apparent  There  is  nothing  absurd 
or  inconsistent  in  holding  a  body  of  limited  powers,  entitled  to  decide  whe- 
ther the  questions  wbioh  are  brought  before  it,  admit  of  the  exercise  of  ila 
powers.  If  limitation  of  power  necessarily  excluded  the  right  of  final  and 
nltimate  decision,  nothing  could  be  decided  finally,  in  governments  which 
like  those  of  this  country,  are  universally  and  essentially  limited. 

But  although  the  limitation  of  the  powers  of  superior  courts,  does  not 
preclude  them  from  deciding  finally  and  conclusively,  that  the  controversy 
is  within  tbe  reach  of  their  powers,  unless  manifestly  and  essentially  with- 
ont  them,  a  somewhat  different  rule  applies  to  those  courts  whose  powers 
are  inferior  as  well  as  limited,  and  tfaeir  decisions  are  final  upon  the  ques- 
tion of  jurisdiction,  only  so  for  as  that  qnestion  is  essentially  involved  in 
the  merits  of  the  cause  decided.  Thus  it  has  been  repeatedly  held  in  this 
country,  that  although  a  recital  in  the  proceedings  of  an  inferior  court,  of 
the  fitcts  necessary  to  give  jurisdiction,  is  primd  /aeie  evidence  that  it  ex- 
ists ;  Jenks  v.  Stebbins,  1 1  Johnson,  224 ;  Barber  v.  Winslow,  12  Wend. 
102;  yet  that  the  bets  thns  recited,  may  be  disproved  and  the  proceedings 
avoided  by  parol  evidence ;  Clark  v.  Holmes,  1  Douglass'  Michigan  R.  <f90 ; 
Dunning  v.  Corwin,  11  Weud.  648 ;  Borden  v.  Fitch,  15  Johnson,  121 ; 
Harrington  v.  The  People,  6  Barbonr,  607 ;  Noyes  v.  Butler,  lb.  618;  The 
People  V.  Gassels,  5  Hill,  164 ;  althongh  this  rule,  only  applies  to  those 
bets  and  averments,  on  which  the  jorisdiction  of  the  conrt  depends,  and  la 
to  all  else  the  records  of  inferior  as  well  as  superior  tribunals  import  abao- 
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Inte  verity,  and  unnot  be  oontradicteiJ ;  McLean  t.  Hngarin,  13  JoIinBon, 
184 ;  Cunningham  t.  Bucklin,  8  Covm,  187 ;  Hard  t.  Shipman,  6  Bar- 
bour, 621;  Clark  v.  Holmea,  1  Bonglaas'  Michigan  R.  390;  ReeveH  v. 
Townsend,  2  Zabriakie,  396. 

The  decisions  cit«d  by  Mr.  Smith,  aupra  806,  might  appear  at  first  sight 
to  contradict  this  doctrine,  and  treat  the  jurisdiction  of  inferior  oonrts  as 
beyond  the  reach  of  attack  by  extrinsic  evidenoe ;  Thus  in  Brittain  v.  Ken- 
nwd,  1  Brod.  &  Bing.  482 ;  a  defendant  who  had  been  convicted  of  having 
gunpowder  in  a  boat  on  the  river  Thames,  contrary  to  the  proviEiODS  of  an 
act  of  parliament,  was  held  to  be  precluded  by  the  conviction  from  showing 
that  the  gunpowder  was  not  in  a  boat  bat  a  vessel,  and  the  able  argument 
of  his  connsel,  that  the  power  |^ven  by  the  act  was  limited  to  the  seizure  of 
gnnpowdei  in  boats,  and  that  the  magistrate  could  not  enlarge  his  jurisdic- 
tion by  calling  that  a  boat  which  was  really  a  vessel,  was  met  by  Richardson, 
3.,  with  the  remark  that,  whether  the  gunpowder  were  in  a  boat  or  not,  was 
one  of  the  things  on  which  the  magistrate  had  to  determine,  and  that  the  fal- 
lacy lay  in  assuming,  that  the  facts  which  he  was  appointed  to  decide,  were 
what  constitnted  his  authority  to  make  a  decision  This  cose  was  cited  and 
followed  in  the  subsequent  cases  of  Boston  v.  Carrow,  ZB.&.C.  649 ;  Cave  v. 
Mountain,  1  M.  &  0.  257;  and  Regina  v.  Bolton,  1  Q.  B.  66,  and  the  ralff 
was  said  to  be,  that  whenever  the  nature  of  the  charge  made  before  a  magis- 
trate is  such,  that  it  will  be  within  the  limits  of  his  authority  if  true,  bis 
jurisdiction  will  attach,  whether  it  be  true  or  fulse,  and  cannot  be  subse- 
quently disproved  or  divested  by  extrinsio  evidence.  "  If,"  said  TiNDAL, 
C.  J.,  in  Gave  v.  Mountain,  "the  charge  be  of  an  offence  ovet  which,  if  the 
offence  charged  be  true  in  hct,  the  magistrate  has  jurisdiction,  the  magis- 
trate's jurisdiction  cannot  be  made  to  depend  upon  the  truth  or  folsehood 
of  the  facts,  or  npon  the  evidenoe  being  sufficient  or  insufficient  to  establish 
the  eorptu  delicti  of  the  charge  brought  under  investigatioa."  These 
decisions,  however,  merely  establish  the  very  simple  and  obvious  proposi- 
tioD,  in  which  it  may  be  presumed  all  the  courts  of  this  country  would  coa- 
onr,  that  when  power  is  vested  in  a  tribunal  to  redress  or  punish  an  injury 
of  a  particular  nature,  it  is  necessarily  empowered  to  determine  whether 
the  injury  has  or  has  not  been  committed,  and  thus  in  effect  decide  whether 
any  given  case  falls  within  its  jurisdiction.  Thus  if  the  power  of  a  magis- 
trate to  convict,  were  limited  to  oases  of  felony,  it  would  still  be  his  duty 
to  investigate  every  charge  of  felony  which  might  be  laid  before  him,  and 
it  would  be  obviously  absurd  to  hold  that  he,  and  those  acting  under  him, 
oould  be  made  liable  as  trespassers  in  a  collateral  proceeding,  by  proof  that 
no  felony  had  been  committed.  Whether  crime  has  been  committed,  and 
by  whom,  is  the  very  point  which  magistrates  are  appointed  to  decide,  and 
their  power  to  decide  it,  is  wholly  irrespective  of  the  ultimate  and  absolute 
truth  of  the  question.  Nor  can  it  be  supposed  that  an  order  of  a  surro- 
gate or  probate  court,  directing  a  sale  of  the  real  estate  of  an  intestate, 
can  be  set  aside  by  disproving  the  intestacy,  and  thos  showing  that  the 
order  is  not  within  the  statutory  authority  ttnder  which  it  is  made, 
because  the  appointment  and  organisation  of  the  court,  carry  with  them 
the  right  to  determine  judicially,  whether  any  particular  estate  does  or  does 
not  fall  within  the  scope  of  its  powers  j  Sheldon  v.  Wright,  1  Selden, 
497,  512. 
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la  caaea  of  this  sort,  tlie  qnestion  of  jurisdiction  is  so  inrolved  with  thtt 
of  the  merit  of  the  oanse,  that  a  decision  npon  the  one  is  eqoally  condo- 
sive  as  to  the  other.  But  there  aie  many  inetances,  in  which  the  right 
of  the  conrt  to  decide,  is  either  vholl;  oollateral  to  the  merits  of  the 
controversy,  or  severable  from  them,  and  it  is  as  veil  settled  in  England 
&a  it  b  here,  that  when  this  ie  the  oaee,  the  decision  of  an  inferior  conrt 
will  remain  open  on  the  former  question,  althoagli  conclusive  on  the  latter. 
Thus  it  was  held  in  Thompson  t.  Ingram,  14  Q.  B.  710,  that  the  judge  cf 
a  oonnty  court,  could  not  acquire  jurisdiction  07er  a  oaose  in  which  the 
title  to  a  corporeal  or  incorporeal  hereditoment  was  in  question,  in  contra- 
vention of  the  provisions  of  the  act  conadtnting  the  tribunal  in  which  he 
presided,  by  deciding  that  the  oontroversy  did  not  involve  the  title.  Thia 
case  was  followed  in  Chew  v.  Holroyd,  8  Exchequer,  24;  and  Parke,  B., 
remarked,  that  a  court  could  not  give  itself  jurisdiction  by  its  own  deciaios, 
for  if  it  could,  it  might  give  itself  jurisdiction  to  any  extent.  The  prin- 
ciple wae  applied  and  even  enlarged  in  Bunbury  v.  Fuller,  9  Exchequer, 
111,  where  it  was  held,  that,  although  a  commissioner  who  had  been 
appointed  to  determine  questions  of  tithe,  but  who  wae  expressly  reBtricted 
from  passing  npon  tithes  which  had  been  commuted  or  estingn'shed,  might 
'decide  in  the  first  instance  whether  particular  tithes  were  within  the  restric- 
tion or  not,  his  decision  was  not  final,  and  that  npon  subsequent  proof 
being  given  that  they  were,  the  whole  proceedings,  would  be  held  comm 
nonjudice,  and  void. 

•<  It  is  a  general  rule,"  said  Colebidoe,  J.,  "  that  no  Conrt  of  limited 
jnrisdiction  oan  give  itself  jurisdiction  by  a  wrong  decision  od  a  point  col- 
lateral to  the  merits  of  the  case  upon  whioh  the  limit  to  its  jurisdiction 
depends  ;  and  however  its  deoision  may  be  final  on  all  particulars,  making 
up  together  that  sabject-matter  which,  if  true,  is  within  its  jurisdiction, 
and,  however  necessary  in  many  cases  it  may  be  for  it  to  make  a  prelimi- 
nary inquiry,  whether  some  collateral  matter  be  or  be  not  within  the  limits, 
yet,  npon  this  preliminary  question,  its  deoision  must  always  be  open  to 
inquiry  in  the  superior  Oourt.  Then  to  take  the  simplest  case — suppose  a 
judge  with  jurisdiction  limited  to  a  particular  hundred,  and  a  matter  is 
bronght  before  him  as  having  arisen  within  it,  but  the  party  charged  eon- 
tends  that  it  arose  in  another  hundred,  this  is  clearly  a  collateral  matter 
independent  of  the  merits;  on  its  being  presented,  the  judge  must  not  im* 
mediately  forbear  to  proceed,  but  must  inquire  into  its  truth  or  falsehood, 
and  for  the  time  decide  it,  and  either  proceed  or  not  with  the  priaoipal 
subject-matter  according  as  he  finds  on  that  point;  but  thie  decision  mnst 
be  open  to  question,  and  if  he  has  improperly  either  forhoroe  or  proceeded 
on  the  main  matter  in  consequence  of  an  error,  on  this  the  court  of  Queen's 
Bench  will  issne  its  mandamus  or  prohibition  to  correct  his  mistake." 

The  views  thus  expressed  are  fully  sustained  by  the  earlier  cases.  Thns 
it  was  held  in  Mice  v.  Morris,  3  Levinz,  234,  that  a  judgment  rendered  lo 
a  sheriff's  court,  might  be  avoided  by  a  plea  that  the  cause  of  action  arose 
in  another  county.  The  same  point  was  decided  in  Frumpton  v.  Pettis,  3 
Levins,  23,  with  reference  to  proceedings  by  foreign  attachment  in  the 
Mayor's  Court  of  London,  while  in  Adney  v.  Vernon,  lb.  243,  a  plea  jus- 
tifying, under  the  judgment  of  an  inferior  conrt,  was  held  bad  for  not  aver- 
ring that  the  cause  of  action  arose  witltin  its  jurisdiction,  although  this  was 
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ezpready  alleged  in  tte  proooedinga  themaeWes,  which  ware  let  forth  in 
the  plea,  because  this  allegation  being  mere  matter  of  reoital,  vaa  not 
issuable  or  traveraable,  and  consequently  oould  not  be  regarded  as  proving 
what  it  averred. 

It  ia  evident  from  these  cases,  and  those  previously  cited,  that  when  the 
powers  of  an  inferior  coort  are  limited  to  causes  of  action  arising  within 
the  bonndaries  of  a  particular  locality,  or  relating  to  property  of  a  apecifie 
nature,  its  deoiaions  may  be  annulled  and  set  aside  subsequently,  by  proof 
that  it  has  exceeded  these  limits,  however  conclusive  they  may  be  in  all 
Other  particulars ;  and  the  same  result  will  no  doubt  follow  when  a  court 
whose  jurisdiction  is  confined  to  one  class  of  persons,  attempts  to  exeroise 
it  over  another.  In  the  oaae  of  the  Marshalsea  already  cited,  the  plaintiff 
replied  to  a  plea  justifying,  under  process  issued  on  a  judgment  in  die  mar- 
shal's court,  that  the  parties  to  that  judgment  were  neither  servants  to  the 
king,  nor  members  of  his  household.  As  the  proceedings  before  the  mar- 
shal, as  set  forth  in  the  plea,  contained  no  allegation  of  the  matters  thus 
denied  by  the  replication,  the  effect  of  such  an  allegation  in  precluding  denial, 
can  hardly  be  said  to  have  been  raised  in  a  shape  for  actnal  decision.  Bat 
it  may  be  inferred  firam  the  general  tenor  of  the  decision,  that  snob  an 
averment,  would  have  been  traversable,  and  open  to  disproof  by  eztrinsio 
evidence,  had  it  been  made. 

The  fair  dednotioo  from  the  cases  on  this  difficult  and  disputed  point, 
would  seem  to  be,  that  as  every  ^t  of  judicial  power,  however  limited, 
necessarily  carries  with  it  the  right  to  hear  and  determine  all  questions 
which  fall  within  its  scope,  the  decision  must  necessarily  be  final  so  far  as 
the  merits  of  the  case  are  concerned,  and  consequently  that  the  authority 
to  decide,  cannot  be  disproved  subsequently  by  evidence  that  the  facts  were 
other  than  they  have  been  decided  to  be,  unless  the  evidence  goes  far 
enough  to  show,  that  the  case  was  one  which  the  court  bad  no  right  whal^ 
ever,  either  to  hear  or  decide.  Although  the  distinction  thus  taken,  may 
seem  somewhat  subtle,  it  results  from  the  very  nature  of  judicial  authority, 
and  of  the  purposes  for  which  it  is  given.  If  a  oommitmenE  or  conviction 
by  a  magistrate  could  be  met  by  the  objection,  that  it  determined  nothing 
as  to  the  crime,  because,  uolesa  a  crime  existed,  there  was  no  authority 
to  commit,  his  office  would  be  rendered  a  nullity,  and  his  decision  deprived 
of  all  practical  value.  But  the  question  is  obviously  a  very  different  one, 
wherethejurisdictionof  a  magistrate  is  assailed,  because  the  forms  or  circum- 
stances, which  are  conditions  precedent  to  the  right  to  hear  and  determine  the 
merits  of  the  cause,  do  not  exist,  or  have  not  been  complied  with,  as  when 
he  issues  a  warrant  without  setting  forth  any  cause,  or  for  a  cause,  or 
against  a  person,  beyond  his  jurisdiction,  and  when  this  is  so,  it  may  be 
highly  proper,  or  even  necessary,  that  the  want  of  jurisdiction  should  be 
ebowD,  even  at  the  cost  of  contradicting  or  falsifying  entries  on  his  docket,  ' 
which  are  inoonsistent  with  the  real  facts  of  the  case. 

Thus  it  may  be  presumed,  that  if  the  jurisdiction  of  an  inferior  court 
were  limited  to  causes  of  action,  not  exceeding  a  certain  amount,  and 
arising  within  the  boundaries  of  the  city  or  county  where  it  was  held,  its 
judgments  might  be  set  aside  collaterally,  by  proof  that  the  cause  of  action 
originated  elsewhere,  but  not  that  the  debt  exceeded  the  sum  found  by  the 
judgment,  because  the  latter  point  most  neoeesarily  be  considered  and  de- 
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uded  in  det^rminiDg  tjie  merits  of  the  oanse,  wbile  the  former  is  a  dutinot 
and  collateral  question. 

It  has,  moreover,  been  held  in  several  recent  instances,  that  a  part;  who 
has  appeared  and  contested  the  case  on  its  merits,  will  not  be  allowed  to 
impeach  the  jurisdiction  of  the  court  by  extrinsic  eTidenoe  subsequently, 
more  especially  if  the  facts  and  averments  neoeisaiy  to  give  jurisdiction, 
were  set  forth  in  the  proceedings  iu  such  a  form  that  they  might  have  been 
traversed  and  di!<proved  at  the  time ;  Fisher  v.  Bassett,  9  Leigh,  119 ; 
Cox  V.  Thomas,  9  Grattan,  323,  328 ;  Djofcman  v.  The  Mayor,  1  Selden, 
434.  The  substantial  justice  of  these  decisions  may  be  oonoeded,  but 
their  technical  acourancy  would  seem  questionable,  for  it  haa  long  bera 
settled,  that  consent  cannot  give  jurisdiction,  and  that  the  power  of  a 
tribunal  to  prouounce  judgment  may  be  impugned  even  by  the  plaintiff, 
who  baa  invoked  its  aotiiority,  supra  818.  In  Wright  v.  Sheldon,  1  Selden, 
497,  the  court  went  still  further  by  deciding,  that  when  an  mferior 
court  has  jurisdiction  over  the  cause,  its  judgment  cannot  be  set  aside  by 
proof  that  the  proper  steps  were  not  t^en  to  render  it  binding  on  the 
parties,  by  the  service  of  process  or  publication,  if  it  appear  that  the  ques- 
tion, whether  the  writ  was  dnly  served  or  published,  woe  considered  and 
decided  when  the  judgment  was  rendered,  although  on  iuBnfficient  evidence, 
and  without  actual  notice  to  the  party  whose  rights  were  affected  by  the 
decision.  And  the  same  ground  was  taken  in  an  able  opinion  delivered  by 
ScoTT,J.,  JD  the  recent  case  of  Borden  y.  TheState,6  English,  519,  where 
it  was  held  that  every  step  takeu  by  a  court  in  the  progress  of  a  cause,  is 
an  exercise  of  judicial  power,  and  therefore  conclusively  binding,  unless 
manifestly  void.  The  true  rule  would  seem  to  be,  that  whenever  the 
question  of  jurisdiction  is  one  of  fact,  and  is  decided  by  the  court  whose 
proceedings  are  in  question,  the  decision  will  be  final,  whether  the  question 
arise  on  a  writ  of  error  or  in  a  colUlenit  action ;  Riley  v.  Waugh,  8  Gush- 
ing, 220,  although  when  the  record  of  an  inferior  court  fails  to  show  jurisdic- 
tion, or  when  a  want  of  jurisdiction  is  apparent  on  the  face  of  the  record  of 
a  superior  court,  the  law  will  take  notice  of  the  defect  and  provide  a  remedy. 
Every  attempt  to  go  beyond  this,  and  open  the  dedsion  on  matters  of  fact, 
must  neccBsarily  introduce  unceitainty  and  confusion,  aud  interfere  with 
the  salutary  operation  of  the  rnle,  that  questions  which  have  been  once  de- 
cided, shall  not  be  again  drawn  in  eontroversy.  This,  however,  affords  no 
reason,  for  denying  the  power  of  superior  courts  to  restrain  an  excess  or 
abuse  of  power,  on  the  part  of  inferior  tribunals,  by  proeeedings  in  the 
nature  of  a  prohibition  or  certiorari. 

Whatever  may  be  the  rule  with  regard  to  courts  of  general  powers,  when 
meting  within  the  scope  of  those  powers,  it  is  well  settled,  that  when  they 
do  not,  and  exercise  a  special  and  statutory  authority,  their  proceedings 
stand  on  the  same  footing  with  those  of  courts  of  limited  snd  inferior  juris- 
diction, and  will  be  invalid,  nnless  the  authority  on  which  ibeyare  founded, 
has  been  strictly  pursued;  Denning  v.  Corwin,  11  Wendell,  647;  Jackson 
V.  Esty,  7  id.  148 ;  Sharp  v.  Speir,  4  Hill,  76 ;  Striker  v.  Kelly,  7  id.  11 ; 
The  Matter  of  Mount  Morris  Square,  2  id.  14 :  Williamson  v.  Berry,  S 
Howard,  495;  Williamsoa  v.  Ball,  ib.  566.  In  the  matter  of  Flathush 
Avenue,  1  Barbour,  289;  Muskett  v.  Dmmmosd,  10  B.  &  C,  1&3 ;  Christie 
V.  Unwin,  II  A.  &  E.,  373;  Branoker  v.  Molyneus,  4  M.  &  0.,  226; 
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Boawell'B  lessee  v.  Otis,  9  Howard,  336 :  Thatcher  v.  Powell,  6  Wheaton, 
119;Ma7hewT.  DaTi8,4M'Leaii,213;  Embnrjv.Conner,3Comslock,511. 
*<In  exercising  the  powers  ^ven  bj  these  statutes,"  said  Beabdslbt,  J., 
is  delivering  the  opinion  of  the  court  in  Striker  v.  Kellj,  "  we  exercise 
powers  which  do  not  belong  to  ns  as  a  court  of  general  jurisdiction,  and 
onr  proceedings  arc,  therefore,  to  be  treated  like  thoee  of  courts  of  special 
and  limited  jurisdiction."  It  was  held  in  like  manner,  in  Denniog  v. 
Corwin,  that  a  power  given  by  statute  to  proceed  In  partition  without  service 
on  the  parties,  where  their  names  were  unknown,  was  in  derogation  of  the 
oommoa  law,  and  that  the  proceedings  under  it  might  be  set  aside  collate- 
rally, unless  the  record  showed,  that  it  had  been  properly  pursued,  and 
that  the  owners  of  the  property  were  not  known  at  the  time  when  the 
action  was  brought.  It  was  held  in  like  manner,  in  Williamson  v.  Berry, 
and  Williamson  v.  Ball,  that  as  the  general  jurisdiction  of  chancery  does 
not  extend  to  decreeing  a  sale  of  the  real  estate  of  a  minor,  snch  a  decree 
will  be  invalid,  when  made  under  an  authority  given  by  a  special  enact- 
ment, unless  the  authority  given  by  the  act  is  pursued,  and  a  sale  made 
under  it  will  pass  no  title,  either  to  the  vendee,  or  to  a  subsequent  bond 
fide  purchaser.  Little  doubt  can  exist  as  to  the  soundness  of  this  doo. 
trine.  It  is  uniTcrsally  admitted,  that  vested  rights  cannot  be  divested 
by  the  acts  of  commissioners  proceeding  under  a  legislative  authority, 
and  not  according  to  the  course  of  the  common  law,  unless  the  commission 
is  strictly  pursued;  and  this  just  and  salutary  rule,  should  not  be  evaded, 
by  converting  courts  of  record  into  boards  of  commissioners,  and  thus 
doing  that,  under  the  cover  of  judicial  forms,  which  is  not  judicial  in 
its  nature,  and  would  not  be  permitted,  if  done  openly.  The  inconveniences 
'  which  may  occasionally  result  from  this  course  of  decision,  are  morc  than 
compensated  by  the  lesson  which  it  teaches,  that  from  whatever  source 
power  may  come,  it  will  fiul  of  effect,  when  unaccompanied  by  right. 
It  should,  notwithstanding,  be  remembered,  that  the  severity  of  this  doc- 
trine  is  tempered  in  practice,  by  the  maxim  ovinia  rite  acta,  which  is 
emphatically  applicable  to  judicial  proceedings,  and  that  every  intend- 
ment will  be  made  in  tavor  of  the  validity  of  the  acts  of  a  court  within  the 
scope  of  its  powers,  whether  those  powers  are  limited  or  general ;  Voorheea 
V.  The  Bank  of  the  United  States,  10  Peters,  449  3  Byckman  v.  The  Mayor, 
1  Selden,  494. 

It  is  obvious  that  no  judicial  decision  can  impose  any  personal  obligation, 
unless  the  court  has  jurisdiction  over  the  parties  as  well  as  over  the  cause ; 
The  Mary,  9  Cranoh,  126,  144;  The  lessee  of  Walden  v.  Craig's  heirs,  14 
Peters,  150;  Harris  v.  Hardeman,  14  Howard,  834;  and  the  object  of  this 
note  would  therefore  seem  to  require,  that  the  investigation  of  the  latter 
point,  should  be  coupled  with  an  examination  of  the  former.  Notice  is  com- 
monly said  to  be  necessary  to  give  jurisdietion,  even  over  those  who  reside 
within  the  reach  of  the  process  of  a  court,  and  are  consequently  amenable 
to  its  authority ;  and  those  who  are  indisposed  to  admit  this,  must  concede 
that  jurisdiction  cannot  be  le^timately  exercised  without  notice.  An 
examination  of  both  sides  of  the  question,  and  deliberation  between  the 
claims  and  allegations  of  the  contending  parties,  have  been  deemed 
essentially  necessary  to  the  proper  admiuistration  of  justice,  by  all  nations 
and  in  every  stage  of  social  existence.  A  tribunal  which  decides  without 
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bearing  the  parties,  or  giving  tbem  an  opportunity  of  being  beard,  may 
claim  the  respect  and  obedience  due  to  a  delegated  legislative  or  exe- 
cutive authority,  but  cannot  give  its  decrees  the  weight  of  a  judieiat 
sentence,  and  ia  in  truth  a  board  of  commissioners  rather  than  a  court; 
Story  OD  Conflict  of  Laws,  Sect.  549,  591;  Sawyer  v.  The  Maine  M. 
&  F.  Ins-  Co.,  1*2  Mass.,  291;  Sradatreet  v.  The  Neptune  Ins.  Co.,  3 
Summer,  600 ;  Psyche  v.  Faradol,  6  Louisiana,  366.  Hence  a  jadgmeDt 
in  personam,  rendered  without  notice,  or  appearance,  or  a  euficient  eicnee 
for  the  want  of  notice,  will  he  treated  as  void  by  all  foreign  trihnnala,  and 
if  binding  at  home,  can  only  be  so  by  the  force  of  positive  law ;  BachanaQ  v. 
Bucker,  9  Eaat,192;  Ferguson  v.  M'Mahon,ll  A.  &  E.,  179.  KUborav. 
Woodworth,  5  Johnson,  41 ;  Borden  v.  Fiteh,  15  Id.,  121.  But  as  the 
presumption  of  law,  is  strongly  in  favor  of  the  validity  of  judgments,  wbicb 
it  regards  as  binding  until  the  contrary  is  manifest,  the  decisions  of  foreign 
tribunals  will  be  enforced,  even  when  pronounced  under  circnmstinceB 
which  would  have  been  inconsistent  with  the  exercise  of  jurisdiction  in  the 
domestic  forum,  unless  plainly  at  varianoe  with  tbe  dictates  of  that  nntnral 
justice  which  Is  the  bads  of  iotemational  law.  Thns  the  law  of  Eng- 
land, and  most  of  tbe  States  of  this  country,  requires  that  notice  shall  be 
given  by  the  Bcrvice  of  process  on  the  person  of  the  defendant,  or  at  his 
dwelling  house,  and  will  not  permit  the  want  of  sncb  notice  to  be  supplied, 
by  the  amplest  proof  that  iufomiation  of  the  suit  was  communicated  to  him 
in  any  other  way.  But  the  requisitions  of  natural  justice  will  be  satisfied, 
if  tbe  defendant  be  informed  of  the  proceedings  in  any  way,  which  will 
apprise  bim  of  their  existence,  and  of  the  necessity  for  a  denial,  or  disproof 
of  the  claim  made  against  him.  Hence,  an  action  brought  on  a  foreign 
judgment,  cannot  be  resisted  by  pleading  that  tbe  defendant  did  not  appear, 
and  was  not  served  with  notice  or  process ;  nor  by  anything  short  of  a  dis- 
tinct allegation,  that  he  had  no  cognizance  or  knowledge  of  the  proceedings, 
and  that  no  opportunity  was  given  him  to  make  his  defence ;  Holt  v.  Alio- 
way,  2  Blackford,  108  ;  Welch  v.  Sykea,  S  Oilman,  197;  Cowen  v.  Braid- 
wood,  1  M.  &,  Q.,  882;  Reynolds  v.  Fenton,  3  C.  B.,  187.  And  while 
domestic  judgments  are  tried  in  some  particulars,  by  a  severer  teat  than 
those  of  foreign  tribunals,  they  are  protected  in  others  by  stronger  barriers, 
and  an  averment  of  notice  or  appearance  on  tbe  record,  cannot  be  contrv 
dieted  by  extraneous  evidence;  Landea  v.  Brant,  10  Howard,  348;  SaSer- 
mans  v.  Terry,  8  S.  &  M.,  420 ;  Granger  v.  Clark,  20  Maine,  128 ;  Cook 
T.  Darling,  18  Pick.  393.  But  tbe  judgment  b  susttuned  under  these 
circumstances,  not  because  a  judgment  reudored  without  notice  is  good,  bat 
because  the  law  will  uot  permit  any  proof  lo  weigh  against  that  which  its 
policy  treats  as  absolute  verity,  and  remits  the  injured  party  to  his  remedy 
against  those  by  whom  the  record  has  been  falsified.  When,  however,  the 
record  itself  shows  expressly,  or  by  a  necessary  implication,  that  a  foreign 
or  domestic,  a  superior  or  inferior  tribunal,  has  proceeded  without  notice,  and 
without  any  sufficient  excuse  or  reason  for  the  want  of  notice,  no  further 
presumption  can  be  made  in  its  favor,  and  it  may  be  impeached  and  sot 
aside  coilatorally,  as  well  as  in  the  course  of  regular  proceedings  in  error; 
Rollings  worth  v.  Barbour,  4  Peters,  475;  Williamson  v.  Berry,  8  Howard, 
495;  Webster  V.  Raid.  11  id.  437;  Shriver-B  lessee  v.  Lynn,  2  id.  43 ;  The 
lessee  of  Waldea  v.  Craig's  heirs,  14  Peters,  154;  Denning  r.  Gorwin,  U 
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Wend.,  648 ;  Bloom  t.  Burdick,  1  HiU,  140 ;  Moore  v.  Starka,  1  Ohio  N. 
S.,  369 ;  Homer  y.  Doe,  1  Carter,  131 ;  Hollings worth  v.  Barbour,  4 
Peters,  467  ;  Reed  t.  Wright,  2  Iowa,  15 ;  Psyche  v.  Paradol,  6  Loasiuia, 
366;  FurgUBon  t.  Mahoa,  H  A.  &  E.  179;  Capel  t.  Child,  2  Cr.  &  J., 
658 ;  Boucher  v.  E»ana,  16  Q.  B.,  162.  In  Capcl  t.  Child,  Bajlej  B. 
said,  •'  that  do  judicial  proceediog  shoald  deprive  a  man  of  an;  part  of  his 
property,  without  giviog  him  aa  opportunity  of  being  heard,"  while  Parke 
B.,  remarked  in  Boucher  v.  Evbdb,  that  Capel  t.  Child  showed,  "  how  firiuly 
the  court  adhered  to  the  great  principle  of  justice,  that  in  ever;  judicial  pro- 
ceeding qui  aliguid  iiataerit, parte  inaudita  altera,  aequuta  licet  ttaluerit  noH 
aequia  fuerit." 

•I  Before  the  rights  of  an  individual  can  be  bonnd  by  a  jadicial  sen- 
tflnoe,"  said  Rogers,  in  M'Kee  v.  M'Kee,  2  Harris,  231,  "  he  must  have 
notice  of  the  proceeding  against  him.  This  is  announced  as  a  niasim  of 
natural  justice  and  universal  application,  by  Marshall,  C.  J. ;  The  Mary,  3 
Petor's  Conn.  Bep.,  S12.  Bach  notice  ie  indispensably  necessary  to  give 
jurisdiction  over  the  person  of  the  party ;  Com.  of  Pilotage  v.  Lord,  Charlton, 
298 ;  Jones  v.  Kenny,  Hardin,  96;  and  it  has  been  truly  said,  that  without 
citation  and  an  opportunity  of  being  heard,  the  judgment  of  a  court,  whether 
ecclesiastical  or  civil,  is  absolutely  void."  The  same  ground  was  taken  in 
Bloom  V.  Burdick,  where  BaoNSON,  J.,  held  the  following  language  :  "  The 
surrogate  undoubtedly  acquired  jurisdiction  of  the  xtiLJect  matlej;  on  the 
presentation  of  the  petition  and  account ;  hut  that  was  not  eoougb.  It  was 
also  necessary  that  he  should  acquire  jurisdiction  over  the  per»ons  to  be 
affected  by  the  sale.  It  is  a  cardinal  principle  in  theadministTation  of  justice, 
that  no  man  can  be  oondomned  oi  divested  of  his  right,  until  he  has  had  the 
opportunity  of  being  heard.  He  must,  either  by  serving  process,  publishing 
notice,  appointing  a  guardian,  or  in  some  other  wuy,  be  brought  into  court : 
and  if  judgment  is  rendered  against  him  before  that  is  done,  the  proceeding 
will  be  as  utterly  void  as  though  the  court  had  undertaken  to  act  where  the 
subject  matter  was  not  within  its  cognizance ;  Borden  v.  Fitch,  15  John. 
K.  121 ;  Bigelow  v.  Stearns,  19  id.,  39 ;  JlilU  v.  Martin,  19  id,,  7.  This 
is  the  rule  in  relation  to  all  courts,  with  only  this  difference,  that  the  juris- 
diction of  a  superior  court  will  he  presumed  until  the  contraiy  appears; 
whereas  an  inferior  court,  and  those  claiming  under  its  authority,  must 
show  that  it  had  jurisdiction."  And  the  opinions  thus  expressed,  are  sus- 
tained by  a  great  number  of  eases,  in  which  notice  has  been  said  to  be 
essential  to  jurisdiction  in  suits  i7iter  partet,  and  the  failare  to  give  it,  held 
to  render  the  proceedings  both  of  superior  and  inferior  tribunals  voidahle, 
if  not  absolutely  void.  Thus  it  was  held  in  The  lessee  of  Walden  v.  Craig's 
heirs,  that  the  service  of  process,  or  notice,  is  necessary  to  enable  a  conrt 
to  exercise  jurisdiction  in  a  cause ;  and  that  if  jurisdiction  be  taken  when 
there  has  been  no  service  of  process  or  notice,  the  proceeding  is  a  nullity, 
not  voidable  only,  but  absolutely  void ;  and  in  Hollingsworth  v.  Barbour, 
and  Shriver's  lessee  v.  Lynn,  that  a  judgment,  without  notiee  or  appearance, 
is  a  nullity,  and  may  be  shown  to  he  so  when  brought  into  question  collate- 
rally ;  while  in  Steen  v.  8teen,  3  Cushmau,  513 ;  and  Hess  v.  Cole,  3  New 
Jersey,  116,  the  court  went  still  further,  and  held,  that  unless  the  record  show 
notice,  the  judgment  is  simply  void,  and  may  be  set  aside  or  disregarded  in 
anj  <collatenil  proceeding  in  which  it  is  relied  on,  either  as  a  defence  or 
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cause  of  action.  Similar  laogaage  was  held  in  Bigelow  t.  Stearns,  where 
Spencer,  G.  J.,  declared,  that  if  a  court,  whether  of  limited  or  Enperioi 
jnrisdiotion,  undertake  to  hold  cognisance  of  a  canse  of  action,  without 
having  gained  jurisdiction  of  the  persons  of  the  parties,  by  haTing  them 
before  the  court  in  the  manner  required  b;  law,  the  proceedings  will  be  void. 
And  whatever  may  be  the  sounder  view  of  the  question,  under  the  prind- 
pies  of  general  and'  international  jurisprudence,  there  wonld  seem  no  room 
to  doubt,  that  judgments  rendered  without  notice,  are  void  in  countries 
regulated  by  the  common  law,  save  in  those  cases  where  its  strict  bat  aln- 
tary  maxima,  have  been  superseded,  by  the  force  either  of  local  custom  or 
express  legielatioa;  Jackson  v.  Brown,  3  Johnson,  459  j  Bobineon  v. 
Ward,  8  Id.,  90 ;  P&wHng  v.  Bird's  Exor's,  13  Id.  192 ;  Borden  v.  Fitch, 
15  Id.,  142;  Ragan's  Estate,  7  Watts,  440;  M'Kee  v.  M'Kee,  2  Harris, 
ilSl ;  Shtefer  v.  Gates,  2  B.  Monroe,  455 ;  The  lessee  of  Paine  v.  More- 
land,  15  Ohio,  444 ;  Harris  v.  Hardeman,  14  Howard,  834.  The  rule  has  a 
wide  and  beneficial  operation,  and  applies  in  all  cases  in  which  the  tights  of 
individuals  are  affected  by  judicial  action  on  the  part  of  the  officers  of  supe- 
rior or  inferior  tribunals,  whether  pursniag  the  course  of  the  common  law, 
or  acting  underanauthorityderived  from  statutes;  In  the  matter  of  Flatbush 
Avenue,  1  Barbour,  289;  Denning  v.  Gorwin,  11  Wend.,  618;  Bloom  v.  Bur- 
dick,  1  Hill,  138 ;  Williamson  v.  Ball,  8  Howard,  566 ;  £ge  v.  Sidle,  8  Barr, 
124;  Sumnerv.  Wood,  6  Yerger,  522;  Corliss  V.  Corliss,  8  Vermont,873; 
Hese  V.  Cole,  3  New  Jersey,  116 ;  and  whether  the  statute  by  which  the  pro- 
ceedings are  authorized,  does  or  does  not  direct  that  notice  shall  be  given; 
Chase  v.  Hathaway,  14  Mass  ,  222. 

In  some  cases,  however,  and  with  certain  limitations,  the  law  wilt  dis- 
pense with  actual  notice,  in  obedience  to  necessity,  and  for  the  furtherance 
of  justice.  Thus,  the  ab^cQce  of  one  party,  may  compel  an  election  between 
the  opposite  evils  of  an  indefinite  delay  or  suspension  of  the  rights  of  the 
other,  and  the  danger  of  deciding  on  an  ex  parte  statement ;  and  a  seizure 
or  attachment  of  property  may  he  made  under  these  circumstances,  a  sub- 
stitnte  for  the  service  of  process  on  the  person,  and  thus  serve  as  a  means 
of  administering  justice,  in  &vor  of  those  who  may  have  no  other  mode  of 
obtaining  it.  Proceedings  of  this  sort,  which  have  long  been  used  in  some 
of  the  great  commeroial  cities  of  England,  luider  the  name  of  foreign 
attachments,  are  now  extensively  employed  in  the  United  States,  and  are  well 
known  to  bind  the  title  of  the  defendant  to  the  property  attached,  and  to 
render  it  anbject  to  a  sale  or  surrender  as  the  means  of  satiafying  the  claim 
of  the  plaintiff;  Anderson  v.  Tonng's  Exr's,  9  Harris,  443 ;  McDaniel  r. 
Hughes,  3  East,  367 ;  Westoby  v.  Day,  2  Ellis  &  Blackburn,  605.  It  is, 
however,  well  settled  in  England,  that  te  render  proceedings  by  attach- 
ment, and  without  notice,  valid,  the  record  must  show  that  actual  notice 
was  impossible,  by  setting  forth  the  exit  of  a  summons  and  a  return  of 
nihil,  and  that  a  failure  to  do  this  will  not  only  render  the  judgment  erro- 
neous; Bruce  v.  Wait,  1  M.  &  C,  1 ;  but  expose  it  to  be  treated  as  a 
mere  nullity  in  any  collateral  proceeding  in  which  it  may  come  in  question ; 
Fisher  v.  Lane,  3  Wilson,  297 ;  2  Wm.  Blackstone,  834.  In  this  country, 
however,  the  issne  and  return  of  a  summons  is  generally,  if  not  invanably 
dispensed  with,  as  a  useless  formality,  and  the  attachment  itself  made  the 
commencement  of  the  proceedings;  and  hence,  when  jurisdiction  haffonce 
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been  aoqniied  fay  the  seieure  of  the  property  attached,  it  will  not  bo  loat  by 
a  sobsequent  failure  to  give  coDBtractive  notice  to  the  parties  by  publication 
or  otberwise ;  Paine  v.  Morcland,  15  Obio,  435 ;  Voorhiee  y.  The  Bank 
of  the  United  Slates,  10  Peters,  447.  In  like  manner,  proceedings 
instituted  to  obtain  a  sale  of  real  estate,  which  has  descended  from  an 
ancestor  for  his  debts,  partake  so  far  of  the  nature  of  proceedings  in  rem, 
that  if  there  be  enough  to  give  jarisdictiou  over  the  ra,  it  will  not  be 
defeated  by  an  irregularity  in  its  exercise,  nor  by  a  want  of  actual  notice 
to  the  parties  interested;  Rogers  v.  Wilson,  8  English,  507;  Grignon's 
lessee  v.  Astor,  2  Howard,  319;  McPherson  ?.  Cunliff,  11  S.  k  R.,  422. 

The  right  of  a  conrt,  to  proceed  against  a  defendant  who  has  withdrawn 
himself  from  its  jurisdiction,  after  being  domiciled  in  it,  has  been  held  in 
some  instances  to  reach  beyond  bis  property  and  bind  his  person ;  Douglas 
T.  ForrMt,4  Bing.,686;  Cowan  v.  Braidwood,  1  M.  &  G,,  882 ;  Infra 
vol.  2,  Duchess  of  Kingston's  case,  note.  But  the  better  opinion  would 
seem  to  be,  that  a  decree  which  attempts  to  impose  a  personal  obligation 
without  notice,  or  through  a  notice  given  solely  by  a  service  in  rem,  should 
be  held  merely  void  in  the  domestic  forum,  as  well  as  in  those  of  foreign 
states  and  countries;  Picqnet  v.  Swan,  6  Mason,  85;  Bootes  v.  Tompkins, 
3  Qrattan,  98;  Downer  v.  Shaw,  2  Foster,  277;  D'Arey  v.  Ketcbnm,  11 
Howard,  165.  Vet,  as  the  right  to  proceed  against  an  absent  debtor  by 
attachment,  necessarily  pre-supposes  the  right  to  make  his  property  answera- 
ble for  the  payment  of  his  debts,  the  judgment  need  not  necessarily  be 
confined  to  the  specific  property  attached,  but  may  extend  to  all  the  assets 
of  the  defendant,  within  the  jurisdiction  of  the  state  in  which  the  attach- 
ment issues;  Thompson  v.  Emmert,  4  McLeqp,  97;  Bissell  v.  Briggs,  9 
Mass.,  462;  although  it  will  he  primd  /acie  limited  lo  ibe  goods  or  lands 
attached,  and  not  allowed  to  extend  beyond  them,  unless  there  is  express 
legislative  authority  for  ita  doing  so;  Bosw  ell's  lessee  v.  Otis,  9  Howard,  336. 

The  constructive  notice  given  to  an  absent  defendant,  for  the  purpose 
of  instituting  proceedings,  which  wilt  have  the  effect  of  binding  his  property, 
need  not  take  the  form  of  an  attachment  of  the  property  itself,  but  may 
equally  well  be  by  publication,  or  the  appointment  of  a  curator  or  guardian 
ad  litem,  to  represent  and  defend  bis  interests ;  Monroe  t.  Douglas,  4  Sand- 
ford  Cb.,  126;  George  v.  FiUgerald,  12  Lonsiana,  104 ;  Boolee  v.  Tomp- 
kins; Cowanv.Brudwood;  Douglas  V.Forrest;  and  when  the  circumstances 
are  such  as  to  make  immediate  action  necessary,  and  render  it  impossible 
to  give  actual  notice,  the  use  of  such  means  as  a  substitute  for  it,  may  have 
the  sanction  of  natural  justice  as  well  as  of  positive  law. 

There  can,  however,  be  no  doubt,  that  proceedings  ag^nst  absent  defend- 
ants, based  npon  constmctive  notice  given  by  an  attachment  of  their  property, 
or  in  any  other  manner,  ahould  be  watehed  with  much  jealousy;  Clark  v. 
Strong,  8  English,  491 ;  in  consequence  of  the  opening  which  they  give  to 
fraud  and  injustice,  and  should  be  rigidly  confined  within  the  limits  pre- 
scribed by  the  law  or  custom  by  which  they  are  antborised.  A  judgment 
which  strips  the  defendant  of  his  property  without  giving  him  an  opportu- 
nity of  being  heard,  is  a  deviation  fnnu  the  rule  laid  down  by  Bayley,  B., 
in  Capel  v.  Child,  which  cannot  be  justified  by  the  mere  pretext  that  the 
proceeding  is  in  rem,  and  imposes  no  personal  obligation,  unless  the  cir- 
cumstances are  such  as  to  render  actual  notice  impossible.    Hence,  a  decree 
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ntiicb  assumes  to  bind  and  pass  the  title  to  real  estate,  lying  within  the 
territorial  jurisdiction  of  the  court  which  pronounces  it,  without  other  notice 
to  the  parties  interested,  than  the  publication  of  an  adTertisement,  in  which 
they  are  described  as  infant  and  abseof  heirs,  will  be  a  mere  nullity,  becaase 
it  shows  by  an  implication  equally  plain  with  proof,  that  it  was  pronounced 
without  notice  and  without  any  sufficient  excuse  for  the  want  of  notice; 
HoUingsworth  v.  Barbour,  4  Peters,  466 ;  Shrofer  v.  Gates,  2  B.  Monroe, 
454;  Reed  v.  Wright,  2  Iowa,  15.  It  was  held  in  like  manner  in  BosweU 
T.  Dickerson,  4  McLean,  262,  9  Howard,  336,  that  even  if  a  stotule  of 
Ohio,  which  authorized  the  institution  of  proceedings  against  absent  defend- 
ants by  publication,  for  the  purpose  of  compelling  the  specific  performanco 
of  contracts  for  the  conveyance  of  land,  were  valid,  which  seems  to  have 
been  thought  i^uealionable,  it  would  not  justify  a  decree  in  personam,  for  the 
costs  of  the  suit,  and  a  sale  of  other  land  belonging  to  them,  under  an  exe- 
cution issued  in  pursuance  of  tbe  decree. 

The  right  to  institute  judicial  proceedings  without  notice,  b  moreover 
strictly  exceptional,  and  does  not  impair  tbe  obligation  of  the  general  rule 
which  requires  notice.  A  judgment  pronounced  on  an  ex  parte  statement, 
without  hearing  the  other  side,  wants  tbe  most  essential  qnalities  of  a 
judicial  sentence,  and  can  have  no  other  force,  than  belongs  to  the  edict  cf 
every  power,  which  is  strong  enough  to  execute  its  own  decrees.  The  exi- 
gencies of  tbe  case,  and  tbe  necessity  for  doing  justice  to  one  party.  Dot- 
withstanding  the  absence  of  the  other,  may  indeed  justify  a  departure  from 
a  rule,  which  would  otherwise  admit  of  no  exception.  But  a  plain  disre- 
gard of  the  fundamental  principle,  which  requires  that  notice  8hall  be  given 
wberever  it  is  possible,  would  seem  equally  contrary  to  the  maxims  of 
general  jurisprudence  and  of  constitutional  law.  The  legislative  power  of 
this  country,  is  confined  within  certain  limits,  and  does  not  ext«nd  to  the 
confiscation  of  the  rights  of  individuals,  either  for  the  benefit  of  others  or 
of  the  public  at  large;  Fletcher  v.  Peck,  6  Oranch,  87.  Hence  it  is  ad- 
mitted by  those  who  carry  the  anthority  of  the  legislature  farthest,  that  a  law 
which  assumes  to  take  the  property  of  one  man  and  give  it  to  another  is 
essentially  void ;  Sharpless  v.  The  Mayor  of  Philadelphia,  9  Harris,  147 ; 
Norman  7.  Heist,  5  W.  &  S.,  171;  Dale  v.  Medcalf,  9  Barr,  108.  And 
although  the  constitution  acting  through  the  legislature,  may  invest  the  tribu- 
nals with  power  to  do  what  the  legislature  cannot  do  itself,  and  bind  rights 
of  property  by  adjudication ;  yet  this  is  subject  to  tbe  implied  condition, 
that  the  power  thus  given  be  judicially  exercised,  and  that  the  decrees  made 
under  it,  have  the  qualities  necessary  to  give  them  the  authority  of  judg- 
ments. 

The  constitutional  division  of  the  powers  of  government  in  the  United 
States,  intodistinct  judicial,  legislative  and  executive  departmentB,neceBsarily 
implies  that  the  functions  entrusted  to  the  judiciary  shall  be  exercised  judi- 
cially ;  and  any  attempt  which  may  be  made  by  the  courts,  either  with  or 
without  the  sanction  of  the  legislature,  to  d<)part  from  those  modes,  or  dis- 
regard those  principles  and  restrictions,  which  distinguish  judicial  from 
legislative  or  executive  action,  is  necessarily  a  violation  of  the  plain  intent 
of  the  constitution,  as  expressed  in  its  tefms,  and  will  be  equally  void  with 
an  assumption  of  judicial  anthority  by  the  legislature  or  execntive;  The 
Commonwealth  v.  Green,  4  Wharton,  568;    McEee  v.  McKee,  2  Harris, 
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281.  Hence  there  vouJd  seem  mnoh  re&aon  to  doubt,  whether  &  jadgment 
prononnced  without  notice  to  the  parties,  or  a  sufficient  excuse  for  the  want 
of  notice,  would  be  binding  in  this  country,  even  if  sustained  by  the  au- 
thority of  positive  law  ;  Boswell  v.  Dickerson,  4  McLean,  262 ;  Boswell's 
Lessee  v.  Otis,  9  Howard,  3it6.  Although  this  doctrine  may  not  yet  have 
the  weight  of  actual  decision,  it  is  sustained  by  the  repented  declarations  of 
the  Supreme  Court  of  the  United  States,  and  of  many  of  the  state  tribu- 
nals, which  justify  the  belief  that  it  will  be  enforced  whenever  a  case  shall 
'  arise  which  requires  its  application.  A  different  view  was,  notwilhstanding, 
taken  in  tbe  recent  case  of  Borden  v.  The  State,  6  English,  519,  where  it 
was  stud,  that  as  every  one  who  resides  within  the  reach  of  the  process  of 
a  court,  is  subject  to  its  authority,  the  service  of  process  is  not  necessary 
to  give  jurisdiction,  and  the  failure  to  serve  it  cannot  render  a  judgment 
void.  But  although  the  numerous  instances  cited  in  the  course  of  the  able 
Opinion  delivered  by  Hall,  J.,  in  this  case,  in  which  exparte  judgments 
are  held  valid,  unquestionably  show  that  necessity  may  justify  a  departure 
front  the  rale  which  requires  notice,  they  are  far  from  disproving  the  exist- 
ence of  the  rule  itself.  Jurisdiction  consists  not  in  the  declaration  of  right, 
but  in  the  right  to  declare  it,  and  in  declaring  it  rightly,  and  therefore  pre- 
Bupposes,  that  proper  efforts  have  been  made  to  bring  those  parties  into 
eourt,  vrbo  are  to  be  affected  by  its  exercise.  Thu-  magisterial  and  judicial 
power  would  be  a  tyranny,  were  its  exercise  binding  on  those  who  have  had 
no  opportunity  of  being  heard  in  their  own  defence,  merely  because  tbe 
judge  or  magistrate  might  have  summoned  them  to  appear  had  he  thought 
fit  to  do  80.  The  failure  to  ^ve  notice  can  only  be  excused  by  tbe  impossi- 
bility of  giving  it,  and  not  even  then,  unless  the  circumstances  are  such  a9 
to  render  an  ex  parte  proceeding,  essentially  necessary  to  prevent  a  failure 
of  jastiee.  A  creditor  may  be  entitled  to  demand  a  legal  appropriation, 
of  the  property  of  an  absent  debtor,  to  the  payment  of  a  debt  which  might 
otherwise  be  postponed  indefinitely  or  lost  altogether,  but  a  debtor  can 
hardly  claim  to  have  judgment  pronounced  upon  the  demand  of  an  absent 
creditor,  save  in  those  cases  where  death,  baukroptcy,  or  insolvency,  render 
it  ueceseary,  to  provide  for  the  liquidation  and  discharge  of  debts,  and 
the  final  distribution  of  assets. 

But  although  the  principles  of  international  and  constitutional  law,  may 
forbid  tbe  violation  of  the  fundamental  maxim,  which  requires  that  parties 
shall  have  an  opportunity  of  being  heard,  before  a  decision  is  made  against 
them,  great  latitude  is  still  necessarily  conceded,  to  the  legislature  of  every 
country,  in  determining  in  what  way  noticeshalt  he  given;  and  the  observance 
of  the  forms  prescribed  by  law  will  be  held  valid,  unless  manifestly  insuffi- 
cient for  the  purpose  which  they  are  designed  to  subserve,  and  a  mereecreea 
for  an  unjust  and  ex  parte  proceeding.  Thus  in  The  Bank  of  Australasia  v. 
Niae,  IG  Q.  B.  717,  an  act  of  tbe  colony  of  New  Sooth  Wales,  authorising  a 
Banking  Association  to  sue  and  be  sued  in  the  name  of  their  chairman,  and 
providing  that  judgments  obtained  against  him,  might  be  levied  on  the 
goods  of  the  members  individually,  was  held  not  to  confiict  with  the  prin- 
ciples of  jurisprudence,  and  a  judgment  pronounced  in  accordance  with  the 
aot  against  tbe  ohairman  in  Australasia,  was  consequently  enforced  against 
a  member  of  the  association  in  England,  notwithstanding  a  plea  that  be 
had  no  knowledge  or  notice  of  tbe  proceeding  in  which  it  was  rendered. 
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In  like  maoiieT  a  foreign  judgment,  rendered  under  a  law  which  provides 
that  a  eummona  left  at  the  place  where  a  hill  ia  payable  bj  the  terms  in 
which  it  ia  drawn  or  accepted,  ahall  be  a  good  aervice  on  the  acceptor,  will 
be  binding  on  every  one,  who  accepts  aach  a  bill  in  the  country  which  enacts 
the  law,  after  its  passage;  Moeru9  v.  [Thilluson,  8  Exchequer,  638;  al- 
though B  different  rule  would  probably  prevail  with  regard  to  acceptances 
^ven  in  another  country,  or  before  the  law  waa  enacted.  Sut  the  courts 
of  one  country,  are  not  bound  to  regard  everything  as  notice  which  may  be 
made  snob  by  the  laws  of  another,  and  they  may  refuse  to  bold  the  service 
of  process  in  a  foreign  country  against  one  of  two  joint  contractors  or 
debtors,  sufficient  to  render  a  judgment  in  personam  againat  both,  binding 
extra  territorially  on  the  other  who  is  not  served ;  more  especially  if  he  be 
not  a  citizen  or  inhabitant  of  the  state  in  which  the  judgment  is  pro- 
nounced ;  Steel  v.  Smith,  7  W.  &  8.  447.  For  although  it  has  been  held 
in  some  instances,  that  the  obligation  of  subjection  or  allegiancQ  which  binds 
those  who  are  bora  or  even  domiciled  in  a  country,  may  continue  after  they 
have  left  it,  and  make  them  personally  amenable  to  a  judgment  rendered 
in  conformity  with  its  laws,  althongh  without  actual  notice;  Douglas  v. 
Forest;  Cowan  v.  B  raid  wood ;  yet  the  better  opinion  would  seem  to 
be,  that  such  judgments  should  be  confined  solely  to  property,  even  in 
the  domestic  forum,  and  therefore  cannot  be  made  the  foundation  of  a 
decree  in  personam,  in  that  of  any  other  country. 

The  doctrine  that  noticeiseMcntial  to  the  proceedings  of  alt  courts,  whether 
of  superior  or  inferior  jurisdiction,  being  thus  established,  an  omission  to  give 
it  is  uecesearily  erroneous)  and  it  would  seem  to  follow,  that  the  foilnreof 
the  record  to  show  that  it  was  given,  will  be  a  sufficient  ground  for  the 
rfversal  of  the  judgment  on  error,  nulesB  it  result  from  a  mere  mis- 
take or  oversight,  when  the  difficulty  may  be  obviated  by  suggesting  a  dimi- 
nution of  record,  and  issuing  a  certiorari  to  the  court  below,  which  will 
enable  them  to  cure  the  defect  by  returning  sufficient  proof  of  service  or 
appearance;  Viuer's  Abridgment  Error  E.  pi.  4,  5,  6,  11;  Oore  v.  Psrk- 
hurst,  Croke  Eliz.  223 ;  Bruce  v.  Wait,  1  M.  &  G.  1 ;  Paine  v.  More- 
land,  15  Ohio,  435;  Kagan's  Estate,  7  Watta,  438;  Harris  v.  Hardeman, 
14  Howard,  334.  An  opposite  decision  in  Hart  v.  Seixas,  21  Wend.  40, 
appears  to  have  resulted  from  the  erroneous  supposition,  that  the  investiga- 
tion made  by  a  court  of  error  into  the  correctness  of  the  proceedings  sub- 
mitted to  it  for  revision,  is  necessarily  confined  to  the  record  as  made  np 
and  returned  with  the  writ  of  error  in  the  first  instance,  whereas  it  may 
really  extend  to  other  particulars,  which  form  no  part  of  the  record  as  ordi- 
narily certified,  but  which  the  plaintiff  in  error,  is  entitled  to  have  produced 
and  decided  upon  if  he  think  fit.  Thus  although  the  original  and  judicial 
writs  by  which  the  suit  was  instituted  or  prosecuted,  including  all  that  ia 
generally  known  as  process,  the  warrants  of  the  attorneys,  the  admission  of 
a  guardian  &d  litem  for  an  infant,  form  no  part  of  the  record  as  regularly 
made  np  in  the  court  below,  cr  certified  to  the  court  above,  their  absence  or 
insufficieucy  may,  notwithstanding,  be  assigned  as  error,  and  if  proved  by 
the  return  to  a  certiorari  issued  to  verify  the  foot,  will  be  a  &tal  defect,  and 
neoessitate  the  reversal  of  the  judgment;  Pechey  v.  Harrison,  1  Lord  Ray- 
mond, 232 ;  Bacon's  Abiidgment,  title  error,  467,  472,  2d  American  L. 
C.  8  ed. 
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Bnt  whatever  tlie  true  rule  may  be,  when  tbe  point  arises  on  a  vrit 
of  error,  which  is  ioteoded  to  secure  the  observance  of  the  due  course  of 
l&w  ia  all  material  partionlars,  and  eonaeqnenti;  should  not  be  subjected 
to  any  preaumptiooa  calculated  to  shut  out  the  truth,  there  would  seem 
little  doubt,  that  the  law  will  aid  the  proceediogs  of  superior  courts  when 
called  collaterally  iu  question,  by  the  same  favourable  inteDdment,  whether 
they  ere  assailed  on  the  ground  of  the  want  of  jurisdiction  over  the  cause, 
or  over  the  parties,  and  will  hold  their  decrees  and  judgments  binding  In 
both  cases,  unless  the  contrary  ia  apparent.  The  difference  between  hold- 
ing that  a  judgment  may  be  reversed  on  error  or  set  aside  by  the  court 
which  rendered  it,  and  disregarding  it  as  a  nullity  while  still  standing  in 
full  force  on  the  record,  is  the  whole  difference  between  what  is  absolutely 
void  and  what  is  merely  voidable,  and  involves  consequences  of  too  much 
moment  to  be  lightly  disregarded,  which  will  be  found  stated  with  great  force 
by  BALDWitf,  J.,  in  the  case  of  Voorhees  v.  The  Bank  of  the  United  States,  10 
Peters,  449,  474.  It  was  accordingly  decided  in  Foot  v.  Stevens,  17  Wend. 
483,  that  the  judgment  of  a  coanty  court  was  absolutely  binding,  and  prs- 
clnded  the  defendant  from  disputing  the  obligation  which  it  imposed,  al- 
though the  record  contained  no  averment  that  he  had  been  served  with 
process,  or  had  notice  in  any  way  of  the  proceedings  against  him.  This 
decision  waa  followed  in  Hart  v.  Seiiaa,  21  Wend.  40,  where  the  general 
principle  that  the  jurisdiction  of  superior  courts  will  be  presnmed  to  have 
been  properly  exercised  over  the  parties,  as  well  as  over  the  caase  of  action, 
was  conclusively  vindicated,  although  carried  somewhat  beyond  its  legiti- 
mate boundaries. 

There  are,  notwithstjinding,  a  nnmber  of  cases  in  this  coontiy,  which  tend 
more  or  less  strongly  to  anstiun  the  proposition,  that  as  notice  is  essential 
to  confer  jurisdiction,  no  judgment  can  be  valid  unless  the  record  contain 
some  entry  or  averment  that  notice  was  given ;  Gwin  T.  M'Carroll,  1  8.  & 
M.  868  ;  Steen  v.  Steen,  3  Cushman,  518 ;  while  there  are  others  which 
go  farther,  and  hold  that  all  judicial  proceedings  may  be  avoided,  by  proof 
that  proper  notice  was  not  given  to  those  prejudiced  by  them,  in  opposition 
to  a  positive  averment  on  the  record  that  it  was ;  Edwards  v.  Toomer,  14 
8.  &  M.  75;  Smith  v.  The  State,  13  Id.  140;  although  it  is  admitted,  even 
under  this  course  of  decision,  that  a  recital  of  the  service  of  the  writ  on 
the  defendant,  is  primd  facie  evidence  that  it  waa  served ;  Safiarans  v. 
Terry,  IS  Smedes  &  Marshall,  690.  Bnt  the  weight  of  authority  ia  much 
the  other  way,  and  in  favour  of  the  position  taken  in  Foot  v.  Stevens  and 
Hart  V.  Scisas,  that  where  a  superior  court  has  jurisdiction  over  the  cause, 
it  will  be  presumed  to  have  exercised  its  power  properly,  and  takeu  the 
necessary  steps  to  acquire  jurisdiction  over  the  parties ;  Kempe's  Lessee 
T.  Kennedy,  5  Cranoh,  173;  Wright  v.  Douglas,  10  Barbour,  97;  Myer 
V.  Zane,  3  Hammond,  305 ;  Huntingdon  v.  Charlotte,  14  Vcnuont,  46 ; 
Thompson  v.  Tolmie,  2  Peters,  165;  Voorbees  v.  The  United  States  Bank, 
10  Id,  450;  Haaelett  T.  Ford,  10  Watts,  101;  Wright  v.  Marsh,  2  lovra, 
94 ;  Borden  v.  The  State,  6  English,  519 ;  Carrington  v.  Brents,  1  McLean, 
174  ;  Caldwell  v.  Carrington,  9  Peters,  101 ;  The  Bank  of  the  United 
States  V.  Cochran,  9  Dana,  895 ;  Ewing  v.  Higby,  7  Ohio,  198 ;  Robb  v. 
Irwin,  15  Id.  689;  Paine  v.  Mooreland,- lb.  435;  Eeynolds  v.  SUnsbniy, 
20  Id.  844.   Thus  in  Beynolds  t.  Stansbury,  an  orderracaUng  a  judgment. 
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was  held  valid,  although  there  was  nothiag  on  the  record  to  indicate  that 
the  party  who  bad  obtaiacd  the  judgmeot,  was  DotiGed  to  appear  and  itiiotr 
cause  against  the  order,  end  the  court  said  that  while  the  judgments  of  in- 
ferior conrta  were  void,  unless  the  record  showed  that  the  parties  had  ap- 
peared or  been  stimmoned,  the  presumption  in  favour  of  the  proceedings  of 
superior  courts,  embraced  all  the  steps  necessary  for  the  exercise  of  their 
authority  over  the  persoos  of  the  snitors,  aa  well  aa  over  the  cause  of  actioo. 
It  was  decided  in  like  manner  in  Horner  v.  Doe,  1  Carter,  131,  and  Wright 
V.  Marsh,  2  Iowa,  94,  that  the  parties  will  be  presumed  to  have  been 
amenable  to  the  authority  of  the  court,  udIcss  the  record  show  that  they 
were  not;  while  it  was  held  in  Moore  v.  Starka,  I  Ohio,  N.  S.  369,  that  a 
judgment  cannot  be  impeached  for  want  of  notice,  nnless  the  failure  to  give 
it  appears  by  something  more  explicit,  than  the  mere  failure  of  the  record 
to  show  that  it  was  given.  And  whatever  the  rule  may  be  where  the 
record  is  silent,  it  would  seem  clearly  and  eonelusively  established,  by 
a  weight  of  authority  too  great  for  opposition,  unless  on  tbe  ground  of  local 
and  peculiar  law,  that  no  one  can  contradict  what  it  actually  avers,  and 
that  a  recital  of  notice  or  appearance,  or  a  return  of  service  by  tbe  sheriff, 
in  the  record  of  a  domestic  court  of  general  jurisdiction  j  Granger  v.  Clark, 
22  Maine,  128  ;  Cook  v.  Darling,  18  Pick.  393 ;  or  even  of  limited  and  infe- 
rior powers ;  Brower  v.  Turner,  12  Alabama,  752 ;  Lightsey  v.  H»f- 
ris,  20  Id.  411 ;  Baird  v.  Campbell,  4  W.  &  S.  191 ;  is  absolutely  conclu- 
sive, and  cannot  be  disproved  by  extrinsic  evidence. 

The  soundness  of  these  decisions  can  hardly  be  doubled,  if  we  refiect  that  as 
a  court  has  full  power  to  summon  the  parties,  the  question  whether  due  notice 
was  given  to  a  defendant,  and  a  day  assigned  him  tn  appear  and  take  defence, 
turns  not  on  whether  the  requisite  authority  existed,  but  on  whether  it  was 
properly  exercised,  and  consequently  falls  within  the  general  rule,  that  every- 
thing must  be  presumed  in  favor  of  tbe  proceedings  of  superior  courts, 
unless  there  is  a  plain  excess  or  want  of  authority.  The  presumption  that 
the  powers  committed  to  judicial  tribunals  have  been  properly  exercised,  is 
essential  to  the  repose  and  safety  of  society,  and  the  evils  which  must  result 
from  allowing  it  to  be  mot  and  overcome  by  parol  evidence,  would  seem 
greater  than  any  benefit  which  can  be  derived  from  the  correction  of  injus- 
tice in  particular  instances-  The  proper  remedy  would  seem  to  consist  in 
a  writ  of  error,  when  tbe  defect  is  manifest  on  the  face  of  the  record,  or  in 
an  application  to  the  court  which  rendered  the  judgment  when  it  is  not, 
rather  than  in  a  collateral  inquiry  necessarily  fraught  with  difficulty  and 
unoortainty.  It  is  admitted,  that  when  tbe  record  sets  forth  an  appearance 
in  person  or  by  attorney,  it  can  neither  be  contradicted  nor  the  authority  of 
the  attorney  disproved,  and  the  same  rule  applies  still  more  strongly,  to  a 
return  of  notice  or  service  by  the  sheriff.  Yet  if  conrta  have  tbe  power  of 
investigatiog  the  regularity  of  each  other's  proceediugs,  they  should  not 
be  precluded  from  exercising  it  by  a  false  averment  or  recital,  which  will 
generally  be  introduced  when  fraud  is  really  meditated,' aa  the  best  means 
of  perpetntjng  it  at  the  time,  and  preventing  investigation  and  redress 
afterwards.  To  say  that  a  record  is  void  unless  the  record  contain  an  entry 
of  the  service  of  process,  and  yet  bold  that  a  false  entry  that  process  has 
been  served  will  preclude  inquiry  or  denial,  would  seem  equally  inconsist- 
ent with  itself  and  with  reason.     Every  entry  of  record  derives  its  weight 
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ftxim  the  Bame  aonrce,  and  an  entry  of  jndgnient  sbonld  have  at  least 
equal  authority  with  an  entry  of  service.  If  one  may  be  made  falsely  oT 
irregularly,  so  may  the  other,  and  both  should  be  thrown  open  to  investiga- 
tioQ  or  neither. 

The  presQBiption  in  favoor  of  the  juriediction  of  auperior  courts,  how- 
ever, necessarily  ceases  when  the  proccediogs  themselves  negative  the  exist- 
ence of  jurisdiction.  This  is  well  settled  as  it  regards  their  jarisdictioa 
over  the  canse,  add  would  eeem  to  be  equally  true  of  their  authority  over 
the  parties.  When,  therefore,  the  record  shows  expressly  or  by  UGceseary 
in  plication,  that  tbe  court  bas  proceeded  without  notice  to  the  parties,  tbe 
judgment  will  be  void,  and  may  be  disregarded  as  such  in  any  collateral 
proceeding  in  which  it  is  called  in  question ;  McKee  v.  McKee,  2  Harris, 
231 ;  Jackson  v.  Brown,  3  Johnson,  459 ;  Hess  v.  Cole,  3  New  Jersey, 
116 ;  Moren  v.  Kitlihrew,  2  Yerger,  883,  supra.  837. 

Such  at  least  would  seem  to  be  tbe  necessary  inference  from  the  cases  in 
this  country,  although  some  of  them  couple  it  with  the  qualification,  that  if 
the  court  decide  upon  the  sufficiency  of  the  notice,  the  adjudication  will  be 
binding,  however  manifestly  erroneous,  until  reversed  on  error  or  set  aside 
by  the  tribunal  which  made  it.  Wright  r.  Sheldon,  1  Selden,  497;  Bor- 
den V.  The  State,  6  English,  519,  snpra.  882. 

Tbe  weight  of  the  authority  in  the  United  States,  is  moreover  in  fevor 
of  the  position,  that  the  rule  which  requires  the  jurisdiction  of  inferior 
courts  to  appear  on  the  face  of  their  proceedings,  extends  to  the  parties,  as 
well  as  the  cause  of  action,  and  that  the  acts  of  such  tribunals  will  con- 
sequently be  invalid,  unless  the  record  show  affirmatively,  that  the  defend- 
ant appeared  or  was  Bummoned,  or  was  in  some  way  notified  of  the  suit,  and 
of  the  necessity  of  answering  what  was  alleged  against  him ;  Adams  v. 
Jeffries,  12  Ohio,  253 ;  Bigejow  v.  Steams,  19  Johnson,  39 ;  Corwin  v. 
Merritt,  3  Bnrbonr,  345;  Fisher  v.  Lane,  3  Wilson,  834  ;  Ege  v.  Sidle,  8 
Barr,  124;  Commonwealth  v.  Green,  4  Wharton,  568;  Smith  v.  Rice,  II 
Mass.  607 ;  Chase  v.  Hathaway,  14  Mass.  222 ;  Corliss  v.  Corlisn,  8  Ver- 
mont, 373  ;  Enos  v.  Smith,  7  Stoedes  and  Marshall,  85  ;  Qelstrop  v.  Moore, 
4  Cushman,  206;  Joslin  v.  Coughlin,  ih.  134.  Thus  in  many  of  the  states, 
a  judgment  rendered  by  a  justice  of  the  peace,  without  notice  by  the  service 
of  process  in  due  course  of  law,  is  merely  void,  and  those  who  act  under  it 
liable  as  trcfpaasers,  unless  they  can  defend  themselves  on  the  ground 
that  they  are  officers  of  the  law,  and  as  such,  bound  to  execute  its  man- 
dates; Bigelow  V.  Steams,  19  Johnson,  39;  Calvin  v.  Luther,  9  Cowen, 
61 ;  Biirues  v.  Harris,  4  Comstock,  37b,  379  ;  Selby  v.  PIstts,  3  Chan- 
dler, 183  ;  Allen  v.  Chadsey,  I  Carter,  899 ;  Anderson  v.  Miller,  4  Black- 
ford, 417.  And  the  rule  seems  to  be  the  same,  when  a  superior  court  acts 
without  the  scope  of  its  geoeral  and  common  law  authority,  and  by  virtue 
of  a  special  and  statutory  power,  for  it  then  becomes  necessary  to  show 
that  the  power  has  been  strictly  pursued  in  all  essential  particulars,  both 
as  it  regards  tbe  subject  matter  of  the  cause,  and  the  parties;  Williamson 
V.  Berry,  8  Howard,  495 ;  Williamson  v.  Bell,  id.  566 ;  Webster  v.  Beid, 
11  id.  437;  Denning  v.  Corwin,  11  Wend,  647.  There  are,  in  like  man- 
ner, a  great  number  of  cases  in  England,  in  which  commitments  by  magis- 
trates, sentences  by  ecclesiastical  tribunals,  and  judicial  decisions  or  orders 
made  by  corporate  bodies,  have  been  set  aside  or  disregarded  as  nnllities,  on 
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the  ground  that  notice  had  not  been  dniy  given  to  the  parties  to  appear  and 
make  defence ;  Bagg'e  Case,  1 1  Coke  93,  b.  99,  a. ;  Dr.  Bnrtl/s  Case,  1 
Strange,  5ST  ;  The  King  7.  Bean,  6  Term.  R.  1 98  ;  Harper  v.  Carr,  7  Term. 
R.  270;  Rex  v.  Gaakin,  8  Tern.  209;  Capel  v.  Child,  2  Cr.  &  J.  558; 
The  Queen  v.  Smith,  5  Q.  B.  GU;  Ex  parte  Henning,  10  id.  730,  4  C.  B. 
607 ;  Painter  v.  The  Liverpool  Gaa.  Co.,  3  A.  &  E.  4S3 ;  Boncker  Y. 
Evans,  16  Q.  B.  162;  Bartlett  v.  Kirkwood,  2  Ellis  &  Blackbarn,  771. 
In  thcM!  ioBtaDCee,  however,  the  want  of  notice  appears  to  have  been  proved 
or  conceded,  and  the  cnsea  of  Res  v.  Clay,  1  Strange,  475,  and  Bex  v. 
Venables,  id.  430,  2  Lord  Raymond,  1405,  seem  to  show,  that  altboagh 
notice  is  essential,  and  magistrates  or  judges  sitting  in  an  inferior  court  are 
punishable  if  they  proceed  nithont  it,  it  will  be  presumed  notwithstanding 
the  silence  of  the  record,  until  some  evidence  is  given  to  the  contrary.  But 
the  decisions  in  both  countries  coincide  on  the  point,  that  where  the  want 
of  notice  appears  aEGrmatively  from  the  record,  or  by  any  other  legitimate 
ineaDS  of  proof,  the  defect  will  he  fatal ;  Messinger  v.  Kintuer,  4  Binney, 
97;  Smith  V.  Rice,  11  Mass  507;  Procter  v.  Newhall,  17  id.  91;  In  the 
matter  of  Underwood,  8  Cowen,  59;  Denning  v.  Corwin,  II  Weucf.  647; 
Bloom  T.  Burdick,  1  Hill,  ISO  ;  Moore  v.  Slarks,  1  Ohio,  N.  S.  869  ;  and 
the  only  room  for  dispute  is  whether,  and  under  what  circumstances,  the 
failure  of  the  record  to  show  notice  can  be  supplied  by  intendment  or  pre- 
sumption. 

Many  of  the  cases  in  which  these  points  were  decided,  contain  dicta  going 
beyond  what  was  strictly  necessary  for  the  parposes  of  the  decision,  and 
snstaia  the  more  general  proposition,  that  the  judgments  of  all  courts  are 
void,  unless  the  record  show  that  they  had  jurisdiction  of  the  persons  of 
the  parties,  as  well  as  over  the  question  in  controversy,  while  some  of  the 
authorities  take  the  more  doubtful  positjon  that  the  judgments  of  inferior 
courts,  as  well  as  those  of  superior  courts,  acting  nnder  a  special  and  limited 
authority,  may  be  impeached  and  set  aside  collaterally,  by  proof  of  the  want 
of  notice,  in  opposition  to  express  averments  orrecilals  that  notice  was  given, 
on  the  face  of  the  record  or  minute  of  the  proceedings ;  Ragan's  Estate,  7 
Watts,  440 ;  Smith  v.  The  State,  18  S.  &  M.  140 ;  Edwards  v.  Toomer, 
14  id.  75  ;  WiUiamson  t.  Berry,  8  Howard,  494 ;  Williamson  t.  Ball,  id. 
666;  Webster  V.  Reid,  11  id.  437;  Denning  v.  Corwin,  11  Wend.  647.  And 
whatever  the  rule  may  be  with  regard  either  to  foreign  judgments,  or 
those  which  are  purely  domestic,  it  is  now  well  settled,  that  the  judgments 
of  one  state  of  the  Union  may  be  controverted  in  another,  on  the  ground  that 
the  court  which  pronounced  them,  did  not  obtain  jurisdiction  over  the  parties 
by  due  service  of  process,  or  notice;  D'Arcyv.  Ketchum,  11  Howard,  166; 
Borden  v.  Fitch,  19  Johnson,  39 ;  Kilburn  v.  Woodworth,  5  id.  37  ;  Rob- 
inson V.  Ward,  8  id.  36 ;  Reed  v.  Wright,  2  Iowa,  16 ;  2  American 
Leading  Cases,  3  ed. 

The  inquiry  when  and  nnder  what  cireum stances,  the  proceedings  of  in- 
ferior courts  are  to  be  regarded  as  void  for  want  of  notice,  is  unquestionably 
involved  in  much  obscurity  and  confusion,  which  may  be  in  some  degree 
obviated  or  remedied  by  remembering,  that  the  question  when  notice  shall 
bo  presumed,  is  a  very  different  one  from  that  of  the  effect  of  a  want  of 
notice  when  proved  or  conceded.  The  former  is  a  question  of  presumptiou 
or  evidence,  the  latter  purely  of  law,  and  the  distinction  between  them  may 
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■errs  to  reconcile  vaaaj  cues  which  would  oUierwiBe  seem  &t  vaiianco. 
ThQB  it  has  boea  shown,  that  the  presumptjon  which  aids  the  proceed- 
ings of  sapcrior  tribuaals,  when  cdled  in  qnestton  collaterally,  does  not 
neoestaril;  sustain  them  when  brought  op  for  revision  by  a  writ  of  error, 
and  haa  little  or  no  application  to  the  proceedings  of  tribunals  of  inferior 
jurisdiction,  or  even  of  superior  tribunals  acting  under  a  special  statutory 
authority.  In  like  manner  the  rules  which  determine  the  BufEicienoy  of 
the  record  of  %  domestic  court,  proceeding  according  to  the  course  of 
the  common  law,  niay  be  wholly  inapplicable  to  the  judgments  of  & 
foreign  tribunal,  acting  under  a  different  code  of  proceedure.  If  these 
conaidentiona  be  kept  in  view,  there  will  pcrbape  be  less  to  embarrasa 
aod  delay  the  student,  in  that  examination  of  the  authorities,  which  alone 
can  give  him  aocurate  views  on  this  difficult  and  important  branch  of  the 
law. 

It  has  already  been  atat«d,  that  those  who  rely  on  the  proceed- 
inga  of  an  inferior  tribunal,  must  show  not  only  that  the  cause  was 
within  its  jurisdiction,  but  that  it  took  the  steps  necessary  to  render  that 
jurisdiction  effectual;  Camp  v.  Wood,  10  Watts,  118;  and  may  be  made 
responsible  for  every  defect  which  renders  the  eiercise  of  its  powers  irregu- 
lar and  invalid,  whether  they  were  otwere  not  acquainted  with  its  exist^Dce. 
Thus  the  protection  which  would  otherwise  be  afforded  by  an  execution  for 
the  acta  done  under  it,  may  be  overthrown  by  proof  that  the  judgment  was 
rendered  without  due  notice  to  the  defendant,  because  the  party  who  issues 
and  enforces  a  writ,  is  responsible  for  its  validity,  and  mnst  take  the  conso- 
qnences  if  it  prove  invalid ;  Painter  v.  The  Liverpool  Gas  Co.,  3  A.  &  E.  433. 
But  the  dietinction  has  been  taken,  that  where  the  person  who  joatiGes 
under  the  authority  of  such  a  tribunal,  is  an  officer  bound  to  execute  its 
mandates,  he  wilt  not  be  liable  for  obeying  them,  if  they  fall  within  the 
general  scope  of  its  powers,  although  those  powers  may  not  have  been 
pursued  in  the  particular  inatanoe;  Warner  v.  Shed,  10  Johnson,  138  j 
Savacool  v.  Bonghton,  5  Wendell,  170;  Ford  v.  Babcock,  1  Denio,  158; 
Darling  v.  Bowen,  10  Vermont,  153;  Barrett  v.  Crane,  16  id.  246; 
Stoddard  V.  Tarbell,  20  id.  321;  Noble  v.  Holmes,  5  Hill,  194;  Cady  t. 
Quinn,  6  Iredell,  191 ;  Tarlton  v.  Fisher,  1  Douglass,  671.  The  rule  holds 
good  in  every  instance,  in  which  an  officer  of  the  law  acts  in  obedieace 
to  it«  authority.  Thus  in  Henderson  v.  Brown,  1  Cainea,  92,  a  collector 
was  held  not  to  be  liable  for  a  levy  made  on  the  gooda  of  the  plaintiff, 
in  obedience  to  a  warrant  issued  by  a  board  of  commissionera  appointed 
under  an  act  of  Congreaa,  which  wae  regular  on  ita  face,  though  void  in  Bub< 
stance.  Nor  when  the  subject  matter  of  the  anit,  is  primd/ticie  within  the 
powers  of  the  magistrate  who  iasued  the  process,  can  it  be  shown  tbat  the 
officer  who  executed  it  was  aware  that  the  facts  of  the  caose  bad  been  mis- 
stated, aod  that  if  they  had  been  set  forth  truly,  there  would  have  been  a 
failure  of  jurisdiction  ;  The  People  v.  Warren,  5  Hill,  440 ;  The  People  v. 
Cooper,  13  Wend.  279;  Webber  v.  Gny,  24  Wend.  485;  Watson  v.  Watson, 
9  Conn.  141;  ortbatproper  steps  had  not  been  taken  to  make  his  jurisdiction 
effectual;  Sanford  v.  Nichols,  13  Mass.  286;  The  State  v.  Weed,  1  Foster, 
262 ;  Webb  v.  Batchelour,  1  Ventris,  273.  This  reanlta  from  the  injus- 
tice of  making  thoae  who  are  charged  with  the  execution  of  process,  and 
who  are  punishable  if  they  do  not  execute  it,  liable  for  omissions  which 
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Bible,  vhere  the  defect  coDaists  in  &  total  want  of  authority,  and  not  in  the 
manner  in  which  it  has  been  exercised.  Hence  the  duty  of  the  officer  it 
the  time,  and  hia  responsibility  afterwards,  will  be  measured  by  what  appein 
on  the  face  of  the  process,  placed  in  hia  hands  for  execution,  and  althongh 
he  cannot  escape  from  liability  under  cover  of  a  void  or  illegal  writ ;  Stet- 
son V.  Packer,  7  Cushlng,  562  ;  Morse  v.  James,  Willea,  122,  12l^ ;  Gowet 
T.  Howard,  10  Q.  B.  Zb&,  387  ;  yet  a  writ,  legal  on  its  face,  will  be  a 
complete  justification  for  everything  done  in  pursaance  of  ite  precepts, 
without  the  production  of  the  proceedings  on  which  it  is  founded,  and  Dot- 
withstanding  any  defects  which  they  may  exhibit  on  ezaminalion ;  1  Wil- 
liam Saunders,  298,  a.  e.  note.  When,  however,  the  officer  goes  beyond  ibe 
exigency  of  the  writ,  in  reliance  on  a  right  given  by  the  judgment,  u 
where  an  execntioa  issued  against  one  man,  is  levied  on  goods  sold  or  as- 
signed by  him  to  another,  on  the  ground  that  the  transfer  is  frauduJenlu 
against  creditors,  the  judgment  itself  most  be  given  in  evidence ;  Lake  i. 
Billus,  1  Lord  Raymond,  733  ;  Martyn  v.  Podger,  3  Burrows,  2631 ; 
White  V.  Morris,  11  C.  B.  1015,  and  the  justification  will  consequeotlj 
fail,  if  the  record  disclose  t.  want  of  jurisdiction ;  Etting  v.  Hurat,  3 
Kill,  141.  0 

It  is  sometimes  difficult  to  determine  whether  a  court  is  to  be  considered 
as  d  court  of  inferior  or  of  superior  jurisdiction  ;  but  it  is  well  settled  tbit 
limitation  of  jurisdiction  does  not  neccasarily  imply  inferiority.  This  dis- 
tinction was  taken  in  Peacock  v.  Bell,  1  Saunders,  15,  and  has  been  fre- 
quently applied  in  this  country.  Thus,  the  Circuit,  District  and  Territoriil 
courts  of  the  United  States  are  courts  of  limited,  but  not  of  inferior  juris- 
diction. Their  judgments  are  binding,  until  reversed  by  regular  proceed- 
ings in  error,  and  cannot  be  treated  as  nullities,  or  set  aside  collaterally,  for 
a  failure  to  set  forth  the  facts  necessary  to  give  jurisdiction ;  Wood  T. 
Mann,  1  Sumner,  580  ;  Skillem'a  es'ors  v.  May,  C  Cranch,  267  ;  Bi  p»rte 
Watkins,  8  Peters,  193  ;  M'Cormick  v.  Sullivant,  10  Wheaton,  199 ;  Bild- 
winv.  Hale,  17  Johnson,  272;  Ciriswold  v.  Sedgwick,  1  Wendell,  131; 
Wright  V.  Marsh,  2  Iowa,  94 ;  Kennedy  v.  The  Georgia  Stole  Bsnli,  8 
Howard,  586  :  and  the  same  rule  applies  to  many  of  the  local  and  county 
courts  in  the  different  states ;  Kempe's  Lessee  v.  Kennedy,  5  Craoclt, 
173  ;  Hart  v.  Seixas,  21  Wendell,  40 ;  Morgan  v.  Burnett,  18  Ohio,  .535; 
Propst  V.  Meadows,  13  Illinois,  157  ;  The  Commonwealth  v.  The  Willow 
Orove  Turnpike,  2  Binney,  257.  The  courts,  which  under  the  name  of 
orphans'  courts,  courts  of  probate,  and  other  appellations,  are  entrusted  with 
the  settlement  of  the  personal  estate  of  decedents,  and  in  subordbation  to 
this,  with  the  power  to  sell  real  estate  when  the  personal  estate  is  insuffi- 
cient to  meet  the  charges  upon  it,  are  treated  in  some  of  the  states  as  'D- 
fcrior  tribunals,  and  their  decrees  held  to  be  voidable  collaterally,  by  showing 
a  want  of  jurisdiction,  either  in  the  cause  itself,  or  over  the  parties.  Cbue 
V.  Hathaway,  14  Mass.  222;  Hathaway  v.  Clarke,  5  Pick.  490;  Heath  v. 
Wells,  lb.  140;  Conkey  v.  Kingman,  24  Id.  115;  Wattles  v.  Hjde,9 
Conn.  10;  Dakin  v.  Hudson,  6  Cowen,  221 ;  Ford  v.  Walworth,  15  Wendell, 
449  ;  19  Id.  334 ;  Clapp  v,  Beardsley,  1  Aiken,  174  ;  Hendriok  v.  Cieve. 
land,  2  Vermont,  337  ;  Waldridge  v.  Hall,  3  Id.  129  ;  White  v.  Riggs.  27 
Maine,  114;  Brodoss  v.  Thompson,  2  Harr.  &  Gill,  120;  Bloom  T-  Bu> 
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dick,  1  Hill,  180 ;  The  Fcople  v.  Corlies,  1  Sandfotd,  Sup.  Court  R.,  228 ; 
Erwiu  T.  Lowrjj  5  Alabama,  117.  This  rule  applies  still  more  etroDgly, 
to  those  acts  of  snch  tribntials  whioh  are  miniaterial  ia  their  natmv,  as  well 
as  judicial,  as  for  instance,  the  grant  of  letters  testamentary  and  of  admin- 
istration; Cottle,  Appellant,  5  Pick.  4S3  ;  Holyoke  t.  Hoskins,  Id.  20; 
Coffin  V.  Cottle,  9  Id.  287;  Sjgoumejv.  Sibley,21  Id.  101;  Gajy.  Minot, 
8  Gushing,  352 ;  Greath  v,  Brint,  3  Dana,  129 ;  Slade  t.  Washburn,  8 
Iredell,  557  ;  Jobasoti  v.  Corpenning,  4  Iredell's  Eq.  216  ;  Flinn  t.  Chase, 
4  Senio,  85 ;  Dole  v.  Irish,  2  Barbour,  639.  Thns  it  vaa  held  in  Holmes 
T.  Fields,  12  Ulinoia,  424,  that  the  appointment  of  a  goardiaD  by  t,  court 
of  probate,  without  regularly  vacating  or  aonlling  a  prior  testamentary  ap- 
pointment by  the  lather  of  the  ward,  was  without  jurisdiction  and  wholly  void, 
and  might,  therefore  be  disregarded  in  the  course  of  subsequent  and  collateral 
proceedings.  And  there  can  he  no  doubt,  that  as  the  powers  of  these  courta 
are  essentially  limited,  if  not  inferior,  their  acts  will  be  void  wherever  they 
transcend  the  limits  of  their  powers.  &win  t.  M'Caroll,  1  Smedes  & 
Marshall,  854 ;  Edos  t.  Smith,  7  Id.  85.  But  when  this  is  not  the  case, 
and  their  jurisdiction  has  actually  attached,  it  will  not  be  lost  by  an  irregu- 
larity in  the  mode  of  exercising  it,  and  every  intendment  will  be  made  in 
aid  of  the  vahdity  of  the  proceedings  under  it,  which  will  be  regarded  aa 
equally  conclusive  with  those  of  courts  of  superior  and  general  jurisdiction ; 
Brown  v.  Wood,  17  Mass.  68;  Griguon's  Lessee  v.  Astor,2  Howard, 819; 
Mcpherson  t.  CuolJff,  11  Serg.  &  Bawle,  422;  Reeves  v.  Townsend,  2 
Zabriskie,  396;  Den  v.  O'Hanlon,  1  Id.  582;  Pierce  t.  Irish,  81  Mtuoe, 
254 ;  Wymau  \.  Porter,  6  Porter,  219 ;  Samuels  t.  Findley,  7  Alabama, 
645;  Key  v.  Vaughan,  15  Id.  497  ;  Cox  v.  Davis,  17  Id.  714;  Savage  v. 
Beoham,  Id.  1 19 ;  Williams  v.  Sharp,  2  Carter,  101 ;  Small  v.  Hampstead, 
7  Missouri,  878  ;  Pendleton  v,  Pendleton,  12  S.  &  M.  302 ;  Administratora 
of  Tryon  v.  Tryon,  16  Vermont,  313 ;  M'Farltn  v.  Stone,  17  Id.  165 ; 
Clark  T.  Holmes,  1  Douglass,  390.  On  the  other  hand,  the  decisions 
in  Pennsylvania,  recognize  the  general  rule  with  regard  to  courts  of 
inferior  jurisdiction,  but  hold  it  inapplicable  to  most,  if  not  all  the 
tribunals  in  that  State,  although  fully  admitting  that  all  judicial  pro- 
ceedings are  void,  when  manifestly  beyond  or  without  jurisdiction.  Thns 
it  was  held  in  Messinger  v.  Eintner,  4  Binney,  105,  and  Snyder  v.  Snyder, 
6  Id.  497,  that  the  decrees  of  the  orphans'  court  of  that  State  are  void 
when  beyond  its  jurisdiction,  and  may  be  set  aside  in  the  course  of  col- 
lateral proceedings,  while  it  has  since  been  decided,  that  the  presumption  is 
in  favour  of  the  proceedings  of  these  courts,  although  like  those  of  all 
tribunals,  they  will  be  mere  nullities  when  manifestly  without  the  scope  of 
the  powers  under  which  they  take  place;  Ikl'Pherson  v.  Cualiff,  11  S.  & 
R.  422;  Franklin  v.  Groff,  14  Id.  181;  Herr  v.  Herr,  5  Barr,  428; 
Painter  v.  Henderson,  7  Id.  48;  Lockhart  t.  John,  lb.  186.  In  like 
manner,  the  judgments  of  justices  of  the  peace,  stand  on  the  same  footing 
in  Vermont  and  Pennsylvania,  with  those  of  courts  of  record;  Clark  y. 
M'Gommon,  7  W.  &  S.  469;  Hazelalt  v.  Ford,  10  Watts,  101;  Wrighty. 
Hasen,  24  Vermont,  143  ;  and  while  void,  when  plainly  beyond  their  juris- 
diction ;  Gamp  v.  Wood,  10  Watts,  121 ;  cannot  be  disproved,  or  set  aside 
sollaterally  by  parol  evidence,  showing  a  want  of  jurisdiction.  Thus  in 
Boird  T.  Campbell,  4  W.  &  S.  191,  it  was  held  that  when  such  a  judgment 
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ia  good  OD  its  fsoe,  it  cannot  be  invalid&ted  by  proving  th&t  no  writ  or 
notice  has  been  served  upon  the  defendant. 

The  reEolt  of  the  wkole  nutter  seema  to  be,  that  the  jadgnteots  of  all 
oonrts  are  void  is  the  abseaoe  of  jariadiotion;  bnt  that  while  the  jarisdio- 
tion  of  superior  courts  will  be  presnniod,  unless  manifestly  wanting,  no 
BQch  intendment  can  be  made  in  the  case  of  inferior  conrts  ;  and  their  pro- 
ceedings will  be  nullities,  nnlessthey  show  jurisdiction;  Bloom  v.  Burdick,  1 
Hill,  130;  Kennedy  v.  Greer,  13  Illinois,  432.  When,  however,  the 
existence  of  jurisdictioD  ia  once  shown  or  admitted,  the  judgments  of 
superior  and  inferior  tribunals  stand  on  the  aame  footing,  and  are  eqnally 
and  absolutely  conclnaive.  Heard  v.  Shipman,  6  Barbour,  445 ;  Steen  v. 
Bennett,  24  Vermont,  30S;  Farrar  v.  Olmatead,  Id.  123;  Lawrence  v. 
Englesby,  Id.  42 ;  Wesson  v.  Chamberlain,  3  Comstock,  331 ;  Fort  v. 
BatUe,  13  S.  &  M.  133;  drear  v.  M'Lendon,7  Georgia,  362;  Williams  v. 
Sharp,  2  Carter,  101. 

H. 
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Tboveb  for  a  cargo  of  ooro.  Flea,  the  general  issue.  The  plaintiffs,  «t 
the  trial  before  Bullcr,  J.,  at  the  Guildhall  sittings  after  last  Easter.Term, 
gave  in  evideoce  that  Taring  and  Son,  merchaata  at  Middleburg,  is  the  pro- 
vince of  Zealand,  on  the  22d  of  July,  1786,  shipped  the  goods  in  question 
on  board  the  Endeavor,  for  Liverpool,  by  the  rrder  and  directions,  and  on 
the  account  of  Freeman,  of  Rotterdam.  That  Holmes,  as  master  of  the 
afaip,  signed  four  several  bills  of  lading  for  the  goods  ii  the  osual  form  unfa 
order  or  (utignu :  two  of  which  were  indorsed  by  Turing  and  Son  in  blank, 
and  sent,  on  the  22d  July,  1786,  by  them  to  Freeman,  together  with  an 
invoice  of  the  goods,  who  afterwards  received  tbem ;  another  of  the  bills  of 
lading  was  retained  by  Turing  and  Son  ;  and  the  remaining  one  was  kept 
by  Holmes.  On  the  2&th  of  July,  1786,  Turing  and  Son  drew  four  several 
billa  of  exchange  npon  Freeman,  amounting  in  the  whole  to  477^.  in  respect 
rvftftO!  °^  ^^^  price  of  the  goods,  which  were  afterwards  accepted  by  *Free- 
L  '^^^J  man.  On  the  25th  of  July,  178(1,  Freeman  sent  to  the  plaintiSs 
the  two  bills  of  lading,  together  with  the  invoice  which  he  had  received 
from  Turing  and  Son,  in  the  same  state  in  which  ho  received  them,  in  order 
that  the  goods  might  be  taken  possession  of  and  sold  by  them  on  Freeman's 
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aaoount;  and  on  the  same  dsy  Freeman  drew  three  sets  of  billa  of  exchange 
to  the  amount  of  520^.  on  the  pUintifis,  who  accepted  them,  and  have  finco 
duly  paid  them.  The  plaiotiffa  are  creditors  of  Freeman  to  the  amoant  of 
542if.  On  the  15th  of  August,  1786,  and  before  the  fonr  bilU  of  excbwge 
drawn  by  Turing  and  Son  on  Freeman  became  duej  Freeman  became  a 
bankmpt :  those  bills  were  regnlarly  protested,  and  Taring  and  Son  have 
since  been  obliged,  as  drawers,  to  take  them  np  and  pay  them.  The  price 
of  the  goods  BO  shipped  by  Taring  and  Son  is  wholly  unpaid,  Turing  and 
Son,  hearing  of  Freeman's  bankruptcy  on  the  2l8t  of  August,  1786,  in- 
dorsed the  biil  of  lading  so  retained  by  them  to  the  defendants,  and  trans- 
mitted it  to  them  vrith  an  invoice  of  the  goods,  authorising  them  to  obtain 
possession  of  the  goods  on  account  of,  and  for  tho  use  and  benefit  of  Turing 
and  Son,  which  the  defendant  received  on  the  28lli  of  August,  1786.  On 
the  arrival  of  the  vessel  with  the  goods  at  Liverpool,  on  the  2Hth  of  August, 
1786,  the  defendant  applied  to  Holmes  for  the  goods,  producing  the  hill' 
of  lading,  who  thereupon  delivered  them,  and  the  defendants  took  posses- 
sion of  them  for  and  on  account  of,  and  to  and  for  the  use  and  benefit 
of,  Turing  and  Son.  The  defendants  eo'd  the  goods  on  account  of  Turing 
■nd  Son,  the  proceeds  whereof  amounted  to  b57l.  Before  the  bringing 
of  this  action,  the  plaintiffs  demanded  the  goods  of  the  defendants,  and 
tendered  to  them  the  freight  and  charges;  but  neither  the  plaintiffs  nor 
Freeman  have  paid  or  offered  to  pay  the  defendants  for  the  goods.  To 
this  evidence  the  defendants  demurred ;  and  the  plaintiffs  joined  in  de- 

This  was  argued  in  last  Trinity  Term  by  Erskine,  in  support  of  the  de- 
murrer, and  Manly  against  it;  and  again,  on  this  day,  by  Shepherd  in  sup- 
port of  the  demurrer,  and  Bearcroft,  contra. 

Shepherdjla)  after  observing  that,  as  the  defendants  vrere  the  agents  of 
Turing  and  Son,  the  general  question  was  to  be  considered  as  between  ihe 
consignor  and  the  indorsee  of  •the  bill  of  lading,  contended,  first,  r^oon-, 
that,  Hs  between  tho  vendor  and  vendee  of  goods,  the  former  has  a  ^  -^ 
right  to  stop  the  goods  in  transitu,  if  the  latter  become  insolvent  before  the 
delivery  of  them.  And,  secondly,  that  such  right  cannot  be  divested  by  the 
act  of  the  vendee's  indorsing  over  the  bill  of  lading  to  a  third  person.  The 
first  question  has  been  so  repeatedly  determined,  that  it  is  scarcely  necesBary 
to  cite  any  authorities  in  support  of  it.  [The  plaintiff's  oounsel  admitted 
the  position. 1  Then,  in  order  to  determine  the  second,  it  is  material  to  con- 
sider the  nature  of  a  bill  of  lading.  A  bill  of  lading  cannot  by  any  means 
be  construed  into  a  contract  on  the  part  of  the  consignor  to  deliver  the  goods 
mentioned  in  It  to  the  consignee ;  it  is  only  an  undertaking  by  the  captain 
tc  deliver  the  goods  to  the  order  of  the  shipper.  As  between  the  consignor 
and  consignee,  it  is  a  bare  authority  t«  the  captain  to  deliver,  and  to  the 
consignee  to  receive  them.  That  this  is  the  tme  nature  of  a  bill  of  lading, 
appears  from  all  the  writers  upon  mereantile  law,  as  Molloy,  Fostlethwayte, 
and  Beawes.  If  it  be  any  other  sort  of  instrument,  it  must  be  contended  to 
amount  to  a  contract  by  the  consignor  to  deliver  the  goods  to  the  consignee; 
but  no  BQch  contract  arises  upon  it,  because  the  consignor  is  not  even  a 
party  to  it ;  and  no  action  oould  be  framed  upon  it  against  the  consignor. 

(a)  As  the  second  argument,  with  tlie  jadgmeet  of  the  court,  eomprehended  evaij 
thing  that  was  said  upon  the  tabjeot,  the  former  argument  is  omittM. 
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Then,  if  it  be  only  a  bare  intboritj  to  tbe  one  to  carry,  and  to  tbe  other  to 
receive  the  goods,  the  consignee  cannot  transfer  a  greater  right  than  ha 
has ;  neither  can  the  right  of  the  congignor  b«  dirested  by  the  act  of  the 
oonsigDce.  If  a  bill  of  lading  be  a>negotiable  inatmment,  and  conrej  in 
indefeasible  property  in  tbe  goods,  it  mnst  be  so  by  the  costom  of  mer- 
chants ;  but  snch  custom  is  not  to  be  found  in  any  of  tbe  books  treadiig 
npon  the  subject.  There  are  cases  which  establisb  a  contrary  doctrine,  ia 
which  the  courts  have  held  that  the  rights  of  the  assignees  are  the  same  u 
the  rights  of  the  original  consigneea.  It  cannot,  indeed,  be  disputed,  bnt 
that,  as  between  the  consignee  and  the  indorsee,  the  indorsement  of  a  bill 
of  lading  is  a  complete  transfer  of  the  property  which  the  consignee  has  in 
it ;  but  the  cases  go  no  further.  The  case  of  Snee  and  Preseot/i)  is  pre- 
oiscly  similar  to  the  present.  There  the  bill  of  lading  was  indorsea  in  blank, 
and  afterwards  indorsed  orer  by  the  consignee  to  his  assignees ;  thoM 
.  assignees  were  some  of  ^'the  defendants  in  that  suit,  and  thej  stood 


[•391]  : 


)  situation  with  the  present  plaintiffs.     In  that  c 


before  the  goods  arrived,  and  after  the  indorsement  of  the  bill  of  lading  bj 
the  consignee,  the  consignee  having  beceme  a  bankrupt,  the  goods  were 
stopped  in  transitu  by  order  of  the  consignor,  by  an  indorsement  of  the  bill 
of  lading,  which  was  left  with  him,  to  another  of  the  defendants :  tbeie 
Iiord  Hardwicke  decreed  that  the  indorsement  did  not  absolutely  transfer 
the  property  in  tbe  goods,  in  the  event  of  tbe  consignee's  becoming  a  bank- 
rapt  before  the  arrival  of  the  goods ;  that  as  ihe  goods  had  been  stopped  in 
transitu  by  order  of  the  consignor,  he  had  a  right  to  detain  them  till  the 
sum  whioh  he  was  in  advance  to  the  consignee  on  account  of  them  was  paid ; 
and  that  the  surplus  arising  from  the  produce  of  the  goods  should  he  paid 
to  the  indorsees  of  the  consigneea.  ffow,  unless  Lord  Hardwicke  had  been 
of  opinion  that  the  indorsement  by  tbe  couaignee  did  not  absolutely  tranefer 
the  property  in  the  goods,  he  would  have  decreed  that  the  indorsees  shouM 
have  been  first  paid  the  money  which  they  bad  advanced  npos  tbe  credit  of 
tbe  bin  of  lading,  and  then  that  tbe  surplus  should  have  been  paid  to  the 
consignor }  but  instead  of  that  he  gave  a  priority  to  the  consignor.  This 
doctrine  is  not  only  laid  down  in  a  court  of  eqnity,  but  confirmed  in  a  court 
of  law  in  the  case  of  Savignac  and  Cufi',(c)  where  the  sHine  question  «u 
tried  between  tbe  same  parties  as  at  present.  There  Salretti,  a  merchant  in 
Italy,  consigned  a  quantity  of  skins  to  Iiingham,  residing  in  London,  and 
sent  bim  a  bill  of  lading,  indorsed  in  blank.  Lingham,  tbe  consignee, 
indorsed  it  to  Savigoac,  for  a  valuable  consideraUon,  at  the  invoice  price, 
shawing  bim  at  the  same  time,  the  letters  of  advice  and  the  bills  of  parcels. 
Theconsignee  not  accopting  the  bills  of  exchange  which  the  consignor  hid 
drawn  upon  him  for  the  amount  of  tho  goods,  tbe  consignor  indorsed  the 
bill  of  lading  remaining  in  his  bands  to  CufF,  the  defendant,  with  orders  to 
■eiie  the  goods  before  they  got  into  tbe  hands  of  the  consignee,  which  he 
did,  and  the  action  was  brought  against  bim  by  tbe  indotsee  of  the  cod- 
ngnee  to  recover  the  value  of  tbe  goods.  Wallace,  Solicitor-General,  there 
argued  that  by  tbe  indorsement  of  tbe  bill  of  lading  tbe  property  was  trans- 
r*3927  ^^"^-  ^°'  ^^<>^  Mansfield  was  of  opinion,  that  the  cousignoc  had 
L        -la  right  l«  stop  Uie  goods  in  transitu  in  oaae  of  tlie  *insolvency  of 

(i)  1  Atk.  2U.  («)  Sittings  at  QnUdbaU,  oor.  Lord  UaoafliJd,  Tr.  1778. 
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the  consignee,  and  that  tbe  pl&iutiff,  standiag  ia  the  same  gitaation  with 
the  original  ooDsignee,  had  lost  his  lien-  Lord  Mansfield  vas  first  of 
opinion,  that  there  was  a  distinction  between  bills  of  lading  indorsed  in 
blank,  and  otherwise  ;  bat  he  afterwards  abandoned  that  ground.  Bat  in 
that  ca«e,  as  tho  consignor  had  in  point  of  &ct  received  1501.  from  the 
consignee,  there  wag  a  verdiot  for  the  plaintiff  for  that  snm.  So  that  the 
resnlt  of  the  verdiot  was,  that  the  consignor  was  entitled,  nnder  those  oir- 
cnmstances,  to  retain  all  the  goods  consigned,  deducting  only  the  sum 
which  he  had  actually  received  for  part  Both  these  cases  establish  the 
construction  of  the  bill  of  lading  contended  for :  and  it  is  to  be  observed 
that  the  verdict  in  tho  latter  one  was  acquiesced  in.  And  indeed,  to  con- 
stmc  it  otherwise,  would  be  opening  a  great  door  to  frand,  and  wonid  be 
placing  the  indorsee  of  a  consignee  of  a  bill  of  lading  in  a  better  sitnatioa 
than  the  consignee  himself,  in  cose  of  his  insolvency.  Suppose  the  con- 
signee assign  over  to  a  third  person,  who  becomes  insolvent  before  the  de- 
livery of  the  goods,  snch  assignee  would  then,  notwithstanding  his  insolvency, 
have  a  right  to  get  the  goods  into  his  possession ;  for  if  the  act  of  indorse- 
mant  absolutely  divests  the  property  ont  of  the  consignor,  he  can  nevet 
afterwards  get  possession  of  the  goods  again;  or  else  this  consequence 
would  follow,  that  vendor  would  have  a  right  to  seize  the  goods  in  transitu 
till  the  indorsement,  by  which  his  right  would  bo  divested,  and  that  by 
the  act  of  insolvency  of  the  indorsee  it  would  be  revested.  This  has  never 
been  considered  to  be  the  same  sort  of  instrument  as  a  bill  of  exchange; 
they  are  not  assimilated  to  each  other  in  any  treatise  upon  the  subject; 
nay,  bills  of  exchange  are  gud  to  be  mi  juris.  In  their  nature  they  are 
different ;  a  bill  of  exchange  always  imports  to  be  for  value  received :  but 
the  very  reverse  is  the  case  with  a  bill  of  lading.  For  in  few,  if  any 
instances,  is  the  consignor  pud  for  bis  goods  till  delivery ;  and  bills  of 
exchange  were  first  invented  for  the  purpose  of  remitting  money  from  one 
country  to  another,  which  is  not  the  case  with  bills  of  lading.  As  to  the 
case  of  Wright  v.  Campbell,  (tf)  which  may  be  cited  on  tho  other  side,  it 
will  perhaps  be  said,  that  the  court  awarded  a  new  trial  only  on  die  ground 
of  fraud :  but  non  eonttat  that,  if  there  had  been  no  suspicion  of  r^qgo-i 
frand,  a  new  trial  would  not  have  been  "'granted.  So  that  the  law  I-  -' 
cannot  be  considered  to  have  been  decided  in  that  case;  for  when  a  new 
trial  ia  moved  for,  if  tbe  facts  warrant  it,  the  court  awards  a  new  trial  with- 
ont  going  into  the  law  arising  npon  those  fects.  In  snob  cases  the  law  is 
still  left  open  to  be  congidered  on  a  different  finding;  gince  it  would  be 
nugatory  to  determine  the  point  of  law,  which  may  not  perhaps  be  applica- 
ble to  the  facts  when  found.  At  the  most,  there  is  only  an  inference  of 
law  to  be  drawn  from  that  case,  which  is  not  mfficient  to  overturn  estab- 
lished principles.  Besides,  this  case  is  distinguishable  from  that;  for  there 
it  appeared  that  the  consignee  was  the  factor  of  the  consignor,  and  as  snch 
might  bind  bis  principal  by  a  sale. 

Bearcfoft,  contra. — The  question  is,  whether  the  lo»&  jide  indoreement 
for  a  valuable  consideration  of  a  bill  of  lading  to  a  third  person  is  not  an 
absolute  transfer  of  the  whole  property  ?  This  qnesUon  ia  of  infinite  im- 
poilance  to  the  mercantile  world,  and  has  never  yet  been  pat  in  a  way  to 

(i)  4  Bur.  SOU. 
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rec«i7e  a  aolemn  decision  in  a  court  of  law.  For  at  moat  it  has  only  been 
considered  ia  a  court  of  equity  upon  equitable  principles,  or  at  Nisi  Friu 
in  a  caae,  the  correct  state  of  which  ia  to  be  donbted.  The  form  of  the  bill 
of  lading  is  material  to  bo  attended  to  in  determining  this  case ;  it  is,  that 
the  goods  ate  to  be  delivered  "fcorrfer  ortoauigntj"  therefore,  on  the 
very  face  of  the  instrument,  there  ia  on  authority  to  the  captain  to  deliver 
them  to  the  consignee  or  to  his  auignt;  and  the  question  here  is,  nho  are 
his  asiignaf  Aa  between  the  consignor  and  consignee,  the  rule  conteoded 
for  is  not  now  to  be  disputed,  since  it  has  been  confirmed  by  so  many  aalbo- 
ritjes;  though,  perhaps,  it  were  much  to  be  wished  that  it  had  neTcr  beea 
established;  but  there  will  be  danger  in  estendingit  farther.  With  respect 
to  the  case  of  Soee  and  Preacot,  when  it  is  considered  who  were  thepartiM 
to  the  cause,  in  what  court,  and  upon  what  principles,  it  was  decided,  it 
will  not  bo  found  sufficient  to  determine  the  present  case.  The  actors,  the 
plaintifia,  were  not  the  innocent  purchasers  of  a  bill  of  lading,  they  wen 
the  assignees  of  a  bankrupt,  and  prayed  by  their  bill  to  get  possession  of 
the  goods,  notwithstanding  they  had  not  paid  for  them.  But  this  is  a  case 
between  the  consignor  and  third  persons  who  have  paid  a  valuable  connde- 
.  ration  for  the  goods;  that  case  was  likewise  *in  a  coart  of  equity, 
'  where  the  leading  principle  is,  that  he  who  seeks  equity,  mnst  fint 
do  what  is  equitable ;  there,  too,  the  deciaion  was  founded  in  eome  measure 
on  the  custom  of  the  Leghorn  trade,  and  the  construction  of  (he  alatute 
relating  to  mutual  credit ;  so  that  there  were  united  a  number  of  circnin- 
stancea,  which,  taken  all  together,  induced  Lord  Hardwicke's  decree,  aad 
which  do  not  exist  in  the  present  case.  And  it  is  to  be  remarked  that  Lord 
Hardwicke,  thiokiug  it  a  harsh  demand  againat  the  consignors,  said  "be 
would  lay  hold  on  anything  to  save  the  advantage  "  which  the  conaignora 
had,  by  regaining  the  possession  of  the  goods,  before  they  got  into  the 
hands  of  the  indorsees  of  the  consignee.  Then,  as  to  the  case  of  Sarignai; 
V.  Cuff,  that  had  not  even  the  authority  of  a  nisi  prius  determination,  Lord 
Mansfield  gave  no  opinion  upon  this  question ;  for  Ihongh  he  said  there  was 
no  doubt  but  that,  as  between  the  vendor  and  the  vendee,  the  former  might 
seize  the  goods  in  tranaitu,  if  the  latter  became  insolvent  before  they  ven 
delivered,  yet  there  he  stopped ;  so  that  the  inclination  of  his  mind  may  be 
presumed  to  have  been  agiunst  extending  the  mle.  And,  tifter  all,  the 
whole  circumstances  of  that  case  were  lefi  to  the  consideration  of  a  jury. 
Since  Lord  Raymond's  time(e)  it  has  been  taken  to  be  clear  and  established 
law,  that  a  general  indorsement  of  a  bill  of  lading  does  transfer  the  pro- 
perty. And  Holt,  C.  J.,  then  sud,  "that  a  consignee  of  a  bill  of  lading 
has  such  a  property  as  that  he  may  assign  it  over."  It  has  now  been  con- 
tended that  the  right  of  the  consignor  ought  not  to  be  divested  by  tiie  act 
of  the  consignee;  but  it  ia  not  by  the  act  of  the  consignee  alono;  for  the 
consignor  has  by  his  own  act,  enabled  the  consignee  to  defeat  his  right.  If 
he  had  been  desirous  of  restraining  the  negotiability  of  the  bill  of  lading, 
instead  of  making  a  general  indorsement,  he  should  have  made  a  special 
indorsement  to  bis  own  use.  And  then  the  holder  of  the  bill  of  Uding 
wonld  have  been  considered  as  a  tmstee  for  the  consignor.  The  custom  of 
merchants  has  established  that  the  delivery  of  a  bill  of  lading  transfers  the 
whole  property.  Evans  v.  Martlett,  1  Lord  Baym.  271 ;  Wright  v.  Camp- 
(«)  1  Lord  V»jm.  271. 
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bell,  4  Borr.  2046;  and  Caldwell  t.  Ball,  ante,  1  toI.  [T.  R.,]  205.(/) 
Then  it  baa  beea  said,  that  a  bill  of  lading  ia  not  tranaferable  like  a  bill  of 
exchange :  but  the  cnatom  of  merchanta  h&a  made  tbat  transferable  r^anci 
*wbich  in  its  oatnre,  perhaps,  is  not  so ;  and  the  cases  above  re-  '■  ^ 
ferred  to  decide  that  point.  Tbongb  a  new  trial  in  the  case  of  Wright  r. 
Campbell  was  granted  on  a  snapicion  of  fraud,  and  the  law  was  not  expressly 
adjudged ;  yet  from  what  was  said  bj  the  court,  it  may  be  eoUected  that  no 
new  trial  would  have  been  awarded,  if  no  fraud  had  existed ;  and  the  opinion 
of  Lord  Mansfield,  as  far  as  it  goes,  is  expressly  in  point.  But,  above  all 
arguments,  public  oonvenience  onght  to  have  n  considerable  inflaeuce  in 
tho  decision  of  this  question.  By  the  constant  coarse  and  the  universal 
consent  and  opinion  of  merchants,  bills  of  lading  are  negotiable ;  it  is 
highly  convenient  to  trade  that  they  should  be  so ;  and  if  this  case 
should  be  determined  against  the  plaintiffs,  one  of  the  principal  currents 
of  trade  will  bo  stopped :  besides,  it  will  be  a  hardship  on  an  innocent 

Shepherd,  in  reply. — Though  there  may  be  some  hardship  on  the  vende« 
if  he  be  to  suffer,  yet  the  hardship  would  be  equally  great  on  the  vendor, 
who  would  by  a  decision  against  him  be  compelled  to  deliver  up  the  posses- 
ion of  his  goods,  thongh  at  the  time  of  the  delivery  he  knew  that  he  should 
not  receive  any  consideration  for  them.  But  convenience  requires  that,  if 
one  of  these  two  innocent  persons  must  suffer,  the  loss  should  be  sustained 
by  the  consignee.  For  when  a  vendor  consigns  his  goods,  he  knows  that  by 
tbe  general  law  be  has  a  right  to  stop  them  in  transitu,  if  the  consignee 
become  insolvent  before  delivery.  But  when  an  indorsee  takes  an  assign- 
ment of  a  bill  of  lading,  he  takes  it  with  a  knowledge  of,  and  subject  to, 
that  general  right  which  the  vendor  has.  Though  the  case  of  Snee  v.  Pres< 
cot  was  determined  in  a  court  of  equity,  yet  that  court  could  not  alter  the 
effect  and  nature  of  a  legal  instrument;  which  it  must  have  done  in  that 
case  if  the  right  of  an  indorsee  is  to  be  preferred  to  the  consignor.  Suppose 
A.  sends  a  bill  of  lading  of  goods  to  B.,  and  the  goods  themselves  are  ia 
fact  never  scut  out  of  his  possession;  if  the  indorsement  of  the  bill  of  lading 
can  be  said  to  transfer  the  property,  the  indorsee  would  have  a  right  to 
recover  the  goods  as  against  the  original  consignor,  who  had  never  parted 
with  the  possession  of  them.  So  that  the  rule  contended  for  would  not  only 
divest  the  right  which  the  consignor  has  to  selie  the  goods  in  transitu,  but 
would  also  compel  him  to  part  with  his  goods,  without  receiving  rn-ggg-i 
*anj  consideration,  although  he  had  never  relinquished  the  posses-  ^  ^ 
sion.  The  meaning  of  the  dictum  of  Lord  Holt,  in  Evans  v.  Martlett,  ia 
only  that  the  consignee  may  assign  over  that  right  which  he  has.  The 
case  of  Caldwell  v.  Ball  was  merely  a  question  between  two  solvent  indor- 
sees, both  of  whom  had  an  equitable  title ;  and  that  case  only  decided  that 
he  who  first  got  possession  of  odb  of  the  bills  of  lading  was  entitled  to  the 
goods  ;  and  there,  too,  the  Court  determined  in  favour  of  him  who  had  the 


Aeliliarsl,  J, — As  this  was  a  mercantile  question  of  very  great  importance 

to  the  publio,  and  had  never  received  a  solemn  decision  in  a  court  of  law, 

we  were  for  that  reason  desirous  of  having  the  matter  argued  a  second  time, 

rather  than  on  account  of  any  great  doubts  which  we  entertained  on  the  first 

{/)  Vide  Hibbert  v.  Carter,  1 T.  B.  715. 
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argament.  We  raay  ]ay  it  down  ae  a  broad  genenl  principlo,  thtt  whererer 
one  of  two  innocent  persona  must  aaffer  by  the  acta  of  a  third,  he  nhn  has 
enabled  such  third  person  to  occoaion  the  losa  most  enstain  it.  If  that  be 
80,  it  will  be  a  strong  and  leading  clao  to  the  decision  of  the  present  etx. 
It  has  been  argued,  that  it  would  be  very  hard  on  a  coniignor,  who  btid 
received  no  consideration  for  his  goods,  if  he  should  be  obliged  to  delinr 
them  up  in  caaeof  the  inaolvenry  of  the  oonsignee,  andcome  inasacredibr 
under  his  commisaion  for  what  he  can  get.  That  is  oertainlj  true :  hot  it 
is  a  hardship  which  he  brings  npon  himself.  When  a  man  sells  goodi,  he 
sells  them  on  the  credit  of  the  buyer :  if  he  deliver  the  goods,  the  propettj 
is  altered,  and  be  cannot  recover  them  back  again,  though  the  vendee  iniiii»- 
diately  become  a  bankrupt.  But  where  the  delivery  is  to  be  at  ■  diaUnt 
place,  as  between  the  vendor  and  the  vendee,  the  contract  is  ambnlitorj  till 
delivery;  and,  therefore,  in  case  of  the  insolvency  of  the  vendee  ie  the 
mean  time,  the  vendor  may  atop  the  goods  in  franKitit.  But  aa  between  th« 
vendor  and  third  persona,  the  delivery  of  a  bill  of  lading  is  a  deliTery  of 
the  goods  themselves ;  if  not,  it  would  enable  the  oonaignee  to  make  the  bill 
of  lading  an  inatrument  of  fraud.  The  assignee  of  a  bill  of  lading  tnuts 
to  the  indoraement;  the  instrument  is  in  its  nature  transferable;  in  ilui 
respect,  therefore,  this  is  similar  to  the  case  of  a  bill  of  ezchaoge.  If  tlie 
consignor  had  intended  to  restrain  the  negotiability  of  it,  he  ahoald  bin 
r*<!Q7l  ^^'^^'^^'^  ^^^  delivery  of  the  goods  to  the  vendee  only:  but  he  bu 
L  i  *made  it  an  indoraable  instrument.  So  it  is  like  a  bill  of  exchange: 
in  which  case,  aa  between  the  drawer  and  the  payee,  the  consideration  nu; 
be  gone  into,  yet  it  cannot  between  the  drawer  and  the  indorsee;  tod  the 
reason  ia,  because  it  would  be  eoabling  either  of  the  original  parties  to  assiit 
in  a  fraud.  The  rule  is  founded  purely  on  principles  of  law,  and  not  dd  tlie 
custom  of  merchants.  The  custom  of  merchants  only  establishea  thM  sncii 
aninstrumentmaybe  indorsed;  but  the  effect  of  that  indorsement  is  a  ques- 
tion of  law,  which  is,  that  as  between  the  original  partiea  the  coDsidenlion 
may  be  inquired  into;  though  when  third  peraons  an  concerned, it  cannot 
This  ia  also  the  case  with  respect  to  a  bill  of  lading.  Though  the  bill  of 
lading  in  tbia  case  was  at  firat  indorsed  in  blank,  it  ia  precisely  the  same  as 
if  it  had  been  origiually  indorsed  to  this  person ;  for  when  it  was  filled  np 
with  his  name,  it  was  the  same  as  if  made  to  him  only.  Then  what  na 
said  by  Lord  Mansfield  in  the  case  of  Wright  v.  Campbell  goes  the  full 
length  of  this  doctrine  :  "  If  the  goods  be  bond  Jide  sold  by  the  factor  at 
sea,  (aa  they  may  be  where  no  other  delivery  can  be  given,)  it  will  be  good 
notwilhatanding  the  statute  21  Jac.  1,  c.  19.  The  vendee  shall  hold  then 
by  virtue  of  the  bill  of  sale,  though  no  actual  possession  is  delivered :  and 
the  owner  can  never  dispute  with  the  vendee,  because  (he  goods  were  sold 
bond  Jide,  and  by  the  owner's  own  authority."  Now  in  ihia  case  tbe  goods 
were  transferred  by  the  authority  of  the  vendor,  because  he  gave  the  vendor 
a  power  to  transfer  them ;  and  being  sold  by  his  authority,  the  propirly  is 
altered.  And  I  am  of  opinion  that  this  right  of  the  assignee  could  not  be 
divested  by  any  subsequent  circumstances. 

Bulkr,  J. — This  ease  has  been  very  fully,  very  elaborately,  and  very 
ably  argued,  both  now  and  in  the  last  term ;  and  though  the  former  argn- 
ments  on  the  part  of  the  defendant  did  not  oonvinee  my  mind,  yet  ihcy 
staggered  me  so  much  that  I  wished  to  hear  a  aecond  argument.     Before  I 
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oonaider  the  effect  of  Ibe  Bevenl  authorities  which  have  bees  cited,  I  will 
take  notice  of  one  circnmstauce  iu  this  case  which  is  peculiar  to  it ;  not  for 
the  ptu-poee  of  founding  my  jodgmeot  upon,  but  becanee  I  would  not  hare 
ill  supposed  in  an;  future  case  that  it  passed  nnnoticcd,  or  that  it  may  uot 
hereafter  have  anj  effect  which  it  onght  to  have.  In  this  case  it  is  nono-i 
stated  that  there  were  four  bills  of  'lading  :  it  appears  hy  the  books  <■  i 
treating  on  this  subjectj  that  according  to  the  common  course  of  merchants 
there  are  only  three ;  one  of  which  is  delivered  to  the  captain  of  the  vessel, 
another  is  transmitted  to  the  consignee,  and  the  third  is  retained  hy  the  aon- 
ngnor  himself,  as  a  testimon;  against  the  captain  in  case  of  any  loose  deal- 
ing. Now  if  it  bo  at  present  the  established  course  among  merchants  to 
have  only  three  bills  of  lading,  the  circumstance  of  there  being  a  fourth 
in  this  case  might,  if  the  case  had  not  been  taken  out  of  the  hands  of  the 
jury  by  the  demurrer,  have  been  proper  for  their  consideration.  I  am  aware 
that  that  cricumstance  appears  iu  the  bill,  on  which  is  written,  "  in  witness 
the  master  hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor  and  date." 
Bnt  we  all  know  that  it  is  not  the  practice  either  of  persons  in  trade  or  in 
the  profession  to  examine  very  minutely  the  words  of  an  instrument  which 
is  partly  printed  and  partly  written ;  and  if  we  only  look  at  the  substanco 
of  such  an  instmmcnt,  this  may  be  the  means  of  enabling  the  consignee  to 
commit  a  fraud  on  an  innocent  person,  Then  bow  stood  tbe  consignee  in 
this  case  7  He  bad  two  of  the  bills  of  lading,  and  the  captain  must  have  a 
third ;  so  that  the  asugaee  could  not  imagine  that  the  consignor  bad  it  in 
his  power  to  order  a  delivery  to  any  other  person.  Bnt  I  mean  to  hy  this 
circumstance  entirely  out  of  my  aonsider&tJOD  in  the  present  case,  which  I 
think  turns  wholly  on  the  gcueral  question :  and  I  make  tbe  question  even 
more  general  than  was  made  at  the  bar,  namely,  whether  a  bill  of  lading  is 
by  law  n  transfer  of  the  property  7  Ibis  question  has  been  argued  upon 
authorities ;  and  before  I  take  notice  of  any  particular  objections  which  have 
been  made,  I  will  consider  those  authorities.  The  principal  one  relied  on  by 
the  defendante  is  that  of  Snee  v.  Frescot.  Mow,  tdttJng  in  a  court  of  law, 
I  should  think  it  qnite  sufficient  to  say,  that  that  was  a  determination  in  a 
court  of  equity,  and  founded  on  equitable  prinoiples.  The  leading  maxim 
in  that  court  is,  that  be  who  seeks  equity  must  first  do  equity.  I  am  not 
disposed  to  find  fault  with  that  determination  as  a  case  in  equity ;  but  it  is  not 
sufficient  to  decide  such  a  question  as  that  now  before  us.  Lord  Hardwicke 
has,  with  bis  usual  caution,  enumerated  every  circumstance  which  existed  in 
tbe  case :  and,  indeed,  be  has  been  so  particular,  that  if  the  printed  note  of  it 
be  'accurate,  which  I  doubt,  it  is  not  an  authority  for  any  cose  which  pfOQq., 
is  not  precisely  similar  to  it  The  only  point  of  law  in  that  case  is  I-  -• 
upon  the  forms  of  the  bills  of  lading;  and  Lord  Hardwicke  thought  there 
was  a  distinction  between  bills  of  lading  indorsed  in  blank,  and  those  indorsed 
to  particular  persons  :  but  it  was  properly  admitted  at  the  bar  that  that  dis- 
tinction cannot  now  be  supported.  Thus  the  matter  Btood  within  these  thirty 
years;  since  that  time  the  commercial  law  of  this  country  has  taken  a  very 
different  turn  from  what  it  did  before.  We  find  iu  Snee  v,  Prescot  that 
Lord  Hardwickehimaelf  was  procecdiog  with  great  caution,  not  establishing 
any  general  principle,  but  decreeing  on  all  the  circumstances  of  the  case  put 
together.  Defore  that  period  we  find  that  in  courts  of  law  all  the  evidence 
in  mercantile  cases  was  thrown  together ;  they  were  generally  left  to  » 
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jury,  and  they  produced  no  established  principle.  From  that  time  ve  ill 
know  the  great  study  has  been  to  find  some  certain  general  principles,  which 
shall  be  knowB  to  all  mankind,  not  only  to  rule  the  parUcular  case  thtn 
under  consideration,  but  to  serve  as  a  guide  for  the  future.  Most  of  us  have 
heard  these  principlea  stated,  reasoned  upon,  enlarged,  and  explained,  till 
ve  have  been  lost  in  admiration  at  the  strength  and  stretch  of  the  hnmu 
understandiog.  A.nd  I  should  be  very  sorry  to  find  myself  nnder  &  necesdtj 
of  differing  from  any  case  on  this  subject  which  has  been  decided  by  Lord 
Mansfield,  who  may  be  truly  said  to  be  the  founder  of  the  commercial  lav 
of  this  country.  I  hope  to  show,  before  I  have  finished  my  jndgment,  tbit 
there  has  beeu  no  inconsistency  in  any  of  his  determinations;  but  if  there 
bad,  if  I  could  not  reconcile  an  opinion  which  he  bad  delivered  at  Nisi  Prim 
with  his  judgment  in  tbia  conrt,  I  should  not  hesitate  to  adopt  the  latter  in 
preference  to  the  former :  and  it  is  but  just  to  say,  that  no  Judge  ever  sit 
here  more  ready  than  be  was  to  correct  an  opinion  suddenly  given  at  Ni^ 
Prins.  First  as  to  the  case  of  Wright  v.  Campbell,  that  was  a  very  solemn 
opinion  delivered  in  this  court.  In  my  opinion  that  is  one  of  the  best  casea 
that  we  have  in  the  law  on  mercantile  subjects.  There  are  four  points  in 
that  case,  which  Lord  Mansfield  has  stated  so  extremely  clear  that  tiicy  can- 
not be  mistaken  :  The  first  is,  what  is  the  case  as  between  the  owner  of  the 
r*jnni  ff^^^  ^^^  '^°  factor :  the  second,  *as  between  the  consignor  anil 
^  -I  the  assignee  of  the  factor  with  notice;  thirdly,  as  between  ihe  same 
parties  without  notice;  and  fourthly,  as  to  the  nature  of  a  bill  of  sale  of 
goods  at  sea  in  general.  It  is  to  be  reooUeoted  that  the  case  of  Wright  v. 
Campbell  was  decided  by  the  Judge  at  Nisi  Frius  upon  the  ground  that  tk 
bill  of  lading  transferred  the  whole  property  at  law ;  and  when  it  came 
before  this  Conrt  on  a  motion  for  a  now  trial.  Lord  Mansfield  confirmed 
that  opinion ;  but  a  new  trial  was  granted  on  a  suspicion  of  fraud  :  there- 
fore it  is  fair  to  infer,  that  if  there  bad  been  no  fraud,  the  delivery  of  the 
bill  of  lading  would  have  been  final.  If  there  be  fraud,  it  is  the  same  as  if 
the  question  were  tried  between  the  consignor  and  the  ori^nal  consignee. 
According  to  a  note  of  Wright  v.  Campbell,  which  I  took  in  court,  Lord 
Mansfield  said,  that  since  the  case  in  Lord  Raymond,  it  bud  always  been 
held  that  the  delivery  of  a  bill  of  lading  transferred  the  property  at  lav; 
if  so,  every  exception  to  that  rule  arises  from  equitable  consideratioas 
which  have  been  adopted  in  courts  of  law.  The  next  case  is  that  of  Savig- 
uac  V.  Cuff,  the  note  of  which  is  too  loose  to  be  depended  upon :  but  there 
is  a  circumstance  in  that  case  which  might  afford  ample  ground  for  the  deci- 
sion ;  for  I  cannot  suppose  that  Lord  Mansfield  had  forgotten  the  doctrine 
which  he  laid  down  in  tJiis  court  in  Wright  v.  Campbell.  There  he  observed 
very  minutely  on  what  did  not  appear  at  the  trial,  that  no  letters  were  pro- 
duced, and  that  no  price  was  fixed  for  the  goods  :  but  in  Savignao  v.  Cuff, 
the  plaintiff  bad  not  only  the  bills  of  lading  and  the  invoice,  but  he  had  also 
the  letters  of  advice,  from  which  the  real  transaction  must  have  appeared; 
and  if  it  appeared  to  him  that  Selvetti  had  not  been  paid  for  the  good?, 
that  mighthave  been  a  ground  for  the  determination.  The  cose  of  fiea'^'' 
V.  Beal(a)  does  not  come  up  to  the  point  now  in  dispute ;  it  only  determines 
what  is  admitted,  that,  as  between  the  vendor  and  vendee,  the  properly  is 

(a)  SittiDga  after  Trin.  1785,  at  Qnildhall,  befcra  Lord  Manafield,  C.  J. 
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not  altered  till  delivery  of  the  goods.  With  respeot  to  the  case  of  Stokes  v. 
lia  Kiviere,({>)  perhaps  there  maybe  Bomedoabt  about  the  facts  of  it:  how- 
ever, it  was  determined  upon  a  different  groand ;  for  the  goods  were  in  the 
hands  of  an  agent  for  both  parties ;  that  case,  therefore,  does  not  impeach 
the  doctrine  laid  down  in  Wright  v.  Campbell.  It  has  been  argaed  at  the 
bar,  that  it  is  impos^ble  for  the  ^holder  of  a  bill  of  lading  to  bring  p*j/i|i 
an  action  on  it  against  the  consignor  :  perhaps  that  argument  is  veil  <■  -I 
founded :  no  special  action  on  the  bill  of  lading  has  ever  been  brought ;  for 
if  tbe  bill  of  lading  transfer  the  property,  an  action  of  trover  against  the 
captain  for  non.delivery,  or  agiunst  any  other  person  who  seizes  the  goods, 
is  the  proper  form  of  action.  If  an  action  be  brought  by  a  vendor  against 
a  vendee,  between  whom  a  bill  of  lading  has  passed,  the  proper  action  is 
for  goods  sold  and  delivered.  Then  it  has  been  said  that  no  case  has  yet 
decided  that  a  bill  of  lading  does  transfer  the  property  :  but  in  answer  to 
that  it  is  to  bo  observed,  that  all  the  cases  upon  the  subject — Evans  r. 
Martlett,  Wright  t.  CampbeU,  and  Caldwell  v.  Ball,  and  tlie  univeraal 
understanding  of  mankind — preclude  that  question.  The  cases  between  the 
consignor  and  consignee  have  been  founded  merely  on  principles  of  equity, 
and  have  foUowod  np  the  principle  of  Snee  v.  Prescot;  for  if  a  man  has 
bought  goods  and  has  not  paid  for  them,  and  cannot  pay  for  them,  it  is  not 
equitable  that  he  should  prevent  the  consignor  from  getting  his  goods  back 
again,  if  he  can  do  it  before  they  are  in  fact  delivered.  There  is  no  weight 
in  tbe  argument  of  hardship  on  the  vendor :  at  any  rate  that  is  a  bad  argn- 
mect  in  a  court  of  law ;  but  in  fact  there  is  no  hardship  on  him,  because 
he  has  parted  with  the  legal  title  to  the  consignee.  An  argument  was  used 
with  respect  to  the  difficulty  of  determining  at  what  time  a  bill  of  lading 
shall  be  said  to  transfer  the  property,  especially  in  a  case  where  the  goods 
were  never  sent  out  of  the  merchant's  warehouse  at  all :  the  answer  is,  that 
under  those  circumstauces  a  bill  of  lading  could  not  possibly  exist,  if  the 
transaction  were  a  fair  one;  for  a  bill  of  lading  is  an  acknowledgment  by 
the  captain,  of  having  received  the  goods  on  board  his  ship :  therefore  it 
would  be  a  fraud  in  the  captain  to  sign  such  a  hill  of  lading,  if  be  had  not 
received  goods  on  hoard;  and  the  consignee  would  be  entitled  to  his  action 
against  iho  captain  for  the  fraud.  As  the  plaintiff  in  this  case  has  paid 
a  valuuble  consideration  for  tbe  goods,  and  there  is  no  colour  for  imputing 
fraud  or  notice  to  him,  I  am  of  opinion  that  he  is  entitled  to  the  judgment 
of  the  Court. 

Grose,  J. — After  this  case  has  been  so  elaborately  spoken  to  by  my 
brethren,  it  is  not  necessary  for  me  to  enter  full  into  the  question,  nAQo-] 
as  I  am  of  tbe  same  opinion  with  them.  *IIut  I  think  that  the  im-  '-  -' 
portance  of  the  subject  requires  me  to  state  the  general  grounds  of  my 
opinion.  I  conceive  this  to  be  a  mere  question  of  law,  whether,  as  between 
the  vendor  and  the  assignee  of  the  vendee,  the  bill  of  lading  transfers  the 
property.  I  think  that  it  does.  With  respect  to  the  question  as  between 
the  original  consignor  and  consignee,  it  is  now  tho  clear,  known,  and  cstab* 
lished  law  that  the  consignor  may  seize  the  gooils  in  transitu,  if  the  consignee 
become  insolvent  before  the  delivery  of  tbem.  But  that  was  not  always  the 
law.     The  first  ease  of  that  sort  was  that  of  Wiseman  v.  Vaudeputt  in  Chan- 

(i)  Hil.  25  a.  8. 
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cer7,(a)  vhen,  on  the  first  heariag,  the  Chancellor  ordered  an  action  of  tro- 
ref  to  be  brought,  to  try  whether  the  consignment  vested  the  property  in 
the  coDBignees ;  and  it  was  then  determined  in  a  conrt  of  taw  that  it  did : 
bat  the  Conrt  of  Eqnity  thought  it  right  to  interpose  and  give  ralief;  and 
since  that  time  it  has  always  been  considered,  as  between  the  original  par- 
ties, that  the  consignor  may  seice  the  goods  before  they  are  actoally  deli- 
vered t«  the  consignee,  in  case  of  the  insolvency  of  the  oonsignee.  Bat 
this  is  a  qnoation  between  the  consignor  and  the  assignee  of  the  cooMgnee, 
who  do  not  stand  in  the  same  situation  as  the  original  parties.  A  bill  of 
lading  carries  credit  with  it;  the  consignor  by  his  indorsement  gives  credit 
to  the  bill  of  lading,  and  on  the  futh  of  that,  money  is  advanced.  The  first 
case  that  I  find  where  an  attempt  was  made  to  introduce  the  same  lav 
between  the  consignor  and  the  indorsee  of  the  consignee,  ta  that  of  Snee  t. 
Prescot;  but  as  my  brother  BuLler  has  already  made  so  many  observations 
on  that  case,  it  would  be  but  repetition  in  me  to  go  over  them  again,  as  I 
entirely  agree  with  him  in  them  all,  as  well  m  in  those  which  he  made  on  the 
other  casos.  Therefore  I  am  of  opinion  that  there  should  be  judgment  for 
the  plaintiff. 

Judgment  for  the  plaintiff.  (6) 


MASON  AND   OTHERS  v.   UCKBARROW  AND  OTHERa,  IN 
THE  EXCHEQUER  CHAMBER,  IS  EBROR- 


._.  „     „ „ IMlgDOnUllJindmiliog  to»ltinli»niOQ(or»Tmlii«bta 

nnaldentktn;  tharfuht  of  th»  cnailgnoT  cot  Mn^  illrested  b^  tba  uilgomcst.    Uut  Ihlajoa^mant 
«u  nnntd,  ukd  ttu  l>tt*r  pDiot  1>  now  HlU«d  atberwia. 

The  defendants  in  the  original  action,  having  hroaghl  a  vsrit  of  error  t» 
the  Exchequer  Chamber,  after  tico  argumenti,  da  fallowing  judgment  of 
thai  Court  wot  there  delivered  by 

Lord  Loughborough. — ^Thin  case  comes  before  the  court  on  &  demurrer  to 

nAQo-i  ^^^  evidence ;  the  general  question,  *tliercfore,  is,  whether  the  facia 
^  -I  offered  in  evidence  by  the  plaintiffs  in  the  action  are  suEGcient  to 
warrant  a  verdict  in  their  favour? 

The  facta  are  shortly  these  :  on  the  22nd  of  July,  1786,  Messrs.  Turings 
shipped  on  board  the  ship  Endeavour,  of  which  Holmea  was  master,  at  jMid- 
dleburgh,  to  be  earned  to  Liverpool,  a  cargo  of  goods  by  the  order  and 
directions  and  on  the  acconnt  of  Freeman  of  Rotterdam,  for  which,  of  the 
same  date,  bills  of  lading  were  signed  on  behalf  of  the  master,  to  deliver  the 
goods  at  Liverpool,  specified  to  be  shipped  by  Turings  to  order  or  to  assigns. 
On  the  same  22d  of  July,  two  of  the  bills  of  lading  indorsed  in  blank  by 
TuriugB,  were  transmitted  by  them,  together  with  an  invoice  of  the  goods,  to 
Freeman  at  Rotterdam,  and  were  duly  received  by  him,  that  is,  in  the  course 

(a)  2Vem.208. 

(A)  TbJB  judgment  was  artemards  rcTCraed  In  ths  Eichequer  Chamber.  Tida 
Hbbod  v.  Lick^rrow,  infra.  But  the  record  being  aflsrwards  removed  into  tlM 
HoDse  of  Lords,  a  vtoire  de  novo  was  awarded  in  Jane,  1798.    Vide  Post,  p.  414. 
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of  post,  one  of  the  bills  being  retained  bj  TnringB.  I  iake  no  notice  of 
there  being  four  bills  of  lading,  becanse  on  that  circumstance  I  lay  noBtTesB. 
On  the  2dth  of  Jnl;,  failla  of  exchange  for  a  snm  of  477^.,  being  the  price 
of  the  goods,  were  drawn  by  Tarings,  and  accepted  by  Freeman  at  Kotter- 
dam-;  and  Freeman  on  the  same  day  transmitted  to  the  plaintiffs  in  the 
action,  merchants  at  liverpool,  the  bills  of  lading  and  invoice,  which  he  had 
received  &om  Tarings,  in  order  that  the  goods  might  be  sold  by  them  on  hia 
account ;  and  of  the  same  date  drew  upon  them  bills  to  the  amount  of  520/., 
which  were  duly  accepted,  and  have  since  been  paid  by  them;  and  for 
which  they  have  never  been  reimbnTsed  by  Freeman,  who  became  a  bank- 
rnpt  on  the  16th  of  Angast  following.  The  hills  accepted  by  Freeman, 
tor  the  price  of  the  goods  ehipped  by  Tarings,  had  not  become  due  on  the 
15th  of  August,  but  on  notice  of  his  bankruptcy,  they  sent  tbe  bill  of  lad- 
ing which  remained  in  their  custody  to  the  defendants  at  Liverpool,  with  » 
special  indorsement  to  deliver  to  them  and  no  other;  which  the  defendants 
received  on  the  28th  of  August,  1786,  together  with  the  invmce  of  the 
goods  and  a  power  of  attorney.  Tbe  ship  arrived  at  Liverpool  on  the  28lh 
of  August,  and  the  goods  were  delivered  by  tbe  master,  on  account  of 
Turings,  to  the  defendants,  who,  on  demand  and  t«nder  of  freight,  refused 
to  deliver  the  same  to  the  plaintiffs. 

The  defendants,  in  this  case,  ore  not  stake-holders,  hut  they  are  in  effect 
the  same  as  Turings,  and  the  poasession  *they  have  got  is  tbe  pos-  rt,AnA-i 
session  of  Turiogs.  Theplainti&solaimunder  Freeman;  bat  though  L  -1 
they  derive  a  title  under  htm,  they  do  not  represent  him,  so  as  to  be  an- 
swerable for  his  cogagcDicnts ;  nor  arc  they  affected  by  any  notice  of  those 
circumstances  which  would  bar  the  claim  of  bim  or  of  bis  assignees.  If 
they  have  acquired  a  legal  right,  they  have  acquired  it  honestly;  and  if 
they  have  (rusted  to  n  b[id  title,  thej  are  innocent  sufferers  The  question 
then  is,  whether  the  plaintiffs  have  a  superior  legal  title  to  that  right  which, 
on  principles  of  natural  justice,  tbe  original  holder  of  goods  not  paid  for  baa 
to  maintain  that  possession  uf  them,  which  ho  actually  holds  at  the  time  of 
the  dcmaud  ? 

Tlie  argument,  on  the  part  of  the  plaintiffs,  asserts  that  tbe  indorsement 
of  the  bill  of  lading  by  fho  Turings  is  an  assignment  of  the  property  in  the 
goods  to  Freeman,  in  the  same  manner  as  the  indorsement  of  a  bill  of 
exchange  in  an  assignment  of  tbe  debt :  that  Freeman  could  assign  over 
that  property,  end  that,  by  delivery  of  the  bill  of  lading  to  tbe  plainti^for 
a  valuable  consideration,  they  have  a  just  right  to  the  property  conveyed  by 
it,  not  affected  by  any  claim  of  the  Turings,  of  which  they  had  no  notice. 
On  the  part  of  the  defendant  it  is  argued,  that  the  hill  of  lading  is  not  in  its 
nature  a  negotiable  instrument;  that  it  more  resembles  a  chose  in  aelxon; 
that  the  indorsement  of  it  is  not  an  ossigoment  that  conveys  an  interest,  but 
a  mere  authority  to  the  consignee  to  receivn  the  goods  mentioned  in  the  bill ; 
and,  therefore,  it  eannot  be  made  a  security  by  the  consignee  for  money 
advanced  to  him ;  but  the  person  who  accepted  it  must  stand  in  the  place 
of  the  consignee,  and  cannot  gain  a  better  title  than  ho  had  to  give.  Ab 
these  propositions  on  either  side  seem  to  be  stated  too  loosely,  and  as  it  is 
of  great  importance  that  the  Dature  of  an  instrument  so  frequent  in  com- 
merce OS  a  bill  of  lading  should  be  clearly  defined,  I  think  it  necessary  to 
state  my  ideas  of  its  nature  and  efTcct  :— 
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A  bill  of  ladiDg  is  the  written  evideDce  of  a  contract  for  tlie  carriage  and 
delivery  of  goods  sent  by  sea  for  a  certain  freight.  The  contract  in  legal 
language  isaoontract  of  bailment;  2  Lord  Raym.  912.  In  the  nsualform 
of  the  contract  the  undertaking  ia  to  deliver  to  the  order  or  assigns  of  the 
shipper.  By  the  delivery  on  board,  the  ship-master  acquires  a  special  pro- 
p,j«-^  porly  to  support  that  possession  which  *he  holds  in  the  right  of  an- 
L  -I  other,  and  to  enable  him  to  perform  his  undertaking.  The  general 
property  remains  with  the  shipper  of  the  goods  until  he  has  disposed  of  it 
by  some  act  snfiGcient  in  law  to  transfer  property.  The  indorsement  of  the 
bill  of  lading  is  simply  a  direction  of  the  delivery  of  the  goods.  When  tliia 
indorsement  is  in  blank,  the  holder  of  the  bill  of  lading  may  receive  the 
goods,  and  his  receipt  will  discharge  the  ehip-maeter ;  but  the  holder  of  the 
bill,  if  it  came  into  bis  hands  casunlly,  without  any  just  title,  can  acquire 
DO  property  in  the  goods.  A  special  indorsement  defines  the  person  ap- 
pointed to  receive  the  goods;  his  receipt  or  order  would,  I  conceive,  be  a 
Bnfficient  discharge  to  the  ship-master;  and,  in  this  respect,  I  hold  the  bill 
of  lading  to  be  assignable.  But  what  is  it  that  the  indorsement  of  the  bill 
of  lading  assigns  to  the  holder  or  the  indorsee  7  a  right  to  receive  the  goods 
and  to  discharge  the  ship-maeter,  as  having  performed  his  undertaking.  If 
any  further  effect  be  allowed  to  it,  the  possession  of  a  bill  of  lading  would 
have  greater  force  than  the  actual  possession  of  the  goods.  Possession  of 
goodsis^rimd_/aete  evidence  of  title;  but  that  possession  maybe  precariooa, 
as  of  a  deposit ;  it  may  be  criminal,  as  of  a  thing  stolen ;  it  may  be  qnali' 
fied,  OS  of  things  in  the  custody  of  a  servant,  carrier,  or  a  factor.  Mere 
possession,  without  a  just  title,  gives  no  property ;  and  the  person  to  whom 
such  possession  is  transferred  by  delivery,  must  lake  his  hazard  of  the  title 
of  his  author.  Tho  indorsement  of  a  hill  of  lading  differs  from  the  asxign- 
ment  of  a  ckote  in  action,  that  is  to  say,  of  an  obligation,  as  much  as  debts 
differ  from  effects.  Goods  in  pawn,  goods  booght  before  delivery,  goods  in 
a  warehouse,  or  on  ship-board,  may  all  be  assigned.  The  order  to  deliver 
is  an  assignment  of  the  thing  itself,  which  ought  to  be  delivered  on  demand, 
and  the  right  to  sue,  if  the  demand  is  refused,  is  attached  to  the  thing.  The 
case  in  1  Lord  Raym.  271  was  well  determined  on  the  principal  point,  that 
the  consignee  might  maintain  an  action  for  the  goods,  because  he  had  either 
a  special  property  In  them,  or  a  right  of  action  on  the  contract :  and  I  assent 
to  the  dictum,  that  he  might  assign  over  his  right.  But  the  question  re- 
mains. What  right  passes  by  the  first  indorsement,  or  by  the  assignment  of 
it  7  An  assignment  of  goods  in  pawn,  or  of  goods  bought  but  not  delivered, 
r*40ft1  '^''°°''''  transmit  a  right  to  *take  the  one  without  redemption,  and 
<-  ->  the  other  without  the  payment  of  the  price.  As  tho  indorsement 
of  a  bill  of  lading  is  an  assignment  of  the  goods  themselves,  it  differs  essen- 
tially from  the  indorsement  of  a  bill  of  eschange ;  which  is  the  assignment 
of  a  debt  due  to  the  payee,  and  which,  by  the  custom  of  trade,  passes  the 
whole  interest  in  the  debt  so  completely,  that  the  holder  of  the  bill  for  & 
valuable  consideration  without  notice,  is  not  affected  even  by  the  crime  of 
the  person  from  whom  be  received  the  bill. 

Bills  of  lading  differ  essentially  from  bills  of  exchange  in  another 
respect. 

Bills  of  exchange  can  only  be  nsed  for  one  given  purpose,  namely,  to 
extend  credit  by  a  speedy  transfer  of  the  debt,  which  one  person  owoa 
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another,  to  a  third  person.  Bills  of  kdiog  may  be  assigaed  for  as  many 
difiereut  -purposes  as  goods  may  be  delivered.  They  may  be  indorsed  to 
the  true  owner  of  the  gooda  by  the  freighter,  who  acts  merely  as  his  servant. 
They  may  be  indorsed  to  a  factor  to  sell  for  tho  owner.  They  may  be 
indorsed  by  the  seller  of  the  gooda  to  the  buyer.  They  are  not  drawn  in 
any  certain  form.  They  sometimes  do  and  sometimes  do  not  express  on 
vhose  account  and  risk  the  gooda  are  shipped.  They  often,  especially  in 
time  of  war,  express  a  false  account  and  risk.  They  seldom,  if  ever,  bear 
upon  the  face  of  them  any  indication  of  the  purpose  of  the  indorsement. 
To  sach  an  instrument,  bo  various  in  its  nse,  it  seems  impossible  to  apply 
the  same  mlcs  as  govern  the  indorsemeDt  of  bills  of  exchange.  The  silence 
of  all  authors  treating  of  commercial  lavr  is  a  strong  argument  that  no 
general  usage  has  made  them  negotiable  as  bills.  Some  evidence  appears 
to  have  been  given  in  other  cases,  (a)  that  the  received  opinion  of  merchants 
was  against  their  being  so  negotiable.  And  unless  there  was  a  clear,  estab- 
lished, general  usage  to  place  the  assignment  of  a  bill  of  lading  upon  tho 
same  footing  as  the  indorsement  of  a  bill  of  exchange,  that  country  which 
should  first  adopt  snch  a  law  would  lose  its  credit  .with  the  rest  of  the  com- 
mercial word.  For  the  immediate  consequence  would  be  to  prefer  tho 
interest  of  the  resident  factors  and  their  creditors,  to  the  fair  claim  of  the 
foreign  consignor.  It  would  not  be  mnch  less  pernicious  to  its  internal 
commerce;  for  every  cam  of  this  nature  is  fonnded  in  a  breach  of  confi- 
dence, always  attended  with  a  suspicion  *of  collusion,  and  leads  to  a  nin-r-i 
dangerous  and  false  credit,  at  the  hazard  and  expense  of  the  fair  '-  ^ 
trader.  If  bills  of  lading  are  not  negotiable  as  bills  of  exchange,  and  yet  are 
assignable,  what  is  the  consequence  7  That  the  assignee  by  indorsement 
must  inquire  nnder  what  title  the  bills  have  come  to  the  hands  of  the  person 
from  whom  he  takes  them.  Is  this  more  difficult  than  to  inquire  into  the 
title  by  which  gooda  are  sold  or  assigned?  In  the  case  of  Hartop  t. 
Hoare,(&)  jewels  deposited  with  a  goldsmith  were  pawned  by  him  at  a 
banker's.  Was  there  any  imputation,  eren  of  neglect,  in  a  banker  trusting 
to  the  apparent  possession  of  jewels  by  a  goldsmith  t  Yet  they  were  the 
property  of  another,  and  the  banker  suffered  the  loss.  It  is  received  law, 
that  a  factor  may  sell,  but  cannot  pawn,  the  goods  of  his  consignor;  Pat- 
terson T.  Tash,  2  Str.,  1178.  The  person,  therefore,  who  took  an  assign- 
ment of  goods  from  a  factor  in  security,  could  not  retain  them  against  the 
claim  of  the  consignor ;  and  yet,  in  this  case,  the  factor  might  have  sold 
them  and  embcEzIed  the  money.  It  has  been  argued,  that  it  is  necessary 
in  commerce  to  raise  money  on  goods  at  sea,  and  this  can  only  be  done  by 
assigning  the  bills  of  lading.  Is  it  then  nothing,  that  an  assignee  of  a  bill 
of  lading  gains  by  the  indorsement?  Ue  has  all  the  right  the  indorsei 
could  give  him ;  a  title  to  the  possession  of  the  goods  when  they  arrive. 
He  has  a  safe  security,  if  he  has  dealt  with  an  bonest  man.  And  it  seems 
as  if  it  could  be  of  little  ntility  to  trade,  to  extend  credit  by  affordiug  a 
facility  to  raise  money  by  unfair  dealing.  Money  will  be  raised  on  gooda 
at  sea,  though  bills  of  lading  should  not  be  negotiable,  iu  every  case  where 
there  is  a  fair  ground  of  credit;  but  a  man  of  doubtful  cbaracter  wiU  not 
find  it  so  easy  to  raise  money  at  the  risk  of  others. 
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The  ooncliuiona  which  follow  from  thin  reasooing,  if  it  be  just,  are — Ist. 
That  an  order  to  direct  the  deliver;  of  goods  indorsed  on  a  hitl  of  lading  is 
not  equivalent,  nor  even  analogous,  to  the  asBignment  of  an  order  to  pay 
monej  b;  the  indorsement  of  a  bill  of  exchange.  2ndlj.  That  the  negotia- 
bility of  bills,  and  promiBBorj  notes,  is  foncded  on  the  custom  of  merchants, 
and  positive  law;  but,  as  there  is  no  positive  law,  neither  can  any  custom 
of  merchants  apply  to  such  an  instnimciit  as  a  bill  of  lading.  3rdly.  That 
P^,f,j,.,  it  is,  therefore,  not  negotiable  as  a  bill,  but  assignable ;  and  *pasaea 
'■        -'  such  right,  and  no  better,  aa  the  person  assigning  had  in  it. 

This  kst  proposition  I  confirm  by  the  consideration,  that  actual  delivery 
of  the  goods  does  not  of  itself  transfer  an  absolute  ownership  in  them, 
without  a  tjtle  of  property ;  and  that  the  indorsement  of  a  bill  of  lading,  as 
it  cannot  in  any  case  transfer  more  right  than  the  actual  delivery,  cannot  id 
every  case  pass  the  property ;  and  I  therefore  infer,  that  the  mere  indorse- 
ment can  in  no  case  convey  an  absolute  property.  It  may,  however,  be  said, 
that  admitting  an  indorsement  of  n  bill  of  lading  does  not  in  alt  cases  import 
a  transfer  of  the  property  of  the  goods  consigned,  yet  where  the  goods,  wbcD 
delivered,  would  belong  to  the  indorsee  of  the  bill,  and  the  indorsement 
accompanies  a  title  of  property,  it  ought  in  law  to  bind  the  consignor,  at 
least  with  respect  to  the  interest  of  third  parties.  This  argument  has,  I 
confess,  a  very  specious  appearance.  The  whole  difficulty  of  the  case  rests 
npoD  it ;  and  I  am  not  surprised  at  the  impression  it  has  made,  having  long 
felt  the  force  of  it  myself.  A  &tir  trader,  it  is  said,  is  deceived  by  the 
misplaced  confidence  of  the  consignor.  The  purchaser  sees  a  title  to  the 
delivery  of  the  goods  placed  in  the  hands  of  a  man  who  offers  them  to  sale. 
Goods  not  arrived  are  every  day  sold  nithoat  any  suspicion  of  distress,  on 
specnlations  of  the  fairest  nature.  The  purchaser  places  no  credit  in  the 
consignee,  but  in  the  indorsement  produced  to  him ;  which  is  the  act  of  the 
consignor.  The  first  consideration  which  affects  this  argument  is,  that  it 
proves  too  much,  and  is  inconsistent  with  the  admission.  But  let  us  examine 
what  the  legal  right  of  the  vendor  is,  and  whether,  with  respect  to  him,  the 
assignee  of  a  bill  of  lading  stands  on  a  better  ground  than  the  consignee 
from  whom  he  leceived  it.  I  state  it  to  be  a  clear  proposition,  that  the 
vendor  of  goods  not  paid  for  may  retain  the  posaession  against  the  vendee ; 
not  by  aid  of  any  equity,  bnt  on  grounds  of  law.  Our  oldest  books(a) 
consider  the  payment  of  the  price  (day  not  being  given)  as  a  condition  pre- 
cedent implied  in  the  contract  of  sale ;  and  that  the  vendee  cannot  take  the 
goods,  nor  sue  for  tbem,  without  tender  of  the  price.  If  day  bad  been  given 
for  payment,  and  the  vendee  could  support  an  action  of  trover  against  the 
vendor,  the  price  unpaid  must  be  deducted  &om  the  damages,  in  the  same 
„ .  nn.  manner  as  if  he  *had  brought  an  actjon  on  the  contract,  for  the  non. 
L  -I  delivery;  Snee  v.  Prescott,  1  Atk.,  245.  The  sale  is  not  executed 
before  delivery  ;  and  in  the  simplicity  of  former  times,  a  delivery  JQto  the 
actual  possession  of  the  vendee  or  bis  servant  was  always  supposed.  In  the 
variety  and  extent  of  dealing  which  the  increase  of  commerce  has  intro- 
duced, the  delivery  may  be  presumed  from  circumstances,  so  as  to  vest  a 
property  in  the  vendee.  A  destination  of  the  goods  by  the  vendor  to  the 
use  of  the  vendee;  the  marking  them,  or  making  them  up  to  be  delivered; 

(«)  See  Bob.  41,  and  tbe  year-book  tfaere  dted. 
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the  romoviDg  them  for  the  purpose  of  being  delivered,  ma;  «I1  entitle  the 
Tendee  to  act  aa  owner,  to  aBsign,  and  to  maintain  an  action  agunst  a  third 
person,  into  nhoae  hands  the;  have  come.  Bat  the  title  of  the  vendor  is 
never  entirely  divested,  till  the  goods  have  come  into  the  possession  of  the 
vendee.  He  has,  therefore,  a  complete  right,  for  just  caase,  to  retract  the 
intended  delivery,  and  to  stop  the  goods  in  trantitu.  The  cases  det«rmined 
in  one  coarts  of  law  hare  confirmed  this  doctrine,  and  the  same  law  obtains 
in  other  countries. 

In  an  action  tried  before  me  at  Guildhall,  after  tbe  last  Trinity  Term,  it 
appeared  in  evidence,  that  one  Bowering  had  bought  a  cask  of  indigo  of 
Verruiez  and  Co.  at  Amsterdam,  which  was  sent  from  the  warohouBe  of  the 
seller,  and  shipped  on  board  a  vessel  commanded  by  one  Tullob,  by  tbe 
appointment  of  Bowericg.  The  bills  of  lading  were  made  out  and  signed 
by  Tullob,  to  deliver  to  Bowering  or  order,  who  immediately  indorsed  one 
of  them  to  hia  correspondent  in  London,  and  sent  it  by  the  post.  Verrules 
having  information  of  Bowcriog's  insolvency  before  the  ship  sailed  from  the 
Texel,  summoned  Tulloh  the  shipmaster,  before  the  court  at  Amsterdam, 
who  ordered  him  to  sign  other  bills  of  lading,  tP  the  order  of  Verrulei. 
Upon  the  arrival  of  the  ship  in  London,  the  shipmaster  delivered  the  goods, 
according  to  the  last  bilb,  to  the  order  of  Verruiez.  This  case,  as  to  the 
practice  of  merchants,  deserves  particular  attention,  for  tbe  judges  of  the 
court  at  Amsterdam  are  merchanls,  of  the  most  extensive  dealing,  and  they 
are  assisted  by  very  eminent  lairyers.  The  cases  in  our  law  which  I  have 
taken  some  pains  to  collect  and  examine,  are  very  clear  upon  this  point. 
Snec  V.  Prescot,  thongh  in  a  court  of  equity,  is  professedly  determined  on 
legal  grounds  by  Lord  Hardwicke,  who  was  well  versed  in  tbe  principles  of 
*lawj  and  it  is  an  authority,  not  only  in  support  of  the  right  of  the  nxiryi 
owner  unpaid  to  retain  against  the  consignee,  but  against  those  ^  ^ 
claiming  under  the  consignee  by  assignment  for  valuable  consideration,  and 
without  notice.     But  tbe  case  of  Feai-on  v.  Bowers,(u)  tried  before  Lord 

(□]  Fooran  v.  Boners,  Qnildhall,  March  28, 1T63,  coram  Lee,  C.  J. 

DeCimie  against  the  master  or  captBiin  of  a  ship.  Oo  the  general  iasae  pisaded, 
the  case  appeared  to  be,  that  odb  Hall,  of  Salisbury,  had  vritten  to  Aske)!  &  Co., 
merchants  at  Malaga,  to  aend  him  20  butts  of  oliva  oil,  nhioh  Aakell  aocordioglj 
bought,  and  shipped  on  board  the  ahip  TaTJatock,  of  which  the  defendant  was  com- 
mander, who  signed  three  bills  of  lading  acknowledging  the  receipt  of  the  goods,  to 
be  deliiered  to  .the  order  of  the  shipper.  In  the  bills  was  the  osaal  clBnse~~lhat  one 
being  performed,  the  other  two  should  be  Toid 

The  goods  being  thus  shipped,  Askell  sent  a 
bills  of  lading,  to  Hatl,  iudoraed  b;  Aakell,  to  d 
at  the  same  time  sent  to  Jones,  his  partner  in  England,  a  hill  of  eioliange  drawn  on 
Halt  for  the  amonat  of  tbe  price  of  the  oil :  and  also  another  of  the  bills  of  lading 
indorsed  by  Asltell  to  deliver  the  eontents  to  Joaes.  The  bill  of  exchange  was  pre~ 
Sented  to  Hall,  but  not  being  paid  by  him  it  woe  retomed  protested ;  wbereupoa 
Jones,  on  the  Ist  of  September,  1752,  (a  da;  or  two  after  the  ship  arrived,]  applied 
to  the  defendant  to  deliver  the  oils  to  him,  and  haviog  prodneed  his  bill  of  lading, 
the  defendant  promised  to  deliver  them  aooordinglj.  Bat  the  ahip  not  being  reported 
to  the  cuatomhouae,  the  oils  could  not  be  then  delivered;  and  before  the;  were 
delivered,  the  plaintiff,  on  the  Sd  of  September,  produced  the  bill  of  lading  sent  to 
Hall,  with  an  indorsement  thereon  b;  Hall  to  deliver  the  contents  to  the  plaiotiff, 
and  also  the  invoice,  upon  the  credit  of  which  ha  had  advauoed  to  Hall  2001.  Not- 
withstanding this,  the  dcfenilant  afterwards  delivered  the  oils  to  Jones,  and  took  hia 
receipt  for  them  on  the  back  of  the  bill  of  lading. 

For  tbe  plaintiff  it  was  contended,  that  the  bill  of  lading  indorsed  to  Hall,  and  b; 
him  to  the  pluntiff,  had  fixed  tbe  property  of  the  goods  in  the  plt^ntiff.     That  tbe 


Cbief  Justice  Lee,  is  a  case  at  law,  and  it  is  to  the  same  effect  as  Snee  v. 
Preacot.  So  also  is  the  case  of  the  Assignees  of  Burgall  7.  Howard, (l) 
before  Lord  MoDsfield.  The  right  of  the  consignor  to  stop  the  goods  ie  here 
considered  as  a  legal  right.  It  nill  make  no  difTcrcDce  in  the  case  irhethct 
the  right  la  considered  as  springing  from  the  original  property  not  yet  trans- 
ferred by  deliverj,  or  as  a  right  to  retain  the  things  as  a  pledge  for  the  price 
unpaid.  In  all  the  cases  cited  in  the  course  of  the  argument,  the  right  of 
the  consignor  to  stop  the  goods  is  admitted  as  against  the  consignee,    lint 

consignee  of  a  bill  of  lading  bos  such  a  property  that  he  ma;  assign  it  otft;  Etuqi 
T.  Usrtlett,  1  Ld  Ksjm.  271.  There  it  is  kid  down,  if  goods  arc  br  bill  of  la.iing 
consigned  to  A.,  A.  ia  the  owner,  and  miiat  bring  the  action  againet  the  miiltrgf 
the  ship  if  they  are  lost ;  but  if  tbe  bill  be  apecial  (0  deliver  to  A  fur  the  use  of  B., 
B.  ougiit  lo  bring  the  action ;  but  if  the  bill  be  general,  nnd  Ibe  invoice  onlj  shom 
the;  are  upon  the  account  of  B.,  A.  ought  to  bring  tbe  netjon,  for  the  propetlji^  in 
him,  and  B.  has  only  a  trust;  per  totam  curiam.  Holt,  C.  J.>  said  the  cousijnHof 
a  bill  of  lading  bus  suoh  a  property  that  he  may  ai^gn  it  orer;  and  Shower  said, 
it  had  been  adjudged  so  in  the  Exchequer.  It  has  been  further  insisled.  Ihil  tk 
plaintiff  had  advanced  the  2001.  on  the  credit  of  the  bill  of  lading,  in  the  course  of 
trade,  and  no  objection  was  made  that  the  oils  had  been  paid  for;  for  thit  would 
prore  too  much,  namely,  that  tha  bill  of  lading  was  not  negotiable.  And  theiadone- 
ment  was  compared  to  the  indorsement  of  a  bill  of  exchange,  which  is  good.  Ibongb 
the  bill  originally  was  obtained  by  fraud.  Merchants  were  eiamined  on  both  tiJfs, 
and  seemed  to  agree  that  the  indorsement  of  a  bill  of  lading  tceIs  the  properly:  but 
that  tbe  original  coasignor,  if  not  paid  for  tbe  goods,  hod  a  right,  by  an;  metos  thil 
he  could,  to  stop  their  coming  to  the  bands  of  tbe  consignee  till  paid  for.  Oiieo( 
tbe  witnesses  said,  he  had  a  like  case  before  the  chancellor,  who  upon  that  occifioD 
said,  he  thought  the  consignor  bad  a  right  to  get  the  goods  in  such  a  case  back  itto 
his  hands  in  any  way,  so  as  he  did  not  steal  them. 

Italao  appeared  by  tbe  evidence  of  merchants  and  captains  of  ships,  (hatthenitgt 
was,  wbere  three  bills  of  lading  were  signed  by  the  captnin.  and  indorsed  to  difftreul 
persons,  the  captain  had  a  right  to  deliver  the  goods  to  whichever  he  thought  projier: 
that  be  was  discharged  b;a  delivery  to  either  with  a  receipt  on  tbe  bill  d(  lading,  and 
was  not  obliged  to  look  into  the  invoice  or  consider  the  merits  of  tbe  different  cliimi 

Lre,  C.  J.,  in  summing  up  the  evidence,  said  thai,  to  be  sure,  nakedly  consdered, 
a  bill  of  lading  transfers  the  property,  and  a  right  to  sign  that  property  bjiniiorf*- 
ment:  that  the  invoice  strengthens  that  right  by  showing  a  farther  inteutien  lo 
transfer  the  property.  But  it  appeared  ia  this  case,  thnt  Jones  had  the  other  bill  of 
lading  to  be  as  a  curb  on  Hall,  who  in  fact  had  never  paid  for  tbe  goods.  .\nd  it 
appeared  by  the  evidence,  that  according  to  the  usage  of  trade,  the  captala  wis  doI 
concerned  to  examine  who  bad  the  best  right  on  the  different  bills  of  lading.  All  lie 
bad  to  do  was  to  deliver  the  goods  apon  one  of  the  bills  of  lading,  which  was  done. 
The  jar;  therefore  were  directed  b;  the  chief  jnstice  (0  find  a  verdict  for  tbe  defiad- 
ant.  which  the;  accordingly  did. 

(b)  Assignees  of  Gurghali,  a  banlinipt.  v.  Howard. 

At  Guildhall  sittings  after  Hil.  82  Q.  2,  coram  Lord  Mansfield. 

One  Burghall  at  London  gave  an  order  to  Bromley  at  LiTerpool  to  send  bin  i 
quantity  of  cheese.  Bromley  accordingly  shipped  a  ton  of  cheese  on  board  a  skiji 
r*4111  '''"^'  whereof  Howard,  tbe  defendant,  *was  master,  who  signed  a  Ull  of 
<■  ^  lading  to  deliver  it  in  good  condition  to  Burghall  in  London.  The  llilp 
arrived  in  the  Thames,  but  Burghall  having  become  a  bankrupt,  the  defendant  wu 
ordered,  on  behalf  of  Bromley,  not  to  deliver  the  goods,  and  acoordiogl;  refos€J. 
though  the  freight  was  tendered.  It  appeared  by  the  plainliS'a  wilncssea  ttsi  do 
particular  ship  was  mentioned  whereby  the  cheese  should  be  sent,  in  which  cose  Ibe 
shipper  was  to  be  at  the  risk  of  the  peril  of  the  seas.  The  action  was  on  the  cue 
upon  the  custom  of  the  realm  against  the  defendant  as  a  carrier. 

Lord  Mantfield-nu  of  opinion  that  the  plaintiffs  had  no  foundation  to  recover:  «nd 
said,  he  had  known  it  several  times  ruled  in  Chancery,  that  where  tbe  consigoFS 
becomes  a  bankrupt,  and  no  part  of  the  price  had  been  paid,  that  it  was  lawtnl  tor 
the  consignor  to  seite  the  goods  before  the;  come  to  tbe  bonds  of  tbe  consif^nee  or 
his  assignees ;  and  that  this  was  ruled,  not  upon  principles  of  equity  only,  but  lli< 
laws  of  property.     The  plaintiSls  were  nonaaited. 
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it  U  oontaDded  that  tKe  right  ceasea  as  against  a  person  cIumiDg  under  the 
coDHignee  for  a  valuable  coasideiation,  and  without  notice  that  the  price  is 
unpaid.  To  aupport  this  position,  it  is  neoeasar;  to  maintain  that  the  right 
of  the  consignor  is  not  a  perfect  legal  right  in  the  thing  itself,  bat  that  is 
only  founded  upon  a  personal  exception  to  the  consignee,  which  would  pre- 
clude his  demand  as  contrary  to  good  futh,  and  UDOODEcionable.  If  the 
consignor  had  no  legal  title,  the  question  between  him  and  the  h<m&  j^e 
purchaser  from  the  consignee  would  turn  on  verj  nice  oonsiderations  of 
equity.  But  a  legnl  lien,  as  well  as  a  right  of  property,  precludes  these 
oonsiderations ;  and  the  admitted  right  of  the  consignor  to  stop  the  goods 
io  transitu  as  against  the  consignee,  can  only  rest  upon  his  origtual  title  as 
owner,  not  divested,  or  upon  a  legal  title  to  hold  the  possession  of  the  goods 
till  the  price  is  paid,  as  a  pledge  for  the  price.  It  has  heen  asserted  in  the 
course  of  the  argament,  that  the  right  of  the  consignor  has  hy  judicial 
determinations  heen  treated  as  a  mere  equitable  claim  in  oases  between  hira 
and  the  consignee.  To  examine  the  force  of  this  assertion  it  is  necessary  to 
take  a  review  of  the  several  determinations. 

The  first  is  the  case  of  Wright  v.  Campbell,  4  Bnrr.  2046,  on  which  the 
chief  stress  is  laid.  The  first  observation  that  oocnrs  npon  that  case,  is 
that  nothing  was  determined  by  it.  A  case  was  reserved  by  the  judge  at 
Nisi  Frius,  od  the  ^argument  of  which  the  court  thought  the  facts  ni-ta-, 
imperfectly  stated,  and  directed  a  new  trial.  That  case  cannot  I-  -I 
therefore  he  urged  as  a  decision  npon  the  point.  Bat  it  is  quoted  as  con- 
taining in  the  report  of  it,  an  opinion  of  Lord  Mansfield,  that  the  right 
of  the  consignor  to  stop  the  goods  cannot  be  set  np  against  a  third  per- 
son claiming  under  an  indorsement  for  value  and  without  notice.  The 
authority  of  such  an  opinion,  though  no  decision  had  followed  upon  it, 
would  deservedly  be  very  great,  from  the  high  respect  due  to  the  expe- 
rience and  wisdom  of  so  great  a  judge.  But  I  am  not  able  to  discover 
that  his  opinion  was  delivered  to  that  extent,  and  I  assent  to  the  opinion 
as  it  was  delivered,  and  very  correctly  applied  to  the  case  then  in  question. 
Lord  Mansfield  is  there  speaking  of  the  consignment  of  goods  to  a  factor 
to  sell  for  the  owner;  and  be  very  truly  observes,  Ist.  That  as  agunst  tbe 
factor,  the  owner  may  retaJu  the  goods;  2dly.  That  a  person  into  whose 
hands  the  factor  has  passed  the  consignment  with  notice,  is  exactly  in  the 
same  eitnation  with  the  factor  himself;  3dly,  That  a  htmS,  fide  purchaser 
from  the  factor  shall  have  a  right  to  the  delivery  of  the  goods,  hecaose  they 
were  sold  bond  fide,  and  by  the  owner's  own  authority.  If  tbe  owner  of 
the  goods  entrust  another  to  sell  them  for  him,  and  to  receive  the  price^ 
there  is  no  douht  hat  that  be  has  bound  himself  to  deliver  the  goods  to  the 
purchaser ;  and  that  would  hold  equally,  if  the  goods  hod  never  been  re- 
moved from  his  warehouse.  Thequestion  on  the  right  of  the  consignor  to 
atop  and  retain  the  goods,  can  never  occur  where  the  factor  has  acted  strictly 
according  to  tbe  orders  of  his  principal,  and  where,  conseqaently,  be  has 
bound  him  by  his  contract.  There  would  be  no  possible  ground  for  argu- 
ment in  the  case  now  before  the  court,  if  the  plaintiffs  in  the  action  could 
muntain  that  Tarings  &  Co.  had  sold  to  them  by  the  intervenldon  of  Free- 
man, and  were  therefore  hound  tx  mntraetu  to  deliver  the  goods.  Lord 
Mansfield's  opinion  upon  the  direct  question  of  the  right  of  the  consignor 
to  stop  tbe  goods  against  a  third  party  who  baa  obttunod  an  indorsement  of 
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the  bill  of  lading,  is  quoted  in  favor  of  the  consignor,  as  delirered  in  tiro 
cases  at  Nisi  Priu3;(a)  Savignao  v.  Cuff,  in  1778,  aud(6)  Stokes  t.  La  Ki- 
Tiere  in  1785.  Observations  are  made  on  these  cases,  that  thej  are 
governed  bj  particnlar  circnmslances ;  and  nndonbtedly  nhen  there  is  not 
~^,. o-  *an  accurate  and  agreed  state  of  them,  no  great  stress  can  be  laid 
>■  -I  on  the  anthority.  The  case  of  Caldwell  v.  Ball(c)  is  improperly 
quoted  on  the  part  of  the  pluntiffs  in  the  action,  because  the  qnestioo  there 
was  on  the  priority  of  oonsignments,  and  the  right  of  the  consignor  did  not 
come  under  consideration.  The  case  of  Hibbert  v.  CarterftfJ  was  also  cited 
on  llie  same  aide,  not  as  having  decided  any  question  upon  the  consignor's 
right  to  stop  the  goods,  but  as  establishing  a  position  that  by  the  indorse- 
ment of  the  bill  of  lading,  the  property  vas  so  completely  transferred  to 
the  indorsee,  that  the  shipper  of  the  goods  had  no  longer  an  iuBorable 
interest  in  them.  The  bill  of  lading  in  that  case  had  been  indorsed  to  a 
oreditor  of  the  shipper ;  and,  undoubtedly,  if  the  fact  had  been  as  it  was  at 
first  supposed,  that  the  cargo  had  been  accepted  in  payment  of  the  debt, 
the  conclusion  would  have  been  just:  for  the  property  of  the  goods,  and 
the  risk,  would  have  completdy  passed  from  the  shipper  to  the  indorsee ; 
it  would  have  amomited  to  a  sale  executed  for  a  consideration  paid.  Bnt 
it  is  not  to  be  inferred  from  that  case,  that  an  indorsement  of  a  bill  of 
lading,  the  goods  remaining  at  the  risk  of  the  shipper,  transfers  the  pro- 
perty so  that  a  policy  of  insurance  upon  them  in  his  name  would  be  v(»d. 
The  greater  part  of  the  consignments  from  the  West  Indies,  and  all  coun- 
tries where  the  balance  of  trade  is  in  favor  of  England,  are  made  to  a 
creditor  of  the  shipper :  but  they  are  no  disohai^  of  the  debt  by  indorse- 
ment of  the  bill  of  lading;  the  expense  of  insurance,  freight,  duties,  are 
all  charged  to  the  shipper,  and  the  net  proceeds  alone  can  be  applied  to 
the  discharge  of  his  debt.  The  case,  therefore,  has  no  application  to  the 
present  qnestion.  And  from  all  tbe  cases  that  have  been  collected,  it  does 
not  appear  that  there  has  ever  been  a  decision  against  the  legal  right  of 
tbe  consignor  to  stop  the  goods  in  transitu,  before  the  case  now  bronght 
before  this  court.  VHicn  a  point  in  law  which  is  of  general  concern  in  the 
daily  bosInesB  of  the  world,  is  directly  decided,  the  event  of  it  fixes  the 
public  attention,  directs  the  opinion,  and  regulates  the  prsotice  of  those  who 
are  interested.  Bnt  where  no  such  decision  has  in  fact  occnrred,  it  is 
impossible  to  fit  uiy  standard  of  opinion  upon  loose  reports  of  incidental 
arguments.  The  mle  therefore,  which  the  conrt  is  to  lay  down  in  this 
r*4T41  ^*^  *'^'  ^^^^  ^^'  effect,  not  to  disturb,  *but  to  settle  tbe  notions 
^  -I  of  the  commercial  part  of  this  country,  on  a  point  of  very  great  im- 
portance, as  it  regards  the  security  and  good  faith  of  their  transactions. 
For  these  reasons,  we  think  the  judgment  of  the  Court  of  King's  Bench 
ongbt  to  be  reversed. 
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The  /oUmcing  account  of  the  further  proceedingt  in  iki»  eate  i'»  given,  by 
Mr.  Eaii,  in  a  note  to  kit  Report*,  vol.  2,  p.  19  : — 

JhiB  case  first  csme  on  upon  a  demnrrer  to  evidence,  on  nbioh  there  was 
jadgmcat  for  the  plaintiff;  this  court  holding,  that  though  the  veador  of 
goods  might,  bb  between  himself  and  the  vendee,  stop  them  in  transitn  to 
the  latter,  in  caee,of  bis  insolvencj,  not  having  paid  for  them;  yet  that  if 
the  vendee,  having  in  his  poaaeesion  the  bill  of  lading  indorsed  in  blank  hj 
the  vendor,  before  such  stopping  in  transitu,  indorse  and  deliver  it  to  a 
third  pereon  for  a  valuable  consideration  and  'without  notice  of  the  non- 
payment, the  right  of  the  vendor  to  stop  in  transitu  is  thereby  divested  as 
against  such  bond  fde  holder  of  the  bill.  This  judgment  was  reversed 
upon  a  writ  of  error  in  the  Exchequer  Chamber;  where  it  was  considered 
that  a  bill  of  lading  was  not  a  negotiable  instrument,  the  indorsement  of 
which  passed  the  property  ^roj»-tb  vigore,  like  the  indorsement  of  a  bill  of 
exchange ;  though  to  some  purposes  it  was  assignable  by  indorsement,  bo 
as  to  operate  as  a  discharge  to  the  captain  who  made  a.  delivery  bond  fde  to 
the  assignee.  1  H.  Black.  357.  The  latter  judgment  was  in  its  turn  re- 
versed in  the  House  of  Lords,  in  T.  S3,  Q.  3,  and  a  venire  facias  de  novo 
directed  to  be  awarded  by  B.  R.  5  Term  Rep.  307,  and  2  H.  Black.  211. 
The  groond  of  that  reversal  was,  that  the  demnrrer  to  evidence  appeared 
to  be  informal  on  the  record  MS.  The  very  elaborate  opinion  delivered  by 
Mr.  Jtistice  Buller,  upon  the  principal  question  before  the  House,  a  copy  of 
whioh  he  afterwards  permitted  me  to  take,  I  shall  here  subjoin,  as  it  con- 
tains  the  most  comprehensive  view  of  the  whole  of  this  subject  which  is 
anywhere  to  be  fonud.  A  venire  facias  de  novo  having  been  accordingly 
awarded  by  6.  R.,  a  special  verdict  was  found  upon  the  second  trial,  con- 
taining in  substance  the  same  facts  as  before;  with  this  addition,  that  the 
jury  found,  that  by  the  cnstom  of  merchants,  hills  of  lading  for  the  deli- 
Tery  of  goods  to  the  order  *of  the  shipper  or  bis  assigns,  are,  after  p.j  jg-i 
the  shipment,  and  before  the  voyage  performed,  negotiable  and  '■  •• 
transferable  by  the  shipper's  indorsement  and  delivery,  or  transmitting  of 
the  same  to  any  other  person  ;  and  that  by  such  indorsement  and  delivery 
or  transmission,  the  property  in  snch  goods  is  transferred  to  such  other 
person.  And  that  by  the  custom  of  merchants,  indorsements  of  bills  of 
lading  in  blank  may  be  filled  up  by  the  person  to  whom  they  are  so  delivered 
or  transmitted,  with  words  ordering  the  delivery  of  the  goods  to  be  made 
to  such  person :  and  according  to  the  practice  of  merchants,  the  same, 
when  filled  up,  have  the  same  operation  and  effect  as  If  it  had  been  done 
by  the  shipper.  On  this  special  verdict,  the  Court  of  B.  R.,  understanding 
that  the  case  was  to  bo  carried  up  to  the  House  of  Lords,  declined  entering 
into  a  discussion  of  it;  merely  saying,  that  they  still  retained  the  opinion 
delivered  upon  the  former  case,  and  gave  judgment  for  the  plaintiffs. 
6  Term  Rep.  688. 

LICKBARROW   AND  ANOTHER  v.  MASON  AND  OTHERS,  IN 
ERROR.— DOM.  PROG.  1793. 

BuJler,  J. — Before  I  consider  what  is  the  law  arising  on  this  case,  I  shall 
endeavor  to  ascertain  what  the  case  itself  is.    It  appears  that  the  two  bills 
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of  lading  were  indorsed  in  blank  by  Tnring,  and  sent  bo  indorsed  in  (he 
same  state,  bj  Freeman,  to  the  pUintiffs,  in  order  that  the  goods  might,  oi 
their  arriTsl  at  I^verpool,  be  taken  posaeBsion  of,  and  sold  by  the  plaintiff, 
on  Freeman's  account.  I  Bball  firet  oonsider  what  is  the  effect  of  a  blank 
indorsement;  and  secondly,  I  will  examine  whether  the  words  "to  be  so 
sold  bj  the  plaintiffs  on  Freeman's  account,"  make  any  difference  in  tbe 
case.  As  to  the  first,  I  am  of  opinion  that  a  blank  indorsement  has  pre- 
cisely the  same  effect  that  an  indorsement  to  deliver  to  the  plaintiffs  would 
bave.  In  tbe  case  of  bills  of  exchange,  tbe  effect  of  a  blaok  indorsement  ii 
too  universally  known  td  be  donbted ;  and,  therefore,  on  that  head,  I  shall 
only  mention  the  case  of  Ruesell  v.  Langst&ffe,  Bougl.  496,  where  a  naD 
indorsed  his  name  on  copper-plate  checks,  made  in  the  form  of  promissotj 
notes,  but  in  blank,  i.  e.,  without  any  sum,  dste,  or  time  of  payment :  and 
the  court  held,  that  the  indorsement  on  a  blank  note  is  a  letter  of  credit  for 
r*ll(n  "^  *''"'sfi''i'^  '"*™  i  ""^  ^^^  defeodnnt  was  liable  for  the  sum  aftw- 
'■  -J  wards  inserted  on  the  note,  whatever  it  might  be.  In  tbe  case  of 
bills  of  lading,  it  has  been  admitted  at  your  Lordship's  bar,  and  was  so  in 
the  Court  of  King's  Bench,  that  a  blank  indorsement  has  the  same  effects! 
an  indorsement  filled  up  to  deliver  to  a  particular  person  by  name.  In  the 
case  of  Snee  v.  Prescott,  Lord  Hardwicke  thought  that  there  was  a  distinc- 
tion between  a  bill  of  lading  indorsed  in  blank,  and  one  that  was  filled  ap; 
and  upon  that  ground  part  of  hia  decree  was  founded.  But  that  I  conceiTe 
to  be  a  clear  mlHtake.  And  it  appears  from  the  case  of  Savignao  v.  Cuff, 
(uf  which  case  I  know  nothing  but  from  what  has  been  quoted  by  tbe  oona- 
sel,  and  that  case  having  occurred  before  the  nnfortunate  year  1780,(<i)  no 
further  account  can  be  obtained,)  that  though  Lord  Mansfield  at  first 
thought  that  there  was  a  distinction  between  the  bills  of  lading  indorsed  in 
blank  and  otherwise,  yet  he  afterwards  abandoned  that  ground.  In  Solo- 
mon's V.  Nyssen,  Mich.  1788,  2  Term  Rep.  674,  the  bill  of  lading  was  to 
order  or  assigns,  and  the  indoreenient  in  blaok ;  but  the  court  held  it  to  be 
clear  that  the  property  passed.  He  who  delivers  a  bili  of  Isding  indorsed 
in  blank  to  another,  not  only  puts  it  in  the  power  of  the  person  to  whom  it 
is  delivered,  but  gives  him  authority  to  fill  it  up  as  he  pleases;  and  it  has 
the  same  effect  as  if  It  were  filled  up  with  an  order  to  deliver  to  him.  The 
next  point  to  be  considered  is,  what  difference  do  the  words  "  to  be  sold  by 
the  plaintiffs  on  Freeman's  account,"  make  in  tbe  present  case?  It  has 
been  argued  that  they  prove  the  plainti^  to  be  factors  only.  But  it  is  to 
be  observed,  that  these  words  are  not  found  in  the  bill  of  lading  itself :  and 
therefore,  they  cannot  alter  the  nature  and  construction  of  it,  I  say  tbey 
were  not  in  the  bill  of  lading  itself;  for  it  ie  expressly  stated  that  the  bill 
of  lading  was  sent  by  Freeman  in  the  same  state  iu  which  it  was  received, 
and  in  that  there  was  no  restriction  or  qualification  whatever ;  but  it  ap- 
peared by  some  other  evidence,  I  suppose  by  some  letter  of  advice,  that  the 
goods  were  so  sent,  to  be  so  sold  by  tbe  plaintiffs  on  Freeman's  account 
Supposing  that  the  plaintiffs  are  to  be  considered  as  factors,  yet  if  the  bill 
of  lading,  as  I  shall  contend  presently,  passes  the  legal  property  in  tbe 
1*4171  E^^t  ^^  circumstance  of  tbe  plaintiffs  being  liable  to  render  in 
'-        ^  account  to  Freemanforlboaegoods'afterwardSfWiUnotputTnring 
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in  &  bettor  condition  in  this  cause ;  for  &  tactoi  lias  not  onl;  a  right  to  keep 
goods  till  he  ia  paid  all  that  he  has  sdvanced  or  expended  on  acooaot  of  the 
particular  goods,  bat  also  tilt  he  ia  paid  the  balance  of  his  general  account. "f 
The  trnth  of  the  case,  as  I  consider  it,  is,  that  rrecnaQ  transferred  the 
legal  property  of  the  goods  to  the  plaintiffs,  who  were  to  sell  them,  and  pay 
themselves  the  520^  advanced  in  bills  out  of  the  produce,  and  so  he  ac- 
conotable  to  Freeman  for  the  remainder,  if  there  were  any.  But  if  th« 
goods  had  not  sold  for  so  much  as  5102.,  Freeman  would  still  have  remained 
debtor  to  the  plaintiffs  for  the  difference;  and  so  far  only  they  were  sold 
on  Freeman's  aocoanl.  But  I  hold  that  a  footor  who  has  the  legal  pro- 
perty in  goods,  can  never  have  that  property  taken  from  him,  till  he  is 
paid  the  nttermoBt  farthing  which  is  due  to  him.  Kruger  v.  Wilcocka, 
Ambl.  252. 

Thia  brings  me  to  the  two  great  qnealions  in  the  cbdso,  which  are  un- 
doubtedly of  aa  much  importance  to  trade  as  any  queation  which  ever  can 
arise.  The  first  ia,  whether  at  low  the  property  of  goods  at  sea  passes  by 
the  endorsement  of  a  bill  of  lading  f  The  second,  whether  the  defendant, 
who  stands  in  the  place  of  the  original  owner,  had  a  right  to  stop  the  goods 
in  transitu  7  And  as  to  the  first,  every  authority  which  can  be  adduced 
from  the  earliest  period  of  time  down  to  the  present  hour,  agree  that  at  lair 
the  property  does  pass  as  absolutely  and  as  effectually  as  if  the  goods  had 
been  actually  detivered  into  the  hands  of  the  consignee.  In  1690  it  was 
BO  decided  in  the  case  of  Wiseman  v.  Vandeputt,  2  Vern.  203.  In  1097, 
tbd  Court  determined  agun  in  Evans  v.  Martlett,  that  the  property  passes 
by  the  bill  of  lading.  That  case  is  reported  in  1  Lord  Baym.  271,  and 
in  12  Mod.  156  ;  and  both  books  agree  in  the  points  decided.  Lord  Bay- 
mond  states  it  to  be,  that  if  goods  by  a  bill  of  lading  are  consigned  to  A., 
A.  ia  the  owner,  and  must  bring  the  action  :  but  if  the  bill  be  special,  to  be 
delivered  to  A.,  to  the  use  of  B.,  B.  ought  to  bring  the  action  :  but  if  the 
bill  be  general  to  A.,  and  the  invoice  only  shows  that  they  are  on  account 
of  B.  (which  I  take  to  be  the  present  case)  A.  ought  always  to  faring  the 
action  ;  for  the  property  ia  in  bim,  and  B.  has  only  a  trust.  And  Holt, 
C.  J.,  says  the  consignee  of  a  bill  of  lading  has  such  a  property  as  that  he 
may  assign  it  over;  and  Shower  said  it  bad  been  so  adjudged  *in  «jiqi 
the  Exchequer.  In  12  Mod.  it  ia  said  that  the  Court  held  that  the  <■  -I 
invoice  signified  nothing  ;  but  that  the  consignment  in  a  bill  of  lading  gives 
the  property,  except  where  it  is  for  the  account  of  another  ;  tbat  is,  where 
on  the  face  of  the  bill  it  imports  to  be  for  another.  In  Wright  t.  Camp- 
bell, in  1767,  (4  Burr.  2046,)  Lord  Mansfield  aaid,  "If  the  goods  are  boti& 
fide  eold  by  the  factor  at  aea  (as  they  may  be  where  no  other  delivery  can 
be  given)  it  will  be  good  notwithstanding  the  stat.  21  Jac.  1.  The  vendee 
shall  hold  them  by  virtue  of  the  bill  of  sale,  though  no  actual  possession  be 
delivered  ;  and  the  owner  can  never  dispute  with  the  vendee,  because  the 
goods  were  sold  btmdjidef  and  by  the  owner's  own  authority."  His  lord- 
ship added  (though  it  is  not  stated  in  the  printed  report)  that  the  doctrine 
in  Lord  Kaymond  was  right,  that  the  property  of  goods  at  aea  was  trans- 
ferrable.  In  Fearon  v.  Bowers,  in  1753,  Lord  Chief  Justice  Lee  held,  that 
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ft  bill  of  lading  transferred  tbe  property,  and  &  right  to  assign  that  propertj 
by  endoraement :  but  that  the  captain  nas  discharged  by  a  deliTery  nitder 
either  bill.  In  Snee  t.  Prescot,  in  1743,  {1  Atk.  245.)  Lord  Hardwieto 
sayR,  "  Where  a  factor,  by  the  order  of  hia  principal,  buys  gooda  with  hii 
own  money,  and  makes  tbe  bill  of  lading  absolutely  in  the  principal's  name, 
to  have  the  goods  delivered  to  tbe  principal,  in  snch  case  the  factor  caBnat 
countermand  the  bill  of  lading;  bnt  it  passes  the  property  of  the  goodt 
fnlly  and  trrerocably  to  the  principal."  Then  he  distingDishea  the  cue  of 
blank  endorsement,  in  which  he  was  clearly  wrong.  He  admits,  too,  that 
if  upon  a  bill  of  lading  between  merchants  residing  in  different  coantrics, 
the  goods  be  shipped  and  consigned  to  the  principal  expressly  in  the  body 
of  the  bill  of  lading,  that  vesta  the  property  in  the  consignee.  In  Caldwell 
V.  Ball,  in  1786,  {1  Term  Rep.  205,)  the  Court  held  that  the  indorsement 
of  the  bill  of  lading  was  an  immediate  transfer  of  the  legal  interest  in  the 
cargo.  In  Hibbert  v.  Carter,  in  1787,  (1  Term  Bep.  745,)  tbe  conrt  held 
again  that  the  indorsement  and  delivery  of  the  bill  of  lading  to  a  crediW 
prtmd/aine  conveyed  the  whole  property  in  the  goods  from  the  time  of  lis 
delivery.  The  case  of  Godfrey  v.  Furw),  3  P.  Wms.  185,  was  quoted  « 
behalf  of  the  defendant.  A  merchant  at  Bilboa  sent  goods  from  thence  to 
r*iiQi  ^''  '^  merchant  in  London,  for  the  nse  of  B.,  and  drev  bills  on  E 
>■  -I  for  the  money.  The  goods  arrived  *in  London,  which  B.  received, 
but  did  not  pay  the  money,  and  died  insolvent.  The  merchant  beyond  eet 
brought  his  bill  against  the  executors  of  tbe  merchant  in  London,  praying 
that  the  goods  might  be  accounted  for  to  him,  and  insisUng  that  be  had  a 
lien  on  them  till  paid. 

Lord  Chancellor  says, — "  When  a  merchant  beyond  sea  consigns  good< 
to  a  merchant  in  London  on  account  of  the  latter,  and  draws  bills  on  him 
for  Buoh  goods,  tbongh  the  money  be  not  paid,  jet  the  property  of  the  goodi 
vests  in  the  merchant  in  London,  who  is  credited  for  them,  and  consequeotl; 
they  are  liable  to  his  debts.  But  where  a  merchant  beyond  sea  oonsigDi 
goods  to  a  factor  in  London,  who  receives  thefti,  the  factor  in  this  case,  being 
only  a  servant  or  agent  for  the  merchant  beyond  sea,  can  have  no  property 
in  such  goods,  neither  will  they  be  affected  by  his  bankruptcy."  The  whale 
of  this  case  is  clear  law ;  but  it  makes  for  the  plaintiffs  and  not  the  defead- 
ants.  The  first  point  is  this  very  case ;  for  the  bill  of  lading  hero  is  gene- 
rally to  the  plaiutid^,  and  therefore  on  their  account ;  and  in  such  case, 
though  the  money  be  not  paid,  tbe  property  vests  in  the  consignee.  Aacl 
this  is  BO  laid  down  without  regard  to  the  question,  whether  tbe  goods  were 
received  by  the  consignee  or  not.  The  next  point  there  stated  is,  what  ia 
the  law  in  the  case  of  a  pure  factor,  without  any  demand  of  his  own  Y  Lord 
King  says  he  would  have  no  property.  This  expression  is  used  as  between 
consignor  and  consignee,  and  obviously  means  no  more  than  that,  in  the  case 
put,  the  consignor  may  reclaim  the  property  from  the  consignee.  The  reason 
given  by  Lord  Ring  is,  because  in  this  case  the  factor  is  only  a  servant  ot 
agent  for  the  merchant  beyond  sea.  I  agree,  if  be  be  merely  a  servant  or 
agent,  that  part  of  the  case  is  also  good  law,  and  the  principal  may  retain 
the  property.  But  then  it  remains  to  be  proved  that  a  man  who  is  in  ad- 
vance, or  under  acceptances  on  account  of  the  goods,  is  simply  and  merely 
a  servant  or  agent;  for  which  no  authority  has  been,  or,  as  I  belieTe,  »n 
be,  produced.    Here  the  bills  were  drawn  by  Freeman  upon  the  plaintiffi 
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upon  tbe  same  ia,j,  &nd  at  the  same  time,  ai  he  sent  the  goods  to  them ; 
and  therefore  this  muHt,  by  fair  and  neoessar;  intendment,  be  taken  to  bo 
one  entire  tranaaotion ;  and  that  the  billa  vere  drawn  on  account  of  the 
goods,  unless  the  contrary  appear. — So  fcr  from  the  •contrary  ap-  r^irtn-. 
pearing  here,  when  it  was  thought  proper  to  allege  on  this  demurrer  '-  ^ 
that  the  price  of  the  goods  was  not  paid,  it  is  expressly  so  stated;  for  the 
demnrrer  says,  that  the  price  of  the  goods  is  now  due  to  Tnring  and  Son. 
But  it  finds  that  the  other  bills  were  afterwards  paid  by  the  plaintiffs;  and 
consequently  they  have  paid  for  the  goods  in  question.  As  between  the 
principal  and  mere  &otor,  who  has  neither  advanoed  nor  engaged  in  any 
thing  for  his  principal,  the  principal  has  a  right  at  all  times  to  take  back 
his  goods  at  will :  whether  they  be  actually  in  the  factor's  possession,  or 
only  on  their  passage,  makes  no  difference ;  the  principal  may  countermand 
his  Older :  and  though  the  property  may  remain  in  the  factor  till  such 
oouDtermand,  yet  from  that  moment  the  property  revests  in  the  principal, 
and  he  may  maintain  trover.  But  in  the  present  case  the  plaintiffs  are  not 
that  mere  agent  or  servant;  they  have  advanced  510^.,  on  the  credit  of 
those  goods,  which  at  a  rising  market  were  worth  only  557J. ;  and  they  have 
beside,  as  I  conceive,  the  legal  property  in  the  goods  under  the  bill  of  lading 
But  it  was  contended  at  the  bar,  that  the  property  never  passed  out  of 
Turing :  and  to  prove  it,  Hob.  41  was  cited.  In  answer  to  this  I  must  beg 
leave  to  say,  that  the  position  in  Hobart  does  not  apply ;  because  there  no 
day  of  payment  was  given ;  it  was  a  bargun  for  ready  money ;  but  here  a 
month  was  given  for  payment.  And  in  Noy's  Maxims,  87,  this  is  lud 
down;  "If  a  man  do  agree  for  a  price  of  wares,  he  may  not  carry  them 
away  before  he  hath  paid  for  them,  if  he  have  not  a  day  expressly  given  to 
him  to  pay  for  them."  Thorpe  v.  Thorpe,  Bep.  temp.  Holt,  96,  and  Brice 
V.  James,  Rep.  temp.  Lord  Mansfield,  S.  P.  So  By.  30  and  76.  And  in 
Sbep.  Touch.  222,  it  is  laid  down,  that  '*  if  one  sell  me  a  horse,  or  any- 
thing for  money,  or  any  other  valuable  consideration,  and  the  same  thing 
is  to  be  delivered  to  me  at  a  day  certiun,  and  by  our  agreement  a  day  is  set 
for  the  payment  of  the  money,  it  is  a  good  bargain  and  sale  to  alter  the  pro- 
perty thereof;  and  I  may  have  an  action  for  the  thing,  and  the  seller  for 
hia  money."  Thus  stand  the  anthorities  on  the  point  of  legal  property ;  and 
from  hence  it  appears  that  for  upwards  of  100  years  past  it  has  been  the 
universal  doctrine  of  Westminster-hall,  that  by  a  bill  of  lading,  and  by  the 
aaaignment  of  it,  the  legal  property  does  pass.  And,  as  1  conceive,  there 
ID  judgment,  *noT  even  a  dictum,  if  properly  understood,  which   . 


impeaches  this  long  string  of  cases.     On  the  contrary,  if  any  argn- 
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ment  can  be  drawn  by  analogy  from  older  cases  on  the  vesting  of  property, 
they  all  tend  to  the  same  conclusion.  If  these  oases  be  law,  and  if  the  legal 
property  be  vested  in  the  plaintiffs,  that,  as  it  seems  to  me,  puts  a  total  end 
to  the  present  case ;  for  then  it  will  be  incumbent  on  the  defendant  to  show 
(hat  they  have  superior  equity  which  bears  down  the  letter  of  the  law ;  and 
which  entitles  them  to  retain  the  goods  against  the  legal  right  of  the  plain- 
tiffs,  or  they  have  no  case  at  all.  I  find  myself  justified  in  saying  that  the 
legal  title,  if  in  the  plaintiffs,  must  decide  this  cause  by  the  very  words  of 
the  judgment  now  appealed  against;  for  the  noble  Lord  who  pronounced 
that  judgment,  emphatically  observed  in  it,  "  that  the  plainti^  claim  under 
Freeman;  but  though  they  derive  a  title  under  him,  they  do  not  represent 
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him,  so  U  to  be  anstrerable  for  his  engagements ;  nor  are  tbey  affected  b; 
ttBj  notice  of  those  circumstanoee  which  would  bar  the  claintB  of  him  at  hii 
assignees."  This  doctrine,  to  which  I  fully  subscribe,  seems  to  me  to  be  i 
eleat  answer  to  any  supposed  lien  which  Turing  may  have  on  the  goods  in 
queatioD  for  the  original  price  of  them. 

But  the  second  questioa  made  in  the  case  is,  that  howerer  the  legal  pro- 
perty be  decided,  the  defendants,  who  stand  in  the  place  of  the  originil 
owner,  had  a  right  tfl  stop  the  goods  in  translta,  and  have  a  lien  for  the 
original  price  of  tbem.  Before  I  consider  the  snthoritiea  applicable  to  tbis 
part  of  the  case,  I  will  beg  leave  to  make  a  few  obseTvations  on  the  right  of 
stopping  goods  in  traneita,  and  on  the  nature  and  principle  of  liens.  Ist, 
Neither  of  them  are  founded  on  property ;  but  thej  necessarily  suppose  tbc 
property  to  be  ia  some  other  person,  and  not  in  him  who  sets  up  either  of 
these  rigbt.-t"  They  are  qualified  rights,  which  in  girea  cases  may  be  eier- 
dsed  over  the  property  of  anotber  :  and  it  is  a  contradiction  in  terms  to  nj 
a  maa  baa  a  Iten  upon  his  owa  goods,  or  a  right  to  stop  his  own  goods 
in  transitu.  If  the  goods  be  hie,  he  has  a  right  to  the  poesession  of 
them  whether  they  be  in  transitu  or  not :  he  has  a  right  to  sell  oi 
dispose  of  them  as  he  pleases,  without  the  option  of  any  other  persoD : 
hut  he  who  has  a  lien  oaly  on  goods,  has  no  right  so  to  do ;  he  can  only 
r*422T  '^**"''  "*fi'<i  *'"  '^^  original  price  bo  paid :  and  ^therefore  if  goods 
>■  -J  are  sold  for  500^,  and  by  a  change  of  the  market,  before  they 
are  delivered,  they  become  next  day  worth  1000^.,  the  vendor  can  oslj 
retain  them  till  the  500^.  be  paid,  unless  the  bargain  be  absolately  rescinded 
by  the  vendee's  refusing  to  pay  the  500^. — 2ndly,  Liens  at  law  exist  only 
in  oases  where  the  party  entitled  to  them  has  the  possession  of  the  goods: 
and  if  he  once  part  with  the  possession  after  the  lien  attaches,  the  lien  a 
gone.^  Srdly,  The  right  of  stopping  tn  tranntu  is  founded  wholly  on 
equitable  principles,  which  have  been  adopted  in  courts  of  law ;  and  u 
far  as  they  have  been  adopted,  I  agree  they  will  bind  at  law  as  well  as  in 
equity.  So  late  as  the  year  1690,  this  rigbt,  or  privilege,  or  whatever  it 
may  be  called,  was  unknown  to  the  law.  The  first  of  these  propositions  is 
self-evidcDt,  and  requires  do  argument  to  prove  it.  As  to  the  second,  which 
respects  liens,  it  is  known  and  unquestionable  law,  that  if  a  carrier,  a  farrier, 
a  tailor,  or  an  inn-keeper,  deliver  up  the  goods,  his  lien  is  gone.  So  also  ii 
the  ease  of  a  factor  as  to  the  particular  goods  :  but,  by  the  general  usage  ia 
trade,  he  may  retain  for  the  balance  of  his  account  all  goods  in  his  hands, 
without  regard  to  the  time  when  or  on  what  account  he  received  tbem.  In 
Snee  r.  Fresoot,  Lord  Hardwicke  says  that  which  not  only  appbes  to  At 
case  of  liens,  but  to  the  right  of  stopping  goods  in  tramilu  vnder  circam- 
stanoes  similar  to  tho  case  ia  judgment:  for  be  says,  where  goods  have  been 
negotiated,  and  sold  again,  there  it  would  be  mischievous  to  say  that  tbe 
vendor  or  factor  should  have  a  lien  upon  the  goods  for  the  price  ;  for  then 
no  dealer  would  know  when  he  purchased  goods  safely.  So  in  Lempriere  v. 
Taaley,  (2  Term  E.  485,)  the  Court  said  it  wonld  be  a  great  incoav enieoce  to 
commerce  if  it  were  to  be  laid  down  as  law,  that  a  man  could  never  take  np 

i  Bee  tbe  distiuetioii  drawn  by  Bayley,  J.,  between  the  right  of  potaession  tad 
that  prop  ert;,  post,  4S2  ;  in  Dotia. 
t  Sea  Levy  v.  Barnard,  8  Taunt.  US. 
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money  npon  the  credit  of  goods  cODSigned  till  thej  actually  arrived  in  port. 
There  are  other  onsea  which  in  mj  judgment  apply  aa  strongly  against  the 
right  of  seizing  t'n  Iransilu  to  the  extent  contended  for  by  the  defcndauta ; 
but  before  I  go  into  them,  ntth  your  lordships'  penniasion,  I  will  state 
shortly  the  faots  of  the  case  of  Snee  t.  Fresoot,  with  a  few  more  observa- 
tions upon  it.  The  doctrine  of  stopping  in  Iratmitu  owes  its  origin  to  courts 
of  equity  ;  and  it  is  very  material  to  observe  that  in  that  case,  as  well  aa 
many  others  which  have  followed  it  at  law,  the  question  is  not  ai 
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vested  under  the  bill  of  lading  7  for  that  was  considered  aa  being  clear ;  but 
whether,  on  the  insolvency  of  the  consignee,  who  bad  not  paid  for  the  goods, 
the  consignor  could  countermand  the  consignment  f  or,  in  other  words, 
divest  the  property  which  was  vested  in  the  consignee?  Snee  and  Baxter, 
assignees  of  John  Toilet  v.  Prescot  and  others,  1  Atk.  245.  Tollot,  a  mer- 
chant  in  London  shipped  to  Ragueneau  and  Co.,  his  factors  at  Leghorn, 
serges  to  sell,  and  to  buy  double  the  value  in  mlks;  for  which  the  factors 
vrere  to  pay  half  in  ready  money  of  their  own,  which  Toilet  would  repay 
by  bills  drawn  on  him.  The  silks  were  bought  accordingly,  and  shipped 
on  board  Dawson's  ship,  marked  T ;  Dawson  signed  three  bills  of  lading, 
to  deliver  at  London  to  factors'  consignors,  or  their  order.  The  factors  in- 
dorsed one  hill  of  lading  in  blank,  and  sent  it  to  Toilet,  who  filled  up  the 
same  and  pawned  it.  The  bills  drawn  by  the  factors  on  Toilet  were  not 
pud,  and  Toilet  became  a  bankrupt.  The  &ctors  sent  another  bill  of  lading, 
properly  indorsed,  to  Prescot,  who  offered  to  pay  the  pawnee,  but  he  refused 
to  deliver  up  the  bill  of  lading ;  on  which  Prescot  got  posEessloQ  of  the  goods 
from  Dawson,  under  the  last  bill  of  lading.  The  aasiguees  of  Toilet  brought 
the  bill  to  redeem  by  paying  the  pawnee  out  of  the  money  arising  by  sale, 
and  to  have  the  rest  of  the  produce  paid  to  them  :  and  that  the  fuctors, 
although  in  possession  of  the  goods,  should  be  considered  as  general  creditors 
only,  and  be  driven  to  come  in  under  the  commission.  Decreed,  1st.  That 
the  factors  should  be  paidj  2nd,  the  pawnees;  and  3rd,  the  surplus  to  the 
assignees.  The  decree  was  just  and  right  in  saying  that  the  consignor,  who 
never  had  been  paid  for  the  goods,  and  the  pawnees,  who  had  advanced 
money  upon  the  goods,  should  both  be  paid  out  of  the  goods  before  the 
consignee  or  his  assignees  sbould  derive  any  benefit  from  them.  That 
was  the  whole  of  the  decree ;  and  if  the  circumstance  of  the  consignor's 
interest  being  first  provided  for,  be  thought  to  have  any  weight,  I  answer, 
1st.  That  such  provision  was  founded  on  what  is  now  admitted  to  be  an 
apparent  mistake  of  tbe  law,  in  supposing  that  there  was  a  difference  be- 
tween a  full  and  a  blank  indorsement.  Lord  Hordwick  considered  the  legal 
property  in  that  case  to  remain  in  the  consignor,  and,  'therefore,  r:^ii>i-i 
gave  him  the  preference.  2ndly.  That  whatever  might  be  the  law,  ^  ^ 
the  mere  fact  of  the  oonsignors's  being  in  possession  was  a  sufficient  reason 
for  a  court  of  equity  to  say,  We  will  not  take  the  possession  from  you  till 
yon  have  been  paid  what  is  due  to  yon  for  the  goods.  Lord  Hurdwicke 
expressly  said — "  This  Court  will  not  say,  as  tbe  factors  have  re-seized  the 
goods,  that  tbey  shall  be  taken  out  of  their  hands  till  payment  of  the  half- 
price  which  they  have  laid  down  upon  them.  He  who  seeks  equity  mnst 
do  equity ;  and,  if  he  will  not,  he  mast  not  expect  relief  from  a  court  of 
equity.    It  is  in  vain  for  a  man  to  say  in  that  court,  I  have  the  law  with 
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me,  nnless  he  will  fltiow  that  ha  hu  equity  vitb  him  alao.  If  he  mem  la 
rely  on  the  Uw  of  his  case,  he  most  go  to  a  court  of  law ;  and  so  a  oonl 
of  equity  will  always  tell  him  under  those  cironmstances."  The  case  <i 
Snee  v.  Freaoot  is  miserably  reported  in  the  printed  book :  and  it  wai  the 
misfortuDe  of  Lord  Hardwioke,  and  of  the  public  in  general,  to  hare  muy 
of  his  determinations  published  in  an  incorrect  and  slovenly  way  :  and,  fei- 
haps,  even  himself,  by  being  rery  diffuse,  has  Itud  a  foundation  for  doabb 
which  otherwise  would  never  have  existed.  I  have  quoted  that  case  frami 
yiS.  note  taken,  as  I  oollect,  by  Mr.  John  Cox,  who  was  connael  in  the 
cause ;  and  it  seems  to  me  that,  on  taking  the  whole  of  the  case  together,  it 
is  apparent,  that,  whatever  might  have  been  said  on  the  law  of  the  cue  in 
a  most  elaborate  opinion,  Lord  Hardwicke  decided  on  the  equity  alone,  srit- 
ing  oat  of  all  the  particular  circumstances  of  it,  without  meaning  (o  settle 
the  principles  of  law  on  which  the  present  case  depends.  In  one  part  of  hit 
judgment  he  says,  that  in  strictness  of  law,  the  property  vested  in  Toilet  U 
the  time  of  the  purchase ;  "  but,  however  that  may  be,"  says  he,  "(hu 
Court  will  not  compel  the  factors  to  deliver  the  goods  without  being  dis- 
bursed what  they  have  laid  out."  He  be^ns  by  saying,  "  the  demand  ie  u 
harsh  as  can  possibly  come  into  a  court  of  equity."  And  in  another  put 
of  his  judgment  he  says,  "Supprae  the  legal  property  in  these  goods  ra 
vested  in  the  bankrupt,  and  that  the  assignees  bad  recovered,  yet  this  Ctmi 
would  not  suffer  them  to  take  out  execution  for  the  whole  value,  but  would 
oblige  them  to  account."  But  further,  as  to  the  right  of  seizing  or  stopping 
r*d9'^i  ^^^  goods  Ml  trantitu,  I  hold,  that  no  man  who  has  not  equity  w 
<■  ^  his  side  *can  have  that  right.  I  wilt  say  with  confidence,  thit  no 
case  or  authority  till  the  present  judgment,  can  be  produced  to  show  thit  he 
has.  But,  on  the  other  hand,  in  a  very  able  judgment  delivered  by  mj 
brother  Asbnrst,  in  the  case  of  Lempriere  v.  Paisley,  in  1788,  2  Tern.  Refk 
485,  he  laid  it  down  as  a  clear  principle,  that,  as  between  a  person  who  hu 
an  equitable  lien,  and  a  third  person  who  purchases  a  thing  for  a  valnahk 
consideration  and  without  notice,  the  prior  equitable  lien  shall  not  overretch 
the  title  of  the  vendee.  Thia  is  founded  on  plain  and  obvious  reason :  for 
he  who  has  bought  a  thing  for  a  fair  and  valuable  consideratioD,  and  without 
notice  of  any  right  or  claim  by  any  other  person,  instead  of  havieg  eqwlj 
against  him,  has  equity  in  hie  favour :  and  if  he  have  law  and  equity  boUi 
with  him,  he  cannot  be  beat  by  a  man  who  has  equal  equity  only.  Agiiii, 
in  a  very  solemn  opinion,  delivered  in  this  house  by  the  learned  and  respect- 
able judge,(a)  who  has  often  had  the  honour  of  delivering  the  sentiments  of 
the  judges  to  your  lordships,  when  yon  are  pleased  to  require  it,  so  Utelf 
as  the  14th  of  May,  1790,  in  the  case  of  Einloch  v.  Craig,  3  Term  Bep. 
787,  it  was  laid  down  that  the  right  of  stopping  goods  in  tranm'hi  ncvn 
occurred  but  as  between  vendor  and  vendee ;  for  that  he  relied  on  the  cue 
of  Wright  V.  Campbell,  4  Burr,  2050.  Nothing  remains  in  order  to  Huh* 
that  case  a  direct  and  oondnsive  authority  for  the  present,  bnt  to  show  thit 
it  is  not  the  case  of  vendor  and  vendee.  The  terms  vendor  and  vendee 
necessarily  mean  the  two  parties  to  a  particular  contract :  those  who  detl 
together,  and  between  whom  there  is  privity  in  the  disposition  of  the  thiage 
about  which  we  are  talking.    If  A.  sell  a  horse  to  B.,  and  afterwards  kH 

(a)  E;re,  tben  Lord  C.  B. 
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him  to  C,  and  C.  to  D.,  and  bo  on  through  the  alphabet,  eaoh  man  who  baji 
the  horse  is  at  the  time  of  buying  him  a  vendee ;  hut  it  ironld  be  stmnge  to 
speak  of  A.  and  D.  together  «a  vendor  and  vendee,  for  A.  never  sold  to  D., 
nor  did  Z).  ever  bay  of  A.  These  terms  are  correlatives,  and  never  have 
been  applied,  nor  ever  can  be  applied,  in  any  other  sense  than  to  the  per- 
sons  who  bought  and  sold  to  eaoh  other.  The  defendants,  or  Turing,  in 
whose  behalf  and  under  whose  name  and  authority  thej  have  acted,  never 
sold  these  goods  to  the  plaintiffii ;  the  plaintiffs  never  were  the  vendees  of 
either  of  them.  Neither  do  the  plaintiffs  (if  I  may  be  permitted  to  repeat 
again  the  forcible  words  of  *tbe  noble  jndge  who  pronounced  the  niofn 
judgment  in  question,)  represent  Freeman  so  as  to  be  answerable  '-  ^ 
for  his  engagements,  or  stand  affected  by  any  notice  of  those  circumstances 
which  would  bar  the  olaim  of  Freeman  or  his  asaignecs.  These  Teaeons, 
which  I  could  not  have  expressed  with  equal  clearness,  without  recurring  to 
the  words  of  the  two  great  authorities  by  whom  they  were  used,  and  to  whom 
I  always  bow  with  reverence,  in  my  humble  judgment  put  an  end  to  all 
questions  about  the  right  of  selling  in  tramilti.  Two  other  cases  were  men- 
tioned at  the  bar  which  deserve  some  attention.  One  is  the  case  of  the  as- 
signees of  Burghall  v.  Iloward(a)  before  Lord  Mansfield  at  Onildhall,  in 
1759 ;  where  the  only  point  decided  by  Lord  Mansfield  was,  that  if  a  oon- 
eignee  become  bankrupt,  and  no  part  of  the  price  of  the  goods  be  paid,  th« 
consignor  may  seise  the  goods  before  they  come  to  the  hands  of  the  con- 
signee or  his  BSNgnees.  This  was  most  clearly  right ;  hut  it  does  not  apply 
to  the  present  ease;  for  when  he  made  use  of  the  word  assignees,  he  un- 
doubtedly meant  assignees  under  a  oommission  of  bankruptcy,  liie  those 
who  were  then  before  him,  and  not  persons  to  whom  the  consignee  sold  the 
goods;  for  in  that  case  it  is  stated  that  no  part  of  the  price  of  the  goods 
was  paid.  The  whole  cause  turns  upon  this  point.  In  that  case  no  part  of 
the  price  of  the  goods  was  paid,  and  therefore  (he  onginal  owner  might  seise 
the  goods.  Bat  iu  this  case  the  plaintiffs  had  paid  the  price  of  the  goods, 
or  were  under  aoeeptances  for  them,  which  is  the  same  thing ;  and  therefore 
the  original  owner  could  not  seize  them  again.  But  the  note  of  that  case 
says,  Lord  Mansfield  added,  "and  this  was  ruled,  not  upon  principles  of 
equity  only,  but  the  laws  of  property."  Do  these  words  fairly  import  that 
the  property  was  not  altered  by  a  bill  of  lading,  or  by  the  indorsement  of  It  J 
That  the  liberty  of  stopping  goods  tn  tratuitu  is  originally  founded  on  prin- 
ciples of  equity,  and  that  it  has,  in  the  case  before  him,  been  adopted  by 
the  law,  and  that  it  does  affect  property,  are  all  true ;  and  that  is  all  that 
the  words  mean  ;  not  that  the  property  did  not  pass  by  the  bill  of  lading. 
The  commercial  law  of  this  oonntry  was  never  better  understood,  or  more 
eorrectly  administered,  than  by  that  great  man.  It  was  under  his  fostering 
hand  that  the  trade  and  the  commercial  law  of  this  country  grew  to  its  pre- 
sent amazing  slie :  and  when  we  find  him  in  other  instances  adopt-  p*j2"l 
ing  the  ^language  and  opinion  of  Lord  Chief  Justice  Holt,  and  say-  I-  ^ 
ing,  that  since  the  cases  before  him  it  had  always  been  held,  that  the  delivery 
of  a  bill  of  lading  transferred  the  property  at  law,  and  in  the  year  1767 
deciding  that  very  point,  it  does  seem  to  me  to  be  ahsolntcly  impossible  to 
make  a  doubt  of  what  was  his  opinion  and  meaning.     All  his  determioa- 

(a)  I  H.  Bla.  865,  d.  and  tnte,  p.  41G,  □.  a. 
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tioaa  on  the  anbject  are  uniform.  Even  the  case  of  Savignac  t.  Cuff,  (o) 
of  vbich  we  have  no  account  beaidea  tbe  loose  and  inaccurate  note  produced 
St  the  bar,  as  I  understand  it,  goes  upon  tbe  aamo  principle.  The  nole 
Btatos  that  the  counsel  for  the  plajntiff  relied  on  the  property  pa^giDg  b;  th« 
bill  of  Isdiog ;  to  which  Lord  Manefield  answered,  the  plaintiff  has  loat  hii 
lien,  he  standing  in  the  place  of  the  consignee.  Lord  Mans&eld  did  not 
anawer  mercantile  questions  so ;  which,  as  stated,  was  no  answer  to  the 
question  made.  But  I  think  enongh  appears  on  that  case  to  show  the 
grooDds  of  tbe  decision,  to  make  it  consistent  with  the  case  of  Wright  t. 
Campbell,  and  to  prove  it  a  material  authority  for  the  plaintiffs  in  tbii 
case.  I  collect  from  it  that  the  plaintiff  had  notice  by  the  letter  of  advice, 
that  Lingham  had  not  paid  tor  the  goods :  and  if  eo,  then,  accordbg  to  tbe 
case  of  Wright  v.  Campbell,  he  could  only  stand  in  Lingham's  place.  Bat 
the  neceaaity  of  recnrring  to  the  question  of  notice  strongly  proves,  that,  if 
there  had  been  no  such  notice,  the  plaintiff,  who  was  the  assignee  of  Ling- 
bam  the  consignee,  would  not  have  stood  in  Lingham's  place,  and  ^e 
Gonsignor  conld  not  have  seized  the  goods  in  transitu;  but  that,  having 
seized  them,  the  plaintiff  would  have  been  entitled  to  recover  the  full  value 
of  them  from  him.  This  way  of  considering  it  makes  that  case  a  direct 
authority  in  point  for  the  plaintiffs.  There  is  another  circumstance  in  that 
ease  material  for  consideration ;  because  it  shows  how  fiir  only  the  right  of 
seizing  in  transitu  eztends,  as  between  the  consignor  and  consignee.  Tbe 
plaintiff  in  that  action  was  considered  as  the  consignee:  the  defendant,  the 
consignor,  had  not  received  tbe  full  value  for  his  goods ;  but  the  consignee 
had  paid  150f.  on  account  of  them.  Upon  the  insolvency  of  the  consignee, 
the  consignor  seized  tbe  goods  in  transitu :  but  that  was  holden  not  to  be 
justifiable,  and  therefore  there  was  a  verdict  against  bim.  That  was  la 
action  of  trover,  which  could  not  have  been  sustained  but  on  the  ground 
nAQo-i  that  the  property  was  *veated  in  the  consignee,  and  could  not  be 
'-  -'  seized  in  transitu  as  against  him.  If  the  legal  property  had  remained 
in  the  consignor,  what  objection  could  be  stated  in  a  court  of  law  to  the 
consignor's  taking  hia  own  goods?  Bat  it  was  hulden  that  he  could  not 
seise  the  goods;  which  could  only  be  on  tbe  groond  contended  for  by  Mr. 
Wallace,  the  counsel  for  the  plaintiff,  that  the  property  was  in  the  consignee; 
but  though  the  property  was  in  tbe  consignee,  yet,  as  I  stated  to  your  loid- 
ships  in  the  outset,  if  the  consignor  had  paid  to  the  consignee,  all  that  he 
had  advanced  on  account  of  the  goods,  the  consignor  would  have  bad  a  right 
to  tbe  possession  of  tbe  goods,  even  though  they  bad  got  into  the  bands  of 
the  consignee:  and  upon  paying  or  tending  that  money,  and  demanding 
the  goods,  the  property  would  have  revested  in  him,  and  he  might  bave 
maintained  trover  for  them ;  but  admitting  that  tbe  consignee  hod  the  legal 
property,  and  was  therefore  entitled  to  a  verdict,  still  the  question  remained 
what  damages  he  should  reoover :  and  in  ascertaining  them,  regard  was  bad 
to  the  true  merits  of  the  cose,  and  the  relative  situation  of  each  party.  If 
the  consignee  bad  obtained  the  actual  possession  of  tbe  goods,  he  would  have 
had  no  other  equitable  claim  on  them  than  for  1502.  He  was  entitled  to 
BO  more,  the  defendant  was  liable  to  pay  no  more ;  and  therefore  tbe  ver- 
dict was  ^veo  for  that  sum.     This  case  proceeded  precisely  upon  the  Bame 

(a)  Gted  in  2  Term  Rep.  60. 
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prindples  w  the  rase  of  WiHman  v.  Vandepiit ;  vhere,  though  it  was  deter- 
mined that  the  legal  property  io  the  goods,  before  thej  arrived,  was  in  tha 
consignee,  jret  the  Court  of  Ghanoerj  held  that  the  consignee  should  not 
avail  himself  «f  that  beyond  what  was  due  to  him ;  but  for  what  was  due 
the  Court  directed  an  account ;  and  if  anything  were  due  from  the  Italians 
to  the  Sonnels,  that  should  be  paid  to  the  plaintiffs.  The  plaintifls  in  this 
cause  are  ezactlj  in  the  situation  of  the  plaintiffs  in  that  case;  for  they 
have  the  legal  property  in  the  goods ;  and,  therefore,  if  anything  be  due  to 
them,  even  in  equity,  that  must  be  paid  before  any  person  can  take  the 
goods  from  them  :  and  520/.  was  due  to  them,  and  had  not  been  paid. 

After  these  authorities,  taking  into  consideration  also  that  there  is  no 
case  whatever  in  which  it  has  been  holden  that  goods  can  be  stopped  in 
transitu,  after  they  have  been  sold  and  paid  for,  or  money  advanced  upon 
^em  bona  fide,  and  *without  notice,  Ido  not  conceive  that  the  case  r^Aoaj 
ia  open  to  any  arguments  of  policy  or  convenience;  but  it  should  '-  ■! 
be  thought  so,  I  beg  leave  to  say,  that  in  all  mercantile  transactions,  one 
great  point  to  be  kept  uniformly  in  view  is,  to  make  the  circulation  and 
negotiation  of  property,  as  quick,  as  easy,  and  as  certain  as  possible.  If  this 
judgment  stand,  no  man  will  be  safe  either  in  buying  or  in  lending  money 
upon  goods  at  sea.  That  species  of  property  will  be  locked  up ;  and  many 
a  man  who  could  support  himself  with  honor  and  credit,  if  he  could  disposA 
of  such  property  to  supply  a  present  occasion,  would  receive  a  check  which 
industry  cantion,  or  attention  could  not  surmount.  If  the  goods  are  in  all 
cases  to  be  liable  to  the  original  owner  for  the  price,  what  is  there  to  be 
bought?  There  is  nothing  but  the  chance  of  the  market;  and  that  the 
buyer  expects  as  bis  profit  on  purchamng  the  goods,  withoot  paying  an  extra 
price  for  it.  But  Turing  has  transferred  the  property  to  Freeman,  in  order 
that  be  might  transfer  it  again,  and  has  given  him  credit  for  the  Taine  of 
the  goods.  Freeman  having  transferred  the  goods  again  for  value,  I  am  of 
opinion  that  Turing  had  neither  property,  lien,  nor  a  right  to  seize  in  tran- 
situ. The  great  advantage  which  this  country  possesses  over  most,  if  not 
all  other  parts  of  the  known  world,  in  point  of  foreign  trade,  consists  in  the 
extent  of  credit  given  on  exports,  and  the  ready  advances  made  on  imports : 
but  amidst  all  these  indulgences,  the  wise  merchant  is  not  unmindful  of  his 
true  interests  and  the  security  of  his  capital.  I  will  beg  leave  to  state,  in 
as  few  words  as  possible,  what  is  a  very  frequent  occurrence  in  the  city  of 
London  : — A  cargo  of  goods  of  the  value  of  20001.  is  consigned  to  a  mer- 
chant of  London ;  and  the  moment  they  are  shipped,  tbe  merchant  abroad 
draws  upon  bis  correspondent  here  to  the  valne  of  that  cargo;  and  by  the 
first  post  or  ship  he  sends  him  advice,  and  incloses  tbe  bill  of  lading.  Tbe 
bills,  in  most  cases,  arrive  before  tbe  cargo;  and  then  the  merchant  in  Lon- 
don must  resolve  what  part  he  will  take.  If  he  accepts  the  bills,  he  be- 
comes absolutely  and  unconditionally  liable;  if  he  refuses  them,  he  dis- 
graces his  correspondent,  and  loses  his  custom  directly.  Yet  to  engage  for 
2000?.,  without  any  security  from  the  drawer,  is  a  bold  measure.  The 
goods  may  be  lost  at  sea;  and  then  the  merehant  here  is  left  to  recover 
his  money  against  the  ^drawer  as  and  when  he  may.  The  question  rsjom 
then  with  the  merchant  is,  how  can  I  secure  myself  at  all  events  ?  '-  -J 
The  answer  is,  I  will  insure  :  and  then  if  the  goods  come  safe,  I  shall  be 
repud  out  of  them ;  or  if  they  be  lost,  I  shall  be  repaid  by  the  underwriters 
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on  the  policy ;  bat  this  c&noot  l>e  done  nnleBs  the  propertj  vest  in  him  by 
the  bill  of  lading;  forotherwiee  hia  policy  will  be  voidfor  want  of  interest  j*}* 
and  an  insurance,  in  the  name  of  the  foreign  merchant,  woald  not  aoawer 
the  purpose.  This  is  the  case  of  the  merohant,  who  is  wealthy,  and  has  the 
2000^.  in  hia  banker's  hands,  which  he  can  part  with,  and  not  find  amy 
inconveuience  in  so  doing ;  but  there  is  another  case  to  be  considered,  vis. — 
Suppose  the  merchant  here  bis  not  got  the  2000/.,  and  cannot  raise  it  before 
he  has  sold  the  goods  ? — the  same  considerations  arise  in  bis  mind  as  in  the 
fonner  case,  with  this  addiUonal  circumstance,  that  the  money  must  be 
produced  before  the  bills  become  due.  Then  the  queation  is,  how  can  that  be 
done?  If  be  have  the  property  in  the  goods,  he  can  goto  market  with  the 
bill  of  lading  and  the  policy,  as  was  done  in  Snee  v.  Frescot;  and  upon 
that  idea,  he  has  hitherto  bad  no  difficulty  in  doing  so :  but  if  be  have 
not  the  property,  nobody  will  buy  of  bim  ;  and  then  his  trade  is  undone. 
But  there  is  still  a  third  case  to  be  considered;  for  even  the  wary  and 
Opulent  merchant  often  wishes  to  sell  his  goods  whilst  they  are  at  sea.  I 
will  put  the  case,  by  way  of  example,  that  barilla  is  shipped  for  a  merchant 
here,  at  a  time  when  there  has  been  a  dearth  of  that  commodity,  and  it 
produces  a  profit  of  25/.  per  cent.,  whereas,  upon  an  average,  it  does  not 
produce  above  12Z.  The  merchant  has  advices  that  there  is  a  great  quantity 
of  that  article  iu  Spaiu,  intended  for  the  British  market;  and  when  that 
arrives,  the  market  will  be  glutted,  and  the  commodity  much  reduced  in 
value.  He  wishes,  therefore,  to  sell  it  immediately  whilst  it  is  at  sea,  and 
before  it  arrives ;  and  the  profit  which  he  gets  by  that  is  foir  and  honorable ; 
but  he  cannot  do  it  if  he  have  not  the  property  by  the  bill  of  lading.  Be~ 
udes,  a  quick  circulation  is  the  lite  and  soul  of  trade ;  and  if  the  merchknt 
cannot  sell  with  safety  to  the  buyer,  that  most  necessarily  be  retarded. 
From  the  little  experience  whicb  I  iLcqnired  on  the  subject  at  Guildhall,  I 
am  confident  that,  if  the  goods  in  question  be  retained  from  the  plaintiff 
„.„..  without  ^repaying  him  what  he  has  advanced  on  the  credit  of  them, 
>■  -I  it  will  be  mischievoas  to  the  trade  and  commerce  of  this  country ; 
and  it  seems  to  me  that  not  only  commercial  interest,  but  plain  justice  and 
public  policy,  forbid  it.  To  sum  up  the  whole  in  very  few  words :  the  legal 
property  was  in  the  plaintiff;  the  right  of  seizing  in  transitu  is  founded 
on  equity.  Ko  cose  in  equity  baa  ever  suffered  a  man  to  seize  goods  in 
opposition  to  one  who  has  obtained  a  legal  title,  and  has  advanced  money 
upon  them ;  but  Lord  Hardwick's  opinion  was  clearly  agtunst  it ;  and  the 
law,  where  it  adopts  tke  reasoniag  and  principles  of  a  court  of  equity,  never 
has  and  never  ought  to  exceed  the  bounds  of  equity  itself.  I  offer  to  yoni 
lordships,  as  my  humble  opinion,  that  the  evidence  given  by  the  plaiatiff, 
and  confessed  by  the  demurrer,  is  sufficient  in  law  to  maintain  the  action. 

A^unt  and  Groie,  Justices,  also  delivered  their  opinions  for  reversiDg 
&Q  judgment  of  the  Exchequer  Chamber. 

^^re,  C.  J.,  Gould,  J.,  fleotA,  J.,  SothaTn,  B.,  Herryn,  B.,  and  Thmton, 
B.,  contra. 

This  case  stood  over  from  time  to  time  in  the  House :  and  was  post- 
poned, in  order  to  consider  a  question  which  arose  in  another  case  of  Gib- 
son V.  Minet,  upon  the  nature  and  effect  of  a  demurrer  to  evidence,  which 

t  St.  19  G.  8,  cap.  87,  wot  1, 

U,:„l,zec.y  Google 


LICKBABROW  T.  MASON.  879 

Taa  thoagLt  to  appl?  also  to  the  present  case ;  and,  Enally,  the  House 
revoreed  the  judgment  of  the  Exchequer  Chamber,  which  had  been  given 
for  the  defendant ;  and  ordered  the  King's  Bench  to  award  a  venire  de 
novo  (upon  the  ground  that  the  demurrer  to  evideoce  appeared  to  be  informal 
upon  the  record)  and  that  the  record  be  remitted. 


This  celebrated  case  involTea  two  important  propositions.  The  former  is, 
that  t}ie  uapaid  vendor  may,  in  ea>e  of  the  ixadt^a  iaaolBency,  slop  the  goods  eold 
in  traitsilu.  The  latter,  that  tM  right  to  slop  in  transiiu  may  be  defeated  by  ne- 
gotiating the  bill  of  lading  with  a  bond  fide  indorsee. 

The  right  of  a  vendor  to  stop  in  transitu  is  bestowed  upon  him  in  order  to 
prevent  the  injustice  which  wonld  take  place,  if,  in  consequence  of  the  vendee's 
insolvenc;,  while  the  price  of  the  goods  was  jet  unpaid,  they  were  to  be  seized 
upon  in  satisfaction  of  his  liabilities,  and  so  the  property  of  one  man  were  to  be 
disposed  of  in  payment  of  the  debts  of  another.  The  doctrine  was  first  intro- 
duced in  Equity  by  the  casea  of  Wiseman  v.  Vandeput,  2  Vem.  203 ;  Snee  v. 
Prescot,  1  Atk.  246,  and  D'Aquila  v.  Lambert,  2  Edden,  75,  Amb.  39.  It  has 
since  beenrepeatedly  discussed  in  courts  of  commonlaw;  and  it  appears  strange, 
that  though  stoppage  in  transitu  has  been  for  many  years  one  of  the  most  prac- 
tically important  branclioa  'of  commercial  law,  yet  its  precise  effect  r,,-„-i 
Dpon  the  contract  of  sale  has  never  as  yet  been  ascertained.  [A  highly  '■  J 
interesting  disquisition  upon  its  history  and  character  will  bo  found  in  Lord 
Abinger's  judgment  in  Gibson  v.  Carruthers,  8  Mee.  &  W.  336.] 

The  question  whether  stoppage  in  transitu  rescind  the  contract  of  sale  alto- 
gether, or  only  puts  the  vendor  in  possession  of  a  lien  on  the  goods  defeasible 
on  payment  *of  the  price  agreed  on,  has  often  been  matter  of  contro-  .,(.„„  -. 
versy,  particularly  in  Clay  v.  Harrison,  10  B.  &  0.  99,  and  was  said  iu  ^  "-I 
Stephens  v.  Wilkinson,  3  B.  &  Ad.  323,  to  be  still  undetermined.  See  also 
Wilmhurat  v.  Bowker,  5  Bing.  N.  C.  547 ;  [in  error,  9  Scott,  N,  R.  570  ;  Gib- 
son V.  Carruthers,  8  Mee.  &  W.  321 ;  Wentworth  v.  Outhwaite,  10  lice.  &  Vf. 
451 ;]  and  Edwards  v.  Brewer,  2  Mee.  &  W.  375.  Lord  Keoyon  in  Ilodgson 
V.  Loy,  7  T.  R.  445,  was  of  opinion  that  it  was  not  a  rescission  of  the  sale,  hut 
was  (to  use  hia  lordship's  own  words,)  "  an  equitable  lien  adopted  by  the  law  for 
the  purpose  of  substantial  justice,''  whence  it  was  held  to  follow  that  part  pay- 
ment of  the  price  by  the  vendee  would  not  destroy  the  right  to  stop  in  transitu, 
but  only  diminish  the  lien  pro  tanio.  Confusion  has  sometimes  arisen  on  this 
subject,  from  its  being  asaumed  that  a  vendor's  right  over  the  goods  in  respect  of 
his  price  ia  subject  to  the  same  rules  as  an  ordinary  lien  which  cannot  eziat 
without  both  the  right  and  the  fact  of  possession,  and  ia  lost  and  cannot  be 
resumed,  if  the  party  claiming  it  abandon  either  the  possession,  or  the  right  to 
possessthe  thing  over  which  it  is  claimed:  whereas"the  vendor's  right  in  respect 
of  his  price,"  says  Bayley,  J.,'dehvering  judgment  in  Blozam  v.  Sanders,  4  B.  ft 
G,  948,  "  is  not  a  mera  lien  which  he  will  forfeit  if  he  parts  with  the  possession, 
but  grows  out  of  his  original  ownership  and  dominion.  If  gooda  are  sold  on 
credit,  and  nothing  is  agreed  on  as  to  the  time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled  to  the  possession  ;  and  the  right  of  posseseion, 
and  the  right  of  property,  veat  at  once  in  him ;  but  his  right  of  possession  is 
not  absolute,  it  ia  liable  to  be  defeated  if  he  become  insolvent  before  he  obtains 
possession,  Tooke  v.  Holljngworth,  6  T.  B.  215.  If  the  seller  has  despatched 
the  goods  to  the  buyer,  and  insolvency  occur,  he  has  a  right  in  virtue  of  his 
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original  ownerahip,  to  Btcrp  them  In  tranEitn.  Mason  t.  Lickbarrow,  I  H.  BU. 
357 ;  EllU  T.  Hnnt,  3  T.  R.  464 ;  Hodgson  ».  Loj,  7  T.  R.  440 ;  Inglis  t. 
Uslierwood,  1  East,  515;  Bothlingk  t.  luglia,  3  Baat,  381.  Why!  Because 
the  property  is  Tested  in  the  buyer,  BO  as  to  subject  him  to  the  risk  of  any  acci- 
dent, but  he  has  not  an  indefeasible  right  to  the  possesnon,  and  his  inEolvency 
without  payment  of  the  price,  defeats  that  right.  The  boj^r,  or  those  who 
stand  in  hie  place,  may  stil!  obtain  the  right  of  possessioD,  if  they  will  pay  or 
tender  the  price,  or  they  may  still  act  on  their  right  of  property  if  anything 
unwarrantable  is  done  to  that  right.  If  for  instance,  the  original  vendor  sell 
when  he  onght  not,  they  may  bring  a  special  action  against  him  for  the  damage 
they  SDstain  by  such  wrongful  sale,  and  recover  damages  to  the  extent  of  that 

injury ;  but  they  can  'maintain  no  action  in  which  the  right  of  pro- 
[  i6£o]  pg^^  ^j  right  of  possession  are  both  requisite,  unless  they  have  both 
those  rights,  Gordon  t.  Harper,  7  T,  E.  9,"  This  Inminoas  view  of  the  prioci- 
ples  open  which  an  nnpaid  vendor's  right  depends,  is,  as  will  have  been  seen, 
totally  inconsistent  witb  the  idea  that  stoppage  in  transitu  operates  as  a  rescis- 
sion of  the  contract  of  sale,  and  deserves  the  more  attention  becanse  it  is  con- 
tained in  the  written  judgment  of  the  court,  delivered  after  a  curia  adoiaari 
wit;  see,  too,  Edwards  v.  Brewer,  2  Mee.  &  W.  375;  [Martindale  v.  Smith,  I 
G.  &  D.  1 ;  1  Q.  B.  397,  S.  C.  In  Weotworth  v.  Oothwaite,  10  Mee.  *  W,  451, 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  of  Exchequer,  stated  that 
the  qaeation  discussed  above,  "  what  the  effect  of  stoppage  in  transitu  is,  whe- 
ther entirely  to  rescind  the  contract,  or  only  to  replace  the  vendor  in  the  same 
position  as  if  be  had  not  parted  with  the  poEsession,  and  entitle  him  to  hold 
the  goods  antil  the  price  be  paid  down,  is  a  point  not  yet  finally  decided,"  and 
that  "  there  are  dlfBculties  attending  each  constraction."  In  that  case,  one  of 
several  parcels  of  goods  sold  under  an  entire  contract  had  reached  the  place  of 
destination ;  and  upon  the  stoppage  in  transitu,  the  vendor  insisted  that  the 
effect  was  to  rescind  the  contract  of  sale  altogether,  and  conseqoently  to  revest 
in  him  the  property  in  the  part  which  had  reached  the  place  of  destiuatloD.  The 
barons  of  the  Exchequer  decided  against  that  argument,  but  for  different 
reasons  ;  the  majority  of  the  court,  Farke,  Alderson,  and  Rolfe,  BB.,  being 
strongly  inclined  to  think,  that  upon  the  weight  of  authority  a  iitoppage  in 
transitu  must  be  considered,  not  as  a  rescission  of  the  contract,  but  as  merely 
replacing  the  vendor  in  the  same  position  as  if  be  bad  not  parted  with  the  pos- 
session ;  from  which  it  followed,  that  the  vendor's  right  of  lien  on  the  part 
stopped  was  revested,  and  no  more ;  while  Lord  Abinger  expressed  an  opinion 
to  which,  on  consideration,  he  adhered,  that  the  eSect  of  stoppage  in  traositn 
is  to  rescind  the  contract ;  but  be  did  not  think  that  that  effected  the  right  of 
the  vendee  in  the  case  before  the  court,  to  retain  the  portion  of  the  goods 
which  had  been  actually  delivered  to  him ;  or,  in  other  words,  had  reached  the 
place  of  their  destination  ;  more  especially,  when  the  goods  and  the  price  might 
be  apportioned,  and  a  new  contract  be  implied  from  the  actual  delivery  and  re~ 
tentioQ  of  a  part.  The  arguments  in  Wentwortb  v.  Outhwaite  contain  the 
anthorities  on  either  side  of  the  question,  to  which  may  be  added,  that  in  the 
later  case  of  Jenkyns  v.  Uahome,  8  Soott,  N.  R.  522,  poet,  433,  Tindal,  C.  J^ 
in  dehvering  a  considered  judgment  of  the  Court  of  Common  Pleas,  spohe  of 

stoppage  in  transitn  as  a  right  (o  nseind  tkeoontraet;  but  *the  nature 
L  **»^''J  of  t]je  right  was  not  there  in  question.  It  is  conceived,  (notwithstand- 
ing the  weight  of  Lord  Abinger's  opinion  on  a  subject  in  which  bis  practiced 
and  sagacious  mind  was  eminently  calculated  to  arrive  at  a  correct  conclusion) 
that  the  preponderance  of  reason  and  authority  is  in  liiTor  of  the  opinion  ex- 
pressed by  the  m^ority  of  the  court  in  Weutworth  v.  Oathwaite.]     Supposing 
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tbe  contract  of  sole  not  to  be  rescinded,  it  seema  to  follow,  that  tbe  goods, 
while  detaiDed,  remain  at  the  risk  of  tlie  vendee,  and  that  the  vendor  can  have 
no  right  to  resell  them,  at  all  events,  until  the  period  of  credit  ia  expired ; 
after  that  period,  indeed,  the  refusal  of  the  vendee  or  his  representatives  to 
receive  the  goods  and  pay  the  price,  would  probably  be  held  to  entitle  the  ven- 
dor to  elect  to  rescind  the  uootract,  see  Lan^ord  v.  Tiler,  Salk.  113.  Bat 
what,  it  will  be  said,  if  the  goods  be  of  so  perishable  a  nature  that  the  vendor 
cannot  keep  them  till  the  time  of  credit  has  expired  1  In  such  a  case  it  Is  sub- 
mitted that  courts  of  law  having  origlually  adopted  this  doctrine  of  stoppage  in 
traositu  from  equity,  would  act  on  equitable  principles  by  holding  tbe  vendor 
invested  with  an  implied  aothority  to  make  the  necEsaary  sale.  [It  ia  hardly 
necessary  to  add,  that  a  wrongful  stoppage  in  transttn  has  not  the  effect  of 
rescinding  the  contract  of  sale,  or  of  affecting  the  vendor's  right  to  sue  for  the 
price,  acqnired  before  the  stoppage.  In  Be  Hnmberteon,  1  De  Gex,  262 ;  and 
Bee  Gillard  v.  Brittain,  8  Mee.  &  W.  575.] 

The  person  who  stops  in  transitu  mast  be  a  consignor.  A  mere  surety  for 
the  price  of  the  goods  has  no  right  to  do  so.  Siffkin  v.  Wray,  6  East,  376. 
Bnt  a  person  residing  abroad,  who  purchases  goods  for  a  correspondent  in  Bog* 
land,  *whom  he  charges  with  acommissionon  the  price,  hut  whose  names  r,  ,,„, 
ar«  unknown  to  those  from  whom  he  makes  the  porchaaes,  may  slop  the  ^  '  ^ 
goods  in  transitn  if  hia  correspondent  fail  while  they  are  on  their  passage,  for 
the  court  thought  that  the  correspondent  abroad  might  be  considered  as  a  new 
vendor,  selling  the  goods  over  again  to  the  merchant  in  England,  and  only  add- 
ing to  the  price  the  amount  of  bis  commission.  Feise  v.  Wray,  1  East,  93  ;  see 
Newsom  v.  Thornton,  6  Bast,  17,  where  a  person  who  had  consigned  goods  to 
be  sold  on  the  joint  account  of  himself  and  the  consignee,  was  held  entitled  to 
atop  them  in  transitu,  the  consignee  becoming  insolvent  [In  Jenkyns  v.  Us- 
bome,  8  Scott,  N.  R.  522  ;  7  Man.  &  Gr.  678,  S.  C.,  it  was  attempted,  bnt 
without  Boccess,  to  confine  the  right  to  vendors  in  whom  the  property  in  the 
goods  has  actually  vested  at  the  time  of  the  stoppage,  and  to  exclude  from  it  a 
vendor  in  whom  the  property  in  the  goods  had  not  vested  at  the  time  of  the 
stoppage,  but  only  an  interest  in  and  right  to  receive  a  "certain  por-  p,,„~  -. 
tioD  of  a  cargo  to  be  afterwards  ascertained  and  appropriated  to  the   <■  -1 

parties  intereated  in  it  of  whom  he  was  one.  Tindal,  C.  J.,  in  giving  jndgment 
said  ;  "We  see  no  sound  distinction  with  reference  to  the  right  of  stoppage  in 
transitu,  between  the  sale  of  goods,  the  property  of  which  is  in  the  vendor,  and 
the  sale  of  an  interest  which  he  has  in  a  contract  for  the  delivery  of  goods  to 
him ;  if  he  may  rescind  the  contract  in  the  one  case  for  the  insolvency  of  the 
purchaser,  he  most,  by  parity  of  reasoning,  have  the  right  to  rescind  it  in  the 
other."  As  to  what  is  a  sufficient  authority  from  the  vendor  to  enable  another 
person  on  his  behalf  to  stop  gooda  in  transitu,  see  Whitehead  v.  Anderson,  9 
Mee.  &W.  518.] 

Stoppage  in  transitu,  as  its  nameimports,  can  only  take  place  while  the  goods 
are  on  their  viay;  if  they  once  arrive  at  the  termination  of  their  journey,  and 
come  into  the  actual  or  constructive  possession  of  the  consignee,  there  is  an  end 
of  the  vendor's  right  over  them.  And,  therefore,  in  most  of  the  cases,  the  dis- 
pute has  been  whether  the  goods  had  or  had  not  arrived  at  the  termination  of 
their  journey.  The  rule  to  be  collected  from  all  the  cases  is,  that  they  are  in  - 
transitu  so  long  as  they  are  in  the  hands  of  the  carrier  as  such,  whether  he  was 
or  was  not  appointed  by  the  consignee,  and  also,  so  long  as  they  remain  in  any 
place  of  deposit  connected  with  their  transmission.  Bnt  that  if,  after  their 
arrival  at  their  place  of  destination, they  bewarehoused  with  the  carriers,  whose 
store  the  vendee  nses  as  his  own,  or  even  if  they  be  warehoused  with  the  vendor 
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himself,  abi  rriot  be  paid  to  him  for  them,  thai  pnta  «d  eod  to  the  right  tastop 
in  troDsitn.  See  Nicholls  t.  Lefevre,  2  Biag.  N,  C.  83  ;  Jamea  t.  Griffla,  1 
Hee.  &  W.  20  ;  Edwards  V.  Brener,  2  Hee.  &  W.  375 ;  And  James  y.  Griffin, 
iterum,  2  Mee.  t  W.  G23 ;  where  the  conrt  differed  on  the  question  whether 
eridence  of  the  vendee's  iDtention  oot  to  take  poeBession  nDcommunicated  t» 
the  wharfinger  was  admiseible.  MUU  v.  BaU,  2  B.  A  F.  467 ;  Hoist  t.  Few- 
nail,  I  Esp.  240 1  Northe;  v.  Field,  2  Esp.  613;  Hodgson  v.  Loy,  7  T.  B.  440; 
Smith  r.  Goes,  1  Camp.  282 ;  Goates  v.  BaUton,  6  B.  Jt  G.  422 ;  RichatdsoD  t. 
Gobs,  3  B.  A  P.  127 ;  Scott  t.  PeUt,  3  B.  A  P.  469  ;  Foster  v.  FramptoB,  G  R 
A  C.  109  ;  Allen-  v.  Gripper,  2  Tyrw.  217 ;  Bose  v.  Pickford,  Harry  v.  Man- 
gles, 1  Oamp.  452 ;  Stoveld  v.  Hughes,  13  East,  408.  [The  arrival  of  the  goods 
at  a  place  where  they  sre  to  be  at  the  orders  of  the  bnyer,  in  the  hands  at 
persons  who  are  to  keep  them  for  him,  is  an  end  of  the  traosituB,  although  the 
place  be  not  that  of  their  ultimate  deBtination,  Wentworth  t.  Onthwmite,  10 
Mee.  A  W.  436 ;  Dodson  v.  Wentworth,  5  Scott,  N.  R.  821 ;  4  Mao.  A  Or. 
1080,  S.  C. ;  becanse  in  such  a  case  the  goods  have  got  into  the  hands  of  agenU 
roi49M  ^°^  ^^  buyer,  not  concerned  merely  in  the  'carriage  of  the  good& 
I-  '   And  the  same,  as  it  seems,  where  the  goods  have  got  into  the  h&m&of 

a  person  employed  by  the  buyer  to  receive  them  from  the  first  carrier  oront  of 
the  warehoQse  where  they  were  when  sold,  and  give  them  a  new  destinatioD,  is 
in  Talpy  \.  Gibson,  4  C.  B.  837,  where  the  goods  bad  been  ordered  for  the 
Valparaiso  market,  and  the  Court  of  Common  Pleaa  expressed  their  opinio* 
that  the  transit  was  at  an  end  upon  the  arrival  of  the  goods  in  the  hands  of  the 
vendee's  shipping  agent  at  Liverpool.  In  Cowa^ee  v.  Thompson,  5  Mooic 
(Privy  Council,)  165,  the  goods  were  porchased  in  London  "  free  on  board,"  t« 
be  paid  for  upon  delivery  on  board,  in  a  bill  at  six  months,  or  cash  less  two  and 
a-half  per  cent,  discount,  at  the  seller's  option.  The  goods  were  delivered  by 
the  seller  into  a  vessel  indicated  by  the  purchaser,  and  a  receipt  for  them  was 
obtained  from  the  mate,  which  the  seller  kept.  The  seller  elected  to  be  paid 
by  bill,  which  was  accordingly  given,  and  the  master,  without  requiring  the 
return  of  the  mate's  receipt,  signed  bills  of  lading  for  the  goods  as  shipped  by 
the  purchaser.  By  the  custom  of  the  port,  the  phrase  "  free  on  board  "  imporli 
that  the  buyer  is  considered  as  the  shipper,  though  the  seller  is  to  bear  the 
expense  of  shipment.  The  judicial  committee  held  that  the  transit  was  at  as 
end,  and  the  right  to  stop  gone,  bo  soon  as  the  goods  were  put  on  board  and  the 
bill  given  for  the  price.  Whilst,  however,  goods  sold  remtun  in  the  hands  of  a 
carrier  employed  to  convey  them  to  their  original  destination,  as  between  the 
buyer  and  seller,  no  ease  of  wntb-uctive  poBsession  in  the  buyer  arises,  onless 
"  where  the  carrier  enters  expressly  or  by  implication  into  a  new  agreement, 
diBtiilet  from  the  original  contract  for  carriage,  to  hold  the  goocle  for  the  con- 
signee as  his  agent,  not  for  the  purpose  .of  expediting  them  to  the  place  al 
original  destination,  pursuant  to  that  contract,  but  in  a  new  character,  for  the 
purpose  of  custody  on  hiB  account,  and  subject  to  some  new  or  further  order  to 
he  given  to  him,"  Whitehead  v.  Anderson,  9  Mee.  A  W.  518.  And  in  the 
absence  of  such  a  new  agreement,  it  seems  that  the  mere  acts  of  marking  or 
SMnpling  the  goods,  or  giving  notice  to  the  carrier  to  bold  the  goods  for  the 
buyer,  though  done  with  the  intention  to  take  poeseBsion,  do  not  establish  a 
constructive  possession  in  the  buyer,  or  affect  the  right  to  stop  in  transitu,  ibid : 
and  see  Dixon  v.  Yat«fl,  0  B.  A  Ad.  313.  The  same  law  hdds  in  the  caa«  of 
goods  which,  when  sold,  are  on  a  wharf  or  in  a  dock,  where  they  are  intended  to 
remun  until  taken  away  by  the  buyer.  In  such  a  case  the  goods  are  considered 
,_  _  ^  as  Goostroctively  in  transitu,  (see  the  remarks  of  Lord  Abinger  in  Gib> 
I  ^^^1   son  T.  Camithers,  9  Mee.  A  W.  341,)  and  the  'right  of  the  vendor 
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to  atop  tn  tniisita  Temuns  bo  long  aa  tbe  goods  are  not  Uken  awaj,  and  Uis 
warehoase  keeper  or  dock  owner  has  not  become  tbe  agent  of  the  bnjer,  see 
Di20D  V.  Yatea,  6  B.  A  Ad.  313 ;  Tnylor  t.  Scovel],  14  Mee.  A  W.  28,  where 
the  whar&Dger,  opon  ordera  received  direct  from  the  seller,  to  weigh  and  deliver 
tbe  goods  to  the  buyer,  had  accordingly  famished  tbe  seller  with  the  weights, 
and  delivered  a  portion  of  tbe  goods  to  the  bnyer'a  order ;  yet,  inagmDch  tie  the 
wharfinger  had  not  received  warehouse  rent  from  the  bnyer,  or  tratjaferred  the 
goods  into  bis  name,  or  done  any  other  act  to  become  hie  agent,  the  rest  of  the 
goods,  withont  regard  to  whether  tbe  prdperty  in  them  bad  veated  in  the  buyer 
or  not,  were  cosaidered  subject  to  the  seller's  right  of  stoppage  in  tniusita ;  and 
Lackington  v.  Atherton,  8  Scott,  N.  B.  38;  7  Man.  ft  Gr.  360,  S.  C,  where 
the  seller,  wbo  bad  himaelf  bonght  tbe  gooda  of  the  importer  in  whose  name 
tbey  were  warehoneed  in  the  West  India  Docks,  gave  the  bayer  a  deliTery  order 
upon  which  tbe  Dock  Company  refused  to  act,  because  not  given  by  the  impor- 
ter; andnpoD  tbe  anbaeqnent  insolvency  of  the  buyer,  tbe  seller  him aetf  obtained 
a  delivery  order  from  the  importer  and  poGsessed  himaelf  of  the  goods.  The 
question  in  all  snch  caaea  aeeme  to  be  whether  the  warehonseman  at  the  time 
of  the  stoppage  held  the  gooda  as  agent  for  the  consignor,  or  as  agent  for  the 
consignee.]  If  the  vendor  allow  tbe  vendee  to  take  poesassion  of  part  of  the 
goods  sold  under  an  entire  contract,  without  intending  to  retain  the  rest,  his 
right  to  stop  in  transitn  ia  gone.  Hammond  v.  Anderson,  1  N.  R.  69.  See 
Sluby  V.  Hayward,  2  H.  Bl.  501;  Hanson  v.  Meyer,  6  Gaat,  S14.  But  it  is 
otherwise  if  he  do  intend  to  retain  the  remainder,  Bnnney  v.  Poyutz,  4  B.  ^ 
Ad.  GTO  ;  [see  Weutworth  v.  Outhwute,  10  Mee.  ft  W.  45L] ;  Tanner  v.  Sco> 
veil,  14  Mee.  ft  W,  23.]  Primd  facie,  however,  [it  baa  been  said  that  a] 
delivery  of  part  imports  an  intention  to  deliver  the  whole.  Per  Taunton,  J,, 
Betta  V.  Qibbins,  2  Ad.  ft  £11.  73.  [That  dictum,  however,  which  had  been 
questioned  by  the  author  in  his  work  on  meicautile  law,  (third  edition,  463, 607, 
fonrth  edition.  459, 502,)  haa  been  overruled  by  the  Court  of  Exchequer  in  Tan- 
ner v.  Scovell,  14  Mee.  ft  W.  28,  where  it  was  laid  downtbat  if  the  buyer  takes 
poaaessionofpart,  not  meaning  thereby  to  take  posaeasioa  of  the  whole,  but  to 
separate  that  part  and  to  take  possession  of  that  part  only,  it  puts  an  end  to 
the  transitna  only  with  respect  to  that  part  and  no  more.  In  that  case,  under 
a  general  order  to  deliver  tbe  goods,  tbe  buyer  procured  the  actual  deliveij  of 
certain  portions  of  them  which  be  had  resold,  and  the  delivery  of  those  portioDa 
was  held  not  to  operate  as  a  delivery  of  the  whole,  or  to  affect  tbe  vendor's 
'"'right  as  to  the  reat.  -  And  in  Jones  v.  Jones,  6  Mee.  ft  W.  431,  the  rn-jggji 
assignee  of  a  cargo  of  gooda  under  a  tmat  deed,  took  poaaeaaion  of  part 
of  the  cargo  upon  its  arrival,  and  directed  the  rest  to  be  conveyed  to  a  desig- 
nated place,  with  the  intention  of  obtaining  possessioD  of  the  whole  for  thcpnr- 
poaea  of  tbo  tmst,  and  it  was  held  that  snch  taking  possession  of  part  did  put 
an  end  to  tbe  transit ;  but  it  was  in  that  case  aaaumed  to  be  clear  law  that  the 
mere  delivery'  of  part  to  the  buyer,  if  he  means  to  aepaiate  that  part  from  tbe 
remainder,  doea  not  amount  to  a  delivery  of  tbe  whole  ao  as  to  defeat  the  right 
to  stop  in  tranattn.  In  Tanner  v.  Scovell,  anpra,  the  whole  question  was  stated 
to  depend  on  the  intention  of  the  buyer ;  bnt  perhaps  that  statement  was  in- 
tended to  apply  only  to  cases  like  Tanner  v.  ScotbU,  where  it  was  in  tbe  power 
of  the  buyer  at  the  time,  if  he  pleaaed,  to  take  all.] 

However,  thongh  the  determination  of  tbe  transit  puts  an  end  to  the  vendor'a 
right  to  stop  tbe  gooda,  [it  has  been  thought  that]  the  vendee  is  not  allowed 
to  anticipate  its  natural  determination,  as,  for  instance,  by  going  to  meet  the 
goods  at  sea.  Hoist  v.  Fownall,  1  Eap.  240.  Tid«  tamen,  tbe  judgments 
in  Mills  V.  Ball,  3  B.  ft  P.  461 ;  Oppeoheim  v.  Bnssell,  S  B.  ft  P.  M ; 
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Foster  v.  P»mpton,  6  B.  A  C.  107;  [and  Whitehead  t.  Andonou,  9  Mee. 

t  W.  518,  where  it  was  laid  down  as  indiepotable,  that  if  the  veodee  take 
the  goods  OTit  of  the  possession  oF  the  carrier  ioto  his  own  before  their  arriTal, 
fhe  right  to  stop  hi  traaaitu  is  at  an  end ;  thongh,  if  he  were  to  take  then 
ntthont  the  conseat  of  the  carrier,  it  might  be  a  wrong  to  him  for  which  be 
would  have  a  right  of  action.]  Nor  can  the  vendor's  right  be  defeated  by 
the  enforcement  of  a  claim  against  the  vendee,  as  for  instance,  by  process  of 
foreign  attachment  at  the  sait  of  his  creditor,  or  b;  the  carrier's  assertion  of  a 
general  lien  against  him.  Smith  t.  Goss,  1  Camp.  282 ;  Bntler  t.  Woolcot,  2 
N.  R.  64  ;  Xicholls  t.  Lefevre,  2  Bing.  X.  C.  83. 

[To  make  a,  notice  efTeetive  aa  a  stoppage  in  transitn,  it  mnst  be  given  to  tbe 
person  who  has  the  immediate -en  stodf  of  the  goods;  or  if  given  to  the  principal 
whose  servant  has  the  custody,  it  must  be  given  at  sach  a  time  and  under  such 
circumstances  that  the  principal,  by  the  exercise  of  reasonable  diligence,  may 
commnnicate  it  to  his  servant,  in  time  to  prevent  the  delivery  of  the  goods  to 
the  consignee;  Whitehead  v.  Anderson,  9  Mee.  &  W.,  518.] 

The  second  vendee  of  a  chattel  cannot,  generally  speaking,  stand  id  a  better 
situation  than  his  immediate  vendor ;  Smdl  v.  Moate.  9  Bing.  574.  ]f,  there- 
fore, the  vendee  sell  the  goods  before  they  hare  been  delivered  to  him,  he  sells 
them,  generally  speaking,  subject  to  the  vendor's  right  to  stop  in  transitu ;  Dixon 
V.  Yates,  5  B.  i  Ad.  313;  *JenkioBT.  Usbome,  8  Scott,  N.  R.  505; 
t  *^*]  7  Man.  &  Gr.  678,  8.  C]  Bnt  on  this  rule  the  principal  case  has 
engrafted  an  exception ;  for  tbe  second  and  main  point  in  Lickbarrow  t.  Mason 
is,  that  the  vendee  may,  by  negotiating  the  bill  of  lading  to  a  bond  fide  trans- 
feree, defeat  the  vendor's  right  to  atop  in  transitu.  A  succinct  histoiy  of  the 
law  on  this  point  is  given  by  Lord  Tenterden,  in  his  admirable  work  on  Shipping, 
p.  398,  where  he  remarks,  that  "  the  earliest  mention  of  the  subject  in  onr  law 
books  is  the  case  of  Evans  v.  Uartlett,  1  Lord  Raym.  271, 12  Mod.  156 ;  is 
which  Holt,  C.  J.,  said,  'the  consignee  of  a  bill  of  lading  has  sach  a  property, 
that  he  may  assign  it  over ;'  and  Shower  said  '  that  it  has  been  adjudgi^d  so  is 
the  •Exchequer.'  Bnt,  in  that  case,  the  effect  of  snch  an  assignroeni 
I  *«J  ^ag  QQt  properly  before  the  court,  and  does  not  appear  to  have  beea 
discnssed  or  argued ;  and  the  case  supposed  to  be  referred  to  by  Shower  has  no; 
been  found.  In  the  case  of  Snee  v.  Prescot,  1  Atk.  24G,  the  right  of  the 
pawnee  of  the  bill  of  lading  as  against  the  consignor  was  not  noticed  or  insisteJ 
upon."  He  then  proceeds  to  comment  on  the  cases  of  Wright  v.  CampbelL  4 
Burr.  2046, 1  Bl.  628 ;  Hibbert  v.  Carter,  1  T.  R.  445 ;  Caldwell  v.  Ball,  ibid- 
205;  and  Lickbarrow  v.  Mason ;  and  concludes  by  stating  that  "that  canae  wai 
tried  again,  and  that  the  Court  of  King's  Bench,  at  the  head  of  which  Lotd 
Kenyon  had  in  the  mean  time  been  placed,  and  who  had,  in  another  cause, 
expressed  his  approbation  of  the  first  judgment  in  this  case,  as  being  fonoded  on 
principles  of  justice  and  common  honesty,  again  decided  tbe  case  without  ar^- 
ment,  in  conformity  to  the  first  decision  of  that  court;  5  T.  R,  683;  and,  in 
order  that  the  qnestion  might  again  be  carried  to  the  other  tribunals,  another 
writ  of  error  was  brought ;  but  it  was  afterwards  abandoned,  and  U  it  mm 
the  admitUd  doclrine  tnoiir  emirU  that  the  aiiuigiiwmay.  under  the  eircunuUtHru 
hrfoTt  stated,  confer  an  absolute  right  and  property  upon  a  third  person,  inde- 
feasible by  any  claim  on  t/ie  part  ofthe  eotuiguor."  [That  is  to  say,  an  sbsolnle 
right  and  property  in  the  goods ;  but  the  transfer  of  a  bill  of  lading  does  not, 
like  that  ofa  bill  of  exchange,  confer  any  right  on  the  assignee  to  sne  upon  the 
contract  espressed  thereby;  Thompson  v.  Dominy,  14  Mee.  &  W.  403.  See 
farther,  as  to  the  effect  of  a  bill  of  lading,  Jenkins  v.  Usbome,  8  Scott,  N.  R 
605,  7  Mao.  A  Gr.  678,  S.  C,  per  curiam ;  Bryant  v.  Nis,  4  Uee.  t  W.  T73 ; 
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Brace  y.  Wait,  3  Mee.  A  W.  15 ;  as  to  its  being  revocable,  Mitchell  y.  Ede,  3 
P.  &  D.,  513,  11  Ad.  &  Ell.  88,  S.  0. ;  aa  to  a  mate's  receipt,  Evans  v.  Nichol. 
4  Scott,  N.  R.  43 ;  Tliompson  v.  Small,  1  C.  B.,  328 ;  Cowaajee  V.  Thompson, 
6  Moore,  {Privy  Council.)  165,] 

But  if  the  assignee  or  a  bill  of  *lading  act  maMjtde;  for  inatance,  if  r,,-, 
he  knew  that  the  conBignee  of  the  goods  waa  insolvent,  and  took  the  ^  ^^^i 
assignment  of  the  bill  of  lading  for  the  purpose  of  defeating  the  right  to  stop 
in  transita,  and  bo  defrunding  the  consignor  out  of  the  price ;  be  will  be  held  to 
Stand  in  the  Baroe  Bitnation  aa  the  consignee;  and  the  consignor  will  preserve 
his  right  of  stoppage.  Per  Lord  Ellenborongh,  delivering  judgment  in  Cam' 
ming  V.  Brown,  9  East,  S14.  And  if  the  bill  of  lading  cont&in  a  condition,  ei; 
gf.,  if  it  be  indorsed  upon  it,  that  the  goods  are  to  be  delivered,  provided  E.  F. 
pay  a  certi^n  draft,  everj  indorsee  takes  it,  subject  to  that  conditioD,  and  will 
have  no  title  to  the  goods,  nnless  It  be  performed.  Barrow  t.  Coles,  3 
Camp.  92. 

A  factor,  however,  to  whom  goods  were  consigned,  stood  in  a  different  sitna- 
tion  from  a  vendee  with  respect  to  his  power  to  pass  the  property  therein  by  an 
indorsement  of  the  bill  of  lading.  For,  though  he  might  bind  his  principal  by 
a  salt  thereof,  he  could  not  by  a  pledge,  that  not  being  within  the  nsnal  scope  of 
his  authority ;  Martiu  v.  Coles,  1  M.  £  S.  140 ;  Shipley  v.  Kymer,  ibid.  484; 
Newson  v.  Thornton,  6  East,  17.  But  by  stat.  4  G.  4,  o.  83,  amended  by  6  G. 
4,  c.  94,  usually  called  the  Factor's  Act,  the  law  npon  this  subject  was  alteted. 
By  that  statute,  sec.  2,  a  person  i/itrutled  with,  and  in  possession  of,  any  bill  of 
lading,  is  to  be  deemed  the  true  owner  of  the  goods  described  in  it,  so  far  as  to 
give  validity  to  any  contract  mode  by  him,  for  the  sale  or  dispositJOD  of  the 
goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge  tk^tof,orany  pari  thereof, 
as  a  security  for  any  money,  or  negotiable  instrament,  provided  the  bnyer,  dis- 
ponee,  or  pawnee,  have  no  notice  by  the  bill,  or  otherwise,  that  he  was  not  the 
actual  bond  fide  owner  of  the  goods.  (Upon  the  question,  who  is  to  be  con- 
sidered a  person  "intrtuUd"  within  the  meaning  of  this  section,  see  Close  v. 
Holmes,  2  M.  A  Rob.  23 ;  Phillips  v.  Hoth,  6  Hee.  1  W.  605 ;  [Hat&eld  V. 
Phillips,  9  Mee.  &  W.  64T,  14  Mee.  A  W.  665, 12  CL  A  Fin.  343,  S.  C. ;  Bonxi 
T.  Stewart,  5  Scott,  N.  R.  1,  4  iUan.  A  Or.  295,  S.  C. ;  and  as  to  what  is  a  "  dii- 
fxu^ion"  see  Taylor  V.  Kymer,  3  B.  A  Ad.,  337.]]  Bat,  by  sec.  3,  if  the  deposit 
or  pledge  be  as  a  secnrity  for  a  pre-existing  demand,  the  depositee  or  paiftee 
aeqaires  only  the  same  interest  in  them  that  was  possessed  by  the  person  making 
the  deposit  or  pledge.  Sect.  5  enacts,  that  any  persoti  may  accept  any  such 
goods  or  document  as  aforesaid,  on  deposit  or  pledge,  from  any  factor  or  agent, 
notvilhttaading  he  shall  httM  notice  that  the  party  is  a  factor  or  agent ;  bat  in 
such  case  he  Bhall  acquire  such  interest,  and  do  further  or  other,  as  was  pos- 
sessed by  the  factor  or  agent  at  the  time  of  the  deposit  or  pledge ;  and,  there- 
fore, in  this  last  case,  if  the  agent's  interest  *be  defeasible,  so  is  the  r,,qj, -i 
pledgee's ;  Flandy  v.  Allen,  Dans.  A  Lloyd,  22 ;  Fletcher  v.  Heath,  7  <■  ^^*^i 
B.  A  C.  517.  A  fraadnlent  sale  cannot  be  upheld  as  a  pledge  under  this  sec- 
tion. Thompson  V.  Farmer,  1  M.  A  M.  48.  [As  to  the  pleadings  upon  stat.  6 
O.  4,  c.  94,  see  Bonzi  v.  Stewart,  5  Scott,  N.  B.  1,  i  Man.  A  Or.  295,  8  Scott, 
N.  R.  625. 

The  provisions  of  6  O.  4,  c.  94,  being  found  insnfGcient  to  meet  the  wishes  or 
conven^nce  of  merchants,  stat.  5  A  6  Vict.  c.  89,  "An  act  to  amend  the  law 
relating  to  advances  bondjide  made  to  agents  intrasted  with  goods,"  was  passed 
(30th  June,  1842). 

The  first  section,  after  reciting  inter  alia,  that  by  6  O.  4,  c.  94,  "  validity  ia 
given,  nnder  certain  circnm stances,  to  contracts  or  agreements  made  with 
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penoQB  intraated  with  and  ia  posse&sion  of  the  doCaments  of  tttlfl'  to  gooda  and 
mercbandize,  and  consignees  making  odvuicee  t«  pereons  abroad  who  an 
jntrnsted  with  anj  gooda.  and  merch^adiee  are  entitled,  nnder certain. cirCBin- 
Btances,  to  a  lien  thereon,  but  under  the  said  act  and  the  present  atate  of  tba 
law,  advances  cannot  safeljbe  mE^eapongoodsardocamenta  to  persons  known 
to  have  poBseasioa  thereof  as  agents  only ;"  and  that  advances  on  the  secnri^ 
of  goods  and  V^roliaDdiEe  had  become  an  naaal  and  ordinal;  conrae  of  bmi- 
neas,  and  it  was  expedient  and  neceaaar;  that  reasonable  and  safe  facilitiei 
Bhonld  be  afforded  thereto,  and  that  the  same  protection  and  validity  should  be 
extended  to  bond  Jide  advances  npon  goods  and  merchandize  as  hj  the  6  G.  4, 
c  94,  b  given  to  sales,  and  that  owners  intrastitig  agents  with  the  possession  tA 
goods  and  merchandize,  or  of  docnments  of  title  thereto,  should  in  all  cases 
where  snch  ownera  h;  the  6  Q.  4,  c.  94,  or  otherwise  wonld  be  boond  bj  k  con- 
tract  or  agreement  of  Bale  be  in  like  manner  bound  by  any  contract  or  agiee- 
ment  of  pledge  or  lien  for  any  advances  bond  fide  made  on  the  secnrity  thereof;" 
Mid  that  much  litigation  had  arisen  on  the  coaatraction  of  the  6  0-.  4,  c.  94, 
that  it  did  not  extend  to  protect  exchanges  of  secnrities  bond  fide  made,  and  so 
much  uncertainty  existed  in  respect  thereof  that  it.wos  expedient  to  alter  «nd 
amend  the  same,  and  to  extend  the  provisions  thereof,  and  to  pat  the  law  or  a 
dear  and  certain  bam;"  enacts"that  from  and  after  the  passing  of  this  act, 
any  agent  who  shall  thereafter  be  Intrusted  with  the  possession  of  goods,  or  of 
the  docnments  of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  sock 
goods  and  docnments,  so  far  as  to  give  validitf  to  any  contract  or  ogreemeiit 
fay  way  of  pledge,  lien,  or  secnrity  bon^jide  made  by  any  person  with  auch  agent 
so  intmated  as  aforesaid,  as  well  for  any  original  loan,  advance,  or  payment  made 
npon  the  secnrity  of  such  gooda  or  docnments,  as  also  for  any  farther  or  con- 
|.^  ^  tinning  'advance  in  respect  thereof,  and  anch  contract  or  agtcement 
l  '   shall  be  binding  npoB  and  good  against  the  owner  of  snch  goods,  and 

all  other  penons  interested  therein,  notwithstanding  the  person  claiming  sach 
pledge  or  lien  may  have  had  notice  that  the  person  with  whom  anch  coatiaet  or 
agreement  is  mode  is  only  an  agent."  This,  as  well  as  the  other  provisions  of 
the  atatote,  though  wide  enough  in  terms  to  include  many  other  cases,  has  been 
limited  in  constraction  to  mercantile  transactions.  So  that  in  Wood  v.  Row- 
eliffe,  6  Hare,  191,  where  it  was  contended  that  advances  mode  npon  the  secnri^ 
of  fkmitnre  in  a  fnmiahed  hooaa,  not  in  the  way  of  trade,  to  the  apparent  owna 
of  the  furniture,  who  in  fhct  was  an  agent  intmsted  with  the  custody  of  it  by  the 
trae  owner,  were  within  the  protection  of  5  &  6  Tict.  c.  39,  Sir  James  Wigran, 
V,  C,  held  the  contrary,  saying  in  the  course  of  hie  judgment:  "the  first  act 
(S  G.  4,  c.  94)  is  for  the  'protection  of  the  property  of  merchants  and  others,' 
and  the  property  referred  to  is  'goods,  wares,  and  merchandize,' intrusted  totte 
■gent  'for  the  purpose  of  consignment  or  sale,'  or  'shipped;'  and  upon  a  jodieial 
construction  of  the  act  it  has  been  held  that  the  generality  of  the  expresdoa 
mnat  be  restricted.  Eveiy  servant  of  the  owner  of  goods  employed  in  the  car* 
or  carriage  of  snch  gooda,  is  in  one  eense  '  an  agent  intrusted  with  goods,'  bnt 
still  he  is  not  an  agent  within  the  meaning  of  the  statute.  Uonk  v.  Whitten- 
bury,  2  B.  &  Ad.  484.  The  title  of  the  second  act  (5  &  6  Vict.  c.  39)  is  mora 
general ;  but  it  appears  to  me  to  relate  to  '  agents,'  and  to  'goods  and  merchan- 
dize'in  a  sense  which  is  not  applicable  to  the  agency  of  the  property  in  this  case." 
In  Monk  v.  Whittenbnry,  supra,  it  was  considered  that  a  carrier,  warehwjaeman, 
packer,  or  wharfinger,  is  not  "  an  agent"  within  6  G.  4,  c.  94 ;  Sir  James  Wigram, 
T.  C,  appears  to  have  treated  that  decision  as  applicable  also  to  the  constmo- 
tion  of  5  ft  6  Tict.  c.  39.  In  Jeokyns  v.  Usbome,  B  Bcott,  N.  R.  SOS,  1  Man. 
k  Gr.  678,  S.  0.,  a  vendee  wbo  had  received  from  the  vendor  a  deliveiy  order 
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for  the  goods,  waa  eonsiderad  not  to  be  »  penon  mtrtist«d  with  a  deliveiy  ord^t 
within  the  6  O.  4,  c.  94,  s.  2,  so  ae  to  be  capable  of  making  a  valid  pledge  of  the 
deliverj  order,  and  so  defeating  the  right  of  stoppage  in  tranaitn ;  the  act  being 
intended  only  to  apply  to  persons  intrnsted  with  such  docnments  as  factors  or 
agents ;  and  the  vendee  being  in  possession  of  the  document,  not  as  the  agent 
of  another,  bnt  in  his  own  right.  That  wontd  a  fortiori  bold  good  in  a  case 
arising  upon  the  construction  of  6  4  6  Viet,  c.  29,  s.  1,  where  the  word  "agent" 
is  expressly  used.  And  therefore,  where  the  person  intrasted  is  not  intniBte4 
M  agent  bnt  as  bnyer,  the  right  of  his  assignee  *i8  not  holpen  by  5  . , ,_.,■. 
ft  G  Tict.  39,  but  must  stand  or  fall  by  the  rale  laid  down  in  Lick-  1-  *^^^ 
barrow  v.  Hason. 

The  2nd  section  anthorises  the  substitution  of  other  goods,  docnments  of  title 
«r  negotiable  securities  for  those  first  deposited  in  consideration  of  a  previons 
advance ;  bnt  provides  that  the  Hen  acquired  upon  the  sBbstituted  property  shall 
not  exceed  the  then  valne  of  the  property  given  op.  The  decision  which  pointed 
out  the  necessity  for  that  section  waa  Bond  v.  Stewart,  4  Man.  &  Qr,  G25,  6 
Scott,  N.  E.  1,  8.  C. 

Sect.  3  provides  and  enacts  that  the  act  shall  be  deemed  and  conatrned  to  give 
validity  to  snch  contracts  and  agreements  only,  and  to  prot«ct  only  auch  loans, 
advances,  and  exchangea,  as  shall  be  made  bond  fide,  and  without  notice  that 
the  agent  making  such  contracts  or  ^reementa  is  acting  without  authority  or 
maldfide  against  the  owner;  that  it  shall  not  be  construed  to  extend  to  or  pro- 
tect any  lien  or  pledge  for  an  antecedent  debt ;  nor  to  authorize  any  agent  in 
deviating  from  any  eipresB  order  or  authority  received  from  the  owner ;  "  bat 
that,  for  the  purpose  and  to  the  extent  of  protecting  all  snch  bond  fidt  loans, 
advances,  and  exchanges  as  aforesaid,  (though  made  with  notice  of  such  ^;ent 
not  being  the  owner,  bat  without  any  notice  of  the  agent's  acting  without 
authority,)  and  to  no  further  or  other  int«nt  or  pnrpose,  snch  contract  or  agree- 
ment as  aforesaid  aholl  be  binding  on  the  owner  and  all  other  persons  interested 
in  such  goods." 

By  the  4th  section  "  any  bill  of  lading,  India  warrant,  dock  warraat,  warefaonae 
keeper'scertificate.warraDt  or  order  for  the  delivery  ofgoods,  or  any  other  docn^ 
ment  used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or  con- 
trd  of  gooda,  or  authorizing  or  purporting  to  authorize,  either  by  indorsement 
or  by  delivery,  the  possesaor  of  such  document  to  tranfer  or  receive  goods  thereby 
represented,  shall  be  deemed  and  taken  to  be  a  doeumejU  of  tilU  within  the 
meaning  of  this  act :  and  any  agent  intrusted  as  aforeaaid,  aai  possessed  of  any 
BDch  document  of  title,  whether  derived  immediately  flrom  the  owner  of  such 
goods,  or  obtained  by  reason  of  such  agent's  having  been  intrusted  with  the 
poaaeaaion  of  the  goods,  or  of  any  other  document  of  title  thereto,  shall  bo 
deemed  and  taken  to  have  been  udrutUd  with  the  possession  of  the  goods 
represented  by  such  document  of  title  aa  aforesaid :" — (This  legislative  interpre- 
tation of  the  word  "  intrusted"  was  rendered  necessary  by  the  deciaion  in 
Phillips  T.  Hnth,  6  U.  ft  W.  605,  and  Hatfield  v.  FhUlips,  9  Hee.  ft  W.  647, 
affirmed  in  the  House  of  Lords,  14  Mee.  ft  W.  G4T,  12  CL  ft  Fin.  343,  S.  C, 
that  a  factor  intrusted  with  a  bill  of  lading,  and  who,  by  reason  of  having  the 
bill  of  lading,  was  enabled  'to  and  did  (bat  not  in  pursuance  of  the  [0434,1 
inatroctions  of  his  principal]  possess  himaelf  of  a  dock  warrant,  was  not  ^ 
to  be  conaideied  a  person  iotrnated  with  the  dock  warrant  within  the  meaning 
of  6  <}.  4,  c  94) : — And  "  lAl  contracta  pUdging  or  giinng  a  lien  upon  mck  docu- 
mmt  of  title  as  aforesaid  shall  be  deemed  and  taken  to  be  respectively  f^«dge» 
o/and  Jieiu  upon  fA«yood*  to  which  the  same  relates:" — "  And  such  i^Dt  shall 
be  deemed  to  be  poasessed  of  noh  goods  or  docnments,  whether  the  nnw  bIwU 
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be  in  his  aeiaal  aulodg,  or  shall  be  held  bj  anj  other  pereoD  sobject  to  his  cod> 
trol  or  for  faim  or  on  his  behalf :"— And  "  where  B,Dy  loan  or  advance  shall  be 
hoiui  jide  made  to  any  agent  intrusted  vrith  and  in  possession  of  anjsoch  gtKtdj 
or  docaments  of  title  as  aforesaid,  on  the  faith  of  cmi/  contract  or  agreemml  in 
ttriling  to  consign,  deposit,  transfer,  or  deliver  sach  goods  or  docaments  of  title 
as  aforesaid,  and  snch  goods  or  docnments  of  title  shall  adualig  be  raxiitd 
hy  the  person  makiug  Bucb  loaa  or  advance,  inthout  notice  that  such  ageot  ms 
not  anthorized  to  make  such  pledge  or  security,  every  snch  loan  or  advance  shall 
be  deemed  and  taken  to  be  a  loan  or  advance  on  the  aecaritj  of  such  goods  gr 
docaments  of  title  within  the  meaning  of  this  act,  though  mch  goods  or  docm- 
menti  of  title  shall  not  actually  he  received  bg  the  person  making  ntch  iMoi 
or  adoance  till  the  period  fubuqueni  thertto :"  (This  enactment  may  have  apnii^ 
from  the  inclination  of  opinion  expressed  upon  the  second  point  signed  bat 
not  decided,  in  Bonzi  v.  Stewart,  4  Uan.  ft  Gr.  395 ;  S  Scott,  N.  B.  1) :— And 
"  any  contract  or  agreement,  whether  made  direct  with  snch  agent  as  aforesaid, 
or  with  ang  derk  or  other  person  on  his  behaif,  shall  be  deemed  a  conti«et  or 
agreement  viilk  sach  agent:" — And  any  pai/ment  made,  whether  fiyatoixgror 
bills  of  exchange  or  other  negotiable  security,  shall  be  deemed  and  t&ken  to 
be  an  advance  within  the  meaning  of  this  act :" — ("  ifigotialile  eeeuritff,"  that  is, 
for  the  payment  of  money,  ?emble  Taylor  v.  Kymer,  3  B.  £  Ad.  320  ;  and 
althoogh  the  words  are  any  payment,  yet  with  reference  to  the  object  of  this 
act,  they  must  be  constraed  to  mean  any  payment  by  way  of  loan  or  adeatset, 
and  not  to  include  a  cose  where  the  real  object  of  the  parties  is  not  a  loan  or 
advance,  such  as  was  Learoyd  v.  Robinson,  12  Mee.  &  W.  T45,  where  the  factor 
being  liable  with  the  defendant  on  a  bill  of  exchange,  obtained  a  snm  of  money 
from  the  defendant  to  take  np  the  bill,  at  the  same  time  depositing  with  him 
the  plaintiff's  goods.  In  that  case  the  direction  of  the  Judge,  Ooleman,  J.,  lo 
the  jury,  to  find  for  the  plaintiff  if  they  considered  what  was  done  to  be  "only 
)  mode  of  paying  the  bill  on  which  the  defendant  was  liable'" 
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upheld  by  the  Conrt  of  Exchequer) :— And  "an  *agent  in  possessioii 


as  aforesaid  of  such  goods  or  docaments  shall  be  taken,  for  the  pur- 
poses of  this  act,  to  have  been  intT-uated  therewith  by  the  owner  thereof  unlett 
the  contrary  can  be  shown  in  evidence." 

The  6th  section  provides  that  nothing  in  the  act  contained  shall  lessen,  vai;, 
alt«r,  or  affect  the  civil  responsibility  of  an  agent  for  any  breach  of  duty  or  «»- 
tract  or  non-falfilment  of  his  orders  or  aatbority. 

By  the  6th  section  an  agent  exercising  the  powers  virtnally  conferred  npon 
bim  by  the  act  maid  Jide,  and  without  the  authority  of  his  principal,  is  rendered 
subject  to  punishment  by  transportation,  as  for  a  misdemeanor,  aniess  where 
the  property  dealt  with  is  not  made  a  security  for  or  subject  to  the  payment  of 
any  greater  sum  of  money  than  the  amount  which  at  the  time  was  justly  dna 
and  owing  to  such  agent  from  his  principal,  together  with  the  amount  of  any 
bills  of  exchange  drawn  by  or  on  account  of  snch  principal,  and  accepted  by 
Bucb  agent :  or  unless  he  shall,  previously  to  bis  being  indicted,  have  disclosed 
the  offence  on  oath,  in  consequence  of  compnlsory  process  in  any  proceeding 
bond  fide  instituted  by  any  party  aggrieved,  or  in  an  examination  or  deposition 
before  a  Commissioner  of  Bankrupt. 

Sect.  T  preserves  the  right  of  the  owner  to  redeem,  and  enables  him  to  prove 
under  the  bankruptcy  of  the  agent  for  the  amount  pud  to  redeem,  or  the  value 
of,  the  goods. 

The  8th  section  is  the  common  interpretation  clause,  and  the  9th  and  last 
excludes  a  retrospective  application  of  the  provisions  of  the  act. 

Tliia  act,  9  &  6  Yict,  o.  39,  it  may  be  observed,  relates  to  adaatuxs  apon  the 
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securit;  of  goods,  aod  it  will  atill  be  necessarj  to  resort  to  the  2Bd  aod  4th  sec- 
tions of  6  G.  4,  c.  94,  in  casea  uot  lalilag-  within  that  category.  But  let  ua 
returo  to  the  effect  of  the  endursemeDt  of  a  bill  of  lading  apon  the  right  to  atop 
in  transitu.} 

Id  coses  where  a  bill  of  lading  nay  be,  and  has  been,  pledged  b;  the  con- 
rignec  of  the  goods,  as  a  secarity  for  his  own  debt,  the  legal  right  to  the  pos- 
session of  the  gooda  passes  to  the  pledgee ;  bat  the  right  to  stop  them  in 
transita,  in  case  the  coDsignee  should  become  insolvent,  is  not  absolately  de- 


feated, aa  it  is  in  the  case  of  a  sale  of  the  bill  of  lading  bj  the  * 
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signee ;  for  the  vendor  may  atill  reanme  his  inter«Bt  in  them,  e 
the  rights  of  the  pledgee,  and  will  have  a  right  at  leaat  in  equity,  to  the  residoe 
which  may  remain,  after  sstisfjing  the  pledgee's  claim.  And  farther,  if  the 
goods  comprised  within  the  bill  of  lading  be  pledged  along  with  other  goods 
beloDging  to  the  pledger  himaelf,  the  vendor  will  have  a  right  to  have  all  the 
pledger's  own  goods  appropriated  to  the  discbarge  of  the  pledgee's  claim  before 
tiny  of  the  goods  comprised  within  the  bill  of  lading  are  so.  Tbia  was  decided 
In  re  Weatzinthua,  5  B.  &  Ad.  817,  where  LifiagB  &  Co.  having  pnrchaaed 
oil  from  plaintiff'  Westzinthns,  paid  for  it  by  acceptance :  and  being  in  posses- 
sion of  the  bills  of  lading,  pledged  tbem  with  Hardman  ft  Co.,  as  a  security  for 
certain  advances,  Lapage  &  Co.  became  bankrupt,  and  their  acceptance  in  the 
plaintiff's  favour  waa  dishonoured.  At  the  time  of  their  bankruptcy  tbcy  owed 
Hardman  &  Co.  927U.  on  account  of  advances ;  as  a  security  for  which  they 
held,  besides  the  bill  of  lading,  goode  to  the  value  of  9961f.  If.  7d,  belonging  ta 
Lapage  himself.  The  court  held  that  Westzinthua,  who  had,  npon  the  bank- 
ruptcy of  Lapage  &  Co.,  given  notice  to  the  master  of  the  ship  that  he  claimed 
to  atop  the  oil  in  transitu,  bad  a  right  to  insist' upon  the  proceeds  of  Lapage's 
own  goods  being  appropriated  to  the  discharge  of  Hardman's  lien,  and,  aa  they 
proved  snfficient  to  satisfy  it,  bad  a  right  to  receive  the  entire  proceeds  of  hia 
oils. — "  As  Westzinthua,"  said  Lord  Denman,  delivering  the  judgment  of  the 
Court,  "  woald  have  had  a  clear  right  at  law  to  resume  the  posaession  of  the 
goods  on  the  insolvency  of  the  vendee,  had  it  not  been  for  the  transfer  of  the 
property  apd  right  of  possession,  for  a  valnable  consideration  to  Hardiaan,  it 
Appears  to  as,  that,  in  a  court  of  equity,  snch  transfer  wonld  be  considered  as  H 
pledge  or  mortgage  only;  and  Weatzinthns  would  be  considered  as  having  re- 
turned his  former  interest  in  the  goods,  snbject  to  that  pledgee  or  mortgagee,  in 
analogy  to  the  common  case  of  a  mortgage  of  real  estate,  whioh  is  cODSidered 
OS  a  mere  aecarity,  and  the  mortgagor,  the  Owner  of  the  land.  We,  therefore, 
think  that  Weatziuthna,  by  his  attempted  atoppage  in  transitu,  acquired  a  right 
to  the  goods  in  equity  (subject  to  Hardman's  lien  thereon),  as  against  Lapage 
and  hia  aasignees,  who  are  bonnd  by  the  same  equity  that  Lapage  himself  was; 
and  this  view  of  the  caae  agrees  with  the  opinion  of  Mr.  Justice  Bnller,  in  hit 
comment  on  the  case  of  Snee  v.  Proscot  in  Lickbarrow  v.  Mason. 

"  If  then  Westziothns  had  an  equitable  right  to  the  oil  snbject  to  Hardman's 
lien  thereon  for  hia  debt,  he  would,  by  means  of  bis  goods,  have  become  R 
surety  to  Hardman  for  Lapage's  debt ;  and  would  then  have  a  clear  equity  to 
oblige  Hardman  to  hare  recourse  against  Lapage'a  own  goods  depoaited  with 
him  to  pay  bis  debt  in  case  of  the  surety.  And  all  the  goods,  both  of  Lapage 
and  Westzinthns,  having  been  sold,  he  would  hare  a  right  to  insist  upon  the 
proceeds  of  Lapage's  goods  being  appropriated,  in  the  first  instance,  to  the  pay- 
ment of  the  debt."  [Spalding  v.  Bnding,  6  Beav.  376,  confirms  Westidnthna's 
ease,  and  shows  that  the  goods  cannot  be  ret^ned  aa  security  for  a  general 
balance  of  acconnt,  bot  only  for  the  apecifie  advance  made  npon  security  of  the 
biU  of  lading.] 
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The  case  of  Lickbarrow  t.  Mason,  hae  HOmetimes  been  Bnppoaed  to  decide 
that,  in  the  absence  of  the  right  of  property,  and  of  authority  to  sell,  a  con- 
signee of  goods  may,  by  an  indorBemeat  of  the  bill  of  lading,  for  a  valiuble 
consideration  to  a  bon&  Jide-  vendee,  give  the  latter  a  title  to  the  goods,  u 
against  the  true  owner.  A  capacity  for  transferring  the  right  of  property 
nader  saob  circnmslances,  implies  that  the  instrument  to  vhich  it  is  at- 
tached, ia  negoUabie;  and  accordingly,  bills  of  lading  have  been  said  tob« 
susceptible  of  negotiation,  not  only  in  text  books,  but  even  in  the  dicta  of 
judi^  of  no  incondderable  authority;  Supra,  603,  Berkley  v.  Walling,  7 
A.  &  E.  22  ;  Bell  r.  Moss,  5  Wharton,  180,  205.  But  by  referring  to  the 
Englbh  reports  and  statutes,  at  the  period  at  which  promissory  notes  wen 
introduoed,  it  will  be  found,  that  the  anthonty  of  a  legislative  enactment, 
«r,  at  least,  of  an  express  judicial  dedsion,  is  requisite  to  establish  the  ne- 
gotiability of  any  instrament.  In  the  case  of  bills  of  lading,  both  these 
sources  of  authority  are  wanting.  Lickbarrow  t.  Mason  applies  only  to 
those  cases,  in  which  a  previous  sale  of  the  goods  has  been  made  to  the  con- 
signee ;  and  merely  determines  that  if  the  vendee  of  goods  re-sell  them, 
after  they  have  left  the  custody  of  the  vendor,  to  a  bond  Jide  purchaser  for 
value,  the  right  of  property  acquired  by  the  Utter,  shall  not  be  defeated 
by  a  subsequent  stoppage  in  transitu,  if  he  have  taken  an  assignment  of 
the  bill  of  lading.  In  this  case,  the  property  is  transferred  by  the  ttk, 
from  the  original  vendor  to  the  first  vendee,  and  by  the  subsequent  convej- 
ance  from  him  to  the  purchaser,  and  these  circumstances  would  be  just  u 
effectual  in  passing  the  property  without,  as  with  the  indorsement  of  t)x 
bill  of  lading ;  Ilsley  y.  Stubbs,  9  Mass.  65  ;  Gardner  t.  Howland,  2  Rck. 
599  ;  Stanton  v.  Eager,  16  Pick.  473 ;  Nathans  v.  Giles,  5  Tanntou,  588; 
Meyer  v.  Sharpe,  id.  74 ;  Winslow  v.  Norton,  29  Mune,  419 ;  Blackburn  m 
Sale,  279, 28S.  The  effect  of  the  bill,  is  due  to  its  being  a  symbol  of  propertj, 
and  even  when  indorsed  to  the  consignee,  "  its  possession  cannot  confer  on  - 
him  more  power  over  the  property,  than  would  the  possession  of  the  properly 
itself."  "Abillof  lading  will  pass  the  property  upon  a  iond/i/e  indorsement 
and  delivery,  when  it  is  intended  so  to  operate,  in  the  same  manner  as  a  direct 
delivery  of  the  goods  themselves  would  do,  if  so  intended.  Bat  it  cannot 
operate  farther:"  per  Okose,  J.,  and  Ellen borocoh,  G.  J-,  Newsom  t. 
Thornton,  6  East,  41.  "  The  bill  of  lading  is  fitnetu*  officio,"  said  Lord  Din- 
MAH,  in  Hatfield  v.  Phillips,  9  M.  &  W.  467,  "  as  soon  as  the  goods  are 
landed  and  warehonsed  in  the  name  of  the  holder,  who  then  becomes  posses- 
sed of  the  goods  themselves  in  the  eye  of  the  law,  and  derives  his  power,  not 
from  the  bill  of  lading,  but  from  such  possession."  But  when  transferred  to 
a  purchaser,  before  the  arrival  of  the  goods,  the  bill  of  lading  amounts  in  fict 
to  a  constructive  delivery,  and  consequently  creates  a  constructive  possession 
aa  it  respects  third  parties,  (Gardner  v.  Howland;)  and  when,  therefore, 
reoeived  by  a  party  to  whom  'goods  have  been  sold,  or  to  whom  sa 
authority  to  sell  goods  has  been  given,  will  enable  him,  in  addition  to  Uie 
right  of  property  which  he  might  pass,  independently  of  the  bill,  to  gin 
by  its  indorsement  a  constructive  possession  to  the  indorsee,  and  thus  defeat 
the  consignor's  equity  to  a  stoppage  in  transitu;  Jordon  v.  James,  6  Hua- 
mond,  88.  An  equity,  be  it  observed,  which  must  always  be  somevhat 
inequitably  exercised,  when  directed  agtunBta&»ul.^purcbaserfor value, 
from  a  vendee  and  consignee,  by  a  consignor,  who,  in  addition  to  parting 
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witli  the  property  in  the  goods,  haa  ao  far  parted  with  the  poaaeswon,  aB  to 
hare  put  them  in  tranaitu  to  a  bajer,  on  the  faith  of  wboae  property  % 
second  purchaser  has  paid  hia  money. 

The  tesalt  of  the  whole  matter  seema  to  be,  that  as  a  delivery  is  neces- 
sary, to  give  validity  to  a  sale  aa  against  aubaeqnent  porchasers  or  execntios 
oreditora,  when  an  aotnal  delivery  ia  impoaaible,  it  must  be  made  symboli- 
cally, and  by  the  aymbol  beat  fitted  to  prevent  frand,  and  give  certainty  to 
the  transaction ;  Clark  v.  Chipman,  2  English,  197 ;  Lainfair  v.  Sumner, 
17  Mass.  210.  Wbeu  the  goods  sold  are  at  sea,  an  indorsement  of  the 
bill  of  lading  is  the  proper  snbetituto  for  an  actnal  delivery,  because  such 
an  indorsement  is  the  mode  usually  adopted  among  merchants,  and  most 
likely  to  fpYe  notice  of  the  sate  to  third  persons  j  Pratt  v.  Parkman,  24 
Pick.  42.  Bat  when  the  bill  of  lading  is  not  in  the  hsnda  of  the  vendor  at 
the  time  of  the  aale,  or  where  none  has  been  ^ven  by  the  carrier ;  Gibson 
▼.  StevetiB,  8  Howard,  384 ;  Davis  v.  Bradley,  24  Vermont,  55.  The 
invoice  or  any  other  instrument  which  specifies  and  enumerates  the  property 
Bold,  may  be  substituted  for  it ;  Gardner  v.  Howland,  2  Pick.  599.  These 
.principles  only  apply  where  the  rights  of  third  persons  are  in  question,  for 
as  between  the  parties  to  a  sale  themselvea,  the  right  of  property  will  pass 
without  actual  or  coustroctive  delivery;  Holmes  v.  Crane,  2  Pick.  606 
Hoobaa  v.  BeadweU,  16  Ohio,  509 ;  and  consequently  no  indoraement  oi 
the  bill  of  lading  or  other  subetitiite  for  delivery  is  neceasary ;  D' Wolfe 
Harris,  4  Mason,  515 ;  Qrosvenor  v.  Phillips,  2  Hill,  147.  But  when  « 
sale,  or  contract  for  the  aale,  of  the  aame  gooda  is  made  to  or  with  different 
persoQa,  he  who  firat  obtains  poBSeasion  of  the  gooda,  or  an  indorsement  ol 
the  bill  of  lading  when  actual  possession  ia  impoaaible,  will  have  the  legal 
title;  Caldwell  V.  Ball,  1  Term,  205  ;  Lanfair  v.  Snmner;  Clemenson 
Davidson,  5  Binaey,  392,  398 ;  The  Bank  of  Rochester  v.  Jones,  4  Cora- 
atock,  497  ;  Lodwig  v.  Fickler,  5  Shipley,  162.  Thia  is  a  mere  application 
of  a  general  principle,  which  runs  through  the  law  of  real  and  personal  pro* 
perty.  Thus,  it  ia  well  known  that  as  between  two  grantees  of  a  reversion, 
he  who  firat  obtained  an  attornment,  acquired  the  title,  although  the 
grant  to  the  other  might  have  been  prior  in  point  of  time.  And  in  Lan- 
tait  V.  Sumner;  and  Jewett  v.  Lincoln,  16  Maine,  116,  it  waa  decided, 
that  when  the  aame  chattel  is  sold  to  different  pereoas,  priority  of  posseasion 
will  give  the  second  purchaser  superiority  of  right  to  the  first.  "  The 
general  rule,"  said  Jackson,  J.,  in  delivering  the  opinion  of  the  court  in 
Laofair  v.  Sumner,  "  ia  perfectly  well  eatablisbed,  that  delivery  of  pos- 
session  ia  necessary  in  a  conveyance  of  peraonal  chattels,  as  againat  every 
one  but  the  vendor.  When  the  same  goods  are  sold  to  two  different  per* 
sons,  by  conveyances  equally  valid,  be  who  first  lawfully  acquires  die  poB< 
Boaaion,  will  hold  them  agunst  the  other.  This  principle  is  reoogniaed  in 
the  case  of  Lamb  et  al.  v.  Durant,  12  Mass.  Rep.  54,  and  in  Caldwell  et 
b1.  v.  Ball,  1  B.  &  £.  205.  The  letter  indeed  was  a  caae,  not  of  actnal 
delivery  of  gooda  to  either  party,  but  of  delivery  of  the  bill  of  lading. 
There  were  two  bills  of  ladlug,  signed  at  different  times  by  the  master  of 
the  ship;  and  the  party  who  firat  obtained  one  of  them  by  a  legal  title 
trovx  the  owner  of  the  goods,  was  held  to  have  the  best  right,  although  the 
bill  of  lading  under  which  he  claimed,  was  made  the  laat.  The  indorse- 
ment and  delivery  of  the  bill  of  lading  in  anch  a  case,  is  equivalent  to  the 
actual  delivery  of  the  goods.    This  is  also  the  rule  of  th«  civil  law.    When 
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the  same  thing  ia  Bold  to  two  different  persons,  '  mani/esti  juris  at,  evm, 
ati  priori  tradituta  etl,  indelinendo  dortiinio  eue  poliorem.'  Cod.  3,  32,15. 
So  Voet  ad  Pand.  lib.  6,  tit.  1,  §  20, '  ad  vindiialionem,  rei  dvoirnu  separatm 
dlverio  lempore  diitraclte,  won  m  cvi  priori  vendila  sed  qvi  ^preCio  solula 
vet  Jide  de  eo  hahita^  priui  est  tradica,  admittm-dux  est.'  And  Pothier,  in 
the  place  cited  in  tbe  argument,  V en te  No.  318— 320,  states  the  same 
principle,  and  pats  the  caEO  of  a  sale  without  delivery,  and  a  subsequent 
attachment  by  the  creditors  of  the  vendor,  who,  he  saya,  would  bold  Uie 
goods  against  such  a  purchaser."  The  rule  is  the  same  in  equity  as  at  law, 
&Qd  the  appropriation  of  a  chattel  personal  as  security  for  a  debt,  will  fnil 
as  against  a  subsequent  purchaser  without  notice,  who  obtains  possesion, 
although  otherwise  good,  a&  an  equitable  assignment ;  Clemeosoa  t.  David- 
son,  5  Hioney,  398. 

In  order,  however,  to  determine  more  fully  the  real  effect  of  the  indorse* 
meat  of  a  bill  of  lading,  on  the  transfer  of  title  in  chattels  personal,  it  is 
necessary  to  examine  tbe  principles  by  which  that  transfer  is  regulated 
nnder  ordinary  circnmstanccs,  and  when  no  snch  indorsemcDt  isiaquestioD. 
It  it  well  settled,  that  in  the  absence  of  property  and  authority,  a  sale  of 
chatlela  confera  no  title,  even  when  the  vendor  is  in  possession  at  the  time 
of  the  sale,  and  the  vendee  purchases  in  good  faith  and  for  value  \  Hartop 
V.  Hoare,  1  Wilson,  8,  S.  C.  2  8tr.  1187 ;  Wilkinson  v.  King,  2  Campbell, 
335 ;  Peer  v.  Humphreys,  2  Adol,  &  Ell.  295 ;  Williams  v.  Barton,  3  Bing. 
139;  Cooper  v.  Willomal,  1  C.  B.  672;  M'Mahon  v.  Sloane,  2  Jones, 
229j  Post  V.  Atkinson,  1  Dana,  110;  Kitchell  v.  Vanator,  1  Blackford, 
76  ;  Hyde  v.  Noble,  13  New  Hampshire,  434  ;  Galvin  v.  Bacon,  2  Fair- 
field, 28  ;  Andrews  v.  Dietrich,  14  Wend.  31;  Everett  v.  S alius,  15  id. 
475 ;  Cowell  v.  Hill,  4  Dcnio,  3-23  ;  Stanley  v.  Gajlord.  1  Gushing,  228; 
Eobinson  v.  Baker,  6  id.  137,  144 ;  Bailey  v.  Shaw,  4  Foster,  297.  The 
only  exception  to  this  rule  at  common  law,  that  of  a  sale  in  market  overt, 
seems  inapplicable  to  the  state  of  things  in  this  country,  and  has  lost  mach 
of  its  former  importance  in  England ;  Wheelright  v.  Depuyster,  1  John- 
son, 480;  Dame  v.  Baldwin,  8  Mass.  518;  Griffith  v.  Fowler,  18  Ver- 
mont, 480;  Stanley  t.  Gaylord,  1  Cushing,  53G.  There  are  indeed,  only 
two  grounds  on  whiob  property  can  be  supposed  to  arise  in  a  vendee,  in 
consequence  of  a  sale  made  by  a  vendor  who  has  no  property  in  himselt 
The  first  of  these  supposes  a  transfer  of  the  former  title  of  the  trae  owner, 
by  virtue  of  some  express  or  implied  authority  from  him  ;  the  second,  the 
creation  of  a  new  and  independent  title,  growing  out  of  the  circuDastancea 
Attendant  upon  tbe  sale,  such  as  the  possession  of  the  property  by  the  ven- 
dor, the  valuable  consideratioD  given  by  the  purchaser,  and  the  hon&  jida 
of  the  transaction,  so  fiir  as  he  is  concerned.  And  it  has  sometimes  been 
argued,  that  where  one  of  two  innocent  parties  most  suffer  from  a  sale  made 
under  these  cireiimstances,  the  loss  should  fall  upon  the  owner,  who  hu 
intrasted  the  vendor  with  the  possession  of  the  goods,  and  enabled  him  to 
commit  a  fraud,  rather  than  on  the  vendee,  who  has  acted  in  good  failb, 
and  with  proper  caution.  But  if  this  conclasion  could  follow  in  any  case, 
it  would  do  so  in  those  where  a  factor  who  has  been  intrusted  with  the 
indicia  of  title  in  chattels,  in  addition  to  the  possession  of  the  chattels 
themselves,  and  with  tbe  authority  not  only  to  sell  them,  but  to  sell  tbem 
as  his  own,  and  has  thus  been  enabled  to  hold  himself  out  U>  the  world  u 
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tlie  oirser,  contraota  with  third  partieB,  who  advance  money  on  the  faith  of 
bis  apparent  ownership,  and  a  deposit  of  the  goods  in  pawn.  Yet  it  is  well 
settled  that  such  a  pledge  gives  no  right  whatever  to  the  goods  as  against 
the  real  owner,  not  even  that  of  the  factor;  Patterson  v.  Tash,  2  Strange, 
1178;  Kinder  v.  Shaw,  2  Mass.  278;  Odiorae  v.  Maxcy,  13  id.  178; 
Newbold  V.  Wright,  4  Rawle,  195;  Van  Amringe  t.  Peahody,  1  Mason, 
466;  Shaw  v.  Stone,  1  Cushing,  228.  These  cases  are  manifestly  incon- 
wstent  with  the  idea,  that  an  owner  who  permits  chattels  to  be  dealt  with 
by  an  agent  as  if  they  belonged  to  the  latter,  will  he  hound  by  his  acta, 
for  such  a  rule  would  extend  to  all  contracts  mnde  in  good  faith,  and  for 
a  valuable  consideration  by  third  parties,  whether  for  transferring  an  abso- 
lute property  by  sale,  or  a  qualified  property  by  pledge.  And  they  can  only 
be  explained  on  the  ground,  thut  as  the  power  of  an  agent  is  bounded  in 
all  cases  by  the  strict  limits  of  the  authority  received  from  the  principal, 
a  pledge  by  a  factor  of  goods  which  he  is  authorised  to  sell,  is  necessarily 
invalid. 

The  general  doctrine  that  no  right  can  arise  under  a  contraot  of  pledge 
or  sale,  in  the  absence  both  of  property  and  authority  in  the  party  who 
makes  it,  is  strikingly  illustrated  by  the  case  of  Al'Combie  v.  Davis,  6  East, 
538,  7  id.  5,  where  a  broker  who  had  bought  a  quantity  of  tobacco  on 
account  of  the  plaintiff,  entered  it  in  his  own  name  on  the  books  of  the 
'  king's  warehouse,  and  subsequently  pledged  it  to  the  defendant,  who  made 
advances  upon  it  in  the  belief  that  he  was  the  real  owner.  It  was  held 
under  these  cirou  in  stances,  that  as  the  broker  bad  acted  without  authority, 
in  making  the  pledge,  it  was  wholly  void,  and  did  not  even  entitle  the  de- 
fendant to  retain  for  the  amount  doe  the  broker  on  account  of  the  purchase, 
because  the  Hen  of  the  latter  was  divested  by  parting  with  the  possession  of 
the  goods.  The  same  point  was  decided  by  the  Court  of  King's  Bench,  in 
Barton  v.  Williams,  5  B.  &  Aid.  395,  and  subsequently  in  error  by  the 
Exchequer  Chamber,  in  Williams  v.  Barton,  3  Bing.  139,  under  similar 
circumstaDces,  except  that  the  unauthorised  pledge  was  of  dock  warrants, 
tepreaenting  goods,  and  not  of  the  goods  themselves.  It  was  determined  in 
like  manner  in  Guereiro  v.  Pcile,  3  Barn.  &  Aid.  610,  that  the  defendants, 
who  had  purchased  a  quantity  of  wine  from  the  parties  to  whom  it  had 
been  consigned  for  sale  by  the  plaintiff,  under  the  belief  that  they  were  the 
owners,  and  paid  for  it  in  ram,  had  no  title  as  against  the  consignors,  because 
the  authority  given  by  the  latter  only  extended  to  making  a  sale  for  cash, 
and  not  by  way  of  barter.  So  in  Evans  v.  Whittenbury,  2  B.  &  Ad.  484, 
a  sale  by  a  wharfinger,  who  was  in  the  habit  of  acting  as  a  factor,  of  goods 
in  bis  possession,  but  which  he  had  no  authority  to  sell,  was  held  to  be 
absolutely  void  at  common  law,  and  not  within  the  remedial  clauses  of  the 
statue  9  Geo.  4.  The  course  of  decision  has  been  the  same  on  this  point, 
in  the  United  States,  as  in  England,  and  equally  determines,  that  the  title 
to  chattels  cannot  be  transferred  by  a  sale,  made  without  authority  from  the 
owner,  even  when  he  has  parted  with  the  possession  to  the  vendor,  and  thus 
enabled  him  to  mislead  the  vendee  by  a  false  appearance  of  ownership; 
Kipley  V.  Qilston,  9  Johnson,  197;  Vincent  v.  Cornell,  13  Pick.  294. 
Thus  in  Andrews  v.  Dietnck,  14  Wendell,  31,  an  auctioneer  who  bad  dealt 
with  the  bolder  of  a  house  in  which  the  carpets  were  down,  under  the  belief 
that  he  was  the  owner  of  the  carpets,  and  had  advanced  money  on  the  laith 
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of  his  ownership,  was  held  to  have  acquired  no  title  U  agaiiut  the  tne 
owDer,  who  had  delirered  them  to  the  partj  in  whose  poascsuon  thejvere, 
under  a  contract  of  Bale,  at  so  mnch  per  yard.  This  contract  required 
nothing  more  to  make  it  absolute,  and  pass  the  right  of  property,  than  that 
the  quantity  of  carpctiog  necessary  for  the  house,  which  was  unknowD  it 
the  time  of  delivery,  although  since  ascertained,  shonld  be  commmiicated 
to  the  original  owner  of  the  carpet;  but  it  was  decided  that  until  thij  iru 
done,  the  title  remuned  in  him,  even  as  against  a  hon&fide  purchaser  from 
the  vendee.  A  aimilar  decision  was  made  in  Everett  t.  Saltns,  15  Wend. 
475,  20  Wend.  268,  with  regard  to  a  sale  by  a  party  in  posseesioa,  not 
merely  of  property,  but  of  the  bill  of  lading,  indorsed  in  blank,  and  other 
documentary  indicia  of  property,  who  bad  obtained  those  indicia  without 
the  consent  of  the  tme  owner.  The  same  point  was  determined  in  Wil- 
liams T.  Merle,  11  Wendell,  80,  where  a  sale  made  by  a  party  in  posseseion 
of  goods,  and  of  an  inspector's  certificate  of  their  quality,  which  had  been 
fraudulently  procured,  was  held  to  pass  no  title  to  the  vendor.  A  similu 
view  of  the  law  was  taken  in  Easton  v.  Worthington,  5  S.  £  B.  130;  and 
it  was  subsequently  decided  in  Leckey  v.  M'Dermott,  8  S.  &  R.  500,  tb«t 
a  sale  of  personal  property  will  be  invalid,  even  where  the  vendor  hu 
obtained  the  poasesaion  of  the  goods  from  the  owner,  unless  he  has  title  or 
anthority,  aa  welt  as  possession.  And  the  recent  cases  of  Gowell  v.  HiH,  1 
Denio,  823 ;  M'Mahon  v.  Sloaa,  2  Jones,  229 ;  Agnew  v.  Johnson,  10 
Earns,  471 ;  IngersoU  T.  Emerson,  1  Carter,  76  j  Folsom  v.  Batchelder, 
S  Foster,  47  ;  Bailey  v.  Shaw,  4  id.  237  ;  and  Stanley  v.  (jaylord,  2  Cash- 
ing, 2*28,  which  establish  the  same  principle,  show  that  it  loses  nothbg  of 
ilB'force  by  the  passage  of  time. 

It  is  evident,  therefore,  nnder  all  the  decisions,  that  although  the  posses- 
sion of  chattels  personal,  la  prim&  facie  evidence  of  property,  and  codm- 
quently  of  the  right  to  sell,  yet  that  when  property  does  not  in  feet  eiiat, 
possessioQ  confers  no  right,  either  on  the  holder  himself,  or  on  a  veodee 
nnder  him,  who  may  have  paid  a  valuable  consideration  on  the  faith  of  SQch 
possession.  But  the  exigencies  of  commerce  have  called  a  class  of  docn- 
laenta  into  being,  whioh  are  substantially  acknowledgments,  by  public  or 
private  agents,  of  tbe^cuatody  or  possession  of  personal  property,  and  of  the 
account  or  right,  in,  or  for  which  that  custody  is  held;  and  the  usage  of 
trade  has  invested  these  documents,  of  which  the  bill  of  lading  may  be  re- 
garded as  the  type,  with  the  power  of  representing  the  property  to  which 
they  refer,  so  that  the  possession  of  the  documeut,  is,  in  effect,  the  posses- 
sion of  the  property  itself.  Thus,  warrants  or  orders,  are  habitually  issued 
to  the  persona  entitled  to  the  goods,  deposited  in  the  various  pubhc  ware- 
houses in  England,  directing  the  delivery  of  the  goods  to  them  or  to  their 
assignees,  and  it  is  well  settled  that  a  sale,  accompanied  by  a  delivery  of 
these  warranta,  has  the  same  effect  as  if  the  goods  themselves  were  dehvered. 
This  was  a  mere  application  of  the  rule  of  law,  which  permits  the  substitu- 
tion of  a  symbolic  delivery,  where  actual  delivery  is  inconvenient  or  impos- 
sihla.  An  effort,  was  however  made  in  the  earlier  part  of  this  century,  to 
^ve  a  greater  effect  to  the  delivery  of  the  symbol,  than  to  that  of  the  snb- 
stance  which  it  represented,  and  to  treat  the  bolder  of  a  dock  or  East  India 
warrant  for  goods,  as  entitled  to  pass  the  right  of  property  in  the  goods  to 
third  persooB,  in  the  absence  both  of  title  and  aoUiority  in  himself,  or  in 
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other  wonla,  to  render  these  ioBtiametits  negotuble,  and  pve  tliem  tlie 
power  of  crcatiDg  &  title  bj  their  tranafer,  in  cases  where  noDe  existed 
before  they  were  transferred.  The  caaee  of  Zwinger  y.  Samoda,  7  TaoDton, 
265,  and  Lucas  r.  Dorrein,  lb.  278,  seam  to  have  been  nnderstood  as  deter- 
miniDg  this  point  as  to  dock-wtrrants,  and  the  principal  case  as  to  bills  of 
lading,  (supra).  But  although  Ihe  language  held  by  the  puisne  judges  of 
the  court  of  common  pleas,  in  the  absence  of  the  Chief  Justice,  in  Zwinger 
T.  Samuda,  and  Lucas  t.  Darrein,  tends  to  justify  this  conclusion,  yet  it 
was  not  necessarily  or  properly  involTed  in  the  decision  of  those  cases, 
which  rest  substantially  on  other  grounds,  and  has  not  been  followed,  either 
by  the  courts  or  the  profession,  as  law.  Subsequently  to  these  decisions, 
the  statute  6  Geo.  4,  o.  94,  (which  was  extended  in  England  by  the  5  & 
6  Vict.  c.  39,  and  followed  in  New  York  and  Pennsylvania,  by  the  act  of 
April  14, 1834,  in  one  state,  and  that  of  April  16, 1830,  in  the  other,) 
provided  that  persons  entrusted  with  the  possession  of  bills  of  ladiog,  dock- 
warrants,  or  other  documents  of  title  to  goods,  should  have  the  power  to 
make  contracts  for  the  sale,  disposition  or  pledge  of  snch  goods,  which  should 
be  binding  as  against  the  true  owner.  It  is  evident  from  the  language  of 
this  act,  as  well  as  from  the  decisions  which  have  been  made  nnder  it,  that 
the  power  thus  given  is  purely  statutory,  and  wholly  nnknown  to  the 
common  law.  Thus,  in  Evans  v.  Truman,  2  B.  &  A.  886,  and  Taylor  v, 
Kymer,  3  Id.  320,  where  advances  were  made  to  a  broker  on  the  faith  of 
his  possession  and  apparent  ownership  of  East  India  warrants  for  indigo, 
deliverable  to  order,  it  was  held,  that  as  the  case  did  not  come  within  th6 
remedial  provisions  of  the  statute,  the  party  who  made  the  advances  acquired 
no  interest,  either  in  the  warrants  themaelves,  or  in  the  indigo  which  thef 
represented.  The  same  point  has  since  been  decided  in  a  number  of  otbbr 
instances.  Bonzi  v.  Stewart,  4  Manning  &  Granger,  295,  326 ;  Phillips 
V.  Huth,  6  M.  &  W.  572 ;  Hatfield  v.  Phillips,  9  Id.'  617 ;  14  Id..  665! 
And  the  true  rule  of  law,  with  regard  to  the  effect  of  the  transfer  of  the 
documentary  evidence  of  title  to  goods,  on  the  goods  themselves,  is  conclu- 
sively shown  bj  the  case  of  Newsom  v.  Thornton,  6  East,  17,  where  the 
endorsee  for  value  of  a  bill  of  lading,  was  held  to  acquire  no  interest  under 
the  endorsement,  becanse  it  was  a  departure  from  the  authority  given  by 
the  owner  to  the  party  who  made  it,  although  the  transaction  would  neces- 
sarily have  taken  effect  as  ai  negotiation,  if  such  instruments  were  really 
negotiable. 

It  would  seem  evident,  from  what  has  been  said,  that  Lickbarrow  y.  Mason 
should  not  be  considered  as  going  beyond  the  only  point  which  it  actually 
determines,  that  the  right  of  a  vendor  to  stop  in  transitu,  may  be  defeated 
by  a  sale  made  by  the  vendee,  accompanied  by  a  transfer  of  the  bill  of 
lading,  and  not  treated  as  giving  bills  of  lading  the  character  of  negotiable 
instruments,  which  was  wholly  unneceesary  f<H  the  purposes  of  the  decision. 
For,  as  the  property  passes  nnder  such  ciroumstapces  by  the  sale,  the  en- 
dorsement of  the  bill,  has  no  other  effect  than  that  of  defeating  the  rightof 
the  vendor  to  reclaim  it,  by  operating  as  a  constructive  and  aymbolio 
delivery.  The  utmost,  therefore,  that  this  decision  establishes,  is  an  excep- 
tion to  the  rule,  that  an  unpaid  vendor  has  a  right  to  stop  in  transitu,  on  ' 
exception  and  a  rule,  which  have  nothing  in  common  with  the  negotiability, 
eithw  of  the  bill  of  lading  or  of  the  property  which  it  represents.  Nothing 


can,  in  laai,  oe  a  greai^r  aeparnirc  irom  lae  principles  ana  analogies  oi  me 
common  law,  than  to  treat  billB  of  lading,  or  other  documentary  CTideDces 
of  title  to  chattels  personal,  aa  negotiable  instrnmenta.  Instruments  chick 
Tepresent  choses  in  action,  may  be  negotiable,  because  the  right  cannot  be 
separated  from  the  instrument,  and  has  do  distinct  or  actoal  physical  ex- 
istence. And  even  there,  negotiability  only  eiista  in  the  case  of  absoJate 
promisi?a  tor  the  payment  of  money,  a  thing  oegoliahle  in  itself,  and  whicb 
cannot  be  reclaimed  by  the  true  owner,  from  any  one  who  has  received  it 
hon&fide,  and  in  exchange  for  a  valuable  consideration.  But  chsllels  per- 
sonal arc  wholly  insuacepiiblc  of  negotiation  in  themselves,  and  it  is  mani. 
festly  inconsistent  to  give  the  documents  which  represent  them,  a  different 
character.  In  Thompson  t.  Dominy,  14  M.  &  W.  402,  the  endorsement 
of  a  bill  of  lading,  was  held  not  to  pass  any  right  in  the  contract  set  forth 
on  its  face,  nor  entitle  the  endorsee  to  bring  suit  in  his  own  name,  against 
the  owners  of  the  vessel,  for  their  failure  to  deliver  the  goods  agreeably  to 
its  terms.  It  is  difficult  to  understand,  how  that  which  is  not  negotiable  in 
its  direct  and  primary  sense,  can  be  so  in  its  indirect  and  secondary  opera- 
tion. And  in  Warring  t.  Cox,  1  Campbell,  369,  where  the  point  decided 
in  Thompson  y.  Bominy,  had  been  previously  ruled  the  some  way,  T/ird 
Ellenbqrocoh  declared,  that  "no  case  had  gone  so  far  as  to  decide  that 
a  bill  of  lading  is  transferable  like  a  bill  of  exchange,  or  that  the  mere 
signature  of  the  person  entitled  to  the  delivery  of  the  goods  primH/adef 
passes  the  property  in  them  to  the  endorsee." 

The  result  of  the  cases,  therefore,  as  a  whole,  seems  to  be  that  while,  im 
the  one  hand  the  possession  of  bills  of  lading  or  other  docnments  of  the 
same  nature,  may  be  evidence  of  title  and  equivalent  for  some  purposes  to 
actual  possession,  yet,  that  on  the  other,  it  does  not  constitute  title,  nor 
dispense  with  the  ryle  nemo pltu  juris  adalium  trant/erre pote$t,  qvam  ipt 
habet.  This  construction  of  the  law,  seems  to  be  the  only  one  consisienl 
with  actual  decision,  and  should  therefore  he  adopted,  even  if  inconeialenl 
with  some  occasional  dicta.  It  may,  no  doubt,  operate  hardly  in  some  teases 
OD  purchasers,  who  have  parted  with  value  on  the  faith  of  an  apparuDt 
ownership,  which  subsequently  proves  not  to  be  real.  But  the  inconveni- 
encs  which  might  otherwise  arise  from  tliis  source,  is  very  much  diDiinifheil 
in  the  case  both  of  real  and  personal  property,  by  the  well  settled  principle, 
that  the  rightful  owner  will  be  estopped,  whenever  his  negligence  girei 
occasion  to  the  fraud  practised  on  the  purchaser  (post).  And  when  taken 
with  this  limitation,  the  rule  that  the  right  of  property  in  chattels  cannot 
be  transferred,  unless  on  the  ground  of  authority  or  title,  is  just  and  ealo- 
tary  in  its  operation.  There  may  be  much  plausibility,  but  there  is  little 
force  in  the  argunient,  that  when  one  of  two  innocent  parties  must  soSfi 
from  a  fraudulent  or  unauthorized  sale,  the  loss  shall  fall  upon  him  nto 
has  eutrusted  the  vendor  with  the  possession  of  the  goods,  and  thus  enabled 
him  to  assume  the  appearance  of  owning  that  to  which  he  has  no  title, 
rather  than  on  an  innocent  purchaser,  who  has  bought  on  the  fiiiih  of  hia 
ownership.  The  necessities  of  commerce  require,  that  agents  should  b« 
entrusted  with  the  possession  of  goods  under  circumstances  which  render  it 
difficult,  or  impossible  to  prove,  that  those  who  claim  under  them,  were 
aware,  that  their  possession  was  fiduciary,  and  not  beneficial  To  throw 
■  (be  burden  of  proving  notice,  in  such  casesj  on  the  owner,  would  place  him 
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at  the  merof  of  erery  frand  between  the  agent  and  third  peraonfl.  More- 
over, while  the  Tendee  continnes  to  be  within  the  danger  of  the  maxim, 
caveat  emptor,  and  is  held  to  aeoertaining  at  hia  peril,  that  the  part;  from 
whom  he  pnrohasee,  hai  either  property  or  authority  to  sell,  he  may  be  led 
to  obserye,  and  take  advantage  of  a  great  variety  of  cironnutaneee,  which  if 
followed  up,  will  serve  as  elnes  to  lead  him  to  a  diseovery  of  the  truth,  bat 
which  might  be  en^rely  disregarded, under  the  temptation  of  agood  bargun, 
were  it  onoe  eatablished,  that  the  title  of  a  purchaser  will  be  good,  nnlesB 
it  be  proved,  that  he  knew  that  of  the  vendor  to  be  bad. 

On  the  whole,  therefbre,  it  would  appear,  Uiat  the  best  safeguard  against 
the  frauds  of  agents,  who  are  entrusted  with  the  property  of  others,  is  the 
Botnal  disability  which  the  common  law  has  attached  to  all  their  trans- 
actions, stepping  beyond  the  bounds  of  th«r  authority,  whioh  enlists  the 
interest  of  those  with  whom  they  deal,  on  the  side  of  disoovering  an  in- 
tended fraud,  before  its  perpetration,  as  the  opposite  principle  of  negotiability, 
disposes  the  same  interest  to  facilitate  the  fraud  at  the  time,  and  oonoeal  it 
afterwards. 

A  sale  either  of  real  or  personal  property  by  a  vendor  without  title,  will 
however,  be  valid  in  al!  oases  where  the  true  owner  has  pursued  such  a 
course,  as  to  estop  him  from  asserting  his  title.  Thns  the  owner  may  depart 
with  the  documentary  evidence  of  title  to  chatt«1a,  and  with  the  possession 
of  the  chattels  themselves,  so  far  as  this  is  necessary  for  the  hasiness  of  life, 
or  authorised  by  the  custom  of  trade,  but  if  he  go  beyond  this,  and  take 
any  unusual  or  nnnecessary  step  of  a  nature  to  mislead  third  persons,  as  to 
the  true  position  of  the  title,  the  loss  arising  from  any  act  done  under  the 
false  imprrasion,  which  he  has  been  inatmmcntal  in  creating,  will  be  thrown 
upon  him.  Thus,  in  lackering  v.  Bosk,  15  East,  38,  the  owner  of  hemp, 
who  had  directed  it  tc  be  entered  on  the  books  of  a  whaifinger,  in  the  name 
of  the  broker  by  whom  it  was  purchased,  was  held  to  be  bonnd  by  a  sub- 
sequent uuaatborised  sale  by  the  broker,  on  the  ground,  that  the  entry 
amounted  to  a  fraud  on  the  purchaser,  unless  it  was  intended  to  authorise 
the  broker,  to  deal  with  the  hemp  as  his  own.  "  Hie  hemp,"  said  Lord 
KUenborongh,  woonld  only  have  been  transferred  into  the  name  of  the 
broker  for  the  purposes  of  sale,  and  the  party  who  transferred  it  cannot 
be  allowed  to  lesdnd  a  contract  which  he  had  authoriied.  If  he  intended 
to  retain  the  dominion  over  the  hemp,  he  shonld  have  placed  it  in  the 
wharfinger's  books  in  his  own  name."  The  distinction  between  ^is  case 
and  that  of  McCombie  v.  Davies,  seems  t4>  be,  that  while  the  goods  sold 
were  entered  in  both  in  the  name  of  the  agent,  this  was  done  in  the  one 
by  the  direction  of  the  principal,  while  in  the  other  it  seems  to  have  been 
the  nnanthoriied  act  of  the  agent.  Bnt  this  is  amply  sufficient,  to  recon- 
cile these  decisions  with  each  other  and  with  principle,  for  white  a  prin- 
cipal is  not  bound  by  the  anthorised  acts  of  his  agent,  he  is  bound  by 
every  act  on  his  own  part,  which  gives  them  either  a  real  or  an  apparent 
authority.  And  although  the  entry  of  the  hemp  in  the  name  of  the  agent, 
in  Hokering  v.  Busk,  might  not  go  further  towards  enabling  him  to  hold 
himself  ont  to  the  world  as  the  owner,  than  the  transfer  of  the  bill  of  lading 
endorsed  in  blank  in  Newsom  v.  Thornton,  cm-  of  the  Dock  or  India  warrants 
in  Williams  v.  Barton,  and  Taylor  v.  Kymer,  yet  it  must  be  remembered, 
that  the  transfer  of  these  docnments  was  in  accordance  with  the  necessary 
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(Hid  nsanl  conrae  of  trade,  wbile  the  entry  vas  not,  unless  intended  to 
give  the  broker  all  the  rights  of  an  absolute  owner.  This  distinction  is  still 
farther  illustrated  by  the  cue  of  Dyei  t.  Pearson,  3  B.  &  C.  38.  In  tbst 
ease  Smith,  a  merchant  residing  in  London,  pnichased  a  quantity  of  weed 
for  the  plaintiffs,  and  sent  them  the  ioToioe,  but  kept  the  wool  and  the  Ull 
of  lading  for  it  endorsed  in  blank  in  his  oirn  hands.  He  subeequently  sold 
the  wool,  and  transferred  the  bill  of  lading  to  the  defendants,  against  whon 
the  plaiatiffs  brought  trover.  The  jury  were  told  at  the  trial,  that  if  the 
otroomstaaoea  under  which  the  purchase  was  made,  justified  the  defendants 
in  believing  that  Smith  had  authority  to  sell,  the  verdict  onght  to  be  fM 
them.  But  the  verdiot  was  subsequently  set  aside,  and  a  new  trial  granted, 
on  the  ground  that  the  existence  of  circumstances  justifying  the  belief,  tbat 
the  vendor  has  authority  to  sell,  will  not  enable  him  to  make  a  good  title 
if  auoh  authority  does  not  exist  in  fact.  It  was  notwithstanding  intjmated 
that  if  the  plaintiffs  had,  by  their  conduct,  enabled  Smith  to  hold  himMlf 
out  as  the  owner,  they  might  be  precluded  from  recovering  against  the  de- 
fendants, who  had  given  value  on  the  faith  of  such  ownership.  And 
althongh  the  latter  point  was  not  actually  decided,  it  would  seem  to  be  law, 
if  taken  with  the  qualification,  that  the  acts  relied  on  as  precluding  an 
owner  from  asserting  his  right,  must  have  been  out  of  the  osual  and  regular 
oonrse  of  trade,  or  at  least  not  within  It.  It  was  held  in  like  manner  in 
Davies  v.  Bradley,  24  Vermont,  55,  that  the  delivery  of  goods  under  »  bill 
of  sale,  absolute  on  its  fiice,  will  estop  the  vendor  &om  proving  that  tfae  sate 
is  subject  to  a  condition  of  defeasance,  for  the  purpose  of  defeating  the 
title  of  a  subsequent  purchaser  from  the  vendee,  without  notice  of  the 
condition.  The  act  of  intrusting  the  vendee  with  the  possession  and 
apparent  ownership  of  the  property,  was  said  by  Isium,  J.,  who  delivered  tbe 
opinion  of  the  court,  to  give  nse  to  an  equitable  estoppel,  and  preclude  the 
vendor  and  those  claiming  under  him,  from  falsifying  the  impressions  which 
his  conduct  was  calculated  to  create,  and  on  the  faith  of  which  others  had 
acted  In  like  manner,  although  a  marriage  to  a  man  who  has  an- 
other wife  living  at  the  time,  is  intrinsically  void,  it  will  yet  confer 
the  control  and  appii^ent  ownership  of  the  wife's  chattels  on  the  hn»- 
band,  and  consequently  estop  her  from  contesting  a  sale  made  by  him  to 
a  bond  fide  purchaser,  on  the  ground  that  the  man  whom  she  has  held  oat 
to  the  world  as  her  husband,  is  not  bo  in  reality ;  Depew  t.  Robarda,  17 
Missouri,  580.  The  principle  is  a  familiar  one  in  oonrta  of  equity,  where  it 
is  well  settled  that  rights  which  would  otherwise  have  been  vaVd,  may  be 
forfeited  by  negligence  on  the  part  of  those  entitlod  to  enforce  them,  of  a 
nature  to  be  prejudicial  to  third  persons,  by  leading  them  to  part  with 
money  or  property,  on  the  faith  of  an  apparent  ownership  which  has  no  real 
existence;  Redfeam  v.  Ferrier,  1  Dow.  50 ;  Garland  v.  Harrison,  17  Mis- 
souri, 282;  Fisher  v.  Enox,  1  Harris,  622.  It  is  therefore  easy  to  under- 
stand, that  the  delivery  of  the  bill  of  lading  to  the  consignee,  or  the  endorse- 
ment of  it  to  his  order,  may  give  him  the  power  of  disposing  of  the 
property  to  which  it  relates,  and  preclude  the  owner  from  disputing  the 
title  of  a  subsequent  bond  fide  purchaser,  who  has  bongbt  on  Uie  ftith  rf 
the  bill;  Dews  v.  Cobb,  12  Barbour,  310;  IKokerson  t.  Seelye,  lb.  99; 
Zachrisson  v.  Ahmau,  2  Sandford,  68. 
As  evidence  of  intention,  as  proof  of  authority,  osa  symbdioai  delivet;  of 
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the  property,  whieb  it  represents,  the  bill  of  lading  bu  m  controUing  infln- 
ence;  Wilmsbnrst  y.  Boker,  5  Bing.  N.  G.  Ml ;  7  M.  &  Q.  882  ;  Ke;  V. 
Coteaworth,  7  JSzobeqaer,  695;  Gtots  t.  Brian,  8  Howard,  425;  and 
altbongb  not  oonolueiTe  aa  between  the  parties  to  tbe  aonaignment ;  Mitchell 
T.  Ede,  11  A.  &  £.  88;  The  MaijUnd  Ina.  Co.  t.  Bnden'a  Adm'rs,  6  Cranch, 
838 ;  Copland  t.  Bosquet,  4  W.  C.  G.  B.  S88 ;  Pntt  t.  Parkman,  24 
Pick.  442 ;  may  beoome  so  in  &Tor  of  third  persons,  who  act  in  reliance 
on  iU  terms  ;  Gonard  v.  The  Atlantio  Ins.  Co.,  1  Peters,  887,  445  j  Tbe 
Mar;  Ann  Gnest  v.  Blatchford,  858;  Dowh  v,  Greene,  16  Baibonr,  72; 
Gibson  t.  Sterens,  8  Howard,  884.  But  it  baa  none  of  the  qnaliticB  of 
a  negotiable  inatnimeat,  aad  its  delivery  or  endorsement  will  not  pass  the 
title,  nnleaa  made  witb  the  express  or  implied  antboritj  oi  the  owner ; 
Qnmey  t.  Behrend,  8  Ellia  &  Blackburn,  122 ;  or  nnleaa  the  circnm- 
Btanoes  preolnde  him  from  denying  that  such  an  antbority  wu  ^ven. 

There  is,  notwithstanding,  no  little  diffionlty  in  detemiiuiDg,  what  con- 
dnot  on  tbe  part  of  the  owners  of  chattels,  should  bo  bold  to  estop  tbem 
from  asserting  rights  as  against  third  persons,  which  would  be  valid  against 
those,  with  whom  they  stand  in  a  direct  or  immediate  relation,  as  vendees 
or  agents,  and  the  deoisions  are  &r  from  being  uniform  or  conaiatenl.  Thus 
in  Martin  v.  Mathiott,  14  S.  &  K  214,  and  Rose  t.  Story,  1  Barr,  190, 
conditions  in  a  contract  of  aale,  that  the  property  shall  not  pass  until  pay* 
ment  of  the  purchase  money,  were  held  to  be  bad  against  those  claimiag 
under  the  vendee  as  creditors  or  purchasers,  unless  the  vendor  retain 
the  possession-  as  a  security  for  their  fulfilment,  while  in  Myers  v. 
Harvey,  2  Pcnn.  478 ;  The  Lehigh  Co.  v.  Field,  8  W.  &  S.  282,  and  Agnew 
V.  Johnson,  10  Harris,  471 ;  reatrictiona  on  title  imposed  by  the  vendor, 
were  enforced  against  third  persons,  who  had  purchased  in  ignorance  of 
their  existence,  and  on  the  faith  of  the  posseseion  transferred  to  the  vendee. 

It  would  seem,  that  from  tbe  cases  and  principles  stated  in  this  note,  we 
may  draw  the  following  conclusions. 

The  hill  of  lading  is  merely,  what  it  professes  to  be  on  its  taoe,  a  receipt 
for  goods,  given  by  a  common  carrier,  accompanied  with  a  promise  to  rede- 
liver them  to  the  bailor,  or  according  to  hia  directions.  Knox  v.  Tbe  Ninetta, 
Crabb,  634. 

Its  delivery  or  endorsement  have  no  effect  in  passing  property,  except  as 
evidence  of  a  sale,  or  as  amounting  to  a  symbolical  delivery,  and  where  the 
sale  wonid  have  given  a  good  title  to  tho  vendee,  in  the  absence  of  the  bill, 
on  tho  delivery  of  any  other  symbol  of  possession ;  so  that  in  all  cases, 
where  a  sale  of  property  is  accompanied  by  an  indorsement  of  the  bill  of 
lading,  the  title  passes  by  tbe  bargain  and  sale,  and  not  by  the  indorsement. 
Gardner  v.  Howland,  2  Pick.  599.  Between  the  original  parties  to  a 
sale,  moreover,  the  indorsement  of  tbe  bill  is  as  ineffectual  for  ail  purposes, 
as  it  is  for.  tho  transfer  of  tbe  property,  and  merely  serves  as  evidence  of 
the  relations  between  them,  without  affecting  those  relations  by  its  own  ope- 
ration. Its  receipt  by  tbe  oonaignee  and  vendee,  will  not  prevent  tbe  con- 
signor and  Tbudor,  from  exeroinng  his  right  of  atoppage  in  transitu.  And 
the  only  case  in  which  the  indoraement  and  delivery  of  the  bill,  will  confer 
a  greater  right  than  would  be  conferred  without  snch  indorsement,  by  a 
properly  executed  assignment  of  tbe  property  to  which  tbe  bill  relates,  is  as 
between  consignor  and  consignee  on  the  one  ude,  and  third  parties  on  tha 
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otlier.  Id  snoh  ouas,  where  there  has  been  &  sale  by  the  conaignee,  which 
woold  ^re  &  title  to  the  vendee,  u  tLgainet  the  consignor,  iudependentljr  ot 
the  indoraement  of  the  bill,  the  indoraement  will  take  away  the  right  of  th« 
latter  to  a  atoi^age  in  trangitu,  when  it  vonld  otherwise  exist;  Ghirney  t. 
Befarend,  8  ElLis  &  BIoctEbuni,  622 ;  Pennell  v.  Alexander,  lb.  288.  In 
Hke  manner,  where  there  have  been  circnmstanoeB  of  &and,  between  vendor 
and  vendee,  whioh  would  anthorise  the  former  to  renime  possession  of  the 
goods,  and  avoid  the  sale  aa  against  the  latter,  the  indorsement  of  the  Inll 
of  lading  will  amount  to  a  oonatmctive  delivery,  if  the  position  of  the  goods 
be  snch,  that  no  aotnal  delivery  can  be  made.  On  this  aeeonnt,  &  pnr- 
chaaer,  who  has  taken  an  indorsement  of  the  bill,  may  be  enticed  to  hold 
the  goods  against  the  original  owner,  when  otherwise  be  would  not.  Bow- 
ley  V.  Bigelow,  12  Pickering,  307.  From  this  effect  of  the  delivery  <rf  the 
bill  of  lading,  as  smouoting  to  a  construative  possession,  the  idea  of  negt^ 
tiability  has  been  attached  to  the  indorsement  of  a  docnment,  which,  so  fitr 
from  giving  a  greater  right  of  property  to  the  indorsee  than  was  held  by 
the  indorser,  transfers  of  itself  no  right  of  property  whatever,  although, 
according  to  ctronmstances,  it  may  either  be  evidence  of  a  contract  of  mIs 
when  the  goods  have  arrived,  or  amount  to  a  constructive  delivery,  in  pnr- 
suanoe  of  sueh  contract,  while  they  are  at  sea.  It  is  tme,  a  sale  of  goods 
not  yet  received  by  the  vendee,  is  not  sufficient  to  divest  the  right  of  stop- 
page in  transitu,  without  an  indorsement  of  the  bill  of  lading.  Gr»ven  r. 
Ryder,  6  Taunton,  483.  This,  however,  depends  upon  reasons,  entardy 
nnoonnected  with  the  negotiability  of  the  bilL  When  goods,  which  have 
been  sold  and  shipped,  but  which  have  not  been  paid  for,  and  have  not  yet 
arrived  in  port,  are  sold  without  an  indorsement  of  the  bill  of  lading,  the 
purchaser  has  notice,  constructively,  if  not  actually,  that  the  consignee  has 
not  been  entrusted  with  the  bill  by  theconsignor,  and  consequently,  that  the 
latter  has  not  given  np  his  control  over  the  property,  or  the  exercise  of  the 
right  of  stoppage  in  transitu :  Craven  v.  Byder,  per  G-ibbb,  C.  J.  "  J^-mt 
facie,"  said  Lord  Campbell,  in  Gumey  v.  Behrend,  « the  defendutta  had  » 
right  to  stop  the  wheat  on  the  2d  of  February  ;  for  it  was  still  in  trannta, 
and  they  were  unpaid  vendors.  The  onns  Ues  on  the  plainttfb,  to  prova 
that  they  had  become  the  owners,  and  that  the  right  to  stop  in  tranritn  wai 
gone.  For  this  purpose  it  is  not  enough  that  they  had  become  bonAJida 
holders  of  Uie  indorsed  bill  of  lading,  for  valuable  consideration.  A  lull 
of  lading  is  not,  like  a  bill  of  exchange  or  promissory  note,  a  negotiable 
isstenmont,  which  passes  by  mere  delivery  to  a  bem&  fide  transferee  for 
valuable  consideration,  without  regard  to  the  title  of  the  parties  who  maka 
the  transfer.  Although  the  shipper  may  have  indorsed  in  blank  a  UU  of 
lading  deliverable  to  his  assigns,  his  right  is  not  affected  by  an  appropm^ 
tion  of  it  without  his  authority.  If  it  be  stolen  from  him,  or  traoMferred 
without  his  authority,  a  subsequent  honA  fide  transferee  for  vnlne  cannot 
make  title  under  it,  as  against  the  shipper  of  the  gooda  The  1»11  of  lading 
only  represents  the  goods ;  and  in  this  instanoe,  the  transfer  of  the  symbtd 
does  not  operate  more,  than  a  transfer  of  what  is  represented." 

The  bill  of  lading  has  been  invested  with  this  character  rf  syraboHo-pOBsw* 
non,  when  transferred  for  a  valuable  consideration  by  the  oonrignee,  in  order 
to  clothe  the  latter  with  the  power  of  converting  the  goods  into  eask  befbre 
they  are  reoelved,  and  thus  carrying  ont  the  intentjons  of  the  eonsignor. 
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&i  this  manner  the  ptrties  to  a  tUpment,  bj  keeping  the  bill  of  lading  in 
the  hftnda  of  the  ooDsignor,  or  sending  it  to  the  coangnee,  ue  enabled  to 
letain  the  ri^t  of  atoppKge  in  tranntn  hi  the  former  as  against  all  the 
world,  or  to  divest  him  of  that  right  in  favor  of  a  bon&Jide  parcheeer  from 
the  oonrignee,  who  takes  an  indorsement  of  the  bill  from  the  latter.  When 
the  object  !■  the  power  of  realising  the  valne  of  the  goode  before  their  arrival, 
the  latter  ooorse  will  be  porsoed ;  and  where  the  solvency  of  the  oonugnee 
U  doabted,  the  former.  In  this  manner,  the  right  to  atop  in  tranaitn,  may, 
at  the  cfaoioe  of  the  parties,  either  bo  preserved  in  full  force,  or  I>e  recon- 
eiled  with  the  power  of  transferring  an  onincnmbered  title  to  the  propertj 
while  at  sea,  which  would  otherwise  neceasaril;  bo  fettered  from  the  period 
of  the  shipment  of  the  goods  nntil  that  of  their  arrival. 

It  still  remuns  to  conrider  the  general  principles,  on  which  the  right  of 
stoppage  is  dependent,  apart  from  the  partionlar  point  determined  in  lick- 
Wrow  V.  Mason.  The  right  to  stop  in  transitu,  in  the  proper  sense  of  the 
term,  only  exists  as  between  vendor  and  vendee.  In  all  other  cases,  where 
goods  are  oonsigned  to  agents,  no  matter  how  exteneive  their  authority  as 
factors  or  otherwise,  any  subsequent  change  in  their  destination,  is  in  fact 
*  revocation  of  authority,  not  a  stoppage  in  transitu.  The  Merrimack,  8 
Granoh,  S17,  S58.  Such  a  revocation  may  be  effected  after  the  goods  have 
been  received  by  the  consignee,  as  well  as  before,  except  in  so  frr  as  his 
right  of  lien  may  have  attaohed  for  the  balance  of  his  acconnts  as  agent. 
It  can  bo  nltimalely  defeated,  only  by  some  bond  Jidt  transaction  between 
the  agent  and  a  third  party,  done  in  pursuance  of  tJie  anthority  from 
the  oonaignor;  and  only  then,  becauue,  as  such  an  act  is  that  of  the 
eonsignor  himself,  it  cannot  be  sat  aside  by  him.  Wright  v.  Campbell, 
4  Burrow,  2046.  Nor  does  the  reeeipt  of  the  bill  of  lading,  alter  the 
rights  and  relations  of  the  shipper  of  goods,  with  regard  to  the  party  to 
whom  they  are  consigned.  As  between  them,  it  does  not  amount  to  coo* 
stmclJTe  possession,  and  only  has  that  effect,  as  between  the  consignor  and 
consignee  on  the  one  side,  and  third  parties  on  the  other. 

Thus,  the  reedpt  of  a  bill  of  lading  by  a  &otor,  to  whom  hie  principal  is 
indebted,  will  mrt  amount  to  a  oonstroctive  possession  of  the  goods,  new 
g^ve  the  &etor  a  lien  for  the  balance  of  acoounte.  Ryberg  v.  Snell,  2 
Wash.  C.  C.  Reports,  408 ;  Walter  v.  Boss,  lb.  283 ;  Bonner  v.  Marsh,  10 
Smedes  &  Marshall,  876.  In  order  that  the  lien  should  attach,  the  goods 
themselves  most  come  to  the  fsotor's  hands ;  and  the  owner  may  prevent  it 
tatm  attaching,  either  by  selling  the  goods  before  this  occurs,  to  a  third 
purty,  (ff  by  revoking  the  factor's  anthority,  and  entrusting  them  to  anothw 
person.  This  revocation  may  be  effected  whether  the  factor  be  insolvent  or 
not;  whidima^  the  distinction  between  such  a  revocation  and  a  stoppage 
in  tnnsitn,  which  can  only  take  place  in  cases  of  insolvency.  Walters  v. 
Boss,  2  Wash.  C.  C.  Rep.  288. 

It  is  not  necessary,  however,  in  order  to  support  the  right  of  stoppage  in 
trannto,  that  the  consignor  should  be  the  original  owner  of  the  goods,  ot 
have  pnrohased  them  on  his  own  accoant  Although  acting  as  an  agent, 
for  a  commiauw,  and  with  the  view  of  paying  for  them  ultimately,  with 
Ainds  derived  from  the  conugnee,  still,  if  he  have  obtwned  them  on  hi* 
omi  risk  and  credit,  he  will  be  entitled  to  stop  them  in  tranntn,  on  the 
inatdvency  of  the  latter;  Newhall  v.  Va^as,  13  Maine,  93 ;  15  Maine, 
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814;  Ible;  V.  Stnlbs,  9  Mug.  6S ;  7  Han.  457;  Jeukytav.  UsboiBe,.7 
M.  &  Q.  678. 

In  Cribaoa  t.  Carrathera,  8  H.  &  W.  821,  Uie  prindpla  whicb,  id  eaxm 
of  insolvency,  jnatifiea  a  resnmptioo  of  the  poaseaiion  of  goods,  which  lura 
not  reached  the  cnstody  of  the  vendee,  was  resorted  to  as  a  defimoe  vbera 
they  had  never  left  that  of  the  vendor.  An  aotion  was  brongbt  by  asngneea 
in  bankniptey,  to  recover  damages  for  the  failare  of  the  defendants  to  fiilfil 
a  contract  to  Bhip  a  cargo  of  linseed,  on  board  a  vawel  belonging  to  the 
bankrupt,  taking  billa  of  lading  in  their  own  name,  and  leceiving  payment 
in  oaah  upon  the  arrival  of  the  linseed  in  London.  It  was  insiated  for  the 
defendants,  that  as  the  bankruptcy  had  interroned  before  the  period  fixed 
for  the  delivery  of  the  otu-go,  ^ey  were  entitled  to  retain  possession  of  tbo 
goods,  as  they  vould  have  been  entitled  to  regain  it,  by  &  stoppage  in 
transitu.  The  soundness  of  this  reasoning  vaa  approved  by  Lord 
Abdigbs,  who  held  that  the  defendants  could  neither  be  bound  to  pert 
with  their  goods  without  being  paid  for  them,  nor  to  send  a  cargo  to  a 
distant,  and  perhaps  foiling  market,  upon  the  chance  that  the  asBigneea 
wonld  provide  means  of  payment  for  it  when  there ;  and  also  expressed  tha 
opinion,  that  the  contract  was  one  which  the  defendanta  were  not  bonnd  to 
fnlfil,  towards  persons  different  from  those  with  whom  they  originally  con- 
tracted, although  standing  in  the  portion  of  aangnees  in  bankraptcy.  Bot 
the  majority  of  the  court  differed  firom  his  lordship,  and  held  that  it  was 
the  duty  of  the  defendants  to  have  sent  on  the  oargo  in  such  a  mannu-,  m 
to  have  retained  the  control  over  it  on  its  arrival  in  I/mdon,  and  then  to 
have  been  guided  by  the  action  of  the  assignees  in  delivering  it  to  tbe 
latter,  or  selling  it  on  their  own  aoconnt. 

However  this  may  have  been  in  the  case  then  under  consideration,  there 
can  be  no  doubt  in  general,  that  whenever  insolvency  will  justify  a  resninp- 
tion  of  the  possession  of  goods  sold  for  oash  or  on  credit,  it  will  equally  justify 
a  refosal  to  part  with  them  ;  Hnnter  r.  Talbot,  8  SmedesA  Marahall,  7&4. 
In  the  case  of  sales  for  cash,  this  right  is  well  known  to  sorrive  the  omu- 
pletion  of  the  contract  and  consequent  transfer  of  the  title  to  the  vendee, 
and  it  will  arise  in  that  of  sales  on  credit,  whenever  there  is  a  maniftsi 
want  of  abUity  on  his  part  to  respond  to  the  trust  reposed  in  him,  and  nuke 
payment  at  the  expiration  of  the  credit  in  oash }  Arnold  v.  Delano,  4  Cub- 
ing, 83.  "A  lieu  for  the  price  is  incident  to  the  contract  of  sale,"  aud 
Sqaw,  0.  J.,  in  delivering  the  opinion  of  the  oonrt  in  this  ease,  ^wben 
there  is  no  stipulation  therein  to  the  contrary ;  because  a  man  is  not  re- 
quired to  part  with  his  goods,  until  he  is  paid  for  them.  But  eonvattio 
ItgeTn  vittcit;  and  when  a  credit  is  given  by  agreement,  the  vendee  has  a 
right  to  the  custody  and  actual  possession,  on  a  promise  to  pay  at  a  futsie 
time.  He  may  then  take  the  goods  away,  and  into  his  own  actual  poasee- 
sion;  and  if  he  does  so,  the  lien  of  the  vendor  is  gcme,  it  bung  a  ri|^t 
incident  to  the  possession. 

"  But  the  law,  in  holding  that  a  vendor,  who  has  thus  given  credit  toe 
goods,  waives  his  lien  for  the  price,  does  so  on  one  implied  condition,  whidk 
is,  that  the  vendee  shall  keep  his  credit  good.  If,  therefore,  before  pay- 
ment, the  vendee  become  bankrupt  or  insolvent,  and  the  vendor  still  retains 
the  oustody  of  the  goods,  or  any  part  of  them;  or  if  the  goods  are  in  the 
bands  of  a  carrier,  or  middle-man,  on  thdr  way  to  the  vendee,  and  hna 


IJCEBABBOW  V.  HASON^  dO^ 

not  jet  got  into  his  actaal  possession,  and  tbe  vendor,  before  they  do  bo, 
can  regain  his  aotnol  posseesion,  by  a  stoppage  tn  trannlu;  then  his  iien 
is  restored,  and  he  may  hold  the  goods  as  eecnnty  for  tbe  price." 

In  order,  however,  to  justify  a  refusal  to  perform  the  contract,  or  a  with- 
drawal from  its  performance  on  one  side,  on  the  ground  of  inability  on  tbe 
other,  it  must  actually  exist  and  be  clearly  apparent  Goods  cannot  be 
■topped  in  transitn,  because  tbe  ability  of  the  vendee  to  pay  for  them  is 
donbted,  nor  unless  he  be  actually  and  overtly  ineolvent  at  the  time  of  the 
stoppage,  and  was  not  known  to  be  so  at  that  of  the  sale ;  Rogers  v. 
Thomas,  20  Oonn.  53.  What  should  be  deemed  sufficient  evidence  of 
insolvency  is  a  difficult  question,  bat  there  is  little  doubt  that  it  may  be 
proved  neither  of  record,  or  in  pius,  and  that  the  return  of  nulla  bona  to  an 
ezeontion,  the  dishonor  of  negotiable  paper,  or  a  fulure  to  meet  other  busi- 
nesB  engagements,  will  be  primd  facie  evidence  of  its  existence. 

Although  the  yeaica  may  have  received  part  payment  for  the  goods  in 
Gtsb,  he  may  still  have  recourse  to  a  stoppage  in  transitn  for  the  remainder 
of  the  price;  Newht^  v.  Vargas.  Nor  will  this  power  be  affected  by  bis 
receipt  and  negotiation,  of  notes  or  bills  of  exchange,  for  the  whole  amount 
of  the  price,  althongh  the  period  of  maturity  of  the  bills  has  not  yet 
arrived ;  Arnold  v.  Delano;  Douath  v.  Sromhead,  7  Sarr,  301 ;  Hays  v. 
Mouille,  2  Harris,  146;  Bell  v.  Moss,  d  Wharton,  189;  Newball  t.  Var- 
gas. In  order  to  destroy  it  as  between  vendor  and  vendee,  there  must  be 
Aill  payment,  or  final  delivery  of  the  whole  of  the  goods.  If  part  only  be 
delivered,  the  right  will  survive  as  to  the  rest ;  Tanner  v.  Scovell,  14  M. 
A  W.  28  ;  Buckley  v.  Fnmiss,  10  Wend.  137 ;  17  Id.  504  ;  and  may  b« 
ezerrased  immediately  upon  learning  the  insolvency  of  tbe  vendee,  without 
returning  the  notes  or  bills  given  for  the  purchase -money. 

But  although  an  actual  possession  of  part,  will  not  eatablisb,  it  will  not 
preclude  an  aooompanying  constructive  delivery  and  posseBsion  of  the 
whole.  Jones  v.  Jones,  8  M.  &  W.  481 ;  Slubey  v.  Heyward,  2  U.  Black- 
stone,  204 ;  Hammond  v.  Anderson,  4  Bos.  &  Pul.  69.  And  on  the  other 
band,  a  valid  stoppage  in  transitn  of  part  of  the  goods  forwarded  under  an 
entire  contract,  will  not  abrogate  the  effect  of  an  actual  or  constructive  pos- 
session acquired  by  the  consignee  of  the  residue ;  Outhwaite  t.  Wentwoith, 
10  M.  &,  W.  486,  451. 

It  was  held  in  Dodson  v.  Wentwoith,  4  M.  &  0. 1080,  that  the  vendor 
had  no  right  to  resume  possession  of  flta,  which  he  had  despatched  by  a 
vessel,  whence  it  had  been  transferred  to  tbe  boats  of  a  canal  company,  and 
finally  deposited  in  the  warehouse  of  another  company,  for  tbe  purpose  of 
safe  keeping ;  it  being  shown,  that  the  purchaser  was  in  the  habit  of  having 
goods  sent  to  him,  conveyed  from  the  place  of  such  deposit,  at  his  own 
charge,  to  bis  place  of  residence.  The  case  was  rested  on  the  ground,  that 
the  final  delivery  contemplated  by  the  parties  had  been  attuned,  and  that 
the  goods  had  in  effect  come  to  the  hands  of  the  person,  by  whom  they  had 
been  purchased.  The  same  mle  may  also  prevadl,  where  tbe  goods  are  still 
in  tbe  custody  of  the  carriei  by  whom  they  have  been  forwarded,  if  it  dis- 
tinctly appear,  that  he  has  expressly,  or  by  implication,  agreed  to  hold  them 
as  agent  for  the  vendee,  and  sot  on  behalf  of  the  vendor,  for  tbe  purposes 
of  the  tra&utna.  la  Wentworth  v.  Outhwaite,  10  H.  &  W.  435,  this  was 
held  to  be  ettftblished  by  evidence,  that  it  was  the  custom  of  the  carriers, 
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■poo  the  uriral  of  the  goods  At  &  town  nesr  the  reudeDoe  of  the  p 
to  store  them  for  safe  keeping  in  their  wuehoiue,  until  be  took  tlieEK  vnj 
in  hia  carta,  and  that  the  goods  in  question,  were  warehomed  nnder  liun 
oironmalanoeB,  at  the  time  when  the  stoppage  was  efiected.  So,  whoetlw 
goods  were  brought  by  the  osrrier  to  the  town  where  the  vendee  tendid, 
and  deposited  on  the  wharf  ontil  he  should  bo  ready  to  send  for  them,  (bej 
were  held  to  be  conBtmotively  in  his  possession,  and  beyond  the  reach  of  ■ 
stoppage  in  transitu;  Sawyer  v.  Joslin,  20  Vermont,  172. 

The  general  rule,  howeTer,  undoubtedly  is,  that  the  tranutus  will  not  h 
considered  at  an  end,  so  long  as  any  thing  remains  to  be  done,  to  pat  At 
goods  finally  and  actually  in  the  control,  or  at  the  disposition  of  the  TwAet. 
Thus,  it  was  held  in  Hitchcock  v.  Cowell,  20  Wendell,  167 ;  23  Id.  611, 
the  deposit  of  the  goods  in  a  warehouse  at  the  end  of  a  line  of  canal, 
along  which  the  carrier  had  agreed  to  transport  them,  but  at  the  distaoeeof 
thirty  miles  from  the  vendee's  teudence,  which  was  their  final  destinatini, 
for  the  purpose  of  safe  keeping,  until  he  should  send  for  them,  wu  dM 
such  a  termination  of  the  transitns,  as  would  defeat  the  veodor'a  li^ 
of  reclamation.  Nor  will  the  transitua  bo  at  an  end,  even  when  Uie  good] 
have  reached  their  place  of  destination,  if  they  still  remain  in  the  acta*]  or 
conatmctive  possession  of  the  vendor,  nor  unless  they  are  actually  or  eon- 
structively  in  that  of  the  vendee.  The  arrival  of  the  goods,  and  the  deli- 
very  of  part,  under  an  order  for  the  delivery  of  tho  whole,  will  not  pn- 
elude  the  right  to  stop  the  residue;  Tanner  v.  Scovelt,  14  M.  &  W.  28. 
And  it  would  appear,  that  where  an  insolvent  vendee  relies  on  a  oonstraetin 
possession  ta  against  the  vendor,  he  must  show  that  he  was  entitled  to  imiu- 
diate  and  actual  possession.  Thus,  where  the  goods  were  entered  b  tbi 
wharfioger'a  books,  at  the  plaoe  of  destination,  in  the  name  of  the  vendt^ 
but  with  instructions  not  to  deliver  them  until  the  freight  was  pud,  tbt 
tninsitus  was  held  to  continue  in  favor  of  the  vendor.  And  in  Donath  t. 
Bromhead,  7  Barr,  307,  the  vendor  was  allowed  to  stop  goods  which  had  not 
only  been  landed  at  the  port  of  ultimate  destination,  bat  entered  in  the  hum 
of  the  vendee  at  the  oustom-bonse,  on  the  ground  that  as  he  had  failed  to 
comply  with  the  provisions  of  the  revenue  laws,  the  goods  were  not  saliject 
to  bis  control,  and  neither  actually  nor  conatmotively  in  his  possosoon. 
The  law  was  held  the  sime  way  by  the  Court  of  Errors;  overruliag  the 
Snpreme  Court,  in  a  case  where  the  goods  had  been  taken  to  the  cdiIodi 
house  snd  entered  in  the  name  of  the  vendee,  in  consequence  of  his  sot 
paying  the  duties ;  Mottram  v.  Heyer,  1  Denio,  483 ;  6  Id.  663.  It  w» 
eaid,  that  the  decision  went  on  the  ground,  that  the  goods  were  not  at  the 
disposition  of  the  vendee,  and  that  the  case  would  have  been  different,  W 
they  been  deposited  in  a  government  wareboose,  under  the  system  wbidi 
prevails  in  England,  and  has  recently  been  introduced  into  this  country. 

The  distinction  between  actual  and  constructive  possesdon,  and  the  qno- 
ticn  when  poasesuon  should  be  held  to  exist  conatmotively,  were  mnt^  see- 
sidered  in  Whitehead  v.  Anderson,  9  M.  &  W.  518.  In  that  ease,  tba 
agent  of  the  assignees  of  a  bankrupt  consignee,  went  on  board  the  vane', 
and  stated  that  he  came  to  take  possession,  of  the  cargo,  which  be  saw  and 
touched.  The  captain  promised  to  deliver  it  to  him,  as  soon  as  be  was 
piud  the  freight  and  other  charges  due  for  the  voyage.  Before  this  wai 
accomplished,  a  person  acting  as  agent  for  the  vendors,  came  oa  boud  sod 
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deliTered  a  notice  of  stoppage  in  tniuitn  to  the  mate,  and  thus  Iwosght  up 
the  qoeBtioQ,  vhetber  a  previoDs  possesaion  had  been  taken  fur  the  assignees. 
The  judgment  of  the  oonrt  was  delivered  bj  Pabk.i,  Baion,  who  held  the 
following  langoage  :  ><  The  law  is  clearly  settled,  that  the  unpaid  vendor  has 
a  right  to  retake  the  goods  before  t-hey  have  arrived  at  the  destination  origi- 
nally contemplated  by  the  pntohaser,  nnleea  in  the  meantime  tbey  have  coma 
to  Uie  aotoal  or  eoDstraotive  poseession  of  the  vendee.  If  the  vendee  take 
them  out  of  the  possesaion  of  the  carrier  into  his  own  before  their  arrival, 
with  or  without  the  consent  of  the  carrier,  there  seems  to  be  no  doubt,  that 
the  transit  would  be  at  an  end  ;  though,  in  the  case  of  the  absence  of  the 
carrier's  consent,  it  may  be  a  wrong  to  him,  for  which  he  would  have  a 
right  of  action.  This  ia  a  case  of  aeluai  posMsaion,  which  certainly  did  not 
occur  in  the  present  instanoe.  A  oaae  of  coQstrnctive  possession  is,  where 
the  carrier  entera  expressly,  or  by  implication,  into  a  new  agreement,  dia- 
tinot  &om  the  original  contract  for  carriage,  to  hold  the  goods  for  the  con- 
ngnee  as  his  agent,  not  for  the  purpose  of  expediting  them  to  the  place  of 
original  destination,  pursuant  to  that  conbraot,  but  in  a  new  oharacter,  for 
the  pnrpose  of  custody  on  hia  aoconst,  and  subject  to  some  new  or  further 
order  to  be  given  to  him. 

"  It  appears  to  ua  to  he  very  doubtful,  whether  an  act  of  marking  or  taking 
samples,  or  the  Uke,  without  any  removal  from  the  possession  of  the  carrier^ 
go  as  though  done  with  the  intention  to  take  possession,  wonld  amount  to  » 
oonstmotive  poassauon,  nnless  accompanied  with  such  eiicumstaoeea  as  to 
denote  that  the  carrier  was  intended  to  keep,  and  assented  to  keep,  ths 
goods  in  the  nature  of  an  agent  for  custody.  In  the  case  of  Foster  T. 
Frampton,  6  B.  &  C.  107 ;  9  D.  &  R.  108,  it  is  clear  that  there  were  such 
oircumBtaooes;  whether  in  that  of  Ellis  t.  Hunt,  7  T.  R.  46,  is  doubtfiil; 
but  it  ia  unnecessary  to  determine  this  point,  aa  there  ia  no  finding  in  this 
case  even  of  any  act  done  to  the  timber  with  intent  to  take  potation. 
It  is  eaid,  indeed,  that  the  agent  of  the  aeugnees  touched  the  timber,  but 
whether  by  acudent  or  design  is  not  stated.  There  being  then  no  such 
act  of  ownership,  it  seems  to  us  that  unless,  by  contract  with  iLe  captain, 
ezpresa  or  implied,  the  relation  in  which  he  stood  before,  as  a  mere  instm- 
ment  of  oonveyanoe  to  an  appointed  place  of  destination,  was  altered,  and 
he  became  the  agent  of  the  consignee  for  a  new  pnrpoee,  there  was  no  con- 
structive possession  on  the  part  of  the  vendee. 

"  There  is  no  proof  of  any  such  contract.  A  promise  by  the  captun  to 
the  agent  of  the  aaugneea  is  stated,  but  it  is  no  more  than  a  promise,  with- 
out a  new  consideration,  to  folSI  the  original  contract,  and  deliver  in  duo 
course  to  the  consignee,  on  payment  of  freight,  which  leaves  the  captun  in 
the  same  situation  as  before ;  after  the  agreement  he  remained  a  mere  agent 
for  expediting  the  cargo  to  its  original  destination. 

"  We  therefwe  think  that  tbe  transaction  on  tbe  8tb  August  did  not 
amount  to  a  oonskuctive  posoessioo  by  the  vendee^  and  therefore  the 
defendants  are  entitled  to  our  judgment." 

The  better  law  woold,  therefore  seem  to  be,  that  whether  that  final  deli- 
very has  been  attamed  which  determines  the  right  of  stoppage  in  tranutn, 
is  to  be  decided  in  each  case,  by  examining  whether  the  tnuisitns  has  come 
to  an  end,  and  whether  the  goods  have  attained  a  point  at  which  they  are 
finally  and  absolutely  subject  to  the  control  and  dilution  of  the  vendee. 
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Althoagti  the  goods  be  delivered  to  an  agent  of  the  vendee,  or  to  a  peraon 
in  his  employ,  or  although  placed  on  board  bis  ship,  or  in  his  irarefaonee, 
bUII,  if  this  be  done  with  the  view  of  forwarding  them  to  the  vendee  himself, 
snd  the  direction  in  which  they  have  been  moving,  and  are  still  to  move, 
is  the  reenlt  of  the  original  impulse  impressed  npon  them  by  the  vendor  »t 
iho  beginning  of  the  tninaitas,  the  power  of  the  latter  to  roBnme  posses- 
don  of  the  goods  will  still  continue.  And  all  bailments  made  in  parsn- 
ance  of  the  original  design  of  the  vendor,  where  that  has  been  to  bring  the 
goods  more  ahsolately  to  the  possession  of  the  vendee,  are  in  &ot  quoad  the 
completion  of  the  transitas,  bailmeota  on  the  account  and  to  the  agents  o( 
the  vendor;  and  this,  although  made  to  persona  in  the  employ  at  tho 
vendee,  and  for  the  purpose  of  transportation  in  his  vessel ;  Againra  ▼. 
Parmelee,  S2  Conn.  473.  The  transitas  may  therefore,  eqoaUy  continue, 
whether  the  oonsignor  ship  the  goods  in  a  vessel  belonging  to  himself,  or 
is  one  owned  by  ^e  vendee,  and  commanded  by  a  master  in  his  employ. 
Stnbba  v.  Lnnd,  7  Mass.  468 ;  Ilsley  t.  Stnbbs,  9  Id.  65 ;  Newhall  v. 
Vargas,  18  Maine,  93 ;  15  Id.  814 ;  Buckly  y.  Fumiss,  15  WendeU,  137 ; 
17  Id.  504;  Stokes  v.  La  Eiviere,  8  John.  43«.  When,  however,  the 
shipment  instead  of  being  subject  to  the  direction  of  vendor,  and  with  the 
intentof  effecting  a  final  delivery  of  the  goods  to  the  vendee,  is  subject  to  the 
vendee's  order,  and  the  only  delivery  to  him  contemplated  by  the  parties, 
the  transitas  will  be  at  an  end,  and  the  vendor  can  have  no  right  to  resume 
possession  of  the  goods.  Kowley  v.  Bigelow,  12  Pick.  807;  Dixon  r. 
Baldwin,  5  East^  475 ;  Valpy  v.  Gibson,  4  0.  B.  837.  And  this  rule  nay 
apply  where  the  position  of  the  goods  has  not  been  changed  since  Hie  aaie, 
as  where  the  vendor  gives  an  order  on  the  keeper  of  the  warehouse  in  wUeh 
they  are  stored,  for  their  immediate  delivery  to  the  vendee  or  bis  agents 
Frazier  v.  Hilliard,  2  Strobhart,  309 ;  at  all  events  in  favor  of  a  Ittmi 
fide  pnrchaseT ;  Hollingsworth  v.  Napier,  8  Caines,  182. 

A  somewhat  different  view  was  taken  on  this  point  in  Bolin  T.  Haffioagk, 
1  Rawle,  9,  where  the  court  held  that  the  terminatiiHi  of  the  transitns,  does 
Dot  so  much  depend  on  what  is  the  ultimate  destination  of  the  goods,  or  the 
final  object  of  the  voyage,  as  on  the  nature  of  the  circumstances  attendant 
npon  the  particular  delivery  in  qnestion,  and  the  character  of  the  person  to 
-whom  it  is  made.  A  delivery,  for  any  object  whatever,  to  the  poseeaaon 
of  an  ezolnsive  agent  of  the  vendee,  was  said  to  be  neoessarity  a  final  de- 
livery. And  it  was  held  under  the  influence  of  this  principle,  that  a  ship- 
ment of  goods  made  by  the  plaintiffs  at  Malaga,  on  hoard  a  vessel  belongi^ 
to  the  defendants,  and  aominanded  by  a  master  in  their  employ,  althoogh 
for  the  purpose  of  transportation  to  their  place  of  residence,  was  a  virtual 
delivery  to  them,  which  determined  the  tnmsitnB,  and  divested  the  right  <tf 
etoppage. 

In  the  reeent  case  of  Tan  Oasteel  v.  Booker,  2  Exchequer,  691 ,  the  qnes- 
tion whether  the  right  of  stoppage  in  transitu,  can  be  ezeroised  after  the  de- 
livery of  the  goods,  on  board  a  ship,  which  is  ovrned  or  chartered  by  the 
vendee,  was  said  to  depend  in  a  great  measore  on  whether  the  parties  meant 
the  goods  to  be  oarried  on  and  for,  his  account,  or  for  that  of  the  vendor; 
and  it  was  held  that  while  taking  the  bill  of  lading  in  the  name  of  the 
vendor,  was  prini&  facie  evidenoe  that  the  oonbaot  of  affreightment  was  with 
him,  yet  that  the  language  of  the  bill  which  was  freight  firee,  its  '"""H"*" 
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endorsement  to  the  vendee,  and  the  other  oircnmstanceB  of  the  oaae,  werd 
ovidenoe  to  ehov  that  the  goode  vere  carried  for  hia  account,  and  that  the 
tianutoB  was  eoded  b;  the  ehipment.  Oo  the  other  hand,  it  vas  held 
in  Turner  r.  The  Trostee,  6  Excheqner,  648,  that  n  vendor  vho  takes 
a  bill  of  lading  in  his  own  name,  and  endorses  it  to  sn  agent  dnly 
authorised  to  act  in  his  behalf,  will  not  loose  the  control  and  disposition  of 
die  goods,  bj  delivering  them  on  hoard  a  vessel  belonging  to  the  vendee, 
and  to  a  master  appoin(«d  by  him,  because  the  effect  of  the  delivery  vrill  be 
controlled  by  the  intention  vith  which  it  is  made,  ta  manifested  by  the 
terms  of  the  bill.  The  language  of  the  oonrt  might  lead  to  the  inference, 
that  the  right  of  property  remained  nnder  these  circnmstances  in  the  vendor, 
but  the  effect  of  such  a  transaction  would  seem  to  be  that  of  coutjnuing  the 
vendor's  lien  for  the  purchase-money,  whioh  ia  entirely  conelBteDt  wi^  the 
transfer  of  the  title  in  the  thing  sold. 

The  earlier  cases  on  the  subject  of  stoppage  in  transitu,  seem  to  have  re- 
quired that  manual  possession  should  be  taken  of  the  goods,  by  the  con- 
signor, or  some  one  acting  on  his  behalf.  A  notice  to  the  carrier  in  pos- 
session of  the  goods,  directly  to  his  own  penon  or  constructively  through  hia 
agents,  was  subsequently  held  to  be  sofBdent.  Lett  v.  Cowley,  1  Taunton, 
666, 169.  But  the  further  distinction  was'taken  in  Whitehead  v.  Anderson, 
that  a  notioe  to  the  principal,  will  not  operate  as  a  stoppage  of  goods  in  the 
hands  of  bis  agent,  unless  the  cironmstancos  are  such  that  it  can  be  com- 
mnnioated  to  the  agent,  before  the  termination  of  the  tntnsitns.  Henoe,  an 
order  to  the  owners,  not  to  deliver  the  cargo  of  a  vesael  at  sea,  will  be 
insnffieient  if  the  goods  reach  the  vendee  before  it  can  be  mode  known  to 
the  master.  In  Bell  v.  Hoss,  6  Wharton,  189,  this  difficulty  was  ingeni- 
ously obviated,  by  addressing  the  notice  while  the  vessel  wan  still  at  sea, 
to  the  assignees  of  the  consignee,  who  bad  become  insolvent,  whioh  wal 
held  to  preclode  them  from  taken  possesion  of  the  goods  after  their  arrival. 
It  could  not  be  urged,  under  these  cironmstances,  that  the  parties  to  whom 
the  notice  was  ^ven,  were  nnable  to  give  it  effect,  and  the  case  was  decided 
on  the  ground  that  any  notorions  act  of  reolamation  by  the  vendor,  ad- 
dressed to  the  parties  in  interest,  was  sufficient.  But  in  Mottram  v.  Heyer, 
the  point  was  decided  the  other  way,  and  notice  to  the  carrier  treated  ai 
essential  to  a  valid  stoppage  in  transitu. 

Any  agent  of  the  vendor  who  baa  power  to  act  for  him,  either  generally 
or  for  the  purposes  of  the  consignment  in  question,  may  stop  in  transitu, 
without  an  autbority  especially  directed  to  that  end,  or  empowering  him  to 
adopt  that  particulM:  measure.  Bell  v.  Hoss,  6  Whacton,  189;  Newball 
V.  Vargas;  Whitehead  v.  Anderson,  9  M.  &  W.  But  a  stoppage  oanoot 
be  made  by  a  stranger  absolutely  without  authority,  nor,  if  be  makes  it, 
can  his  act  be  rendered  valid  by  a  ratification  on  the  port  of  the  vendor  or 
his  agents,  subsequent  to  the  period  at  which  the  goods  reach  the  bands  of 
the  vendee,  for,  although,  in  general,  a  snbseqnent  ratification  is  equivalent 
to  a  prior  command,  yet  this  does  not  hold  good  where  the  right  by  virtue 
of  which  alone  ratification  ia  possible,  terminates  before  it  is  given.  Bird 
V.  Brown,  4  Exchequer,  786.  And  the  general  principle  that  relation,  like 
other  legal  fictions,  shall  not  operate  to  divest  vested  rights,  or  render 
rightful  acts  wrongful,  appUes  emphatically  when  it  ia  sought  to  defeat  the 
title  of  a  vendee,  on  the  ground  of  the  subsequent  approval  of  an  act  which 


908  SKITH'S  LEADIKa  CASES. 

wu  wholly  nnaatlioriEed  wlien  originally  performed.  Boron  v.  Daunts, 
2  Ezohequer,  166;  Wood  t.  M'Kain,  7  AUbajiM,  800.  But  a  FBti&»tioa 
by  the  Teodor,  before  the  goods  reach  the  handa  of  the  vendee,  woKld  m 
doubt  give  validity  ^  a  prior  atoppage,  although  made  by  a  atraagra'  whoOj 
without  aathority. 

We  have  already  aeen,  tiiat  while  the  goods  remain  unpaid  for,  and  the 
traiuutns  ooutinnes,  the  right  of  (Jie  vendor  to  atop  them,  upon  the  oeear- 
reuoe  of  insolvenoy  in  the  vendee,  may  be  defeated  by  a  boit&fiJe  sale,  for 
ft  valuable  conaideration,  acoompanied  with  a  transfer  of  the  bill  of  ladi^ 
AU  theae  requiaitee  must,  however,  concur.  Stanton  v.  Eager,  16  Pickering 
473.  An  aasignmeot  for  the  benefit  of  creditors,  or  a  seisnre  by  ui  exee*- 
tion  creditor,  or  under  piooesB  of  foreign  attachment  against  the  oonngnee, 
will  leave  the  goods  as  much  subject  to  the  exercise  of  the  right,  as  th^ 
were  previously.  Idem.  Ibid.  Buckley  v.  Fomiss,  IS  Wend.  137;  IT  Id. 
604.  Naylor  v.  Sennie,  8  Pick.  198 ;  Hays  v.  Mooille,  2  Harria,  48. 
The  fiust  of  an  assignment  for  the  benefit  of  creditors,  b  of  itself,  nodea  to 
the  assignee  of  the  insolvency  of  the  oondgoce,  and  of  the  eonseqiMU 
liability  of  the  goods  to  seisare  by  the  consignor.  Yet  it  would  aaem, 
that  if  an  assignee,  for  the  benefit  of  creditors,  take  aotoal  poHeanoo  tl 
the  goods  before  ihey  are  reclaimed  by  the  vendor,  the  right  of  the  l^ttr 
will  be  as  much  defeated,  as  if  they  bad  come  to  the  hands  of  the  ungnor 
himself.  Jones  v.  Jones,  8  M.  &  W.  431.  And  ^e  Court  would  aeea 
to  have  tiiougbt  that,  if  the  deed  of  aasignment  contuned  a  release  frwn  tha 
creditors,  and  was  acoompanied  by  an  indoraement  of  the  bill  of  lading,  it 
wonld  be  considered  as  a  transfer  for  a  valnsble  oonrideimtion,  and  fHvehda 
any  subsequent  stoppage  in  transitu.  In  thia  case,  however,  the  aflsigiiB^ 
by  wham  tiie  possession  was  taken,  was  himself  one  of  the  coreditoia  far 
whose  benefit  the  deed  of  assignment  was  made.  Nor  will  a  vie  for  a 
valuable  consideration,  unaccompanied  by  a  transfer  of  a  hill  of  ladii^ 
although  BufEcient  to  pass  the  property  in  the  goods,  (Stanton  v.  Eager, 
16  Pick.  473 ;  Gardner  v.  Howhuid,  2  Pick.  899,]  afieet  the  power  of  tha 
oonsignor,  to  stop  them  in  transitu.  Ilsley  v.  Stubbs,  9  Mass.  65 ;  Stan- 
ton V.  Eager;  Craven  v.  Rider,  6  Taunton,  483.  The  absence  of  the  IhO 
of  lading,  must  be  considered  as  constructive  notice,  that  the  MMasignee  has 
not  paid  for  the  goods,  and  that  the  consignor  has  not  waived  the  ri^t  of 
reanming  bis  lien  for  the  pnrchafle-money.  Graven  v.  Ryder ;  Jenkju  v. 
Uabwne,  7JA.&.Q.  678. 

The  stoppage  of  the  goods  does  not  resund  the  oontnot  ot  sale.  It  merdy 
replaces  ike  oonngnor  in  the  position  in  which  he  was  before  the  tranaitas 
began,  and  enables  him  to  enforce  the  right  of  lien,  which  arises  in  every 
Tender,  on  the  non<payment  of  the  purchase-money,  and  oontinuea  until  the 
goods  come  to  the  actual  possession  of  the  vendee  or  his  agents.  Newhall 
T.  Vargas,  13  Maine,  93 ;  15  Id.  814 ;  Jordan  v.  James,  5  Hammond,  98 ; 
Wentworth  v.  Outhwaite,  10  M.  &  W.  486,  452.  When  part  of  the  pur- 
chase-money has  been  paid,  a  tender  of  re-payment  of  such  part  to  the 
consignee,  is  oooseqnently,  not  requisite  to  the  validity  of  the  stoppage;  IS 
Mune,  93.  On  the  other  hand,  the  oonsignor  becomes  liable  to  pay  the 
freight  on  the  voyage ;  for  the  effect  of  the  stoppage  is,  to  revest  his  poaaos 
Mon,  ab  initio,  by  relation  of  law ;  and  moreover,  the  voyage  beoomea  ia 
fact  one  performed  for  hiBl)enefit.    Ibis  liability  will  accme,  thon^  the 
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goods  b>Te  been  transported  on  board  &  abip  belonging  to  tbe  ooniiigiiee,  so 
that  no  freight  whaterer  would  be  due,  independently  of  tbe  stoppage. 
NevbsU  T.  Vargae,  16  Maine,  314. 

As  the  contract  of  sale  is  not  rescisded  by  the  etoppage,  tbe  party  who 
has  mode  it  may  sue  for  and  reoover  the  price  dne  on  the  original  contract, 
after  a  new  tender  of  the  goods  et(^)ped.  And  the  neoeaaity  for  a  tender 
may  be  waived,  aa  in  other  cases  of  sale,  by  the  conduct  of  the  purchasers. 
15  Maine,  314.  The  recorery,  moreorer,  may  be  for  the  whole  Talue  of 
the  goods  originally  shipped,  although  part  of  them  may  have  perished  dnr^ 
Ing  the  voyage,  before  the  stoppage  was  effected,  for  the  property  passes  to 
the  vendee,  and  the  risk  becomes  bis,  from  the  moment  the  contract  of  sale 
is  complete,  although  the  vendor  should  resume  or  retain  poeseesion  of  the 
goods,  by  virtue  of  his  lien  for  their  price.    Idem.  Ibid. 

As  a  vendor  who  has  retained  pOBsesuon  of  goods  under  his  lien  for  Aeir 
price,  may  sell  them  when  of  a  perUhahle  natnre,  to  prevent  a  total  loss, 
(Sands  v.  Taylor,  5  Johnson,  411, J  so  a  vendor  who  resumes  possession  of 
goods  under  a  stoppage  in  transitu,  may,  perhaps,  exercise  the  same  power, 
withont  losing  the  right  to  recover  by  a  subsequent  suit  against  tbe 
vendee,  the  difierenoe  between  the  sum  produced  by  the  sale,  and  tbe 
price  fixed  by  the  original  contract. 

It  may  be  well  to  observe,  in  taking  leave  of  the  point  decided  in  Lick- 
barrow  v.  Hason,  that  the  oases  will  perhaps  finallj  determine,  that  where 
a  bond  fide  sale,  for  value,  of  a  shipment  which  has  sot  yet  arrived, 
is  made  by  the  consignee,  and  executed  by  any  constructive  delivery  of  pos- 
session, the  defeasance  of  the  right  of  stoppage  does  not  neceuarHy  so  much 
depend  upon  an  accompanying  indorsement  of  the  bill  of  l|ding,  by  the 
consignee,  to  the  purchaser,  as  upon  the  question  whether  there  has  been  a 
past  absolute  indorsement  of  tbe  bill,  by  the  consignor  to  the  consignee. 
It  is  shown  by  the  case  of  Gardner  v.  Howland,  that  in  the  absence  of  the 
bill  of  lading,  any  other  sufficient  constmotive  delivery  will  execute  the 
sale  and  transfer  all  the  rights  of  tbe  consignee  to  the  purchaser,  and  it 
would  therefore  appear,  that  where  tbe  ooufagnor  transfers  the  bill  of  lading 
to  tbe  consignee,  and  thus  gives  him  fnll  power  to  pass  an  Indefeasible  title, 
a  subsequent  sale  under  this  power  ought  to  be  valid  as  against  the  person 
who  gave  it,  even  if  unattended  by  an  endorsement  of  tbe  bill ;  at  least 
in  those  eases,  where  the  oircnmstaneea  are  such  as  to  excuse  or  explain  the 
failure  to  make  it  In  Jeukyna  v.  Usbome,  7  M .  &  G.  678,  where  the 
owner  of  goods  sold  them  while  yet  at  sea,  without  endorsiug  tbe  bill,  be 
was  held  entitled  to  stop  in  transitu,  as  against  a  snbseqnent  purchaser  from 
the  vendee.  But  this  dedsion  is  evidently  not  in  point  in  any  ease,  where 
the  vendor  has  parted  with  the  bill  to  the  vendee,  although  Uie  latter  may 
have  omitted  to  transfer  it  subsequently. 
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TRIN.— 30  O.  3,  in  C.  P.  4  B.  R. 

[BBPOBTED   1    H.    BLACK.    433  ;    AND  4  T.    B.   94.] 
Tha  bmkmptaT  of  tb«  delniduit  mmot  b*  plad«d  hi  taroruasttDaafaraiiBBt  Iv  tnl] 

This  was  an  action  ofcoTenatit  for  non-payment  of  rent  payable  qoarteriy. 
The  oovenant  on  which  the  breach  was  assigned,  after  the  osnal  wMds, 
"  yielding  and  paying,"  &c.,  was  aa  follows : — "  And  the  said  Peter  James 
(the  defendant)  for  himself,  his  heirs,  execntors,  administrators,  and  assigns, 
did  thereby  covenant  promise,  and  agree  (amongst  other  things)  to  and 
with  the  said  Benjamin  (the  plaintiff),  his  heirs  and  assigns,  that  he  the 
Bud  Fet«r  James,  his  heirs,  executors,  administrators,  or  assigns,  shonU 
and  would,  during  all  the  rest  of  the  said  term,  thereby  demised,  well  aad 
trnly  pay,  or  cause  to  be  paid,  unto  the  said  Benjamin,  his  heirs  and 
KSsigDS,  the  said  clear  yearly  rent  of  110/.,  in  manner  and  form  aforesaid, 
according  to  the  true  intent  and  meaning  of  the  said  indeatnre."  The 
breach  was  the  non-payment  of  27L  10s.,  for  a  qnatter  ending  December 
25,  1789. 

The  defei^snt  pleaded,  1st,  Non  est  factum.  2nd,  Bi«i3  in  arrere.  3rd, 
«That  after^e  making  of  the  said  indenture  in  the  said  declaratioD  men- 
tioned, and  before  the  suing  out  of  the  original  writ  of  the  said  Benjamis 
against  the  said  Peter  James,  to  wit,  on  the  first  day  of  January,  in  the 
year  of  oar  Lord  1789,  and  from  thenee  nntil  the  day  of  suing  oat  the  com- 
missioa  of  hankrapt«y  herein  mentioned  against  the  said  Pet«r  James,  be  the 
said  Peter  James  was  a  trader  within  the  intent  and  meaning  of  the  sevenl 
statutes  made  and  then  in  force  against  bankrupts  ;  that  is  to  aay,  a  mer- 
chant, dealer  and  chapman,  to  wit,  at  London  aforesaid,  in  the  pariah  and 
ward  aforesaid,  and  during  all  that  time  used  and  exercised  the  trade  and 
business  of  a  merchant,  in  buying  and  selling  divers  silks,  and  other  goods, 
wares,  and  merchandizes,  and  receiving  consignments  of  silks,  and  other 
goods,  and  selling  the  same  on  commission,  for  bis  correspondents  and  cns- 
bomers,  for  profit  and  gain,  and  thereby  sought  and  endeavored  to  get  bii 
living  aa  other  persons  of  the  same  trade  usually  do;  and  the  sud  Peter 
James,  so  being  such  trader  as  aforesaid,  within  the  intent  and  meaning  of 
the  said  several  statutes  made  and  then  in  force  concerning  bankrupts,  and 
so  seeking  his  living  hy  way  of  buying  and  selling  as  aforesud,  he  the  said 
Fetei  James  afterwards,  and  before  any  of  the  rent  or  money  in  the  said 
declaration  mentioned  became  due  and  payable,  to  wit,  on  the  8th  day  cf 
June,  in  the  year  aforesaid,  at  Loudon  aforesaid,  in  the  parish  and  ward 
aforesaid,  became  and  was  indebted  to  one  George  Tickner  Hardy,  gentle- 
man, then  being  a  subject  of  this  realm,  in  100/.  of  lawful  money  of  Great 
Britain,  for  so  much  money,  before  that  time,  paid,  laid  out,  and  expeuded 
by  the  sud  Qeorgc  Tickner  Hardy,  to  and  for  the  use  of  the  said  Peler 
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James,  at  his  spedal  instance  and  reqaest ;  and  Hn  said  Peter  James  being 
so  indebted  as  aforesaid,  and  being  a  snbjcct  of  this  realm,  and  so  seeking 
bis  living  bj  way  of  buying  and  eelling  as  aforesaid,  he  the  said  Peter  James, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London,  afbre- 
aaid,  in  the  parish  and  ward  aforesaid,  (he  the  said  George  Tickner  Hardy 
so  being  &  creditor  of  the  sud  Peter  James,  and  being  then  wholly  nnaaliff- 
fied  hia  debt,)  manifestly  became  a  bankrupt,  within  the  intent  and  meaning 
of  the  severa]  statutes  made  and  then  in  force  against  bankrupts ;  and  the 
said  Peter  James  so  being  and  remaining  a  bankrnpt  as  aforesaid,  he  the 
said  George  Tickner  Hardy,  as  well  for  himself  as  for  all  other  creditors  of 
the  said  Peter  James,  afterwards,  to  wit,  on  the  9th  day  of  June,  in  the  year 
aforesaid,  at  Westminster  in  the  county  of  Middlesex,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  exhibited  his  certain  petition  in 
writing  to  the  Right  Honourable  Edward  Lord  Thnrlow,  then  Lord  Higb 
Chancellor  of  Great  Britain,  and  thereby  petitioned  the  said  Lor^  Gbanoel- 
lor,  to  grant  to  the  said  George  Tiokner  Hardy  *hls  majesty's  com-  r^joo-t 
mission,  to  be  directed  to  such  and  so  many  persons  as  he  shonid  '-  ^ 
think  fit  to  give  his  authority  of  and  concerning  the  said  bankrupt,  and  to 
all  other  intents  and  purposes,  according  to  the  proviuons  of  the  statutes 
made  and  then  in  foroeooneerningbankrupts,  as  by  the  stud  petition  remain- 
ing in  the  Court  of  Chancery  of  our  lord  the  now  king  at  Westminster  afore- 
said more  fully  appears;  and  the  said  Peter  James  further  saith,  that  upon 
the  said  petition  of  the  said  George  Tickner  Hardy  so  exhibited  as  aforesaid, 
on  behalf  of  himself  and  all  other  the  then  creditors  of  the  said  Peter  James, 
according  to  the  form  of  the  statutes  in  such  ease  made  and  provided,  for 
giving  tbem  relief  on  that  behalf,  afterwards  and  before  the.  said  sum  of 
money  in  the  said  declaration  mentioned  or  any  part  thereof  became  due, 
and  before  the  said  supposed  breach  of  covenant,  to  wit,  on  the  9th  day  of 
June  in  the  year  oforeaud,  at  Westminster  aforesud,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  a  certain  commission  of  our 
lord  the  now  king,  founded  upon  the  statutes  made  and  then  in  force  con- 
cerning bankrupts,  in  due  form  of  law  issued,  under  the  great  seal  of  Great 
Britain,  bearing  date  the  same  day  and  year  last  aforesaid,  directed  to 
Michael  Dodson,  Thomas  Plnmer,  Edward  Finch  Hutton,  Robert  Comyn, 
and  Charles  Proby,  Esquires,  and  was  then  and  there  to  them  directed, 
by  which  said  commission,  our  said  lord  the  now  king  gave  full  power  and 
authority  to  them  the  said  Michael  Dodson,  Thomas  Flumer,  Edward  Finch 
Hatton,  Robert  Comyn,  and  Charles  Proby,  four  or  three  of  them,  to  pro- 
ceed, according  to  the  said  statutes,  and  all  other  statutes  then  in  force  con- 
cerning bankrupts,  not  only  oonceming  the  aforesaid  bankrupt,  his  body,  ' 
lauds,  tenements,  both  freehold  and  copyhold,  goods,  debts,  and  all  other 
matters  whatsoever,  but  also  concerning  all  other  persons,  who  by  conceal- 
ment, claim,  or  otherwise,  should  offend  touching  or  conoemiug  the  pre- 
mises, or  any  part  thereof,  against  the  true  intent  and  purport  of  the  Bud 
statutes,  and  to  do  and  execute  all  and  ererj  thing  and  things  whatsoever, 
as  well  for  and  towards  satisfaction  and  payment  of  the  creditors  of  the  said 
Peter  James,  as  towards  and  for  all  other  intents  and  purposes  whatsoever, 
according  to  the  order  and  provisions  of  the  said  statutes,  as  by  the  said 
commission  (omongst  other  things)  more  ""fully  appears :  by  virtue  njog-i 
of  which  said  commission,  sod  by  force  of  the  statntes  aforesaid,  the  >-       ^ 


Btii  Hichaol  Dodson,  Edwsrd  Rnch  Hstton,  and  Robert  ComTD,  three  of 
the  coramiaBicHiers  named  in  the  aud  oommiEsion,  aftemrde,  to  wit,  on  the 
11th  day  of  Jane,  in  the  year  aforesud,  to  vit,  at  I/ondon  aforesaid  in  the 
parish  and  ward  aforesaid,  having  taken  npon  themselveB  the  hnrthen  of  the 
aud  oommissioD,  then  and  there  dnly  adjudged  and  deolared  die  said  Ffeter 
James  to  have  been,  and  become  on  the  day  of  the  igawng  of  the  eaid  com- 
mianon,  and  then  to  be  a  bankrupt,  within  the  true  intent  and  meaning  of 
the  said  statntea,  some  or  one  of  them :  and  the  aaid  Peter  Jamei  further 
says,  that  afterwards,  to  wit,  on  the  26th  day  of  Jnne  in  the  yev  aioresaid 
ftt  London  aforesaid,  (the  said  Peter  James  then  remaining  and  eontinning 
a  bankrupt  as  aforesud,)  they  the  said  Michael  Dodeon,  Edward  Slncfa  Hat- 
ton,  and  Robert  Comyn,  in  due  manner  and  aocordJng  to  the  form  at  the 
statute  in  anoh  oaae  made  and  provided,  by  an  indenture  then  and  there 
duly  made,  and  bearing  date  the  same  day  and  year  last  aforesaid,  betwen 
the  aaid  Michael  Bodaon,  Edward  Finch  Hatton,  and  Robert  Comyn,  of 
the  one  part,  and  Robert  Mendham  of  Walbrook,  London,  merchant, 
George  Marah  of  Rroad  Street,  London,  silk-broker,  and  the  said  6«orgB 
^Hchner  Hardy  of  the  other  part,  then  and  there  duly  bargaiDod,  dis- 
posed, assigned,  and  set  over,  amongst  other  thinga,  the  said  indentarta 
of  lease  in  the  said  declaration  mentioned,  and  all  the  estate  and  interetf 
of  the  said  Peter  James,  of,  in,  and  to  the  same,  and  of,  in,  and  to  the 
premises  thereby  demised,  to  the  aaid  Robert  Mendham,  Qeorge  Manh, 
aud  Gteorge  Tickner  Hardy,  (the  said  Robert  Mendham,  Oeorgo  Harsh, 
and  (George  Tickner  Hardy,  before  the  said  assignment  so  msde  to 
them  as  aforesaid,  having  been  duly  chosen  assignees  of  the  debts,  eredil^ 
goods  and  chattel^  estate  and  effects  of  the  sud  Peter  James  the  baakrapt, 
according  to  the  form  of  the  statutes  in  such  case  made  and  provided,)  to 
hold  to  them  the  sud  Robert  Mendham,  Qeorge  Marsh,  and  George  Ticknn 
Hardy,  their  exeontors,  administratorB,  aud  aaugns,  from  thenceforth  fix 
the  reiidne  of  the  said  demised  term  then  to  come  and  nnexpired ;  by  nrtv 
cf  which  said  assignment,  all  the  estate,  interest,  aud  term  of  years  then  U 
.  come  and  unexpired,  property,  claim,  and  demand,  of  the  *said  Peter 
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James,  of  and  in  the  sud  indenture  of  lease,  and  of  and  in  the  pre- 


miaes  thereby  demised,  then  and  there  became,  and  was  vested  in  the  sud 
Robert  Mendham,  George  Marsh,  aud  George  Tickner  Hardy,  as  such  asi^ 
sees,  and  the  same  from  thence  hitherto  hath  been,  and  still  is  Tested  ii 
them  the  siud  Robert  Mendham,  George  Marsh,  utd  George  "nckner  Hanij 
(the  said  oommission  still  remaining  in  full  force  and  effect,  in  no  ways 
superseded,  cancelled,  or  set  aside,)  and  the  aaid  Robert  Mendham,  George 
Marsh,  and  George  'nokner  Hardy,  then  and  there,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  London  aforesud,  became,  and  were  for  a  long 
time,  to  leit,  from  thence  hitherto  have  been  possessed  of  and  in  the  sud 
demised  premises,  with  the  appurtenances,  and  this  the  sud  Peter  Jamce  is 
ready  to  verify,"  Ac. 

To  this  plea  there  was  a  general  demurer,  and  issue  joined  on  the  two 
first. 

The  demurrer  was  argaed  in  Easter  Tens  last  hy  Bend,  Seijt.,  for  the 
pluutiff,  and  Le  Blanc,  Serjt,  for  the  defendant ;  and  in  this  term  by  Adair, 
Seijt.,  for  the  plaintiff,  and  Lawrence,  Seijt.,  fear  the  defendant.  The 
following  was  the  substance  of  the  arguments  on  the  part  of  the  plaintiff : — 
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The  matter  tUscloud  ia  the  third  plea  affords  no  atuwer  to  the  demand  of 
the  plaintiff,  because  the  covenant  on  which  the  action  ia  brougbt  being 
express,  personally  bound  the  defendant,  and  vas  not  done  awaj  by  the 
assignment  under  the  commisaion  of  bankrupt.  Ia  leases  there  are  two 
sorts  of  covenants,  by  which  tenaots  are  liable  either  to  an  action  of  debt 
or  covenant;  namely,  express  and  implied  oovenanta.  On  the  latter,  th« 
lessee  ia  liable  to  either  speoiea  of  action,  nnlesa  there  has  been  a  complete 
assignment  with  the  assent  of  the  lessor,  for  by  such  an  assignment  the 
tight  of  action  of  the  lessor  is  certainly  divested.  Walker's  case,  8  Co.  22, 
a.,  where  the  lessee,  having  assigned  his  term  without  the  assent  of  the 
lessor,  was  still  bolden  to  be  subject  to  debt  for  the  rent  in  arrcar.  So  id 
Wadbam  v.  Haibw,  (a)  Lord  Mansfield  asjs  that  the  tenant  shall  not  bj 

(a)  Wftdhau  t.  Mulow,  B.  B.  Mich.  26  Geo.  8. 

This  was  an  action  of  debtf  for  rent  due  on  a  lense  which  was  expired.  The 
defendant  pleaded;  \.  Non  ett  factum.  2.  A«  to  181.  5i.  one  quarter's  rent,  Ibut  he 
became  a  baakrnpt,  and  tbnt  the  said  lam  of  IBJ.  ht.  was  due  before  his  bankruptcy. 
S.  As  to  the  residue  of  the  sum  demanded,  that  it  became  due  after  the  bankruplo/. 
On  the  first  plea  issue  was  joined  On  Che  eeeond  the  plainUff  remilCed  the  I8i.  5i. 
and  dcmarred  geDerall;  to  the  third. 

It  was  argned  in  support  of  the  demarrer,  that  where  there  is  an  ussLf^meDt  by 
the  origieiil  lessee,  if  the  lessor  accepts  rent  of  the  assignee,  the  lessee  is  therebj 
discbarged,  it  being  an  acceptance  of  the  *assigaee  us  tenant.  Tbe  lessor  r«44]'i 
may  either  resort  to  the  lessee  on  the  priiitj  of  contract,  or  Che  assignee  oa  '■  ^ 
the  privity  of  estate.  But  baling  made  bis  election  againet  whom  to  proceed,  he  i> 
bound  b;  it.  Walker's  case.  R  Co.  22;  DeTereauz  t.  Barlow,  2  Sauad.  181.  The 
case  of  Coghill  t.  FreeloTe,  3  Mod.  325,  goes  farther,  as  there  it  is  said,  that  privity 
of  contract  with  the  teatator  is  not  discharged  bj  bis  death.  In  Cantrel  v.  Oraham, 
Barnes,  69,  the  court  interposed  on  behnlf  of  the  liberty  of  the  person.  That  is  like 
tbe  case  of  a  certificated  baclcmpt  havtog  b;  a  subsequent  promise  made  himself 
liable  to  a  debt  contracted  before  his  bankruptcy,  where  the  court  have  permitted  k 
common  sppearaoce. 

As  to  the  general  question,  whether  the  plaintiff  can  recover  notwilbEtnndlng  the 
BssignmentT  the  banlimpt  may  indeed  say,  tbat  he  bag  parted  with  hia  whole  interest, 
and  tbat  it  is  hard  he  should  be  called  to  account  on  a  contract  previously  made. 
But  if  there  be  any  hardship.  It  is  for  the  legislature  to  interpose.  BonkrupCcy 
arises  from  the  acC  of  Cbe  bankrupt  himself;  he  thereforo  is  liable  as  much  as  any 
other  lessee.  The  certificate  can  discharge  t^om  no  debt  but  what  is  due  before 
the  bankruptcy.  Aylett  v.  James,  C.  B.  22  O.  3,  which  was  au  action  of  covenant; 
the  defendant  pleaded  his  discharge  ander  an  insolvent  eoC,  and  en  demurrer  judg- 
ment was  given  for  the  pUintifif.  It  was  there  said,  that  n  bankrupt  is  liable  for 
covenanCg  made  before  his  banicraptey;  and  there  seems  to  be  no  reason  why  he 
should  not  also  be  liable  for  a  debt  accruing  in  eonsequence  of  a  sovenant  made 
before  it. 

For  tbe  defendant  it  was  contended,  that  debt  was  only  brooght  on  the  reddendum 
of  the  lease.  Flowd.  132 ;  Co.  Lilt.  142,  a. ;  2  Black.  Com.  41.  It  is  payable  cut 
of  the  land,  not  on  account  of  tbe  land.  Tbe  moment  tbe  lessee  parts  with  the  pcs- 
eeasion,  the  action  Can  no  longer  be  maintained.  Notice  to  the  lessor  of  the  assign- 
ment by  tbe  lessee  is  sufficient  to  disoharge  him.  There  is  a  great  difTerence  between 
covenant  and  debt  on  the  reddendum ;  tbe  words  "yielding  and  paying"  create  n 
covenant  to  pay,  but  only  on  condition  tbat  the  lessee  shall  enjoy,  li  does  not  hold 
after  eviction  or  loss  of  possession.  But  after  loss  of  possesxion  the  party  is  still 
liable  on  an  express  covenant.  1  Sid.  ii'i;  1  Brownl.  20.  Bent  arises  on  a  contract 
eieoutory.  Suppose  the  bankrupt  bad  entered  into  a  conlrool  to  deliver  goods  at  a 
future  dny ;  bis  assignee s  might  have  affirmed  or  disaffirmed  the  contract.  All  bis 
personnl  engagements  pass  to  them.  If  the  term  be  of  greater  rnlue  tban  tbe  rent, 
it  shall  be  presumed  that  tbe  assignees  have  accepted  it,  and  tbe  lessee  shall  be 
eionerated.  The  privity  of  contract  is  destroyed  by  the  assignment.  When  the 
lessee  Is  deprived  of  (he  land  without  remedy  over,  he  ceases  to  be  liable  for  thtt 
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bis  own  act  destroy  tbe  ten&noy  withont  ttie  concnireuce  of  the  landlord. 
^ticy.  As  the  law  is  *t1iUB  with  regard  to  the  action  of  debt  on  an  implied 
>■  -I  covcniint,  bo  &lao  it  is  with  respect  to  the  action  of  coTcnaat  on  mu 
implied  covenaat,  in  which  the  general  rale  is,  that  without  the  assent  of 
the  lessor,  the  lessee  shall  not  discharge  himself  from  his  covenant  by  an 
assignment  of  the  term. 

Tbos  the  law  stands  as  to  implied  covenants.  Bntwith  regard  to  an  ex- 
press coTcnant,  though  it  be  true  that  no  action  of  debt  will  lie  on  it  against 
the  lessee  after  an  assignment,  where  the  lessor  has  hj  a  direct  act  (such  as 
the  acceptance  of  rent  from  the  assignee)  confirmed  the  assignment,  Cro. 
Jnc.  331,  yet  it  is  equally  true,  that  on  an  express  covenant,  an  action 
of  covenant  will  lie  for  the  lessor  against  the  lessee,  notwithstanding  his 
acceptance  of  rent  from  the  assignee.  1  Sid.  402  ;  Cro.  Jac.  309 ;  Cro,  Gar. 
188,  580 ;  Cas.  temp.  Hardwicke,  343 ;  and  in  Cro.  Jac.  522  ;  1  Sid.  447 ; 
the  distinction  between  express  and  implied  covenants  is  taken;  that  in  u 
express  covenant,  though  the  lessor  accept  root  from  the  assignee,  yet  he 
may  have  an  action  of  covenant  against  the  lessee,  but  not  in  case  of  an 
implied  covenant,  which,  it  is  said,'  is  cancelled  by  the  assignmenL 

rent.  So  it  Is  on  eviction,  entry,  and  eipnlston.  Plowd.  71;  Noj,  76.  Soif  deprived 
by  the  set  oF  Qod.  1  Roll.  Abr.  236.  But  here  the  defendiint  is  deprired  by  the  ut 
ot  law.  7  Via.  Abr.  84  ;  1  Atk.  07.  A  commiBsion  of  bankruptnj  U  kn  eiccutian  in 
the  Gret  instance,  not  »□  net  of  (he  party.  Burr.  2439,  Mayor  v.  Steirard.  There 
ia  a  difference  between  an  inaolveiit  person  and  a  bunkrnpL 

Lord  Manifield. — Two  points  were  argued  for  the  plaintiffs.  Ist.  If  there  had  been 
no  bankruptcy,  but  the  lessee  had  merely  assigned  to  another,  he  would  still  remain 
liable  in  debt,  till  the  lessor  hud  assented  to  the  assignment.  2d.  Bunkrnptej  being 
an  act  done  by  the  baokrupt  himseir,  he  shall  remain  liable  like  any  other  lesiee. 
Aa  to  the  first  point,  it  is  not  necessary  that  there  should  be  no  nctaal  acceptance  of 
rent  by  the  leaser  in  order  to  diseharge  the  lessee  ii'otn  the  action  of  debt  on  the 
reddendum ;  but  aoy  oaaent  is  suffiaient.  The  action  on  the  reddendum  is  founded, 
not  merely  on  the  terms  of  the  demise,  bat  on  the  enjoyment  of  the  tenant.  In 
Warren  v.  Canset,  2  Lord  Raym.  1600,  it  was  agreed  that  ■'  levied  by  disticaa  and 
lio  nil  debet"  was  a  good  pies  to  debt  for  rent  on  an  indenture.  What  ah^  be 
deemed  an  enjoyment  by  the  tenant  hath  been  much  agitated  aa  a  question  of  law; 
but  he  cannot  destroy  the  tenancy  without  the  assent  of  the  lessoT.  On  behalf  of 
the  defendant  it  was  argued,  that  notice  to  the  lessor  is  a  snfficient  discbarge  of  the 
lessee.  But  in  the  cases  of  Brownl.  and  Cro.  Jaa.  there  was  aa  express  acceptanoe, 
and  io  Sidorfin,  though  the  case  is  short  and  confused,  it  must  be  ao  understood. 
In  2  Saund.  181,  it  is  said  he  may  sue  either  assignee  or  lessee.  In  the  present 
ease  there  is  neither  aeceptance  of  rent  nor  assent;  and  if  there  were  nothing  but 
notice,  we  are  all  of  opinion  that  the  lessee  would  be  liable  to  the  action.  This 
briags  me  to  the  aecond  point,  on  which  there  are  only  two  coses ;  for  that  of  Aylett 
v.  James  does  not  apply.  Those  cases  are.  Mayor  t.  Steward  and  Caotret  t.  Qra- 
bam.  The  first  was  determined  on  the  ground  that  the  coTenant  waa  collateral ;  bat 
there  is  a  stroog  though  obiter  dictum  of  Teales,  J.,  that  it  would  be  hard  to  lean 
the  lessee  liable  to  the  eovenants,  when  the  act  of  law  had  diiested  bim  of  the  emolit' 
ments  and  vested  them  in  his  creditors.  In  Cantrel  v.  Qrnham,  the  couit  made  a 
direct  determination  on  Ihe  point.  We  have  a  fuller  note  of  it  than  there  is  in 
Baraei.  The  accused  said  it  was  merely  an  effort  made  to  relieve  the  defendant  on 
ftccoant  of  the  hardship  of  the  case.  But  the  court  woald  not  have  discharged  him 
nnlees  they  had  been  satisfied  that  the  action  was  not  founded.  This  cose  ia  pre~ 
cisely  in  point,  and  we  agree  with  the  determination.  The  bankrupt's  estate  is  vested 
in  the  assignees  by  act  of  parliament.  Gveiy  man's  assent  shall  be  presumed  to  an 
aet  of  parliament.  It  was  agreed  that  if  a  man  be  divested  by  act  of  law  without 
hia  own  itefault,  be  is  discharged.  This  is  aa  strong,  because,  ibongh  it  was  hia  own 
act  originally  on  which  an  assignment  was  founded,  yet  the  immediate  effect  pn»- 
duced  is  by  the  act  of  parliament ;  tl  injurt,nanreniola  ledprozma  ipcctanlur. 

Judgment  foe  the  dcfCndaat. 
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The  question  then  is,  vhether,  in  the  present  obm,  the  leue  and  all  the 
banhmpt's  interest  being  vested  in  the  assigneea  under  the  cooiniisuon,  he 
is  discharged  from  an  expresa  oorenantf  Xow  the  oontiMy  appears  from 
Tbtmby  v.  Plant,  1  Sannd.  287.  The  assignees  of  a  bankrupt  are  like  any 
other  assignees  of  a  lease.  The  assignment  under  the  commission  is  no 
more  than  any  other  assignment  with  the  assent  of  the  lessor,  every  one 
haviDg  virtually  given  his  assent  to  an  act  of  parliament.  Wadbam  t. 
Marlow.  A  bankrupt;,  thongh  divested  of  his  property,  is  still  liable  on 
his  express  covenants. 

The  protection  from  debts  which  is  gjven  to  bankrupts  is  on  condition  of 
&  complete  obedience  to  the  regulations  of  the  several  acts  passed  en  the 
snbject.  It  is  therefore  material  to  consider  what  those  regulations  are. 
By  13  Elis.  c.  7,  bankropts  were  only  disobarged  to  the  extent  of  the  snm 
actually  paid  :  and  thus  the  law  remained  till  the  passing  of  i  Anne,  c.  17, 
by  which  a  bankrupt  surrendering,  and  conforming  with  the  terms  pre- 
scribed, was  discharged  from  all  debts  due  at  the  time  he  became  a  bank- 
rupt ;  the  reasons  of  which  provisions  are  stated  by  Lord  Hardwicke,  1  Atk. 
256.  To  make  the  remedy  oonpleto,  the  statute  *5  Geo.  2,  c.  80,  ntjo-, 
B.  7,  gives  the  defence  of  a  general  plea  of  bankruptcy,  and  allows  •■  ^ 
the  certificate  to  be  evidence  in  support  of  it.  But  the  bankrupt  is  not  dis- 
charged by  these  statutes  from  contingent  debts,  Tully  v.  Sparkes,  Lord 
Raym.  1546,  nor  from  uncertain  damages,  n<a  from  debts  accruing  after  the 
act  of  bankruptcy,  though  arising  on  a  cause  preceding  it.  The  certificate 
is  not  a  bar  to  an  action,  founded  on  an  express  collateral  covenant,  which 
does  not  run  with  the  land.  Mayor  v.  Steward,  4  Burr.  2489.  In  that 
case  the  bankrupt  was  holden  liable  on  an  express  covenant,  and  if  be  be 
so  on  one  sort  of  express  oovenanl^  why  not  on  another  t  The  reason  why 
in  general  the  creditors  of  a  bankrupt  are  barred  by  the  certificate  ia,  that 
they  may  prove  their  debts  under  the  commission.  But  where  the  creditor 
cannot  come  in  under  the  commission,  there  the  certificate  is  not  a  bar ; 
snd  in  the  present  case  no  debt  could  be  proved  under  the  commission. 
The  defence  here  set  up  is  founded  on  a  mere  obHer  diclvm  of  Yates,  J., 
in  Mayor  v.  Steward,  where  he  says,  that  '■  as  the  act  divests  the  l»ink- 
mpt  of  his  whole  estate,  and  renders  him  absolutely  incapable  of  perform- 
ing the  covenant,  it  would  be  a  hardship  upon  him,  if  he  dionld  remain 
still  liable  to  it,  when  he  is  disabled  by  the  act  of  parliament  from  per- 
forming it."  But  whether  there  would  be  a  hardship  or  not,  was  a  mat- 
ter for  the  consideration  of  the  legislature.  In  fact,  the  hardship  would 
not  be  greater  than  in  suing  a  felon  after  attainder  and  forfeiture  of  his 
lands,  yet  a  felon  in  such  a  situation  is  liable  to  an  action.  Bannister  v. 
TruBsel,  Cro.  Eliz.  516 ;  Noy,  1 ;  Owen,  69.  But  in  truth  the  hardship 
would  be  greater  on  landlords,  if  the  tenant  becoming  a  bankrupt  were  dis- 
obarged from  his  express  covenants.  They  would  be  liable  to  fraud,  and 
might  be  deprived  of  their  rent.  The  assignees  of  the  bankrupt  might 
assign  the  lease  to  an  insolvent  person,  as  in  Stra.  1221,  where  the  former 
assignee  of  a  term  made  a  further  assigumont  to  a  prisoner  in  the  Fleet,  and 
by  such  assignment  was  discharged  from  debt  for  rent  by  the  original  lessor ; 
it  being  holden  that  an  assignee  of  a  term  was  no  longer  liable  than  while 
the  privity  of  estate  continued,  and  be  occupied  the  premises ;  which  doc- 
trine also  agrees  with  Walker's  ease.   By  assignment  therefore  the  landlord 
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may  be  left  without  remedj  onleas  he  flhonid  resort  to  the  MtiqiuUed  pro- 
„ . . ,  cesB  of  eenavit,  *or  to  Uie  sseiBtantw  of  two  justices  nnder  stat.  11 
L  -I  3.  2,  0.  19,  s.  16.  Although  sa  aotion  of  debt  on  the  reddeadnn 
of  a  lease  is  barred  by  a  bankrapt's  certificate,  aocurdiag  to  the  case  fi 
Wadham  v.  Marlow,  and  although  an  action  of  covenant  on  an  implied 
covenant  is  also  haired  by  an  assignment,  yet  it  does  not  follow  that  an 
action  of  covenant  on  an  express  covenant  is  likewise  barred.  Thoogh  the 
party  be  exonerated  in  debt,  he  ia  not  necessarily  so  in  covenant.  I>ebt 
lies  on  the  reddendum,  because  a  rent  issues  out  of  the  land,  Plowd.  182; 
Go.  Litt.  142,  a.  It  is  payable  out  of  the  land,  and  when  the  possession  of 
the  land  is  parted  with,  the  rent,  and  the  action  of  debt  for  the  recovery  of 
it,  are  gone.  But  an  express  covenant  is  a  sclemii  engagement  from  one 
man  to  another;  it  neither  Issues  out  of  land  nor  is  done  away  by  the  losa 
of  possession.  In  1  Salk.  82,  it  is  said  that  the  action  of  debt  is  founded 
on  privity  of  estate,  bnt  covenant  on  privity  of  contract,  which  seems  to  be 
admitted.  7  Via.  Abr.  330.  In  the  case  of  Cotterell  v.  Hooke,  Dongl.  97, 
on  covenaot  for  non-payment  of  an  annuity,  it  appeared  on  oyer,  that  there 
was  a  bond  conditjoned  for  payment  of  the  annnity,  besides  the  deed  of 
covenant ;  it  was  pleaded  that  both  were  given  for  the  same  purpose,  that 
the  bond  waa  avoided  and  the  defendant  discharged  under  a^i  insolvent  act. 
Bnt  the  court  held,  though  the  bond  were  forfeited  before  the  discharge, 
yet  the  defendimt  might  be  sued  afterwards  on  the  covenant.  To  the  same 
point  is  Hornby  v.  Houlditch,  And.  40,  the  judgment  of  Lord  Hardwicie, 
wbioh  case  is  more  fnlly  stated  in  1  Term.  Rep.  B.  B.  93,  which  ia  directly 
in  point  to  show,  that  an  assignment  by  an  act  of  parliament  docs  not  dis- 
charge a  party  from  an  express  covenant.  So  also  in  Aylett  v.  JBme8,(a) 
which  was  an  action  of  covenant,  the  defendant  pleaded  hie  discharge  ander 
an  insolvent  act,  to  which  there  was  a  demurrer,  and  judgment  for  the 
plaintiff,  the  court  saying,  that  a  bankrupt  was  liable  on  an  express  cove- 
nant made  before  the  bankruptcy.  The  case  of  an  eviodon  is  totally  dif- 
ferent, since  in  that  oase  no  rent  is  due,  whether  the  eviction  be  by  the 
lessor  himself,  or  a  person  having  a  superior  title. 

The  following  were  the  arguments  for  tho  defendant:  Admitting  the 
authority  of  the  oases  cited  on  the  other  side,  which  show  that,  where  there 
r*44'il  "  ^  voluntary  assignment  by  *a  lessee,  aneh  assignment  does  not 
'■  -I  exonse  him  from  an  express  covenant;  admitting,  also,  (bat  the 
acceptance  of  rent  by  the  lessor  ^m  the  assignee  would  not  discharge  the 
lessee  from  an  express  covenant ;  yet  there  is  a  clear  distinction  to  be  made 
between  an  assignment  by  virtue  of  the  bankrupt  laws,  and  a  volnnlarj 
assignment  by  the  lessee.  By  the  former,  the  bankrupt  is  divested  by  act 
of  law  of  all  the  property,  out  of  which,  and  in  respect  of  which,  the  oove- 
nant  was  made.  A  covenant  for  payment  of  rent  ruus  with  the  land; 
when  iJierefore  the  tenant  is  evicted  by  a  superior  title,  he  b  released  from 
his  covenant.  When  he  is  prevented  from  enjoying  the  land  in  respect  of 
which  he  entered  into  the  covenant,  he  is  no  longer  liable  on  tbe  covenant. 
Bent  is  defined  to  be  a  certain  profit  issuing  yearly  out  of  lands  and  tene- 
ments corporeal ;  Flowd.  71 ;  2  Black.  Com.  41 ;  when  therefore  the  land 
is  gone,  there  is  an  end  of  the  profits;  and  it  is  on  account  of  tbe  proGts 

(<■)  C.  B.  22  Q.  8. 
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that  covenaats  of  this  kind  are  mule.  Wheo  the  conaideration  is  gone,  the 
rent  &ils,  1  Roll.  Abr.  464,  pi.  8.  Where  the  lessee  makes  a  voluntary 
assignment  of  his  term,  he  has  it  in  hia  power  to  make  what  stipulations  he 
pleases  with  the  assignee ;  he  maj  receive  a  oonsideration,  may  covenant 
for  rent,  for  indemnity,  and  the  like.  Bat  in  caee  of  bankruptcy,  the  bank- 
rnpt  can  make  no  stipolation,  nor  receive  himself  any  valnable  oonudera- 
tion.  There  is  no  analogy  therefore  between  the  assignment  nnder  a  com- 
mission of  bankrapt  and  a  volantary  assignment  by  the  lessee  himself.  But 
it  is  admitted  on  the  other  side,  that  a  voinstary  assignment  will  bar  a  cove- 
nant arising  from  the  wnrdB,  "  yielding  and  paying,"  &a.,  which  it  is  said  is 
only  an  implied  oovenant ;  bnt  in  Style,  887  and  406,  those  words  were  holdea 
to  make  an  express  oovenant.  As  to  the  hardship  which  is  supposed  to  be 
bronght  npon  the  landltn^,  he  may  re-enter  on  non-payment  of  rent,  may 
diatrain,  and  resort  to  the  land  itself  for  satisfaction.  But  the  lessee,  if  he 
be  evicted,  can  have  no  such  remedy :  he  might  therefore  suffer  a  greater 
hardship.  In  case  of  a  lawful  eviction,  the  lessee  is  discharged  from  his 
covenants ;  and  where  ho  is  divested  of  his  property  by  an  act  of  parlia- 
meDt,  it  operates  as  an  eviction,  and  he  onght  in  justice  to  be  equally  dis- 
charged. Though  the  act  of  bankmptoy  was  originally  hu  own  act,  yet 
the  statute  is  an  act  of  law,  and  aooordiug  to  *Lord  Mansfield's  doc-  niAAtn 
trine  in  Wadham  v.  Marlow,  in  Jure,  mm  remota  ted  proxivux  ^  ^ 
tpectantur.  The  case  of  Mayor  v.  Steward  is  clearly  in  favour  of  the 
defendant,  to  show  the  analogy  between  an  eviction  of  the  tenant  by  the 
landlord,  and  an  eviction  under  an  act  of  parliament :  there  alao  the  distinc- 
tion  is  taken  between  collateral  covenants,  and  those  which  run  with  the 
land.  As  to  Bannister  v.  Tmssel,  there  was  no  question  in  that  case  of 
rent  reserved  on  a  demise,  and  the  particular  enjoyment  of  certain  land : 
the  point  was,  whether  an  attainted  person  was  freed  generally  &Dm  all  his 
debts  1  which  the  court  very  properly  held  he  was  not.  In  Wadham  v. 
Marlow,  Lord  Mansfield  says,  "  IHiere  is  a  strong  though  obiUr  dictum  of 
Yates,  J.,  that  it  would  be  hard  to  leave  the  lessee  liable  to  the  covenants, 
when  the  act  of  law  has  divested  him  of  the  emoluments  and  vested  them 
in  his  creditors ;"  and  his  lordship  also  says,  that  "  in  Cantrel  v,  Graham 
the  court  would  not  have  discharged  the  defendant  unless  they  had  been 
satisfied  that  the  action  was  not  founded."  In  Ludford  v.  Barber,  though 
the  point  was  not  directly  decided,  yet  the  opinion  of  the  court  seems  to  be 
plainly  intimated,  that  if  it  had  been  a  question  like  the  present,  the  rule 
laid  down  in  Wadham  v.  Marlow  would  hare  guided  their  determination. 
As  to  Hornby  v.  Houlditoh,  there  was  no  bankruptcy  in  that  case,  bnt  a 
South-sea  Director  was  for  his  misconduct  deprived  of  his  property  by  a 
bill  in  the  nature  of  pains  and  peualties ;  there  was  no  act  of  law  operating 
for  the  benefit  of  an  unfortunate  tradesman ;  besides,  there  was  a  large  sum 
reserved  for  the  maintenance  of  the  person  who  was  the  object  of  the  pun- 
ishment; that  ease  therefore  cannot  be  applied  to  the  present.  Here  the 
lessor  himself  baa  taken  away  the  obligation  to  pay  the  rent,  by  taking 
away  the  land  which  was  the  oonnderation  of  the  covenant ;  since  it  was 
assigned  by  virtue  of  an  act  of  parliament,  to  which,  according  to  Wadham 
v.  Marlow,  the  lessor  was  himself  a  party. 

Lord  Loughbonrnffh. — There  is  no  degree  of  doubt  but  that  the  law  is 
established,  that  an  action  of  covenant  may  be  brought  on  a  covenant  to 


paj  rem,  tnovgn  me  leaaee  oe  noi  in  posBcsmon  oi  ids  i&na,  ana  aner 
ftoccpt&noe  of  rent  from  the  aaaignee  b;  the  lesaor.  This  is  bj  privity  of 
ooD^act;  but  the  distinctioD  is  clear  between  debt  and  coTcnant.  Then 
r*Jd7l  ^''^°  '^°  ^^"^ '°  taken  nnder  the  asugnment  *of  oommismoncrs  of 
I-  -I  bankrupt,  the  qaestion  is,  whether  it  is  not  hj  the  act  of  the  bank- 
rupt himself  f  It  is  taken  from  him  because  he  has  contracted  debts,  and 
instead  of  any  single  creditor  sning  out  a  fieri  faoiaa,  the  common  law  exe- 
cution, there  being  many  creditors,  they  join  in  taking  out  a  commission  of 
bankniplcy,  which  is  in  the  nature  of  a  statute  execution.  By  this  the 
property  is  vested  iu  the  assignees,  but  not  so  absolutely  as  in  the  Tendee 
by  a  sale  under  a  fieri  facias  made  by  the  sheriff;  because  if  the  effects 
were  sufficient  without  it,  the  term  would  remain  to  the  lessee.  Corenant 
then  may  well  be  brought  against  him.  Though  he  is  out  of  posse8si<», 
yet  he  ia  placed  in  that  sitnation  by  his  own  act.  I  am  therefore  of  oinnim 
that  the  demurrer  ought  to  be  oTerruled. 

GovM,  J.,  of  the  same  opinion. 

Seaih,  J.,  of  the  same  opinion. 

Wtiton,  J. — The  plea  of  the  defendant  is  not  supported  by  any  adjudged 
case.  It  has  never  yet  been  decided  that  au  action  of  covenant  would  not 
lie  upon  a  covenant  by  a  lessee  which  runs  with  the  land,  and  which  was 
entered  intobefore,  bat  broken  after,  the  bankruptcy  of  the  covenantM.  I 
entertained  no  doubt  on  this  question  except  what  arose  from  the  hints  throwa 
out  by  some  of  the  judges  of  the  Court  of  King's  Bench  whenever  the 
question  has  come  before  tbem,  on  account  of  the  dictum  of  Yates,  J.,  in 
Mayor  v.  Steward,  that  as  the  bankrupt  ia  divested  of  his  whole  estate,  and 
rendered  tncapablo  of  performing  the  covenants,  it  would  be  a  hardship 
upon  him  if  he  should  still  remain  liable  to  it,  when  he  is  disabled  by  the 
act  of  parliament  from  performing  it.  But  this  opinion  was  clearly  extta- 
judicial,  for,  under  the  cironmstances  of  that  case,  the  Court  held  the  plea 
to  be  bad.  In  Wadham  v.  Marlow,  Lord  Mansfield  spoke  of  the  opinion  of 
Yates,  J.,  as  deserving  great  weight,  though  it  was  extra-judicial.  But  iu 
that  case  it  was  not  stated  that  the  plaintiff  had  accepted  rent  from  the 
assignee  as  his  tenant,  and  it  was  oontended  that  debt  as  well  as  covenant 
would  lie  against  the  lessee,  because  the  lessor  had  done  no  act  to  show  hb 
assent  to  the  assignment.  But  the  Court  decided,  on  the  ground  that  the 
plaintiff  had  virtually  assented  to  the  asdgnment,  every  man's  assent  being 
r^AAR-i  iinpli^  to  an  act  of  parliament,  and  not  on  the  ground  that  aa 
'-  ^  action  of  debt  would  not  lie.  And  *in  Ludford  v.  Barber  the  Court 
gave  judgment  for  the  defendant,  because  the  covenant  declared  upon  had 
never  been  entered  into  by  him  with  the  plaintifT.  Thus  the  question  standi 
with  respect  to  judicial  decisions.  The  several  statutes  relating  to  bankrupt! 
prior  to  the  4  Anne,  c.  17,  left  the  bankrupt  not  only  liable  to  all  contin- 
gent debts,  but  to  the  remainder  of  the  debts  which  his  effects  had  beea 
unable  to  satisfy.  Thehardship  was  the  same,  for  the  bankrupt  was  deprived 
of  his  all,  and  yet  left  without  any  protection  against  his  creditors.  The 
statutes  previous  to  that  time  meant  to  give  an  execution  for  the  equal 
benefit  of  all  the  creditors,  and,  if  they  were  not  fully  satisfied  by  it,  to 
leave  them  for  what  was  unsatisfied  to  every  remedy  against  the  bankrupt 
which  Uiey  had  before.    Neither  that  statute,  nor  the  now  existing  atatstM 


.coy  Google 


AURIOL  T.  MILLS.  919 

upon  the  subject,  extend  to  this  case.  The  84  Hen.  8,  c.  4,(a]  directs  that 
the  Lord  Chancellor  and  other  great  officers  aball  hare  power  to  Bell  and 
dispose  of  the  lands  and  goods  of  bankrupts  in  as  fuH  a  manner  sa  the  bank- 
rupt himself  might  have  done.  Subsequent  statutes  have  empowered  the 
assignees  to  make  the  same  disposition.  The  intent  of  the  several  slatntea 
vas,  that  the  act  of  the  assignees  should  do  no  more  than  the  act  of  the 
bankrupt  himself.  I  therefore  do  not  see  how  the  maxim  "in  jure,  non 
remota  Ktiproxima  speetantut''  is  applicable.  The  act  of  parliament  only 
assigns  (he  interest  of  the  bankrupt  in  the  land,  but  docs  not  destroy  the 
privity  of  contract  between  lessor  and  lessee.  An  action  of  conrnant 
remaiiu  after  (Kt  alale  u  gone  ;  hut  generally  gpeaJdng,  even,  when  the  land 
it  gone,  Che  action  of  debt  i»  aleo  gone,  debt  being  maintainable  hecavee  the 
land  is  deblor.if  Covenant  it  founded  on  a  privitj/  coUateral  to  the  land. 
A  covenant  of  this  kind  is  mixed ;  it  is  partly  personal  and  partly  dependent 
on  the  land ;  it  binds  both  the  person  and  the  land.  This  brings  the  case 
within  tlie  principle  of  Mayor  v.  Steward. 

Judgment  for  tlie  plaintiff. 


AUBIOL  T.    UlLLB,   IN  EKBOR. 

Covenant  in  the  Common  Picas  for  rent.  Pleas,  -non  eii  factum ;  rieni 
in  arrere  ;  and  the  bankruptcy  of  the  plaintiff  in  error,  before  the  r^iigi 
rent  became  due:  in  which  plea  it  was  *stated,  that  the  commissioncra  <-  ^ 
assigned  the  lease,  in  nhich  the  covenant  was  inserted,  to  the  assignees  for 
the  residue  of  the  term ;  and  that  by  virtue  of  such  assignment,  all  the 
estate,  interest,  and  term  of  years  then  to  come,  &c.,  of  the  pIointifT  in  error 
in  the  lease,  was  and  still  is  vested  in  the  assignees.     To  the  latter  plea 

,  there  was  a  general  demurrer  and  joinder;  and,  after  two  arguments  in  the 
Court  of  Common  Pleas,  judgment  was  given  for  the  plaintiff  below.  The 
record  having  been  removed  into  this  court  by  writ  of  error. 

Parle,  for  the  plaintiff  in  error,  contended,  that  the  bankrupt  was  dis- 

.  charged  from  his  covenant  to  pay  rent  by  the  assignment  of  all  his  property 
by  the  commissioners.  The  cases  principally  relied  on  in  the  Court  of 
Common  Pleas,  1  Sid.  401,  447 ;  1  Saund.  240  ;  Cro.  Jac.  309,  521 ;  Cro. 
Gar.  188,  580 ;  and  Cos.  temp.  Hardw.  843,  only  prove  that  the  lessee 
cannot,  by  his  own  act,  discharge  himself  from  his  express  covenant,  and 
are,  therefore,  not  applicable  to  the  present  case ;  because  here  the  bankrupt 
does  not  endeavour,  by  his  own  act,  to  discharge  himself,  but  the  estate,  in 
respect  of  which  ho  entered  into  the  covenant,  is  taken  from  him  by  law. 
Kow,  the  general  principle  of  law,  which  holds  a  party  liable  on  his  express 
covenant,  although  the  estate,  in  respect  of  which  it  was  entered  into,  is 
gone,  is  founded  on  the  presumption  that  the  party  voluntarily,  and  by  his 
OWQ  act,  assigned  over  the  estate  to  a  person  in  whom  he  has  confidence, 
and  against  whom  he  has  a  counter  remedy,  if  be  himself  be  sued  by  the 
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assignee  under  the  commissioii ;  andj  therefore,  the  reason  for  the  upholding 
the  privity  of  contract  between  the  bankrupt  and  his  lessor  falls  to  the 
ground,  espeoially  too  as  the  bankrupt  could  maintain  no  action  against  the 
lessor  on  any  of  his  covenants,  A  party  who  enters  into  a  covenant  ia  only 
liable  ia  two  respects ;  either  in  respect  of  the  estAte  which  he  enjoys,  or  on 
his  personal  contract.  But  in  this  case  the  first  ia  assigned  over,  and  la 
taken  from  the  lessee  by  act  of  law,  by  a  compulsory  power  which  he  cannot 
resist ;  and,  as  to  the  other,  the  law  haa  taken  away  the  means  by  which  be 
was  enabled  to  perform  the  contract;  and  he  cannot  remain  liable  on  the 
covenant  for  himself  and  hia  assigns,  for  that  means  voluntary  assigns ;  but 
r*4'iOT  ''^'^  "  ^PP^*""'  ^y  ^^^  *record  that  the  estate  is  vested  in  the 
I-  ■>  assignees  under  the  commission,  who  are  not  (legally  speaking)  the 
assignees  of  the  bankrupt,  but  of  the  creditors  or  commissioners ;  the  bank- 
rupt himself  does  not  even  assign  in  point  of  factj  he  is  no  party  to  the 
deed  of  assignment.  It  was  contended  in  the  Court  of  Gommcoi  Pleas,  that 
a  bankrupt  remains  liable  on  his  express  covenants,  because  there  are  no 
express  words  in  the  slatates  concerning  bankrupts  to  discharge  them  :  bat 
they  are  by  no  means  necessary;  for  in  Brewster  v.  Kitchell,(a)  Holt,  C. 
J.,  said,  "  If  H.  covenant  to  do  a  thing  which  is  lawful,  and  an  act  of  par- 
liament come  in  and  hinder  him  from  doing  it,  the  covenant  is  repealed;'' 
fur  which  was  cited  Dy.  27,  pi.  278.  In  this  case,  the  bankrupt  is  disabled 
from  performing  the  covenant,  which  ia  the  same  thing ;  and  the  mle  of  law 
appliea,  lex  non  cojit  ad  impmtibUia.  A  bankrnpt  is  discharged  by  the 
bankrupt  laws  from  such  obligations  as  arise  in  respect  of  any  proper^ 
vested  in  the  assignees  by  virtue  of  those  statutes.  In  Mayor  v.  Steward, r&) 
Yates,  J.,  said, "  as  the  act  divests  him  of  his  whole  estate,  and  renders  turn 
absolutely  incapable  of  performing  the  covenant,  it  would  be  a  hardship 
upon  him  if  he  should  remain  still  liable  to  it,  when  he  is  disabled  by  the 
act  of  parliament  from  performing  it."  And  the  Court  (though  they  held 
that  the  party  was  liable  in  that  case,  which  was  on  a  collateral  covenant), 
nearly  adopted  the  language  of  Yates,  J.  In  Cantrel  v.  Graham(c),  that 
point  was  determined ;  and  the  authority  of  that  case,  aa  well  as  the  opinion 
of  Yates,  J.,  were  nfterwarda  expressly  recognized  by  this  Court  in  Wed- 
ham  V.  MarIow,(^  in  which  Lord  Mansfield,  after  noticing  those  cases,  and 
speaking  of  the  effect  of  the  assignment  of  the  commissioners  of  bankrupts, 
concluded  tbua  :  "  It  was  argued,  that  if  a  man  be  divested  by  act  of  law, 
without  his  own  default,  he  is  discharged ;  this  is  as  strong ;  because,  though 
it  were  his  own  act  originally  on  which  the  assignment  was  founded,  yet  the 
immediate  effect  produced  ia  by  the  act  of  parliament;  ei  in  jure,  non  rfmola 
tedproxima  ipectantur."  When  this  case  was  determined  in  the  Common 
Fleas,  it  waa  thrown  out  by  one  of  the  judges,  that  the  maxim  was  not 
applicable  to  a  case  like  this  :  but  on  examination  it  will  be  found  to  apply 
r^tc-i  -1  with  peculiar  force.  The  objection  is,  that  the  bankrupt  is  divested 
I-  -I  of  his  estate  by  his  own  *aot :  but  according  to  Lord  Bacon's  iHus- 
Iration  of  the  rule,(e)  though  the  act  of  bankruptcy  bo  the  primary  cause 
on  which  the  bankrupt  laws  attach,  yet  the  immediate  cause  of  his  bi^ng 
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diTested  of  bis  estate  is  the  assignmeat  by  the  comroisaiopen,  beyood  which 
tbe  Conrt  are  not  to  look.  For  be  aays,  "  It  were  infinift  for  the  law  to 
judge  tbe  caosea  of  cansea,  and  their  tmpulaiona  one  of  anotber ;  therefore 
it  contentetb  itseif  with  the  immediate  canae,  and  jadgeth  of  acta  by  that, 
withoDt  looking  to  any  farther  degree."  And  he  pata  this  ease :  "  If  an 
anuBity  be  granted  pro  eontUio  impemo  et  impendendo,  and  the  grantee 
commit  treason,  whereby  he  is  imprisoned,  so  that  the  grantor  cannot  have 
access  to  him  for  bis  couoael,  nevertheless  the  annuity  ja  not  determined  by 
thia  non-feasance ;  yet  it  was  tbe  grantee's  act  and  default  to  commit  the 
treason  whereby  the  imprisonment  grew  :  but  tbe  law  looketb  not  so  far, 
but  escasetli  him,  because  tbe  not  ginng  counsel  was  compulsory,  and  not 
volnntary,  in  regard  to  the  imprisonment."  Now  that  is  a  much  stronger 
instance  than  tbe  present ;  for  that  proceeded  on  the  express  crime  of  the 
grantee.  With  respeot  to  tbe  case  of  Hornby  t.  Houlditch,  [/)  which 
was  relied  on  in  favour  of  tbe  plaintiff  below :  it  is  to  be  observed  in  the 
first  place  that  it  does  not  appear  by  a  MSS.  note  of  that  case,  taken  by  Lee, 
G.  J.,  that  Lord  Hardwioke  concurred  in  opinion  with  the  Court :  and, 
even  if  bo  did,  that  case  is  clearly  distinguishable  from  the  present  The 
question  there  depended  on  an  act  of  parliament,  a  bill  of  paina  and 
penalties,  which  was  passed  on  account  of  the  crimes  of  the  South  Seft 
Directors ;  and  even  there  the  Directora  had  a  certain  sum  (and  that  too  a 
considerable  one)  reserved  to  them  for  the  payment  of  their  private  debts : 
but  bankrupts  are  considered  as  unfortunate  traders  rather  than  as  criminals; 
the  allowance  to  them  when  made,  is  very  in  considerable,  and  it  is  contin- 
gent whether  or  not  they  are  to  receive  any  allowance.  Neither  is  this  case 
like  the  one  to  which  it  was  compared  below,  of  a  common  law  eiecution, 
where  it  is  said  that  the  tenant,  whose  term  is  thus  taken  from  him,  is  liable 
on  his  covenant ;  because  there  tbe  privity  of  contract  is  not  at  an  end  ;  the 
lessee  has  his  remedy  over  against  tbe  vendee  or  tbe  sheriff :  whereas  in 
this  case  the  bankrupt  has  no  control  whatever  over  the  assignees  in  whom 
tbe  term  is  now*vested.  The  argument  ai  tnconuenienii  may  fairly  r^Acn-, 
be  urged  in  donatming  the  statutes  relating  to  bankrupts  :  by  de-  '■  ^ 
termining  that  the  bankrupt  is  discharged  in  this  case,  the  lessor  will  not 
suffer,  because  be  always  has  his  remedy  against  the  tenant  in  posaesdon  : 
whereas  to  hold  that  the  bankrupt  continuea  liable  after  his  bankruptcy,  is 
to  decide  that  be  is  bound  by  his  covenant  to  pay  rent  for  an  estate  which 
is  abaoloteiy  taken  from  him  by  the  compulsory  power  of  the  law,  and  in 
tbe  expectation  of  enjoying  which  only  be  entered  into  tbe  covenant. 

Bond,  Scrjt.,  contra. — It  appears  from  all  the  authorities  on  this  subject, 
that  nothing  can  discharge  a  person  from  bis  express  covenant  bat  the  ex- 
press words  of  an  act  of  parliament,  or  tbe  release  of  the  covenantee.  The 
cases  of  Wadfaam  v.  Marlow,  and  Gantrel  v.  Qraham,  are  not  applicable 
to  the  present;  for  they  were  both  (17)  actions  of  debt.  That  species  of 
action  is  founded  on  the  possession  of  the  tenant;  and  when  the  leaaor 
consenta  that  the  lessee  shall  aasiga  to  anotber  person,  the  lessee  is 
discharged.    But  this  action  is  founded  on  tbe  express  covenant  of  the 

(/)  Andr.  40,  and  1  X.  K.  98,  n.  a. 

{ff)  It  don  Dot  appear  cle&r  ftom  tha  report  of  tbe  <•••  of  Contnl  v.  OroIuHB, 
whether  it  were  an  aclion  of  debt  or  oovenaQt;  though,  from  lotne  expreesiona  used 
by  the  court  in  determining  it,  it  rather  appears  to  be  the  former. 
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lessee;  and  the  caee  of  Horubj  v.  Houlditch  clearly  proTes  tbst  be 
lemaiDS  liable  od  that  coveDant,  notiyithstandiog  his  bsakraptcj.  That  was 
aUnd  of  statute  execution  like  the  present:  and  LordHardwicke,iagiriDg 
his  opinion  on  the  case,  alluded  to  the  tnatance  of  a  bankrupt.  From  the 
reign  of  Queen  Elizabeth,  when  the  Erst  statute  relating  to  bankrupts  wu 
passed,  down  to  that  of  Queen  Anne,  bankrupts  continued  liable  for  th^ 
debts  contracted  before  their  bankruptcy,  and  the  dividends  under  the  com- 
missions were  only  considered  as  a  payment  pro  tanto  :  the  statute  4  Anne 
(the  reasons  for  making  which  provisionB  are  stated  by  Lord  Hardwicke  ia 
1  Atk.  255-6)  for  the  first  time  discharged  them  from  their  debts  in  toto; 
but  that  act  only  gives  a  discharge  from  debts  due  at  the  time  of  the  bank- 
xaptcy.  Now  the  demand  made  by  the  defendant  in  error  in  this  case,  ivas 
not  a  debt  due  at  the  time  of  the  bankruptcy,  and  therefore  the  plaintiff 
in  error  is  not  discharged  from  it.  What  fell  from  Yates,  J.,  iu  Mayor  r. 
Steward,  was  merely  an  extrajudicial  opinion,  not  necessary  to  be  giyeu  on 
the  case  then  before  the  Court;  and  it  was  only  an  ohservatiou  on  the  hard- 
r*4&3l  ^'^  '^^  *'^^  ^^^'  ^>'^'"''  saying  what  (he  law  was  upon  the  suhjeot. 
<■  ^  But  if  it  he  a  case  of  ^hardship,  it  can  only  he  remedied  by  the 
legislature,  and  not  by  the  courts  of  law.  A  statute  execution  is  anaJogooa, 
in  this  respect,  to  a  common  law  execution ;  in  that,  if  u  term  be  taken 
under  a  fieri  facias,  the  lessee  still  continues  liable  on  his  covenant.  So  if  a 
person  be  divested  of  all  bis  property  by  attainder  in  felony,  be  is  liable  for 
his  debts  contracted  before,  though  deprived  by  law  of  the  means  of  paying 
them.  Cro.  Eliz.  516.  There  may  possibly  bo  some  hardship  on  the  lessee 
in  particular  cases :  but  it  would  also  be  extremely  bard  on  the  landlord,  if 
he  were  deprived  of  his  remedy  on  the  covenant  of  tbe  lessee;  for  though 
he  may  always  bring  an  actioD  of  debt  against  the  tenant  in  posaeaaion,  yet 
the  term  may  bo  assigned  over  to  an  Insolvent,  as  was  done  in  the  case,  2 
Str.  1221.  It  seems  therefore  in  point  of  reason  and  justice,  as  well  as  of 
strict  law,  that  the  defendant  in  error  is  entitled  to  the  judgment  given  io 
his  favour  by  the  Court  of  Common  Fleas. 

BuUer,  J.,  observed,  that  in  orgulng  the  case  of  Wadbam  v.  Marlow,  a 
case  was  cited  from  Hob.  82  :  and  be  asked  tbe  couDsel  whether  that  case 
afiectcd  the  present.     No  answer  being  given, 

The  Court  said  it  would  be  proper,  before  they  gave  judgment,  to  lotA 
into  tbe  cases  that  had  been  mentioned. 

Lord  KenyoH,  C.  J.,  on  the  next  day  delivered  the  opinion  of  tbe  Court. 

It  was  not  owing  to  any  doubt  that  we  entertained  on  this  question  that 
we  did  not  pronounce  judgment  when  the  ease  was  argued  :  but  aa  the  caae 
was  alluded  to  in  Hohart,  which  was  not  argued  upon  at  the  bar,  wo  wished 
to  have  an  opportunity  of  examining  that  case  before  we  gave  our  opinion. 
But,  on  looking  into  it,  we  think  that  it  does  not  press  upon  tbe  present 
ease ;  and  we  are  all  of  opinion  (In  which  Bailer,  J.,  who  is  now  absent, 
concurs)  that  the  judgment  of  tbe  Court  of  Common  Fleas  must  be  affirmed. 
It  Is  extremely  clear,  that  a  person  who  enters  into  an  express  covenant  in 
a  lease,  continues  liable  on  bis  covenant  notwithstandiog  the  lease  be  assigned 
over.  The  distinction  between  the  actions  of  debt  and  covenant  which  was 
teken  in  early  times,  is  equally  clear :  if  the  lessee  assign  over  the  lease, 
ud  tho  lessor  accept  tbe  assignee  as  his  lessecj  either  tacitly  or  expresrij, 
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it  appears  by  the  authorities  that  an  actioo  of  debt  will  not  lie  againet  . 


*thc  original  lessee;  bat  all  those  casea  with  one  voice  declare,  tb  at 
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if  there  be  an  express  covenant,  the  obligation  on  such  ooveaant  still  con- 
tiDuea.  And  this  is  founded  not  on  precedents  only,  bat  on  reason;  for 
when  a  landlord  grants  a  lease,  he  selects  his  tenant;  ha  tmsts  to  tlie  skill 
and  responsibility  of  that  tenant :  and  it  cannot  be  cndnred  that  he  should 
afterwards  bo  deprived  of  his  action  on  the  covenant  to  which  he  trusted 
by  an  act  to  which  he  cannot  object,  as  in  the  case  of  an  execution,  In 
such  a  case  the  lessor  has  no  choice  of  the  under-tenant:  so  here  the 
assignees  are  bonud  to  sell  the  term,  and  perhaps  they  may  assign  to  a 
person  in  whom  the  lessor  has  no  confidence. 

Then  it  remains  to  be  considered  whether  any  exception  to  that  general 
rule  has  taken  place  in  tho  case  of  a  bankruptcy.  It  seemed  admitted  in 
the  argauient,  and  indeed  it  cannot  be  disputed,  that,  where  a  disposition 
of  the  lease  has  been  made  by  virtue  of  a  fieri  facias,  or  an  elegit,  the 
lessee  coutinaea  liable  on  his  covenant,  notwithstanding  the  estate  bo  taken 
from  him  against  his  consent.  On  the  some  principle  the  South  Bea 
Director  was  held  liable,  although  he  was  divested  of  bia  property  by  the 
act  of  confiscation.  80  in  the  ease  of  an  attainder,  and  other  cases,  which 
it  is  not  necessary  to  mention  particularly,  as  they  are  alt  collected  in  the 
report  of  this  case  in  the  Common  Pleas.  Then  what  is  there  peculiar  in  the 
case  of  a  bankrupt,  which  should  differ  it  from  those  cases  f  Mo  act  of 
parliament  has  said  that  he  shall  be  discharged  from  his  covenants;  neither 
is  tbere  any  resolution  in  either  of  the  courts  of  law  to  that  effect :  but,  on 
the  contrary,  it  has  been  uniformly  determined  in  all  the  various  cases  on 
the  subject,  that,  for  all  contracts  which  are  not  to  be  performed  till  a 
period  subsequent  to  the  bankruptcy,  the  bankrupt  shall  still  be  liable,  not- 
witfastandiog  he  is  stripped  of  all  his  property;  as  in  the  case  of  Goddard 
Y.  Vanderbcyden,(a)  and  many  others.  So,  in  this  case,  the  defendant's 
liability  to  pay  happened  after  the  bankruptcy;  and  therefore,  on  the 
principle  of  those  cases,  he  remains  liable,  notwithstanding  the  commission 
of  bankrupt  divested  him  of  all  his  property ;  for  a  certificate  would  only 
have  made  him  a  new  man  from  the  time  when  the  act  of  bankruptcy  was 
committed.  But  instances  have  occurred  where  persons,  who  have  been 
declared  bankrupts,  have  been  possessed  of  ^considerable  property 


after  paying  all  their  debts ;  as  in  that  of  Sir  S.  Evans.     Then, 
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>n,  why  should  a  person  not  continne  liable  on  his  covenant,  when 
his  affairs  are  arranged  1  Tbeu  it  was  contended  that  the  bankrupt  put  an 
end  to  the  privity  of  contract :  but  that  argument  is  not  well  founded ;  for 
it  was  asked  by  Lord  Hnrdnicke,  in  the  case  of  Hornby  v.  Houlditch,  as  it 
is  reported  in  the  reportB{J)  of  this  Court,  "what  is  there  here  to  discharge 
the  privity  of  contract  or  estate  between  the  lessor  and  lessee  ?  or,  what  is 
there  to  discharge  an  express  covenant  F"  In  the  language  of  Lord  Hard- 
wicke,  I  may  ask  the  same  questions  in  this  case.  Has  tho  landlord  done 
any  act  to  discharge  the  lessee  f  Even  in  cases  where  the  landlord  baa 
expressly  consented  to  receive  the  assignee  as  his  tenant,  the  original  lessee 
has  always  been  held  liable  on  his  covenant;  and  those  are,  in  my  opinion, 
much  stroDger  cases  than  the  present,  where  the  assignees  are  forced  npoo 

(a)  8  Wils.  262. .  (t)  1 1.  R.  90,  n.  a. 
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the  landlord  vithoat  bis  consent.  This  ia  like  the  case  of  an  ezecuti<ni, 
and,  indeed,  in  some  of  the  booka  it  ia  called  a  statu te-exeootion.  In  erei; 
view  of  the  question,  therefore,  I  am  clearly  of  opinion,  that  this  case  was 
properly  decided  in  the  Coart  of  Common  Pleas,  and  that  that  jadgment 
ought  to  be  affirmed. 

Judgment  affirmed. (a) 


It  appears  to  have  been  taken  for  granted,  throughout  the  argnment  in  both 
conrts,  that  the  bankrapt'a  term  had  become  properl]'  vested  in  his  assignees; 
and  that  the  fact  aafficiently  appeared  npon  the  pleadings.  However,  the  case 
of  Copeland  v.  Stephens,  I  B.  £  Ad.  593,  haa  since  decided  that  the  general 
assignment  of  a  bankrupt's  personal  estate  under  the  fiat,  does  not  veat  a  term 
of  yeara  in  the  assignees,  unless  they  do  some  act  to  manifest  their  assent  to 
tiie  assignment,  as  regards  the  term,  and  their  acceptance  of  the  eatate.  For 
"an  assignment  by  commiaaionera  of  banknipt  is  the  execution  of  a  statutable 
power  given  to  them  for  a  particular  purpoae,  viz.,  payment  of  the  bankrapt's 
debts.  Nothing  passes  from  them,  for  nothing  was  previously  vested  in  them. 
Wtiatever  passes,  passes  by  force  of  the  statute,  for  the  purpose  of  eSectii^  the 
object  of  the  statute ;  and,  therefore,  the  assignees  of  a  iMnkmpt  are  not  bound 
to  accept  a  termof  years  that  belonged  to  the  hanlcrupt,  subject  to  the  rent  and 
covenants;  for,  the  object  of  the  statute  and  of  the  assignment  being  the  pay- 
ment of  the  bankrupt's  debts,  and  the  assignees  under  the  commisaion  being 
trustees  for  that  pnrpoee,  the  acceptance  of  a  term  whicli,  instead  of  fumisliiiig 
the  means  of  such  a  payment,  would  diminish  the  fund  arising  from  other  sources, 
cannot  be  within  the  scope  of  their  trust  or  duty.  And,  in  this  respect,  such  a 
term  differs  from  the  debts  of  the  bankrupt,  and  his  unincumbered  eSocts  and 
chattela.  The  whole  eatate  remains  in  the  bankrupt  until  acceptuioe  by  tlic 
assignees,  subject  to  their  right  to  have  the  land  by  their  acceptance."  Per  Lord 
EUenborough,  C.  J.,  ib.  [See  Ringer  v.  Cann,  3  Mee.  &  W.  343,  per  ci     "    '    ' 
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*althongh  St.  1  &  2  W.4,  c.  56,  s.  25,  has  now  abolished  the  assignment, 


and  rendered  the  appointment  of  the  assignees  eqniveknt  thereto  ; 
M  it  has  given  to  the  appointment  an  effect  precisely  co«xtensive  with  that  of 
the  assignment,  the  doctrine  of  Copeland  v.  Stephens  remains,  as  far  as  that 
statute  is  concerned,  in  foil  force.  So  that,  if  the  lawnow  rested  on  the  decisions 
in  Mills  V.  Anriol  and  Copeland  v.  Stephens,  a  bankrupt  lessee  would  be  liable 
exactly  as  if  no  bankruptcy  had  taken  place,  until  acceptance  of  the  lease  by 
his  assignees ;  and,  after  acceptance  of  it,  he  would  continue  liable  on  his  express 
covenants  in  the  same  manner  as  if  the  lease  had  passed  into  the  hands  of  an 
ordinary  assignee.  And  this  it  is  important  to  remember,  because,  though  the 
enactment  nowabout  to  be  cited  improves  the  situation  of  the  bankrupt  in  some 
respects,  yet  there  are  very  many  cases  to  which  it  does  not  extend,  and  to 
those  cases  the  above  doctrines  continue  to  apply  in  fait  force. 

Stat.  6  Q.  4,  o.  16,  which  extends  the  relief  afforded  by  a  previous  enactment 
in  49  6.  3,  c.  121,  sect.  19,  enacts,  in  section  75,  "that  any  bankrupt  entitled 
to  any  lease,  or  agreement  for  a  lease,  if  the  assignees  accept  the  aame,  shall 
not  be  liable  to  pay  any  rent  accruing  after  the  date  of  the  commission,  or  to 
be  sued  in  respect  of  any  subsequent  non-observance  or  non-performance  of  the 
conditions,  covenants,  or  agreements  therein  contained : — And  }f  liu  attigata 
dedine  ike  »ame,  skaU  not  be  liablt  aa  ajbresaid,  in  cate  ht  ddiver  up  mA  leati 

(o)  See  Marks  v.  Upton,  7  T.  B.  806. 
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or  offreement  to  tie  lator  or  tueh  ptrton  agreeing  lo  grant  a  Uase,  tolthtn  fourteen 
daij»  after  he  ahiU  ?iaoe  had  notice  that  the  ateignea  >haU  have  declai^d  at  afore- 
said t  and  if  the  assignees  Ehall  not  (upon  beiag  thereto  required)  elect  whether 
they  mill  accept  or  decline  such  lease  or  ftgceemeat  for  a  leaae,— the  lessor  or 
person  so  agreeing  as  aforesaid,  or  any  peraon  entitled  nnder  snch  lessor  or  per- 
son so  agreeing,  shall  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
who  may  order  them  so  to  elect,  and  to  deliver  up  such  lease  or  agreement  in 
caso  they  shall  decline  the  eame,  or  may  make  snch  other  order  therein  as  he 
shall  think  fit." 

It  has  beea  held  that  parol  Itaset  fall  within  this  eecUoa,  the  oSer  to  deliver 
possession  being  equivalent  to  the  delivery  np  of  the  tease,  (Slack  t.  Sharps,  8 
Ad.  k  Ell.  366.  [Accord.  Ex  parte  Hopton,  2  M.  D.  &  D.  347,  bnt  see  Briggs 
T.  Sowry,  8  Mee.  A  W,  729,  per  cnr,  obiter.] 

This  statute  applies  only  to  cases  arising  between  lessor  and  lessee,  it  doea 
not  apply  to  the  case  of  the  assignee  of  a  lease  becoming  bankrnpt :  Uauning 
T.  Flight,  3  B.  i  Ad.  211.  Taylor  v.  Yonng,  Ibid.  521.  In  the  former  case 
the  plaintiffs,  as  devisees  of  John  Manoing,  brought  covenant  for  rent  against 
the  defeodaDts  as  lessees,  who  pleaded  that  they  assigned  to  one  W.  F.  B.,  who 
afterwards  became  a  bankrupt  \  that  the  arrears  of  tent  sued  for  fell  due  after 
the  date  of  his  commission ;  that  the  assignees  declined  the  lease,  and  that  the 
bankrupt  within  fourteen  days  delivered  it  np  to  the  plaintiSs.  The  plaintii& 
replied,  that  they  did  not  accept  it,  and,  upon  demurrer,  the  conct  held,  that 
the  plea  was  bad. — "  If,"  said  Littledale,  J.,  "  before  the  statnte,  there  had 
been  an  assignment  of  the  lease,  and  the  lessors  hod  accepted  rent  from  the 
assignee,  they  might,  notwithstanding,  have  preceded  by  covenant  against  the 
lessees,  the  privity  of  contract  not  being  destroyed.  The  6  G.  4,  c.  16,  s.  75, 
makes  no  difference  in  this  respect:  it  contemplates  the  ease  of  a  bankrupt  lea$ee 
(mly,  not  of  an  assignee  of  the  term.  The  statute  operates  only  as  a  personal 
discharge  of  the  bankrupt,  for  it  does  not  say  that  the  lease  and  covenants  shall 
be  at  an  end,  but  merely  that  the  bankrupt  lessee  shall  not  be  liable  to  be  sued 
in  respect  of  any  sabscqueut  non-obscrvaoce  of  the  covenaDts."  [In  Exparte 
Tardy,  3  K.  D.  £  D.  345,  the  statnte  was  applied  by  Knight  Bruce,  V.  0.,  to 
a  cose  where  the  lease  was  in  the  hands  of  an  equitable  mortgagee ;  and  in 
Ex  parte  Norton,  Ibid.  312,  to  a  case  where  one  of  two  lessors  was  in  partner- 
ship with  the  tenant.and  by  the  partnership  articles  the  lease  was  agreed  to  be 
partnership  property.] 

There  can  be  no  apportionment  of  rent  under  the  section,  so  as  to  make  the 
bankrupt  liable  to  what  accmed  previous  to  the  bankraptcy,  Slack  v.  Sharpe, 
8  Ad.  &  Ell.  366. 

When  the  assignees  accept  the  lease,  the  discharge  of  the  bankrupt  is  so  com- 
plete, that,  even  thongh  he  should  afterwards  come  in  as  the  assignee  of  his 
own  assignees,  he  will  incur  no  greater  liabilities  than  any  other  person  would 
in  the  same  character  Doe  d.  Cheere  v.  Smith,  S  Tannt  800.  But  a  surety 
for  a  lessee  is  liable  for  breaches  of  covenant  which  occurred  after  the  date  of  a 
commission  of  baokmptcy  against  the  lessee,  bnt  before  the  delivery  up  of  the 
lease  by  the  bankrupt  to  the  lessor  under  6  G.  4,  c.  16,  s,  75 ; — for  even  assnm- 
ing  that  delivery  up  to  operate  as  a  surrender,  still  the  surrender  of  the  lease 
cannot  be  held  to  relate  back  to  the  date  of  the  fiat  or  commission.  Tuck  v. 
Fyson,  6  Bing.  331. 

Wherever  the  provisions  of  the  6  G.  4,  c,  16,  8.  75,  do  not  apply,  (and  there 
are  'several  coses  besides  that  of  the. assignee  of  a  lease  to  which  they  r»45'T-i 
would  probobly  be  held  inapplicable  ;  for  instance,  they  would  probably 


be  beld  inapplicable ;  for  instance,  they  would  probably  be  held  not  to  inclade 
the  case  of  a  lessee  becoming  bankrupt  after  having  made  an  nader-lcase),  in 
all  snch  cases  recourse  mast  be  bad  to  the  doctriees  established  in  Uills  t. 
Anriol,  and  Gopeland  v.  Stephens,  in  order  to  ascertain  the  extent  of  the  bank- 
ropt's  liability. 

In  cases  where  the  proTiaions  of  the  act  apply,  the  coarse  to  be  parsned  by 
the  bankrupt,  in  order  to  obtain  his  discharge,  depends  npon  the  adoption  or 
non-adoption  of  the  lease  by  his  assignees ;  since,  if  they  adopt  it,  he  haa  merely 
to  remain  quiescent :  but  if  they  decline  it,  he  must  then,  within  fourteen  days 
after  be  has  had  notice  of  their  election,  deliver  the  lease  np  the  lessor ; — and,  in 
cases  where  the  provisions  of  the  act  do  not  apply,  the  extent  of  tbe  bankrupt's 
liability  also  depends  npon  the  adoption  or  rejection  of  the  lease  by  the  as- 
signees. It  haa  frequently,  therefore,  become  important  to  inqnire  what  acts 
on  the  part  of  the  assignees  amount  to  an  adoption  of  the  lesae ;  and  the  general 
role  npon  this  subject  is,  that  any  intermeddliag  with  the  estate  in  the  capacity 
of  owner,  amounts  to  an  adoption  of  it;  but  that  a  mere  experiment  to  ascer- 
tain its  value  has  not  snch  an  effect.  Thus,  where  the  assignees  put  op  the 
lease  to  sale,  and  accepted  a  deposit  from  the  purchaser,  they  were  held  to  have 
adopted  it.  Hastiugs  v.  Wilson,  Holt,  290.  See  also  Hanson  v.  Stevenson,  1 
B.  A  Ad.  208;  Welsh  v.  Myers,  4  Camp.  368;  Hancock  v.  Welsh.  1  Camp. 
347 ;  Thomas  v.  Femberton,  7  Taunt.  206 ;  Clarke  v.  Hume,  1  R.  A  M.  207 ; 
Page  V.  Godder,  2  Stark.  309  r  Gibson  v.  Courthorpe,  1  D.  &  R.  205.  But  m 
the  case  of  Turner  v.  Richardson,  7  East,  335,  tbe  assignees  never  entered  on 
the  premises:  and  the  question  was,  whether  the  putting-  up  the  lease  to  sal? 
byanction,  was  a  taking  possession;  the  Court  held  that  it  was  not  so,  it  being 
a  mode  used  by  the  assignees  for  ascertaining  whether  it  was  advisable  for  them 
to  take  possession  or  no.  Sec  Wheeler  v.  Bramah,  3  Camp.  340 ;  Hill  v.  Dobie, 
8  Taunt.  325 ;  [Lindsay  y.  Limbert,  12  Moore,  209.] 

If  tbe  assignees  adopt  tbe  lease,  they  may  oionerate  themselres  from  all 
liabilities  by  assigning  it  over,  in  tbe  same  way  as  an  ordinary  assignee  may. 
Onslow  V.  Corrio,  2  Mod.  330. 

[There  are  provisions  in  the  insolvent  acts,  14  2  Tict.  C.  110,  s.  50,  and  7  t 
6  Yict.  c.  96,  s.  12,  similar  to  those  of  the  bankrupt  law  regarding  leases;  and 
it  was  held  npon  the  construction  of  1  G.  4,  c.  119,  one  of  the  old  insolvent  acta, 
that  where  the  assignee  had  accepted  the  tease,  and  acted  as  tenant,  his  ex- 
ecntor  (no  new  assignee  having  been  appointed)  was  liable  for  breaches  sob- 
Eieqnent  to  the  testator's  death,  Abercrombie  v.  Hickman,  8  Ad.  &  Ell.  G87. 
Sea  as  to  the  effect  of  an  assignment  nader  tbe  insolvent  act,  Lindsay  v.  Lim- 
bert, 12  Moore,  209, 2  C.  &P.  526, 8.  C. ;  Doe  d.  Palmer  v,  Andrews,  12  Moore, 
601, 4  Bing.  348,  8.  C. ;  Topham  v.  Dent.  6  Bing.  615,  4  Moo.  &  P.  2G4,  S.  C, 
which  sQg^st  a  possible  distinction  between  the  effect  of  a  bankruptcy  and  an 
insolvency,  npon  terms  of  years  belonging  to  the  bankrupt  or  insolvent.] 


Whether  a  demand  which  originBted  before  bankruptcy,  continues  in 
force  afterwards,  depends  in  general  on  whether  it  could  bare  been  proved 
under  the  commission,  or  before  the  tribunal  authorized  to  make  distribu- 
tion of  the  bankrupt's  estate  in  payment  of  his  debts  ;  Clement  T.  Hajden, 
4  Barr,  138;  Cmfia  v.  Mott,  4  Com  stock,  603.  For  there  would  be  i 
manifest  injustice  in  depriving  the  creditor  of  the  power  of  subsequent  re- 
course against  the  person  of  the  bankrupt,  without  any  present  equivalent 
from   the  estate.     Under  tbo  former  bankrupt  I&wb  of  England  and  tfaij 
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OOnntTy,  nodemand  conld  be  admitted  to  proof  which  was  sot  &  present  debt, 
although  debts  {tajable  in /ufuro  might  be  proved  if  due  ia  praesenti ;  Lan- 
BiDg  V.  Frendegast,  U  Mass.  128;  Selfridge  t.  Gill,  4  id.  96;  Ratbbone  t. 
Marray,  1  Caiiies,  5S8 ;  and  even  vrhen  uncertain  in  amount,  if  Boscepd- 
ble  of  being  reduced  to  certainty ;  Fowles  t.  Treadwell,  24  Maine,  347. 
To  give  a  contract  for  the  payment  of  monej,  the  character  of  a  debt,  the 
consideration  must  be  executed,  and  the  obligation  of  the  contract  absolute ; 
and  hence,  when  the  one  was  contingent,  or  the  other  executory,  the  demand 
oonld  not  be  proved  nnder  the  commission,  and  the  liability  of  the  bankrupt 
continued,  notwithstaoding  hia  dischflrge.  Thus  ia  Sparhawk  t.  Broome, 
6  Binney,  256,  a  bankrupt  was  held  liable  on  the  endorsement  of  a  note, 
between  the  issuing  of  the  commission  and  the  date  of  the  certificate,  be- 
canse  the  obligation  imposed  by  the  indorsement  did  not  become  absolate 
until  the  subsequent  default  of  the  maker.  The  same  rule  v&a  applied  io 
Murray  v.  De  Rottenhan,  6  Johns.  Cb.  52,  by  Chancellor  Rent,  who  held 
a  bankrupt  answerable  after  his  discharge,  upon  a  previous  covenant  to  pay 
the  taxes  on  land,  which  he  had  conveyed  to  a  trnatee  for  the  benefit  of  his 
creditors. 

The  obligation  of  a  tenant  to  pay  the  future  rent  reserved  on  a  lease,  as 
it  shall  accrue  in  ftilvro,  comes  within  the  scope  of  these  decisions.  For 
although  the  obligation  to  pay  the  rent  throughout  the  whole  of  the  term  is 
BO  far  absolute,  from  the  moment  at  which  the  lease  is  executed,  that  it  can- 
not be  thrown  ofi'  by  any  act  of  the  tenant,  yet  it  is  not  a  debt  in  the 
proper  sense  of  the  term,  because  it  is  not  founded  upon  an  executed  ood- 
sidcration.  A  lease  is  csscntialty  an  executory  contract,  in  which  therigbt 
of  the  landlord  to  the  rent  is  a  correllative  of  that  of  the  tenant  to  the  pos- 
session and  enjoyment  of  the  premises;  and  anything  which  defeats  or 
impairs  the  one,  necessarily  suspends  or  extinguishes  the  other.  It  is 
accordingly  well  settled  on  the  one  hand,  that  a  creditor  cannot  claim  a 
dividend  from  the  estate  of  a  bankrupt  lessee,  on  account  of  rent  which  has 
not  yet  accrued ;  and  on  the  other,  that  his  right  of  personal  recourse 
against  the  lessee  bimseU,  is  not  impaired  by  the  discharge  of  the  latter 
under  the  certificate.  The  law  was  so  held  in  the  principal  case,  as  to  a 
discharge  in  bankruptcy,  and  has  been  repeatedly  applied  in  this  country 
to  proceedings  in  insolvency,  as  well  as  bankruptcy;  Lansing  v.  Pren- 
dergast,  9  Johnson,  27;  Hamilton  v.  Alherton,  1  Ashmead,  67;  War- 
der V.  Simpson,  2  Wharton's  Digest,  63 ;  Boeler  v.  Kuhu,  8  W.  &  S.  188. 
But  although  a  lessee  cannot  set  up  his  discharge  as  a  bankrupt,  as  a 
release  from  the  obligation  of  future  and  accruing  rent,  yet  there  are  other 
grounds  on  which  he  may  rely  for  protection  in  certain  cases,  and  to  a 
limited  extent,  irrespectively  of  the  discharge ;  and  whether  be  be  discharged 
ornot.  Nothing  is  better  settled,  than  that  the  assignment  of  the  term  with 
the  assent  of  the  lessor,  not  only  casts  the  burden  of  the  rent  on  the 
assignee,  but  completely  exonerates  the  leasee,  nnless  he  has  given  an 
express  covenant  for  its  payment.  And  it  was  held  in  Wadham  v.  Marlow, 
flupra,  913,  that  where  the  liability  of  the  lessee  is  founded  on  the  acceptance 
of  the  premises,  subject  to  the  reddendum,  and  not  on  an  express  covenant, 
he  may  set  up  the  transfer  of  the  terms  to  the  assignees  under  the  commis* 
won  as  a  bar  to  an  action  for  future  rent,  without  proving  any  actual  assent 
on  the  part  of  the  lessor,  because  every  man's  assent  is  to  be  presumed  to 
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tbe  pusftgQ  01  an  estate  by  operation  ot  law,  and  bj  virtue  of  n  legisl&tiTe 
eDactment.  But  the  further  dislioctioa  was  snbsequentlj  taken,  both  io 
EagUad  and  this  conntrj,  that  although  the  assent  of  tbe  lessor  is  to  be 
presumed  under  these  circumstances,  that  of  the  assignees  is  not,  for  as  the 
object  of  the  assignment  is  to  pass  a  beneficial  interest  in  the  bankrapt's 
property,  with  a  view  to  the  paj^ncnt  of  his  debts,  and  as  the  rights  and 
obligations  of  a  loose  are  inseparably  connected,  the  law  will  not  cast  them 
upon  the  assignees,  unless  they  show  their  willingness  to  accept  the  bnrden 
with  the  benefit.  It  is  accordingly  held,  that  unless  the  assignees  enter  on 
the  demised  premises,  or  take  some  other  step  to  evince  their  assent  to  tho 
passage  of  the  term,  under  the  general  operation  of  the  assignment,  and 
anthorize  the  landlord  to  treat  them  as  his  tenants,  the  liability  of  the 
lessee  will  continue  en  the  same  footing  after,  as  before  the  bankruptcy; 
Copeland  T.  Stephens,  1  B.&  Ad,  503;  Kendricks  v.  Judsh,  2  Caine8,25; 
Sparhawk  v.  Broome,  (i  Bioney,  253.  And  even  when  tbe  interest  of  the 
lessee  in  the  lease  passes  to  the  assignees,  he  will  still  be  bound  by  his 
express  covenants,  and  only  exonerated  from  those  which  are  implied  by 
the  law.     Supra,  923. 

Tbe  principles  which  govern  the  operation  of  the  bankrupt  laws,  on  the 
liability  of  the  bankrupt,  apply  in  general  to  tho  insolvent  laws  passed  at 
difTerent  periods  by  the  states  of  this  ccuntry.  As  a  general  rule,  no 
demands  are  barred  by  a  discharge  under  these  laws,  wliich  are  contingeDt 
and  executory,  or  which  have  not  the  character  of  present  debts ;  Frost 
r.  Carter,  1  Johnson's  Cases,  73;  Buel  v.  Gordon,  6  Johnson,  126;  Ihe 
Mechanics'  Bank  v.  Capron,  15  id.  3G7.  It  necessarily  follows,  that  the 
discharge  of  a  lessee  as  an  insolvent,  will  not  exonerate  his  person  or  estate 
from  future  rent,  except  in  so  far  ns  he  can  bring  his  case  within  tUe  ope- 
ration of  the  doctrine  laid  down  in  Wadham  v.  Marlow,  and  set  np  the 
transfer  of  his  interest  in  the  term,  to  the  insolvent  assignee,  as  a  b&r  to  the 
implied  obligation  of  tbe  lease. 

Tbe  bearing  of  the  doctrine  held  in  Anriol  v.  Mills,  in  cases  of  bank- 
ruptcy, is  necessarily  dependent  upon  the  purport  and  provisions  of  the 
particular  bankrupt  act  under  which  each  case  arises,  for  as  the  operation 
of  every  such  law  on  the  contract  of  the  parties  ia  purely  arbitrary,  and 
dependent  upsn  the  will  of  the  legislature  by  which  it  is  enacted,  it  may 
be  BO  worded  as  to  disclinrge  executory  or  contingent  obligations,  as  well 
as  those  which  are  certain  and  executed.  Thus,  the  system  of  bankruptcy 
which  now  prevails  in  England,  under  the  statute  G  Geo.  4,  c.  10,  varies 
from  that  which  existed  at  the  period  of  the  decision  in  Auriol  v.  SIilU, 
and  entitles  tbe  creditor  to  prove  future  and  uncertain  claims  against  tho 
estate,  while  it  exonerates  the  bankrupt  from  liability,  for  all  demands  which 
arc  thus  open  to  proof.  The  fifth  section  of  the  recent  bankrupt  act  this 
country  passed,  August  19,  1841,  followed  and  enlarged  the  provision:^  cf 
the  English  statute,  by  dcclariog  that  "nil  creditors  whoso  debts  are  not 
due  and  payable  until  a  future  day,  all  annuitants,  holders  of  bottomry 
and  respondentia  bonds,  holders  of  policies  of  insurance,  sureties,  endorsers, 
bail,  or  other  persons,  having  uncertain  or  contingent  demands  against  a 
bankrupt,  should  be  permitted  to  come  in  and  prove  such  debts  or  claims 
under  the  act,  and  should  have  a  right,  when  their  debts  and  claims  became 
absolute,  to  have  the  same  allowed  them."    And  it  was  further  provided 
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by  anotber  eectioD  of  tbe  same  act,  tliat  the  certificate  of  the  bankrupt 
should  be  a  bar  to  all  debts  which  were  provable. 

The  iatentioD  of  the  legislature  in  paBsing  this  statute,  was  to  giro  the 
bankrupt  a  measure  of  relief,  equalling  or  exceeding  that  which  had  been 
given  by  the  English  bankrupt  acta.  Agreeably  to  the  construction  pat 
on  these  enactments,  all  demands  which  are  directly  or  indirectly  capable  of 
being  valued  or  liquidated,  may  be  admitted  to  proof,  and  no  demand  which 
coald  have  been  proved  against  the  estate  of  the  bankrupt,  can  be  enforced 
against  his  person;  1  Eden  on  tbe  Bankrupt  Law,  126,  130;  Afiiillo  v. 
Fondrinier,  6  Bing.  306.  The  American  act  has  received  a  similar  inter- 
pretation, and  embraces  every  obligation  which  like  that  of  an  endorser  is 
certain  in  amount,  even  if  tbe  liability  which  it  imposes  be  dependent  on  a 
contingency;  M'Nei!  v.  Knott,  11  Georgia,  142;  Spalding  v.  Dizon,  21 
Vermont,  45  ;  In  re  Babcock,  3  Story,  S93. 

Some  of  the  cases  go  still  further,  and  hold  that  future  and  contingent 
demands  of  every  description  will  he  barred  by  the  certificate ;  Stilton  v. 
Pease,  10  Missouri,  473  ;  even  when  they  are  insusceptible  of  being  esti- 
mated or  liquidated  at  tho  time  when  it  is  given.  Thus  it  was  held  in 
Jemison  t.  Blowers,  5  Barbour,  686,  that  the  object  of  the  act  was  to  bar 
all  exietiog  demands,  even  when  tbe  liability  which  they  impose  is  purely 
contingent,  and  their  admission  to  proof  must  necessarily  protract  the  set- 
tlement of  the  estate  for  an  indefinite  period;  and  it  was  consequently 
decided,  that  a  covenant  for  quiet  enjoyment  was  extinguished  by  tho  dis- 
charge of  tbe  covenantor  as  a  bankrupt,  although  no  breach  occurred  until 
after  tbe  bankruptcy.  "  The  new  and  peculiar  provisions  of  the  act  of 
1841,"  said  Sill,  J.,  in  delivering  tbe  opinion  of  the  court  in  this  case, 
"  admoDish  ua  of  the  extended  operation  it  was  designed  to  have  upon  the 
liabilities  of  a  bankrupt,  and  show  that  adjudications  under  former  acts, 
will  afford  ns  little  aid  In  coming  to  a  correct  conclusicn  on  the  question 
now  before  us.  It  ia  however  said,  that  tbe  56th  section  of  the  act  of  6 
Geo.  4,  is  much  like  the  provision  we  are  considering ;  and  we  have  been 
referred  to  some  decisions  giving  construction  to  that  section,  which  it  is 
claimed  may  apply  to  this  case.  The  section  of  the  English  act  referred  to 
is  as  follows :  '  Debts  payable  upon  a  future  contingency  vbich  has  not 
happened  before  the  issuing  of  the  commission,  may  be  proved,  and  the 
amount  and  value  being  ascertained  by  the  commissioners,  or  if  the  value 
has  not  been  ascertained  before  tbe  happeniag  of  the  contingency,  the 
creditor  may,  after  the  contingency  has  happened,  prove  in  respect  of  the 
debt,  and  receive  dividends  with  the  other  creditors,  not  disturbing  former 
dividends,'  &a.  Tbe  English  courts  have  decided  that  a  debt,  payable 
upon  a  contingency  which  has  not  happened,  is  not  provable  under  this 
section,  because  the  debt  with  the  contingency  is  not  susceptible  of  valua- 
tion. 1  Montagu,  44,  141;  1  Mont.  &  M'Artbur,  416,  422;  1  Deao. 
415;  4  Adol.  k  Ellis,  N.  S.  386;  2  Scott,  268;  9  B.  &  C.  145.  The 
English  act  ia  thus  rendered  in  part  inoperative,  upon  tbe  ground  that  it 
cannot,  in  the  mode  prescribed  for  administering  it,  bo  carried  out  upon 
any  known  legal  principle.  These  cases,  however,  are  not  applicable  to  ' 
our  BtatQte.  Under  it  the  present  value  of  annuities  and  ahtolute  debts 
payable  at  a  fature  day,  is  to  be  ascertained,  and  this  can  be  done  upon 
well  known  principles.  But  with  the  English  law,  and  at  least  a  part  of 
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a  upon  11  Deiore  lacm,  congress  nave  ODViaiea  ine  aira- 
cultj  experienced  (here,  and  bave  provided  tbnt  cootiogeat  debts  and  cl^ms 
Bre  to  be  proved  as  though  the;  were  absolute,  and  after  the  bappcDiDg  of 
the  contingency  ithich  makes  them  no,  the  creditor  ehall  receive  his  divi- 
dend." 

But  most  of  the  dcciEionB  take  tbe  more  reasonable  and  practical  ground, 
that  so  long  as  it  reraatos  wholly  uncertain,  whether  a  contract  or  obli- 
gation will  give  ri^  to  an  actnal  duty  or  liabiiily,  and  there  are  no  means 
of  removing  the  uncertainty  by  calculation  ;  it  will  not  be  within  the  reach 
of  a  certificate  in  bankruptcy;  Eden  on  Bankrupt  Law,  130,  131.  Thns 
it  w<i8  held  in  Woodward  v.  Herbert,  24  Maine,  3^8,  and  Hinton  v.  Ae- 
raman,  2  C.  B.  3G5,  that  a  distinction  should  he  made  between  contingent 
liabilities  which  may  never  beccmc  debts,  and  debts  payable  on  a  contin- 
gency, and  that  as  a  bond  by  a  surety,  conditioned  for  the  appearance  or 
surrender  of  tbe  principal,  comes  within  (he  former  description,  the  right  of 
the  surety  to  an  indemnity  is  not  barred  by  the  discharge  of  the  principal 
as  a  bankrupt;  and  in  Goodwin  v.  Starkie,  5  New  Hampshire,  218,  that 
a  bond  conditioned  that  the  obligor  would  apply  for  tbe  benefit  of  the  in- 
solvent law  within  a  year,  and  surrender  himself  to  prison  in  case  the 
application  were  UDSucce~=sful,  was  not  barred  by  his  discharge  as  a  bank- 
rupt before  the  year  expired,  because  the  pecuniary  obligation  which  it 
imposed,  depended  on  a  contingency  which  was  insusceptible  of  estimatioD. 
Similardecisions  were  made  in  Dyer  v.  Cleveland,  18  Vermont,  241;  and  Ellis 
T.  Hnm,  28  Maine,  335;  with  reference  to  bonds  conditioned  in  the  latter 
case,  for  the  faithful  pcvformancc  of  tbe  duty  of  the  obligor  as  a  tax-col- 
lector, and  in  the  former  for  his  residence  within  the  jail  limita,  while  in 
Bennett  v.  Barllctt,  6  Gushing,  225,  an  implied  warranty  of  title  growing 
out  of  the  assignment  of  goods  us  security  for  a  debt,  was  held  to  he  binding 
on  the  assignor,  notwithstanding  his  discharge  as  a  bankrupt  after  (he  as- 
signment, although  before  tbe  actual  eviction  of  tbe  assignee.  This  case 
appears  irreconcilable  with  that  of  Jemison  v.  Blowers,  but  would  seem 
more  consistent  with  the  general  purpose  of  the  bankrupt  law,  if  not  with 
some  of  its  expressions.  The  legislature  certainly  did  not  intend  to  deprive 
the  creditor  of  the  right  of  recourse  against  tbe  person  of  ihe  bankrupt, 
when  the  circumstances  are  such  that  he  cannot  obtain  a  dividend  from 
the  estate.  And  as  an  express  or  implied  warranty  of  title  must  obriously 
be  insusceptible  of  valuation  or  proof,  before  tbe  actual  eviction  of  the  ven- 
dee, the  only  escape  from  the  difficulty  would  seem  to  be  in  holding  that 
his  remedy  survives  agaiust  the  vendor. 

Under  ordinary  circumst.inces  a  surety  cannot  recover  against  the  princi- 
pal iu  equity  until  the  debt  reaches  maturity,  nor  at  law  until  actual  pay- 
meut;  Pitman  on  Principal  and  Surety,  125,  1'26.  And  it  was  consequently 
held  in  some  of  the  earlier  case.s,  that  as  his  claim  to  indemnity,  is  neces- 
sarily contingent  until  default  is  made  by  the  principal  debtor,  it  cannot 
be  barred  by  the  bankruptcy  of  the  latter  before  the  debt  fulls  due ;  Wells 
V.  Mace,  17  Vermont,  503;  M'Mulleu  v.  Tlio  Bank  of  Peno  Township,  2 
Barr,  313;  Cake  v.  Lewis,  8  Id.,  493;  Pogue  v.  Jnyner,  1  English,  241. 
But  these  cases  seem  to  have  overlooked  the  well  settled  rule,  that  a  surely 
may  always  claim  substitution  to  the  remedies  of  the  creditor,  and  that  as 
he  rights  of  the  latter  are  advanced  and  enlarged  in  cases  of  bankruptcy, 
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tboae  of  the  surety  necessarily  undergo  a  like  exteoiuon ;  Id  re  Bubcock 
3  Story,  393 ;  2  American  Leading  Cases,  265,  3  ed.,  1  Leading  Ouscs  id 
Equity,  105,  2  Am.  od.  It  is  accordingly  well  settled  under  tbe  more 
recent  decisions,  that  the  surety  is  entitled  to  prove  the  debt  in  right  of  tho 
creditor;  Morse  t,  Cloyes,  5  Barbour,  100;  Morso  t,  Hovej,  1  Sandford, 
Cb.,  IS8,  1  Birbour  Cb.,  406 ;  Filby  v.  Lawford,  3  M.  &  G-  468 ;  Jackson 
V.  Hagee,  3  Q.  B.,  48 ;  whether  it  be  or  be  not  due  «t  the  time  of  tbe  bnnk- 
rnptcy,  and  will  consequently  be  precluded  from  making  it  the  foundation, 
of  any  subsequent  action  against  the  principal,  or  claiming  an  indemnity 
from  bim  for  paymeota  mido  after  he  has  been  discharged  as  a  bankrupt; 
Hardy  t.  Carter,  8  Humphreys,  253;  Fulwood  v.  Bushfield,  8  Harris,  90; 
SUrk  T.  Stinson,  3  Foster,  259.  The  law  was  so  held  by  the  Supreme  Court 
of  the  United  States,  in  Maco  v.  Wells,  7  Howard,  472,  reversing  tbe  judg- 
ment  of  the  Supreme  Court  of  Vermont,  and  the  decision  thus  made  baa 
bees  folloffed  or  approved  even  by  those  tribunals  which  at  first  adopted  a 
different  eonstruetion.  Co-contractors  stand  in  a  different  position  from 
sureties,  and  cannot  claim  aoytbing  for  indemnity  or  contribution,  unices 
they  have  discharged  mtre  than  their  share  of  the  joint  obligation.  Hence 
it  would  seem  that  a  joint  debtor,  is  not  entitled  to  prove  the  debt  against 
nnotbcr  who  has  became  bankrupt,  either  in  his  own  right  or  in  that  of  the 
creditor,  unless  he  bas  actually  paid  it  before  making  proof,  aod  if  so  it 
must  follow  that  ho  wlH  not  be  barred  from  claiming  contribution  for  a 
subsequent  payment.  When,  however,  one  of  the  parties  bound  by  a  joint 
contract,  assumes  the  whnle  burden  of  tbe  obligation,  the  other  will  acquire 
the  rights  of  a  surety,  and  will  therefore  be  entitled  to  stand  in  the  place  of 
tbe  creditor,  for  the  purpose  of  proving  the  debt  against  the  estate  of  tbe 
bankrupt,  with  the  attendant  disadvantage  of  being  precluded  from  enforciog 
it  subsequently  against  his  person;  Wood  v.  Dodgson,  2  M.  &  S-,  195. 
The  Ian  was  so  held  in  ASalo  t.  Foudriojcr,  6  Bing.,  where  a  partner 
vho  had  assumed  the  debts  of  the  £rm,  was  held  to  be  freed  by  his  subse- 
quent bankruptcy,  from  all  liability  either  upon  tbe  agreement  itself,  or  for 
contribution  to  payments  subsequently  made  by  his  co-partner  The  same 
point  was  decided  under  similar  circumstances  in  Butcher  v.  Forman,  6 
Hill,  583.  And  these  decisions  were  followed  in  the  recent  ease  of  Crofts 
T-  Mott,  5  Barbour,  305,  4  Comstock,  603,  where  a  bond  given  by  one 
joint  debtor  to  another,  conditioned  for  the  payment  of  the  whole  debt,  was 
held  to  render  the  relation  between  them  substaniiaUy  that  of  principal 
and  surety,  and  consequcDtly  to  make  the  bankruptcy  of  the  obligor,  a 
bar  not  only  to  tbe  obligation  imposed  by  tbe  bond,  but  to  his  liability  for 
contribution  under  tbe  original  contract. 

Oo-surelies  occupy  the  samo  mutual  relation  as  ordinary  co-contractors, 
and  have  consequently  been  held  to  remain  liable  to  contribution,  for  all 
payments  made  after  bankruptcy,  even  when  the  debt  was  due  heroic. 
Thompson  v.  Thompson,  2  Bing.,  N.  C,  168;  Dunn  v.  Spnrk,  1  Carter, 
397;  Goes  v.  Gibson,  8  Humphreys,  197;  Kerr  v.  Clark,  11  Id.,  77; 
Dole  V.  WarrcQ,  3"^  Maine,  94.  There  is,  however,  seme  reason  to  doubt 
the  propriety  of  this  conclusion,  both  as  it  regards  co-sureties  and  ordinary 
co-contractors,  because  the  purpose  of  the  bankrupt  act  obviously  was  to 
discharge  the  debtor,  whenever  there  was  no  insuperable  obstacle  to  the 
TaluatioD  of  the  demand  of  tbe  creditor,  which  can  hardly  bo  said  in  any 
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ease  where  tbe  liability  In  qaeetioa,  is  founded  upon  an  obUgatioa  for  tBe 
payment  of  a  sam  certain,  or  snsceptible  of  being  reduced  to  certainty  by 
computution.  In  every  such  ioatance,  the  principal  obligation  is  susceptible 
of  proof,  and  affords  a  ready  means  of  setting  apart  the  same  share  or  pro- 
portion of  the  bankrupt's  estate,  for  the  indemnity  of  all  who  are  liable 
for  its  payment,  which  they  could  have  claimed,  had  it  been  actually  paid. 
It  was  accordiogly  held  in  Dean  v.  Speakman,  7  Blackford,  317,  and 
Frentreas  v.  Markle,  '2  Iowa,  553,  that  the  contingent  nature  of  the  claim 
of  ono  contractor  against  another  for  contribution  before  payment,  will  not 
prevent  it  from  being  barred  by  a  certificate  in  bankrnptcy,  because  the 
contingency  is  not  one  which  interferes  with  llqaidation  or  proof 

The  general  principle  that  whenever  a  demand  can  be  estimated  or  liqui- 
dated, it  may  be  proved,  and  will  consequently  be  barred,  even  if  the  meaoa 
of  ascertaining  and  determining  its  value,  cannot  be  found  in  the  demand 
itself,  and  must  be  derived  from  collateral  sources,  was  applied  in  the  case 
of  Storm  V.  filler,  4  Harris,  450,  where  a  guaranty  of  a  chose  in  action 
assigned  as  collateral  security  for  a  debt,  was  held  to  be  discharged  by  the 
bankruptcy  of  the  guarantor,  because,  while  the  gaaranty  itself  was  insus- 
ceptible of  proof  before  breach,  the  debt  which  was  certain,  afforded  the 
means  of  computing  and  liquidating  the  account  between  the  parties,  and 
consequently  of  awarding  a  dividend  from  the  estate,  aa  a  substitute  for  the 
personal  responsibility  of  the  debtor.  It  would  seem  to  follow  from  this 
decision,  that  every  contingent  obligatioD  which  Is  in  effect,  though  indi- 
rectly, a  mere  incident  to  a  subsisting  debt,  may  be  proved  against  the  estate, 
and  will  consequently  be  within  the  reach  of  a  certificate;  1  Eden  on  Bank- 
rupt Law,  132. 

But  to  whatever  length  the  law  may  go  for  the  purpose  of  liquidating  & 
contingent  demand,  it  must  necessarily  stop  short,  when  the  demand  is  not 
only  uncertain  in  itself,  but  incapable  of  being  reduced  to  certainty.  We 
have  seen  that  as  the  right  of  the  surety  to  indemnity  is  purely  contingent, 
trnUl  he  has  sustained  some  legal  or  equitable  injury,  he  cannot  prove  in 
his  own  right  until  the  principal  is  in  de&ult ;  and  it  is  sufficiently  evident 
that  he  cannot  prove  in  right  of  tbe  creditor,  unless  the  demand  of  tbe 
latter  be  Bosccptible  of  proof.  Whenever,  therefore,  the  contract  or  obtiga- 
don  of  tbe  principal,  bus  not  been  broken  at  the  time  of  the  bankruptcy, 
and  la  of  such  a  nature  that  it  cannot  be  proved  before  breach,  he  will 
remain  liable  to  the  surety  notwithstanding  his  discharge ;  Kllis  v.  Ham,  28 
Maine,  335.  The  same  result  has  been  held  to  follow  in  those  cases,  where 
the  obligation  of  the  surety  is  for  the  performance  of  a  collateral  act  by  the 
principal,  as  in  the  case  of  bonds  conditioned  for  tbe  appearance  of  a  debtor 
or  for  bis  residence  within  the  jail  limits,  because  no  liability  accrues  nntil 
the  condition  is  broken ;  Dyer  t.  Cleaveland,  18  Vermont,  241.  Yet  it 
may  be  doubted  whether  the  bond  here  in  qnestion,  should  not  have 
been  regarded  as  a  security  for  the  payment  of  the  debt  in  the  form 
of  a  stipulation  for  (he  acts  of  the  debtor,  and  whether  the  surety 
should  not  have  been  held  entitled  to  prove  on  tbe  one  band,  in  the 
right  and  for  the  use  of  the  creditor,  and  debarred  on  the  other,  from 
making  any  subsequent  claim  against  the  principal.  But  whatever  the 
rule  may  be,  when  the  liability  of  the  principal,  is  discharged  aa  be- 
tween himself  and  the  creditor,  it  would  seem  that  when  it  ia  not,  it 
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must  necessariljr  Burrive  in  favor  of  the  surety,  for  no)  liing  is  better  settled 
than  that  the  surety  may  claim  snbrogatioQ  to  nil  tbu  remedies  of  the 
oraditor.  Thua  it  was  held  in  McDougal  v.  Patton,  iS  Taunton,  584,  that 
the  discharge  of  the  principal  does  not  exonerate  liiin  from  the  duty  of 
indemnifying  the  surety  for  a  liability,  incurred  on  i  bjtiil  I'onditioned  for 
thepayment  of  rent,  because,  as  the  tenant  is  liable  to  bislnidbrd  for  rent, 
which  occroea  after  hia  diaoharge,  it  would  be  obviously  unju^'t  to  permit 
him  to  throw  the  whole  burden  of  the  obligation  on  tliu  Murcly, 

Although  no  express  provision  was  made  in  the  rcccnl  Imukrnpt  act  of 
the  United  States,  with  reference  to  future  and  eccruioK  runt,  coi' responding 
to  the  provbions  of  the  English  act,  or  which  aoM  take  i|  out  ot  t ho  terms 
of  the  general  proviaion,  that  all  future  and  contingent  dttuiauds  may  be 
proved  by  the  creditor,  yet  it  has  been  repeatedly  heM,  not  In  be  within  the 
scope  of  the  act,  either  as  it  regards  proof  or  discharge.  Thus,  it  was  de- 
cided in  Steinmeti  v.  Aiaslie,  4  Denio,  573 ;  Bosler  v.  Kiibn,  «  W.  &  S. 
183  ;  and  Prentiss  v.  Kingley,  10  Barr,  120,  that  rent,  whethiT  reserved  on 
a  grant  in  fee,  or  for  years,  and  whether  seoufed  by  an  express  covenant,  or 
dependent  merely  oa  the  reddendum,  is  wholly  without  the  terms  of  the 
fifth  section  of  the  act,  and  will  not  be  barred  by  (be  discharge  of  the  lessee 
as  a  bankrupt.  No  doubt  can  be  entertained  of  the  sOuDdiiesj  of  these  deci- 
sions :  for  apart  from  the  unreaaouableQess  of  supposing  thut  the  legisla- 
ture intended  to  abrogate  one  side  of  an  eieoutory  contract,  while  leaving 
the  other  in  full  force,  the  case  does  not  fall  within  the  terms  uf  the  act. 
Rent  is,  it  ia  true,  so  far  a  demand,  that  a  release  of  all  dcniatids  will  extin- 
guish a  rent,  but  it  is  more  than  a  demand,  it  is  an  accruing  profit  issuing 
out  of  the  realty,  and  cannot  bo  regarded  as  a  present  dctuaud,  in  the  strict 
legal  sense  of  the  term,  even  when  there  is  an  express  covenant  for  its  pay- 
ment as  it  falls  due,  "  A  rent  service,"  said  Gibson,  C.  J.,  in  [Rosier  v. 
Kuhn,  "  is  not  a  debt;  and  a  covenant  to  pay  it  ia  not  a  covenant  to  pay  a 
debt :  it  is  a  security  for  the  performance  of  a  collateral  act.  The  annual 
payments  spring  into  existence  and  for  the  first  time  becoise  debts  when 
they  are  demandable ;  for  while  they  are  growing  due  the  landlord  has  no 
property  in  any  thing  distinct  from  the  corpus  of  the  rent,  or  the  icolty  of 
which  they  are  the  produce ;  and  the  fruit  must  be  severed  from  Ihc  troo 
which  bears  it,  before  it  can  become  personal  property  snda  chose  of  action. 
A  debt  is  an  entire  thing,  though  it  be  payable  by  instnlmenta;  and  to 
admit  it  to  be  proved,  when  thus  constituted,  would  require  the  instalment 
to  he  combined  by  a  penalty,  such  as  formerly  was  called  in  aid  of  nn 
aunuitantj  or  else  to  be  consolidated  by  the  contract."  It  is,  thcicforo, 
evident,  that  the  construction  put  on  the  former  English  bankrupt  i.ct,  in 
the  principal  case,  is  equally  applicable  to  that  which  existed  recently  ill 
this  country,  and  that  future  rent  is  not  such  a  debt  or  demand,  as  can  be 
proved  by  the  creditor,  or  extinguished  by  the  certificate  of  discharge  ol  (Iio 
bankrupt,  within  the  meaning  of  either  of  them;  Savory  v.' Stocking,  1 
Cashing,  607. 

It  is  well  settled,  that  when  a  cause  of  action  is  laid  in  tort,  although 
founded  in  contract,  it  will  not  be  barred  by  a  certificate  in  bankruptcy,  and 
this,  although  the  plaintiff  had  an  election  to  proceed  cither  in  tort  or  con- 
tntit;  Haghea  v.  Oliver,  8  Barr,  426;  Williamson  v.  Dickens,  6  Iredell, 
289.     When,  however,  a  demand  founded  ia  tort,  has  once  passed  into  » 
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jodgraent,  it  acquires  (he  cbaraclcr  of  a  debt,  and  as  Encfa,  maybe  dis- 
charged. Hut  to  produce  this  effect,  the  judgment  mnsE  actually  have  been 
entered  before  ihe  bankruptcy,  and  a  mere  liquidation  of  tbe  damages  by  a 
verdict  nr  aivard  uf  arbitrators,  will  not  bo  sufficient;  Croucb  T.  Gndley, 
6  Hill,  250. 

In  order  to  make  a  discharge  in  bankruptcy  effectua]  as  a  protection,  it 
must  be  pleaded  or  giTen  in  evidence  before  judgment,  for  otherwise  it  will 
full  within  the  gcneriil  principle  that  no  defence  can  be  heard  after  judg- 
ment, which  could  have  been  presented  before ;  Pike  v.  McDonald,  32 
JIaine,  418;  Lcighton  v,  Atkins,  35  Id.  118.  This  rule  applies  even  when 
the  petition  of  the  bankrupt,  is  filed  after  the  commenceruent  of  the  action, 
and  the  judgment  rendered  before  his  discharge,  because  he  may  suggest 
bia  bankruptcy  oo  the  record  and  apply  for  a  continuance  of  ihc  cause, 
until  his  discharge  is  finally  granted  or  refnsed;  Woodbury  v.  Perkiatt,  5 
Gushing,  86.  When,  however,  tho  discharge  could  not,  by  possibility, 
have  been  raised  as  a.  defence  before  tho  judgment,  it  will  be  a  good  ground 
for  opening  it  afterwards,  or  for  setting  aside  any  execution  which  may  have 
been  issued  npoii  it;  Eving  v.  Peck,  17  Alabama,  33d. 


[*458]  *MASTER    v.    MILLEE, 


TRINITY.— 31  GEO.  3.— K.  B.  &  CAM.  8CACC. 


The  first  count  in  this  declaration  was  in  the  asual  form,  by  the  indorsees 
of  a  bill  of  exchange  against  the  acceptor ;  it  slated  that  Peel  &  Co.,  on  the 
20th  of  March,  1788,  drew  a  bill  for  974?.  IOj.  on  the  defendant,  payable 
three  months  after  date  to  Wilkinson  &,  Cooke,  who  indorsed  to  the  plain- 
tiffs. The  second  count  stated  the  bill  to  have  been  drawn  on  the  26tli  of 
March.  There  were  also  four  other  counts :  for  money  paid,  laid  out,  and 
expended;  money  lent  and  advanced;  money  had  and  received;  and  on 
an  account  stated.  The  defendant  pleaded  the  geneial  issue;  on  the  trial 
of  which  a  special  verdict  was  found. 

It  stated,  that  Peel  &  Co  ,  on  (he  27th  March,  1788,  drew  their  bill  on 
the  defendant,  payable  three  months  after  date  to  Wilkinson  &  Cooke, 
for  9Hl.  10*.,  ■'  which  said  hill  of  exchange,  mado  by  the  said  Peel  & 
Co.,  as  the  same  bath  been  altered,  accepted,  and  written  upon,  as  here- 

t  See  HnchinB  v.  Soolt,  2  Mee.  &  W.  809,  where  an  agreemfDt  which  had  been 
altered  while  in  the  custody  of  tha  person  producing  it,  was  held  admissible  in  eri- 
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after  mentioned,  is  now  prodoced,  and  read  in  evidence  to  tbe  said  jurors, 
and  IB  now  expressed  in  tbe  words  and  fignres  following;  to  wit,  'June 
23rd,  074;.  IOj.,  Manchester,  Ilfarcb  20,  1788,  three  months  after  date 
pay  to  the  order  of  Messrs.  Wilkinson  &  Cooke,  974i.  10s,  received  as 
advised,  Peel,  Yates,  &  Co.  To  Mr.  Cha.  Miller,  C.  M.  23rd  Jonc,  1788.' 
That  Feel  &  Co.  delivered  the  said  hill  to  Wilkinson  &  Cooke,  nhich  tbe 
defendants  afternards  and  before  the  alteration  of  the  bill  hereinafter  men- 
tioned accepted,  that  Wilkinson  &,  Cooke  afterwards  indorsed  the  said  bill 
to  tbe  pliiintiffs,  for  a  voluable  consideration 'before  that  time  given,  ™ie,o-| 
and  pnid  b;  them  to  Wilkinson  &  Cooke  for  the  Same.  That  the  '-  ■' 
said  bill  of  exchange,  at  the  time  of  malting  thereof  and  nt  the  timo  of  the 
acceptance,  and  when  it  came  to  tbe  bands  of  Wilkinson  &  Cooke  as  afore- 
said, bore  date  on  the  2f3tb  da;  of  March,  1788,  the  duy  of  making  the 
same;  and  that  after  it  so  came  to  and  whilst  it  remained  in  the  hands  of 
Wilkinson  &  Cooko,  the  said  date  of  the  said  bill,  without  tho  antbority  or 
privitj  of  defendant,  was  altered  by  some  person  or  persons  to  the  jurors 
aforesaid  unknown,  from  the  26th  day  of  March,  178S,  to  the  20lh  day 
of  March,  1783.  That  tho  words  '  June  23,'  at  the  top  of  the  bill,  were 
there  inserted  to  mark  that  it  would  become  due  and  payable  on  the  23d 
of  Juno,  next  after  tbe  date;  and  that  the  alteration  hereinbefore  mentioned, 
and  tbe  blot  upon  the  date  of  the  bill  of  escbange,  now  produced  and  read 
in  evidence,  were  on  the  bill  of  exchange,  when  it  was  carried  to  and  came 
into  the  bands  and  possesiion  of  the  plaintiff's.  That  the  bill  of  exchange 
was  on  the  23d  of  June,  and  also  on  (be  28th  of  June,  1788,  presented  to 
the  defendant  for  payment;  on  each  of  which  days  respectively  he  refused 
to  pay."  The  verdict  also  stated  that  the  bill  bo  produced  to  tbe  jury  and 
read  in  evidence  was  tbe  same  bill  upon  which  tbe  plaintiffs  declared,  &c. 

This  case  was  argued  in  Hilary  term  last,  by  Wood  for  the  plaintiffs, 
and  Mingay  for  the  defendant ;  and  again  on  this  day  by  Cbambers  for  the 
plaintiffs,  and  Erskine  for  the  defendant. 

For  the  plainti^  it  was  contended,  that  they  were  entitled,  notwithstand- 
ing tbe  alteration  in  the  bill  ef  exchange,  to  recover,  according  to  the  truth 
of  tho  case,  which  is  set  forth  in  tbe  second  count  of  tho  declaration,  namely, 
upon  a  bill  dated  the  26th  March ;  which  the  special  verdict  finds  was  in 
point  of  fact  accepted  by  tbe  defendant.  More  especially  as  it  is  clear  that 
the  plaintiffs  are  holders  for  a  valuable  consideration,  and  had  no  concern 
whatever  in  the  fraud  that  was  meditated,  supposing  any  such  appeared. 
The  only  ground  of  objection  which  can  be  suggested  is  upon  the  rule  of 
law  relative  to  deeds,  by  which  they  are  absolutely  avoided,  if  altered  even 
by  a  stranger  in  any  material  part,  and  upon  a  supposed  analogy  between 
those  instruments  and  bills  of  exchange ;  but  upon  investigating  p^j  an-^ 
*lbe  gronnda  on  which  tho  rule  stands  as  applied  to  deeds,  it  will  '•  ■' 
be  found  altogether  inapplicable  to  bills :  and  if  that  he  shown,  the  objection 
founded  on  the  supposed  analogy  between  them  must  fall  with  it.  Tbn 
general  mle  respecting  deeds  is  laid  down  in  Pigot's  cose, (a)  where  most  of 
the  sutboriticB  ore  collected ;  from  thence  it  appears,  that  if  a  deed  bo 
altered  in  a  material  point,  even  by  a  stranger,  without  the  privity  of  tbe 
obligee,  it  is  thereby  avoided ;  and  if  the  alteration  be  made  by  tbe  obligee. 

(a)  11  Co.  27. 
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or  with  bis  privity,  even  in  an  immaterial  part,  it  will  also  avoid  tbc  deed, 
Now  tliiLt  is  conSacd  merely  to  the  case  of  deeds,  and  does  not  in  the  tenns 
or  principle  of  it  apply  to  any  other  inBtrnmcnta  not  executed  with  the  same 
solemnity.  There  arc  many  forms  requisite  to  the  validity  of  a  deed,  vhieh 
were  origioalty  of  great  importance  to  mark  the  solemnity  and  notoriety  of 
the  transaction;  and  on  that  account  the  grantees  always  were,  and  still  are, 
entitled  to  many  privileges  over  the  holders  of  other  inBtnimenta.  It  wu 
therefore  reasonable  enough  that  the  party  in  whose  possession  it  was  lodged, 
should,  on  acconnt  of  its  superior  authenticity,  be  bound  to  preserve  it  entire 
with  the  strictest  attention,  and  at  the  peril  of  losing  the  benefit  of  it  in 
the  case  of  any  material  alteration  even  ky  a  stranger ;  and  that  he  is  the 
better  enabled  to  do  from  the  nature  of  the  instrument  itself,  which,  not 
being  of  a  negotiable  nature,  is  not  likely  to  meet  with  any  mutilation,  nnleaa 
through  the  fraud  or  negligence  of  the  owner ;  whereas  bills  of  exchange  are 
negotiable  instruments,  and  are  perpetually  liable  to  accidents  in  the  coarse 
of  changing  hands,  from  the  inadvertence  of  those  by  whom  they  are  nego- 
tiated, without  any  possibility  of  their  being  discovered  by  innooent  indorsees, 
who  are  ignorant  of  the  form  in  which  they  were  originally  drawn  or  ac- 
cepted ;  and  the  present  is  a  strong  instance  of  that ;  for  the  phuntiffs  can- 
not he  said  to  be  guilty  of  negligence  in  not  inquiring  how  the  blot  came 
on  the  hill,  which  mere  accident  might  have  occasioned.  That  the  same 
reasons,  upon  which  the  decisioDS  of  the  courts  upon  deeds  have  been 
grounded,  will  not  support  such  judgments  upon  bills,  will  best  appear  bj 
referring  to  the  authorities  themselves.  When  a  deed  is  pleaded  there 
must  be  upro/ert  in  curiam,  unless,  as  in  Bead  v.  Brookman,(i)  it  be  lost 
.  or  destroyed  by  accident,  which  must  however,  be  stated  in  *tlie 
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pleadings.     The  reason  of  which  is,  that  anciently  the  deed  wa« 


actually  brought  into  court  for  the  purpose  of  inspection;  and  if,  as  is  said 
in  10  Co.  92,  b.  the  judges  found  that  it  had  been  rased  or  interlined  in 
any  material  part,  they  adjudged  it  to  be  void.  Now  as  that  was  the 
reason  why  a  deed  was  required  to  be  pleaded  with  a  profert,  as  it  never 
was  necessary  to  make  a  profert  of  a  bill  of  exchange  in  pleading,  it  fur- 
nishes a  strong  argument  that  the  reason  applied  solely  to  the  case  of 
deeds.  So  deeds,  in  which  were  erasures,  were  held  void,  because  they 
appeared  on  the  face  of  them  to  be  suspicious.  13  Vin.  Abr.  tit.  Fails, 
37,  38  ;  Bro.  Abr.  FaiU,  pi.  11,  referring  to  44  Edw.  3,  42.  Nor  could 
the  GuppositioQ  of  fraud  have  been  the  ground  on  which  that  rale  was 
founded  with  respect  to  deeds ;  for  in  Moor,  35  pi.  116,  a  deed  which  had 
been  rased  was  held  void,  although  the  party  himself  who  made  it  had 
made  the  erasure;  which  was  permitting  a  party  to  avail  himself  of  his 
own  fraud  :  but  it  is  impoasiblo  to  contend  that  the  rule  can  be  carried  to 
the  same  extent  as  to  bills ;  nor  is  it  denied  but  that  if  the  blot  hero  bad 
been  made  by  the  acceptor  himself,  he  would  still  have  been  bound-  In 
Eeilw.  162,  it  is  said  that  if  A.  be  bound  to  B.  in  201.  and  B.  rase  ont 
10/.  all  the  bond  is  void,  although  it  is  for  the  advantage  of  the  obligor; 
and  even  where  an  alteration  in  a  deed  was  made  by  the  consent  of  both 
the  parties,  still  it  was  held  to  avoid  it.  2  Bol.  Abr.  29,  letter  U.  pi.  5. 
(Lord  Eenyon  observed  that  there  hod  been  decisions  to  the  contrary  uooe.) 

(ft)  8  T.  B.  IGl. 
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Fraud  could  not  be  the  principle  on  wliicb  those  cases  vere  determined ; 
whereas  it  ia  the  only  principle  on  which  the  rale  contended  for  can  be 
held  to  extend  to  bills  of  escbangej  bat  which  is  rebutted  in  the  present 
case  by  the  bets  found  in  the  special  verdict.  According  to  the  same 
Btrictoeas,  where  a  mere  mistake  was  corrected  in  a  deed,  and  not  known 
by  whom,  it  was  held  to  avoid  it.  2  Bol.  Ahr.  20,  pi.  6  ;  and  it  does  not 
abate  the  force  of  the  argument,  that  the  law  is  relaxed  in  these  respects, 
even  as  to  deeds,  for  the  qnestion  still  remains,  whether  at  any  time  bills 
of  exchange  were  construed  with  the  same  rigor  as  deeds  7  The  principle 
upon  which  all  these  cases  relative  to  deeds  were  founded  was,  that  oothing 
could  work  any  alteration  in  a  deed,  except  another  deed  of  eqnol  antben- 
ticity ;  and  as  the  party  who  had  possession  of  *the  deed  was  nj^fjn-] 
hound  to  keep  it  securely,  it  might  well  be  presumed  that  any  ma-  '-  J 
terial  alteration,  even  hj  a  stranger,  was  with  bis  connivance,  or  at  least 
through  his  culpable  neglect.  In  many  of  the  cases  upon  the  alteration  of 
deeds,  the  form  of  the  issue  has  weighed  with  the  court ;  as  in  1  Rol.  Rep. 
40,  (which  is  also  cited  in  Pigot's  case,  II  Co.  27,)  and  Michael  v.  Stock- 
with,  Cro.  El.  120,  in  both  which  cases  the  alteration  was  after  plea 
pleaded ;  and  on  that  ground  the  court  held  it  was  still  to  be  considered  as 
the  deed  of  the  party  on  non  ett  /actum.  Now  the  form  of  the  issue  in 
actions  upon  deeds  and  those  upon  bills  is  very  different :  in  the  one  case, 
the  issue  simply  is,  tchelher'it  u  l7ie  deed  of  the  party,  which  goes  to  the 
timeof'  the  plea  pleaded  1  as  appears  from  the  case  before  cited,  and  from 
5  Co.  119,  b.  and  Dy.  69 ;  but  here  the  issue  is,  vhether  the  defendant 
promised,  at  the  lime  of  the  acceptance,  to  pay  the  contents  ?  The  form  of 
the  issue  is  upon  his  promise,  arising  by  implication  of  law  from  the  act  of 
acceptance,  which  is  found  as  a  fact  by  the  special  verdict  agreeable  to  the 
hill  declared  on  in  the  second  count;  and  in  no  instance,  where  an  agree- 
ment ia  proved  merely  as  evidence  of  a  promise,  is  the  party  precluded  from 
showing  the  truth  of  the  case.  Not  only  therefore  the  forms  of  pleading 
are  different  in  the  two  cases,  bat  the  decisions  which  have  been  made  upon 
deeds,  from  wheoce  the  mis  contended  for  as  to  erasures  and  alterations  is 
extracted,  are  altogether  inapplicable  to  bills.  The  reasons  for  such  rigor- 
ons  strictness  in  the  one  case,  do  not  exist  in  the  other.  On  the  contrary, 
all  the  cases  upon  bills  have  proceeded  npon  the  most  liberal  and  equita- 
ble principles  with  respect  to  innocent  holders  for  a  valuable  consideration. 
The  case  of  Minct  v.  GibsonTn)  goes  much  forthcr  than  the  present;  for 
there  this  court,  and  afterwards  the  House  of  Lords,  held  that  it  was  com- 
petent to  inquire  into  eircumstnnoes  extraneous  to  the  hill,  in  ordei-  to 
arrive  at  the  truth  of  the  transaction  between  the  parties;  although  such 
ciroumstances  operated  to  establish  a  different  contract  from  that  which  ap- 
peared upon  the  face  of  the  bill  itself;  whereas,  the  evidence  given  in 
this  case,  and  the  facts  found  hy  the  special  verdict,  are  in  order  to  show 
what  the  bill  really  was;  which  it  is  competent  for  these  parties  to  do 
against  whom  no  fraud  can  be  imputed,  if  any  exist.  If  the  blot  had  fallea 
on  the  paper  *by  mere  accident,  it  cannot  be  pretended  that  it  would  r^Atifn 
have  avoided  the  bill;  and  non  emtitctt  upon  this  finding  that  It  I-  ^ 
did  not  so  happen.    Even  if  felony  were  committed  by  a  third  person, 


(d)  8  T.  B.  481,  in  B.  B.,  and  1 E.  Bl.  669,  in  Don.  Proo. 
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upon  it  himself,  jet  bis  crime  Eihal]  not  affect  an  innocent  partj,  to  whom 
the  hill  is  endorsed  or  delivered  for  ft  valuable  consideration.  In  Miller 
V.  Racc,({>)  nhcre  a  bank-note  had  been  stolen,  nnd  afterwards  passed  boad 
fide  to  the  plaintiff,  it  nas  held  that  be  might  recover  it  in  trover  against 
the  person  who  bad  stopped  it  for  the  real  owner.  And  the  ssme  point 
was  held  in  Peacock  v.  Rhodes,(c)  where  the  bill  was  payable  to  order. 
Again,  in  Price  v.  NcaleJt/)  it  was  held  that  an  acceptor,  who  had  paid  a 
forged  bill  to  an  innocent  indorsee,  could  not  recover  back  the  money  fnmi 
bini.  Now  if  it  be  no  answer  to  an  action  upon  a  bill  against  the  acceptor 
to  show  that  it  was  a  forgery  in  its  original  making  by  a  third  person's 
having  feigned  the  handwriting  of  the  drawer,  still  less  ought  any 
Bubacquent  attempt  at  forgery,  even  if  that  bad  been  found  which  is  not, 
to  weigh  against  an  innocent  holder.  But  it  wonld  have  been  impossible 
to  have  recovered  in  any  of  these  cases  if  the  deed  had  been  forged  in  any 
respect,  even  by  strangers  to  it ;  which  shows  that  these  several  inslra- 
mcnts  cannot  be  governed  by  the  same  roles.  And  so  little  have  the  forms 
of  hills  of  exchange  and  notes  been  observed,  when  put  io  opposition  to  ibe 
truth  of  the  transaction,  that  in  Russell  v.  Langstaffe(e^  the  court  held,  in 
order  to  gdt  at  the  justice  of  the  case,  that  a  person,  wiio  bad  indorsed  bis 
nnmo  on  blank  checks  which  he  bad  entrusted  to  another,  was  liable  to 
an  indorsee  for  tbo  sums  of  which  the  notes  were  afterwards  drawn ;  and 
yet  the  form  of  pleading  supposes  the  note  to  have  been  a  perfect  instni- 
ment,  and  drawn  before  the  indorsemeat.  But  the  case  which  is  most 
immediately  in  point  to  the  present,  is  that  of  Price  v.  Shnte,  £.  83  Car. 
2,  in  B.  R. ;{/)  there  a  bill  was  drawn  payable  the  1st  of  January ;  the 
person  upon  whom  it  was  drawn  accepted  it  to  be  paid  the  1st  of  March ; 
the  holder,  upon  the  bill's  being  brought  back  to  him,  perceiving  this  en- 
larged acceptance,  struck  out  the  let  of  March,  and  put  iu  the  1st  of  Janu- 
ary ;  and  then  sent  the  bill  to  be  paid,  which  the  acceptor  refused  j  where- 
Q  the  payee  struck  out  the  let  of  January,  and  put  in  *lbe  Ist 
of  March  again  :  and  in  an  action  brought  on  this  bill,  the  question 
was  whether  these  alterations  did  not  destroy  it?  and  it  was  ruled  ibej 
did  not.  This  case  therefore  has  settled  the  doubt,  and  having  never  been 
impeached,  but  on  the  contrary  recognised,  as  far  as  general  opinion  goes, 
by  having  been  inserted  in  every  subsequeot  treatise  upon  the  subject,  it 
eocms  to  have  been  acted  on  ever  since.  And  it  wonld  be  highly  mis- 
chievous if  the  law  were  otherwise:  far  however  negligent  the  owner  of  a 
deed  may  be  supposed  to  be,  who  lets  it  out  of  bis  possession,  the  holder  of 
a  bill  of  exchange  is  by  the  ordinary  course  of  such  transactions,  obliged 
to  trust  it,  even  in  the  hands  of  those  who?e  interest  it  is  to  avail  them- 
selves of  this  sort  of  objection.  For  it  is  most  usual  for  the  bill  to  be  left 
for  acceptance,  and  afterwards  for  pa3rment,  in  the  hands  of  the  acceptor, 
who  m;iy  be  tempted  to  put  such  a  blot  on  the  date  as  may  not  be  obKrvcd 
at  the  time,  through  the  confidence  of  the  parties.  Bat  even  if  the  altera- 
tion should  be  considered  as  having  destroyed  the  bill,  why  may  not  evi- 
dence be  given  of  its  contents,  upon  the  same  principle  as  governed  the 
case  of  Read  y.  Brokman  f(^)  where  it  was  held  that  pleading  that  a  deed 
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is  lost  by  time  and  accident,  Bupersedca  tbo  necessity  of  a  profert.  But  at 
any  rate,  the  plaintiffs  are  entitled  to  recover  on  the  general  counts  for 
money  paid,  and  money  had  and  received,  on  the  authority  of  Tatlock  v. 
Harris  ;(A)  for  though  it  is  not  expressly  stated  that  so  much  money  was 
received  hy  the  defendant,  yet  that  is  a  necessary  inference  from  the  fact 
of  acceptance  which  is  found. 

Por  the  defcndnnt  it  was  contCDdcd,  that  the  broad  principle  of  law  waa 
tliat  any  alteration  of  a  written  inutrument  in  a  material  part  thereof, 
avoided  such  instrument;  and  that  the  rule  was  not  merely  confined  to 
deeds,  though  it  happened  that  the  illustration  of  it  was  to  be  found  among 
the  old  cases  upon  deeds  only  because  formerly  most  written  undertakinga 
and  obligations  were  in  that  form.  This  principle  of  law  was  founded  in 
sound  sense ;  it  was  calculated  to  prevent  fraud,  and  deter  men  from  tam- 
pering with  written  securities :  and  it  would  be  directly  repugnant  to  the 
policy  of  such  a  law  to  permit  the  holder  of  a  bill  to  attempt  a.  fraud  of 
this  kind  ^tith  impunity ;  which  would  be  the  case,  if,  after  being  detected 
in  the  attempt,  he  were  '''not  to  "be  in  a  worse  situation  than  be  was  . 


before.    If  any  difference  were  to  be  made  between  bills  of  excbange 
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ind  deeds,  it  should  rather  be  to  enforce  the  rule  with  greater  strictness  as 
to  the  former  ;  for  it  would  be  strange  that,  because  they  ware  more  open 
to  fraud  from  the  circumstance  of  passing  through  many  hands,  the  law 
should  relax  and  open  a  wider  door  to  it  than  in  the  case  of  deeds,  where 
fraad  was  not  so  likely  to  be  practised.  The  principle  laid  down  in  Pigot's 
case^i')  is  not  diapated  as  applied  to  deeds.  But  the  first  answer  attempted 
to  be  given  is,  that  the  rule  as  to  deeds  is  «ut  generis,  and  does  not  extend 
to  other  instruments  of  an  inferior  nature,  because  it  arises  from  the  solemn 
sanction  attending  the  execution  of  instruments  under  seat.  As  to  this,  it 
is  sufficient  to  say  that  no  such  rcoson  is  suggested  in  any  of  the  books; 
but  the  rule  stands  upon  the  broad  ground  of  policy,  which  applies  at  least 
as  strongly  to  bills  as  to  deeds,  for  the  reason  above  given.  Then  it  is  sdd 
that  there  is  a  material  distinction  between  the  several  issues  in  the  two 
cases.  But  the  difference  is  more  in  words  than  in  sense ;  the  substance  of 
the  issue  in  both  cases  is,  whether  in  point  of  law  the  party  be  liable  to 
answer  npon  the  instrument  declared  on  7  and  therefore  any  matter  which 
either  avoids  it  abmido,  or  goes  in  discharge  of  it,  may  be  shown  as  mach 
in  the  one  case  as  in  the  other.  Upon  non  eet  /aclum  the  question  is, 
whether  in  law  the  deed  produced  in  evidence  be  the  deed  of  the  party?  so 
on  non  assumpsit  the  (juestion  is,  whether  the  bill  given  in  evidence  bo  in 
point  of  law  the  bill  accepted  by  the  defendant  ?  because  the  promise  only 
arises  by  implication  of  law  upon  proof  of  the  acceptance  of  the  identical 
bill  accepted,  and  given  in  evidence.  Now  neither  of  the  counts  in  the 
declaration  was  proved  by  the  facts  found.  For  in  the  first  count  the  bill 
is  dated  the  20th  of  March;  but,  as  there  is  no  evidence  of  the  defend- 
ant's having  accepted  such  a  bill,  of  course  the  plaintiffs  are  not  entitled  to 
recover  on  that  count.  Neither  can  they  recover  on  the  second,  because 
though  it  is  found  that  he  accepted  a  bill  dated  the  26th  of  March, 
as  there  stated,  yet  inasmuch  as  the  bill  stated  to  have  been  produced 
in  evidence  to  the  jury  is  dated  the  20th,  of  course  the  evidence  did 
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not  rapport  tbe  conot.  Witb  respect  to  the  cases  cited  of  lulla  of 
r*4fifil  ^'''^''^''S^  having  been  always  construed  by  the  most  libenl 
'-  i  'principles,  and  particularly  in  the  case  of  Minet  t.  Gibson,  tbe 
same  answer  may  be  gi^en  to  all  of  them,  which  is,  that  ao  far  from  tbe 
original  contracts  having  been  attempted  to  bo  altered,  all  those  aetiona 
were  brought  in  order  to  enforce  the  observance  of  them  in  their  genaine 
meaning  against  tbe  party  vbo,  in  the  Iatt«r  case  particularly,  eudearoKd 
by  a  trick  to  erode  the  contract;  whereas,  here  the  contract  has  been  sub- 
stantially altered  by  the  parties  who  endeavor  to  enforce  it ;  or  at  leut  bj 
those  whom  they  represent,  and  from  whom  they  derive  title.  Then  tk 
case  of  Molloy,  of  Price  v.  Shole,  is  chiefly  relied  on  by  tbe  plainliBa;  to 
which  several  answers  may  be  given.  First,  tbe  authenticity  of  it  maj  be 
questioned;  for  it  ia  not  to  be  found  in  any  reports,  althoagb  there  are 
several  contemporaneous  reporters  of  that  period.  In  the  next  place,  the 
bill,  as  originally  drawn,  was  not  altered  upon  tbe  face  of  it;  and  thereforeai 
againat  all  other  persons,  at  least  than  tbe  acceptor,  it  might  etill  be  enforced. 
But  principally  it  doca  not  appear  but  that  tbe  action  was  brought  aghast  ibe 
drawer,  who,  as  the  acceptor  had  not  accepted  it  according  to  the  teaoi  it 
the  bill,  was  clearly  liable;  as  the  payee  was  not  bound  to  abide  by  tbe 
enlarged  acceptance,  but  might  consider  it  as  no  acceptance  at  all.  Then 
if  this  bill  be  void  for  this  fraud,  no  evidence  could  be  given  to  prove  ill 
contents,  as  in  the  case  of  a  deed  lost ;  because  in  that  there  is  no  ttiui. 
But  even  if  any  other  evidence  might  have  been  given,  it  is  sufficient  to  »; 
that  in  this  case  there  was  none.  And  as  to  the  common  counts,  if  tbe 
general  principle  of  law  contended  for  applies  to  bills  of  exchange,  it  lill 
prevent  tbe  plaintifia  from  recovering  in  any  other  shape.  Besides  nbicb, 
it  is  not  stated  that  the  defendant  has  received  any  considenitioa ;  npM 
which  ground  the  case  of  Tatlock  v.  Harris  was  decided. 

In  reply  it  was  urged,  that  the  issue  was  not  whether  the  defendint  b»J 
accepted  this  bill  in  the  state  in  which  it  was  shown  the  jnry,butThetbeT 
be  had  promised  to  pay  in  consequence  of  having  accepted  a  bill  dated  ibe 
26tb  March,  drawn  by?  &c.;  and  those  facts  being  found,  the  promise 
necessarily  arises.  It  is  said  that  tbe  policy  of  tho  law  will  exlend  tb: 
same  rule  to  the  avoidance  of  bills  of  exchange  which  have  been  altered,  u 
to  deeds ;  because  there  is  even  greater  reason  to  guard  against  fraQdoleDl 
r*dr7i  *''l^''^t^ons  in  tbe  former  than  in  (he  latter  case.  To  which  it  ouj 
'■  -I  be  answered  that  tbe  foundation  cf  tbe  rule  fails  in  this  case;  for^° 
fraud  is  found,  and  none  can  be  pieaumcd ;  and  it  is  admitted,  that  if  'be 
blot  had  been  made  by  accident,  it  would  not  have  avoided  the  bill;  ib^ 
nothing  is  stated  to  show  that  it  was  not  done  by  accident.  Besides,  ib« 
policy  of  tbe  law  is  equally  urgent  in  favour  of  the  plaintiffs,  it  being  eqnill; 
politic  to  compel  a  performance  of  honest  engagements.  Here  the  defeso- 
ant  is  only  required  to  do  that  which  in  fact  and  in  law  he  has  promised  ta 
do.  And  if  lie  be  not  liable  on  this  contract,  he  will  be  protected  ia  wiib- 
holding  payment  of  that  money  which  he  has  received,  and  which  b;  tbe 
nature  of  his  engagement  he  undertook  to  repay.  No  answer  has  heea  given 
to  the  case  cited  from  Molloy ;  for  though  the  case  is  not  reported  in  >nT 
other  book,  it  bears  every  mark  of  authenticity,  by  noting  the  names  of  me 
parties,  the  ootart  in  which  it  was  determined,  and  the  time  of  the  deciaioD' 
and  it  has  been  adopted  by  subsequent  writers  on  tbe  same  eabject  Affi^ 
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the  alteration  there  was  full  as  imporlnDt  as  this,  for  it  equally  tended  to 
accelerate  the  d&y  of  pajmentj  and,  lastly,  it  ia  not  denied  but  that  the 
action  might  have  been  maintained  on  the  bill  against  any  other  person  than 
the  acceptor;  which  is  an  admission  that  the  policy  of  the  law  does  not 
attach  60  as  to  Toid  euch  instruments  upon  any  alteration,  for  othenriae  it 
would  bave  avoided  the  bill  against  all  parties. 

Lord  Kenyan,  C.  J. — The  question  is  not  whether  or  not  another  action 
may  not  be  framed  to  give  the  plaintiff  some  remedy,  but  whether  this 
action  can  be  sustained  by  these  parties  on  this  instrument  ? — for  the  instm- 
ment  is  the  only  mean  by  which  they  can  derive  a  right  of  action.  The 
right  of  action  which  subsisted  in  favour  of  Wilkinson  and  Cooke,  could 
not  be  transferred  to  the  plaintiA  in  any  other  mode  (ban  this,  inasmuch  as 
a  chose  in  action  is  not  assignable  at  law.  No  case,  it  ia  true,  has  been  cited 
either  on  one  side  or  the  other,  except  that  in  Molly,  of  which  I  shall  take 
notice  hereafter,  that  decides  the  question  before  us  in  the  identical  case 
of  a  bill  of  exchange.  But  cases  and  principles  have  been  cited  at  the  bar, 
which,  in  point  of  law  as  well  as  policy,  ought  to  be  applied  to  this  case. 
Tha^he  alteration  in  this  instrument  would  have  avoided  *it,  if  it  r^ARo-i  ' 
had  been  a  deed,  no  person  can  doubt.  And  why  in  point  of  policy,  '-  J  ^■ 
would  it  bave  bad  that  effect  in  a  deed  f  Because  no  man  shall  be  permitted 
to  take  the  chance  of  coramittiag  a  fraud,  without  running  any  risk  of  losing 
by  the  event,  when  it  is  detected.  At  the  time  when  the  cases  cited,  of  deeda, 
vere  determined,  forgery  was  only  a  misdemeanor:  now  the  punishment  of 
the  law  might  well  have  been  considered  as  too  little,  unless  the  deed  also  ' 
were  avoided;  and  therefore  the  penalty  for  committing  such  an  offence 
was  compounded  of  those  two  circumstances,  the  punishment  for  the  mia-  ; 
demeanor  and  the  avoidance  of  the  deed.  And  though  the  punishment  bai 
been  since  increased,  the  principle  still  remaina  the  same.  I  lay  out  of  my 
oonsideration  all  the  coses  where  the  alteration  was  made  by  accident:  for 
here  it  is  stated  that  this  alteration  was  made  while  the  bill  was  in  the 
possession  of  Wilkinson  and  Cooke,  who  were  then  entitled  to  the  amount  of 
it;  and  from  whom  the  plaintiffs  derive  title:  and  it  was  for  their  advantage 
(whether  more  or  less  ia  immaterial  here)  to  accelerate  the  day  of  payment, 
which  in  this  commercial  country  is  of  the  most  importance.  The  cases 
cited,  which  were  all  of  deeda,  were  decisions  which  applied  to  and  embraced 
the  simplicity  of  all  the  transactions  at  that  time:  for  at  that  time  almost 
all  written  engagements  were  by  deed  only.  Therefore  those  decisions, 
which  were  indeed  confined  to  deeds,  applied  to  the  then  state  of  affairs :  but 
they  establish  this  principle,  that  all  written  inatrumenta  which  were  altered 
or  erased  should  be  thereby  avoided.  Then  let  us  see  whether  the  policy 
of  the  law,  and  some  later  cases,  do  not  extend  this  doctrine  farther  than 
to  the  case  of  deeds.  It  is  of  the  greatest  importance  that  these  inatiu- 
jnents,  wbich  are  circulated  throughout  Europe,  should  be  kept  with  the 
utmost  purity,  and  that  the  sanctions  to  preserve  them  from  fraud  should 
not  be  lessened.  It  was  doubted  ao  lately  as  in  the  reign  of  George  the 
First,  in  Ward's  easefa),  whether  forgery  could  be  committed  in  any  instru- 
ment less  than  a  deed,  or  other  instrument  of  the  like  authentic  nature;  and 
it  might  equally  have  been  decided  there  that,  as  none  of  the  preceding 

(a)  2  8tr.  747,  and  2  Lord  BaTm.  1461. 
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tcndod  to  it.     But  it  vns  there  held  that  the  principle  extended  to  o:het 
iDstrumeDta  as  veW  as  to  deeds;  and  that  *the  law  irenl  u  fur  u 
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the  policy.     It  ia  on  tbc  same  reasoning  that  I  bare  furmed  my 


n  the  present  case.  The  case  cited  froni  MoUoy  indeed,  at  Ent  made 
a  different  impression  on  my  mind;  but  on  looking  over  it  with  great  atten- 
tion, I  think  it  is  not  applicable  to  this  case.  No  alteration  nas  ibcre  caade 
on  the  bill  itself;  but  the  party  to  whom  it  was  directed,  accepted  it  u 
payable  at  a  difTorent  time,  and  aftertvards  tlie  payee  struck  onl  the  enlarged 
acceptance  ;  and,  od  the  acceptor  refusing  to  pay,  it  is  said  that  an  action 
was  maintained  on  the  bill.  i3ut  it  does  not  say  against  wboni  tbe  action 
was  brought ;  and  it  could  not  have  bees  brought  against  the  ncctplor, 
whose  acceptance  was  struck  out  by  the  party  himself  who  bronghi  iLe 
action.  Taking  that  case  in  the  words  of  it,  ■'  that  the  alterations  did  oot 
destroy  the  bill,"  it  does  not  affect  this  case  :  not  an  iota  of  the  bill  ils^lf 
was  altered;  but  ou  the  person  to  whom  the  bill  was  directed  refudingto 
accept  the  bill  as  !t  was  originally  drawn,  the  holder  resorted  to  tbe  dra«er. 
TbeQ  it  was  contended  that  no  fraud  was  intended  in  (his  case  ;  at  least,  tbt 
none  is  found ;  but  I  think  that,  if  it  bad  been  done  by  accident,  that^hould 
have  been  found,  to  excuse  tbe  party,  as  in  one  of  the  cases  where  tho  tcil 
of  the  deed  was  torn  off  by  an  infant.  With  respect  (o  the  argument  dravn 
from  the  form  of  the  plea,  it  goes  tho  length  of  saying,  that  a  defcndaot  Is 
liable,  on  non  assumpsit,  if  at  any  time  ho  has  mude  a  promise,  notKitli' 
standing  a  subsequent  payment :  but  the  question  is,  whether  or  not  ibo 
defendant  promised  in  tbc  form  stated  in  the  declaration  ?  and  the  sub^bnce 
of  that  plea  is,  that  according  to  that  form  he  is  not  bound  by  law  to  pif. 
On  the  whole,  therefore,  I  am  of  opinion  that  this  falsiGeation  of  the  lasiro- 
ment  has  avoided  it ;  and  that,  whatever  other  remedy  the  plainti&  n»; 
have,  they  cannot  recover  on  this  bill  of  exchange.  ' 

Ashkurcl,  J.— It  seems  admitted  that,  if  this  had  been  a  deed,  the  allcn- 
tton  would  bavc  vitiated  it.  Now  I  cannot  see  any  reason  why  (he  prin- 
ciple on  which  a  deed  would  b:ivc  been  avoided  should  not  extend  to  tk 
case  of  a  bill  of  exchange.  Ail  writteu  contracts,  whether  by  deed  or  not, 
arc  intended  to  be  staudlog  evidence  against  the  parties  entering  into  them. 
There  is  no  raagio  in  parchment  or  in  wax  ;  and  a  bill  of  exchange,  ihougli 
„,_....  not  a  deed,  is  •evidence  of  a  contract  as  much  as  a  deed;  and  ths 
*■  -I  principle  to  be  extracted  from  the  case  cited  is,  that  any  alleratloa 
avoids  the  contract.  If  indeed  the  plaintiffs,  who  arc  innocent  holdi^r;  of 
this  bill,  have  been  defrauded  of  their  money,  they  may  recover  it  huti  in 
another  form  of  aclion  :  but  I  think  they  cannot  recover  upou  this  iBStm- 
ment,  which  I  consider  to  be  a  nullity.  It  is  found  by  the  verdict  that  the 
alteration  was  made  while  the  bill  was  in  possession  of  Wilkinson  i 
Cooke ;  and  it  certainly  was  for  their  advantage,  because  it  accelerated  tin 
day  of  payment.  Now,  upon  these  facts,  the  jury  would  perhaps  have  ton 
warranted  in  finding  that  ihc  altcralinn  was  made  by  thcui  :  at  allevtnls,il 
was  their  business  to  preserve  the  bill  without  any  alteration.  If  Wiltin- 
Eon  &  Cooke  had  brought  this  aclion,  they  clearly  could  not  have  rccorerco, 
because  they  must  suffer  for  any  alteration  of  the  bill  while  it  was  in  tbeir 
custody  :  then,  if  the  objeulirn  would  have  prevailed  in  an  action  brougbl 
by  them,  it  must  also  hold  with  regard  to  the  plaintiffs,  who  derive  title 
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ander  them.  For  irlierever  a  party  takes  a  bill  under  svti  euapicious  cir- 
CUT-Elnnces  appearing  on  the  face  of  it,  it  is  hia  duty  to  inquire  how  the 
nltcration  was  made ;  he  takes  it  ut  hia  risk,  and  must  take  it  subject  to  tho 
Eame  objections  aa  lay  against  the  party  from  whom  bo  received  it.  TJpoa 
the  whole,  there  seems  to  be  no  difference  between  deeds  and  bills  of  ex- 
change in  this  respect  in  favour  of  the  latter  :  but,  on  the  contrary,  if  there 
be  any  difference,  the  objection  ought  to  prevail  vpith  greater  force  in  the 
latter  than  in  the  formerj  for  it  is  mors  particularly  necessary  that  bills  of 
eichaage,  wLich  are  daily  circulated  from  band  to  hand,  should  be  preserved 
with  greater  purity  tlian  deeds,  which  do  not  peEB  in  circulation.  It  would 
be  extremely  dangerous  to  permit  tiie  pnity  to  recover  on  a  bill  as  it  was 
originally  drawn,  after  an  attempt  to  commit  a  fraud,  by  accelerating  the 
time  of  payment.  For  these  reasons,  therefore,  1  concur  in  opinion  with 
my  Lord. 

Bullcr,  J. — In  a  case  circumstanced  as  the  present  is,  in  which  it  ia 
apparent,  as  found,  and  has  been  proved  bcyoud  all  doubt,  that  the  bill  of 
exchange  in  question  was  given  for  a  full  and  valuable  consideration,  that 
the  plaintiffs  are  houcst  and  inaoceut  holders  of  it,  and  that  the  defendant 
has  the  amount  of  the  bill  in  bis  hands,  it  is  astonishing  to  *me  tbat  - 


a  jury  of  merchants  should  hesitate  a  moment  in  finding  a  verdict 
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rally  for  the  plaintiffs,  more  especially  as  I  undersland  it  was  left  to 
them  by  tiie  Obief  Justice  to  read  the  bill  as  it  undoubtedly  was  drawn,  and 
by  tbat  means  to  put  an  end  to  iLe  question  at  once.  It  was  rightly  so  left 
to  the  jury  by  his  Lordship ;  for  that  was  the  furtherance  of  the  justice  of 
the  case,  and  it  tended  to  prevent  expense,  litigation,  and  delay,  wbich  are 
death  to  trade.  That  the  defendant  cannot  be  suffered  to  pocket  the  money 
for  which  this  bill  was  drawn,  or  to  enable  the  drawer  to  do  so,  but  that 
Booner  or  later,  provided  a.  hankruptey  do  not  intervene,  it  must  be  paid,  1 
presume  no  man  will  doubt.  Tbe  drawer  has  received  the  value,  the  plain- 
tiffs have  paid  it,  and  (he  defendant  has  it  in  his  bands.  On  this  abort 
statement,  every  one  who  heurs  me  must  anticipate  mo  in  saying  that  the 
defendant  must  pay  it.  Nay,  if  actual  forgery  bad  been  committed,  tbe 
defendant  could  not  be  permitted  to  retain  the  money;  he  must  00*1  get  900/. 
by  the  crime  of  anolbcr ;  but  in  such  a  case,  I  agree  it  would  be  difficult 
to  sustain  the  present  or  any  action  for  the  money  till  something  further 
had  happened  than  has  yet  been  done.  Tbe  law,  proceeding  on  principles 
of  public  policy,  has  wisely  said — That  where  a  case  amounts  to  fclouy,  you 
shall  not  recover  against  tbe  felon  in  a  civi!  action  ;  but  that  rule  does  not 
appear  by  any  printed  authority  io  have  been  extended  beyond  actions  of 
trespass  or  lorl,  in  which  it  is  said  that  the  trespass  is  merged  in  (he  felony. 
That  is  a  rule  of  law  calculated  to  bring  offenders  to  justice.  liut  whether 
that  rule  extend  to  any  case  after  the  offender  is  brought  to  justice,  or 
whether  at  any  time  it  may  bo  resorted  to  in  an  action  between  persons  guilty 
of  no  crime,  are  <]ucs{ions  upon  nhich  I  have  formed  no  opinion,  because 
this  case  does  not  require  it.  Upon  this  special  verdict,  there  is  no  founda- 
tion for  saying  that  any  one  has  been  guilty  of  forgery,  nor  even  of  a  fraud, 
as  it  strikes  ray  mind.  Fraud  or  felony  is  not  to  be  presumed;  and  unless 
it  be  found  by  the  jury,  tbo  court  cannot  imply  it.  Minet  v.  Gibson  is  a 
most  decisive  authority  for  that  proposition,  if  any  be  wanted  ;  and  I  do  not 
thiuk  there  is  ony  foundation  for  the  distinction  attempted  to  bo  taken  be- 


.,._„  tween  that  case  and  the  present.  It  has  been  contended  that  the 
'■  -I  party  there  recovered,  because  the  nature  of  the  *obligatioD  was  not 
altered :  bat  the  determination  did  not  proceed  entirely  on  that  groond,  bnt 
on  this,  that,  according  to  the  true  intent  and  meaning  of  the  parties,  the 
bail  viaa  iotcnded  to  he  made  payable  to  bearer;  so  here  the  plaintifTs  do 
not  attempt  to  enforce  the  contract  contrary  to  the  terms  of  it,  but  according 
to  that  form  by  which  the  defendant  originally  consented  to  he  bound,  as 
stated  in  the  second  count.  The  special  verdict  finds  that  Peel  &  Co.,  on 
the  26th  of  March,  1788,  drew  a  bill  of  exchange  on  the  defendant  for  947/. 
10».,  payable  to  Wilkinson  &  Co. ;  which  bill,  as  the  same  haa  bcon  altered, 
accepted,  and  written  upon,  is  set  out  in  hsec  verba.  Upon  the  facsimile 
copy  of  the  bill  set  out  in  the  verdict,  there  appears  to  be  a  blot  over  tbe 
date  ;  and  the  jury  have  thought  fit  to  read  it  ss  it  now  stands,  the  ^Oth. 
I  must  confess  I  should  never  have  read  it  so ;  for  seeing  that  there  was 
something  above  the  figure  0,  that  is  the  last  reading  which  I  shonld  have 
given  to  it.  I  should  have  said  on  the  face  of  the  bill,  this  must  have  been 
either  a  6  or  an  8  ;  it  could  not  have  been  8,  because  the  0  is  as  high  as  tbe 
2,  and  therefore  it  must  be  a  6  ;  but  the  jury  have  found  no  difficulty  in 
saying  it  was  a  6 ;  and  I  will  esamine  presently  whether  there  be  any  objec- 
tion to  let  it  [cmain  as  a  6.  The  verdict  further  finds  that  the  defendant, 
before  any  alteration  of  the  bill,  accepted  it ;  and  Wilkinson  and  Co.,  in- 
dorsed it  to  the  plaintiffs,  who  paid  a  valuable  consideration  for  it.  Then  it 
is  stated,  that  whilst  the  bill  was  in  the  hands  of  Wilkinson  and  Cooke,  the 
date,  without  the  authority  of  the  defendant,  was  altered  by  persons  un- 
known, from  the  261h  to  the  20th  of  March.  They  further  find  that  the 
words  "  23rd  of  June"  were  inserted  at  the  top  of  the  bill,  to  mark  that  the 
bill  would  then  become  due;  and  that  the  alteration  and  the  blot  were  on 
the  bill  when  it  was  delivered  to  the  plaintiff.  This  is  the  full  substance  of 
the  special  verdict ;  and  there  is  neither  forgery,  felony,  nor  fraud,  found  or 
supposed  by  the  jury  ;  we  therefore  can  neither  intend  nor  infer  it-  The 
verdict  amounts  only  to  saying  there  is  a  blot  on  the  bill,  hut  bow  it  came 
there  we  don't  know ;  and  we  beg  to  ask  tlie  Court  whether  the  circnm- 
stance  of  a  blot  being  oa  the  bill  which  we  cannot  nceonnt  for  makes  the 
bill  void.  Provided  I  have  accurately  slated  the  question,  surely  such  a 
r*l7<ti  ^'^'''^''^^  ^^  without  precedent.  Suppose  a  child  had  torn  out  a  bit  of 
1-  -1  the  *bill  on  which  the  top  of  the  6  was  written,  is  tbe  bolder  of  the 
bill  to  lose  his  947/.  ?  or  is  the  defendant  to  get  947/.  by  such  an  accident  7 
But  to  decide  whether  I  have  accurately  stated  the  question  in  the  cause,  it 
is  necessary  to  examine  the  words  of  the  special  verdict  minutely,  and  by 
degrees.  The  jury  have  said  that  the  bill  was  altered.  The  word  "altered" 
may  raise  a  suspicion  and  alarm  In  our  minds  ;  but  let  not  our  judgment  be 
run  away  with  by  a  word,  without  esamiuing  the  true  sense  and  meaningof 
it  as  it  is  used  in  the  place  where  we  find  it.  How  was  it  altered,  what  ia 
the  alteration,  when  was  it  made,  and  for  what  purpose?  The  jury  have  said 
it  was  altered  by  means  of  putting  a  blot  over  the  date ;  but  by  whom  or  wben 
that  was  done  we  don't  know,  further  than  that  it  was  done  whilst  the  bill 
was  in  the  possession  of  Wilkinson  and  Cooke ;  but  we  do  not  find  that  it 
was  done  for  any  bad  purpose,  or  with  any  improper  view  whatever.  Upon 
this  finding,  tbe  Court  are  bound  to  say  it  was  done  innocently.  Bnt  the 
jury  have  also  sud,  that  "  June  23rd"  was  inserted  at  the  top  of  the  bill  W 
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mark  when  the  hill  would  hecomo  dne.    When  and  by  whom  was  that  done  ? 

The  jurj  have  not  said  ono  word  npon  the  subject.  Was  that  done  even 
during  any  part  of  the  time  whilst  the  hill  was  in  the  possession  of  Wilkin- 
son  and  Cooke  7  No.  It  is  consistent  with  the  fiodiag,  that  the  plaintiffs, 
who  are  found  to  be  h<m&fids  holder?  of  the  bill,  upon  reading  the  date  to 
bo  the  20  th,  and  cakulating  the  time  which  it  had  to  run  from  that  date,  put 
down  "  Juno  23rd"  with  the  most  perfect  innocence.  If  the  bill  had  been 
originally  dated  the  20th,  the  23rd  June  would  have  been  the  true  time 
of  payment.  Bat  admitting  that  a  wrong  dale  had  been  put  down,  as 
denoting  the  time  of  payment,  is  there  any  case  or  authority  which  says  that 
that  circumstance  shall  render  the  bill  void  7  Every  bill  which  has  been 
negotiated  within  the  memory  of  man  is  marked  by  some  bolder  or  another 
with  the  day  when  it  will  become  or  is  supposed  to  become  due.  That  in 
some  sense  of  the  word  is  an  alteration;  for  it  makes  nn  addition  to  the  bill 
■which  was  not  there  when  it  was  drawn  or  accepted.  But  was  it  done  frau- 
dulently 7  The  answer  is — It  was  not,  and  therefore  it  is  of  no  avail.  So  here 
the  jury  have  not  said  it  was  done  fraudulently,  and  therefore  it  affords  no 
objection.  When  the  jury  have  *stated  what  the  alteration  is,  and  rMA-rAi  ' 
how  it  was  made,  namely,  by  making  a  blot,  and  having  fixed  no  '-  ■* 
sinister  orimproper  motive  for  so  doing,  it  is  the  same  as  if  they  had  said 
only  "  here  is  a  blot  on  the  bill."  Suppose  the  jury  had  said  in  a  few  worda 
tbat  this  bill  was  drawn,  indorsed,  and  accepted,  by  the  defendant,  as  the 
plaintiffs  allege,  bnt  here  is  a  blot  upon  it  which  makes  the  date  look  like 
the  20th  instead  of  the  26th.  The  true  answer  would  have  been— blot  out 
the  blot  by  your  own  understanding  and  conviction,  and  pronounce  your 
.verdict  according  to  the  truth  of  the  case.  It  was  nobly  said  in  another 
place,  (I  beard  it  with  pleasure,  and  thonght  it  becoming  the  dignity  of  the 
person  who  pronounced  it,  and  the  place  in  whicli  it  was  pronounced,) 
"  That  the  law  is  best  applied  when  it  is  subservient  to  the  honesty  of  the 
case.  And  if  there  be  any  rule  of  law  which  says  you  cannot  recover  on  any 
inatrumentbnt  according  to  the  terms  of  it,  forlorn  would  bo  the  case  of  plaln- 
tiB».  By  the  temperate  rules  of  law  we  must  square  our  conduct."  The 
honesty  of  the  plaintiffs  case  has  been  questioned  by  no  one;  and  therefore 
I  should  imagine  the  wishes  of  ns  all  would  have  been  in  favour  of  their 
claim,  provided  we  are  not  bound  down  by  some  stubborn  rule  of  law  to 
decide  against  them.  Here  again  I  must  beg  leave  to  resort  to  what  was 
forcibly  said  in  another  place,  npon  a  similar  subject,  and  which  I  shall  do 
aa  nearly  in  the  words  which  passed  at  the  time  as  I  can  ;  because  tbcy  car- 
ried conviction  to  my  mind;  because  tbcy  contain  my  exact  sentiments; 
and  because  they  are  more  emphatical  than  any  which  I  could  substitute  in 
the  place  of  them  "  The  question  (it  was  said)  is,  wbether  there  be  any 
rule  of  law  so  reluctant  that  it  will  not  recede  from  words  to  eaforc^  the 
intention  of  the  parties.  I  believe  there  is  no  such  rule.  For  half  of  a 
century  there  have  been  various  cases  which  have  left  the  question  of  for-, 
gery  nntouchod.  If  a  bill  be  forged,  the  acceptor  is  bound."  Speaking  of. 
the  case  of  Stone  v.  Freeland,  it  was  said,  "  if  any  one  say  that  case  is  not 
law,  let  him  show  why  it  is  not  so.  Judges  can  only  look  to  former  deci- 
aions.  This  has  been  a  rule  in  the  commercial  world  above  twenty  years." 
This  reasoning  seems  to  me  to  he  sound  and  decisive,  if  it  apply  to  the  pre- 
sent case;  and  to  prove  that  it  does  apply,  I  need  only  quote  the  case, 
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._-,.  mondoned  at  the  bar,  of  Price  t.  Shnte,  reported  in  Beawea's  Lex 
L  '^"'-1  *Mercat.,  tit.  Bill  of  Exchange,  pi.  222,  and  Moll.  109.  Tbere  a 
bill  vas  payable  1st  Janoary,  and  the  peraon  to  whom  it  was  directed  ac- 
cepted it  to  pay  on  tbe  1st  of  March,  with  which  the  servant  returned  to  fait 
master,  who,  perceiving  this  enlarged  acceptance,  struck  out  the  1st  of 
March  and  put  in  the  Ist  of,  January,  and  at  that  time  sent  the  hill  forpaj- 
ment,  which  the  acceptor  refused;  whereupon  the  possessor  struck  oat  tbe 
1st  of  Janaary  and  inserted  the  1st  of  March  again.  In  an  action  brosgbi 
on  this  bill,  ^e  question  was,  whether  these  alterations  did  not  destroy  tbe 
bill ;  and  ruled  by  Lord  Chief  Jastice  Femberton,  that  they  did  not.  Now, 
OR  reading  this  ease,  I  cannot  consider  it  in  any  other  light  than  as  an  action 
brought  against  the  acceptor ;  for  it  only  states  what  passed  between  tboK 
parties.  Here  then  is  a  rule  which  has  prevailed  in  the  commercial  world 
for  110  years ;  it  stands  unoontradioted  and  unimpeached :  it  was  deoded 
by  great  authority ;  and,  as  I  take  it,  on  deliberation.  For  when  it  is  said 
to  have  been  in  B.  B.,  that  must  either  have  been  in  this  court,  or  on  a  ease 
saved  by  Chief  Jnstice  Femberton  for  bis  own  opinion ;  which  was  a  e<»n- 
mon  way  of  proceeding  in  those  days.  In  that  case  the  term  "alteration" 
is  used,  and  therefore  we  need  not  be  frightened  or  alarmed  at  that  word. 
The  efibct  of  the  alteration  was  to  accelerate  the  payment ;  so  it  is  here. 
But  in  one  respect  that  cose  goes  beyond  the  present;  for  there  the  altera- 
tion was  made  by  the  plaintiff  himself ;  here  it  was  not.  It  is  true,  in  that 
ease,  when  the  plaintiff  found  be  could  not  receive  the  money  on  the  1st  of 
January,  he  altered  it  back  to  the  Ist  of  March ;  but  if  the  first  alteration 
vitiated  tbe  bill,  no  subsequent  alteration  could  set  it  np  against  the  acceptor 
without  his  consent.  Hero  the  plaintiffs  have  not  rcaltered  the  bill;  hul 
they  have  acted  a  more  honest  i»rt;  they  have  left  tbe  bill  as  it  was  to 
speak  for  itself;  but  they  have  treated  it  as  a  bill  of  the  26tli  of  March; 
they  have  proved  that  it  was  a  bill  of  the  26th  of  March ;  they  demanded 
payment  according  to  that  date ;  and  the  jury  have  found  all  these  facts  to 
be  true.  And  it  is  material  to  consider  what  was  the  issue  joined  between 
the  parties;  for  there  la  a  great  deal  of  difference  between  the  plea  of  km 
eit  factum  and  the  present :  here  tbe  question  is,  whether  the  drawer  made 
such  a  hill,  and  whether  the  defendant  accepted  it ;  and  this  is  found  by  the 
.  jury.     Then  the  *case  of  Frice  v.  Shnte,  in  sense  and  sub'atancs,  is 
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minate  and  immaterial  circumstance.  The  plaintiff's  in  treating  the  bill, 
and  making  a  demand  as  they  have  done,  seem  to  have  followed  the  sober 
advice  snd  directions  given  by  Beanes  In  pi.  190 ;  where  he  says,  "  be  thit 
is  possessor  of  a  bill  which  only  says  'pay,'  without  mentioning  tbe  time 
when,  or  that  is  without  a  date,  or  not  clearly  and  legibly  written,  payable 
Bome  time  after  date,  &c.,  so  that  the  certain  precise  time  of  payment  can- 
not be  calculated  or  known,  must  be  very  circumspect,  and  demand  tb* 
money  whenever  there  is  any  probable  appearance  of  the  time  being  com- 
pleted that  was  intended  for  its  payment;  or  that  he  can  demonstrate  mj 
circumstance  that  may  determine  it,  or  make  it  likely  when  it  shall  be  paid.'' 
It  Is  impossible  that  this  writer  shonld  have  supposed  that  the  bill  wv 
rendered  void  by  any  blot,  obliteration,  or  erasure :  on  the  contrary,  be  telk 
you  that  it  must  be  demanded  in  time,  and  that  you  may  make  out  by  eir- 
cnmstaQces  or  other  evidence  when  it  was,  or  was  likely  to  be,  payabls. 
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That  has  been  made  out  bj  the  evideoco  iu  the  present  case.  Upon  this 
head  I  shall  only  add  one  aathorjty  more,  which  is  Garth.  460,  where  a 
bill  wu  aooepted  after  a  daj  of  pajmoot  woa  elapsed.  It  was  objected  that 
it  was  impossible  ia  sach  a  case  for  the  defendant  to  pay  according  to  the 
tenor  of  the  bill,  and,  therefore  the  declaration  was  bad ;  but  the  Court 
held  it  good,  and  said  the  e&eot  of  the  bill  was  the  payment  of  the  money, 
and  not  the  day  of  payment.  So  here  the  defendant  having  accepted  this 
bill,  whatever  may  be  the  construction  as  to  the  date,  must  pay  the  money. 
I  hold  that  ia  this  case  there  is  no  fraud  either  express  or  implied ;  aud ' 
that  as  the  plaintiffs  have  proved  that  they  gave  a  valuable  consideration 
for  the  bill,  and  that  it  was  indorsed  to  them  by  those  through  whose  hands 
it  passed,  their  case  ia  open  to  no  objectioa  whatever.  But  I  will  suppose 
for  a  moment,  though  the  case  do  not  warrant  it,  that  Wilkinson  and  Cooke 
did  mean  a  fraud;  still  I  am  of  opinion  that  would  not  affect  the  eaac 
between  the  plaintiffs  and  the  defendant.  It  is  a  common  saying  in  our 
law-books,  that  fraud  vitiates  every  thing,  I  do  not  quarrel  with  the 
phrase,  or  mean  in  the  smalleat  degree  to  impeach  tho  various  cases  which 
have  been  founded  on  the  proof  of  fraud.  But  still  we  mast  recollect  that 
the  principle*  which  I  have  mentioned  is  always  applied  ad  hotni-  rtiAi-j-i 
nem.  He  who  is  guilty  of  a  fraud  shall  never  be  permitted  to  ^  -' 
avail  himself  of  it;  and  if  a  contract  founded  in  fraud  be  questioned 
between  the  parties  to  that  contract,  I  agree,  that,  ad  against  the  person  who 
has  committed  the  fraud,  and  who  endeavors  to  avail  himself  of  it,  the 
contract  shall  be  considered  as  null  and  void.  Dut  there  is  no  case  in  which 
a  fraud  intended  by  one  man  shall  overturn  a  fair  and  hanS.  fide  contract 
between  two  others.  Even  as  between  the  parties  themselves  we  must  not 
forget  the  figurative  language  of  Lord  Chief  Justico  Wilmot,  who  said  lliat 
"  the  statute  law  Is  like  a  tyrant ;  where  he  comes,  he  makes  all  void ;  but 
the  common  law  is  like  a  nursing  father,  and  makes  void  only  that  part 
where  the  fault  is,  and  preserves  the  rest;"  2  Wi)s.  SSI.  If  an  alteration 
be  made  to  effect  a  fraud,  the  alteration  shall  be  laid  out  of  the  question ; 
but  stiil  the  oontrsot  shdl  exist  to  its  original  and  honest  pnrpose,  and  shall 
be  carried  into  execution  as  if  the  fraud  had  never  existed.  A  case  some- 
what similar  to  this  is  to  be  found  in  the  book  which  I  have  before  quoted, 
and  which  though  not  a  binding  legal  authority,  yet,  where  its  propositions 
are  founded  on  practice  and  good  sense,  is  deserving  of  some  attention. 
Beawes,  tit.  Bill  of  Exchange,  pi.  135,  says,  "  where  the  possessor  of  a  bill 
payable  to  hia  order  falb,  and  to  defraud  his  creditors  indorses  it  to  another^ 
who  negotiates  it,  and  effectually  receives  the  value,  indorsing  it  again  to  a 
third,  &o.,  and  though  the  creditors,  having  discovered  the  fraud,  oppose  it,. 
yet  the  aoceptont  must  pay  it  to  him  who  comes  to  receive  it,  on  proof  (hat 
he  paid  the  real  value  for  it."  But  it  has  been  contended  that  there  is  an 
analogy  between  bflls  of  exohange  and  deeds,  and  that  in  tho  case  of  deeds 
any  erasure  or  alteration  will  avoid  the  deed.  In  answer  to  this,  first,  I 
deny  the  analogy  between  bills  of  exchange  and  deeds,  and  there  is  no 
authority  to  support  it.  In  the  case  of  deeds,  there  must  be  a  projkrl,  and, 
as  we  learn  from  10  Co.  92,  h.,  in  ancient  times  the  judges  pronoooccd  upon 
view  of  the  deed,  though  Lord  Coke  says  that  practice  was  afterwards 
altered.  But  there  never  ia  a  profert  of  a  hill  of  exohaige;  the  judges 
cannot  detennine  on  a  view  of  that,  but  it  must  be  left  to  a  jury  to  decide 
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upon  the  whole  of  the  evidence,  according  to  the  truth  of  the  caM.  Again, 
r*d.7Ai  '"  ^^°  '''case  of  joint  and  several  bonda  the  objection  was  founded 
L  -^  on  its  being  a  sobstantial  injury  to  the  defendant;  for  if  it  were 
considered  aa  a  sole  bond,  the  defendunC  would  be  answerable  for  the  whole 
debt;  but  if  it  were  a  joint  bond,  he  wouid  be  liable  to  onlj  half  or  othn 
pro  port  iooable  part  of  it.  So  far  in  those  dajs  did  the  Court  look  into  the 
equity  of  the  case.  But  the  blot  on  this  bill  ia  no  injary  to  the  defendant; 
ho  is  not  liable  to  pay  till  the  bill  became  due,  computing  the  time  from 
the  original  date;  then  be  must  pay  it :  he  alone  ia  liable;  and  he  never 
can  be  charged  a  sccood  time  on  the  bill.  Secondly,  it  is  not  nniTer«ally 
true  that  a  deed  is  destroyed  by  an  alteration,  or  by  tearing  off  tbe  seaL 
In  Palm.  403,  a  deed  which  had  eraaurea  in  it,  and  from  vrhicb  the  seal 
was  torn,  was  held  good;  it  appearing  that  the  seal  was  torn  off  by  a  little 
boy.  So  in  any  case  where  the  seal  is  torn  off  by  accident  after  plea 
pleaded,  aa  appears  by  tbe  case  quoted  by  the  plaintiff's  connael.  And  in 
these  days,  I  think  even  if  the  seal  were  torn  off  before  the  action  brought, 
there  would  be  no  difficulty  in  framing  a  declaration,  which  would  obviate 
every  doubt  upon  that  point,  by  stating  the  truth  of  the  case.  The  dif- 
ficulty which  arose  in  the  old  caaes  depended  very  much  on  the  technical 
forms  of  pleading  applicable  to  deeds  alone.  The  plaintiff  made  aprn/erl  of 
the  deed  under  seal,  wbiob  he  still  must  do,  unless  he  can  allege  a  sufficient 
ground  for  excusing  it;  when  that  is  done,  the  deed  or  the^ro/er(  must 
agree  with  tbat  stated  in  the  declaration,  or  the  plaintiff  fails.  Uut  a  pro- 
ftrt  of  a  deed  without  a  seal  will  not  snpport  the  allegation  of  a  deed  with 
a  seal.  For  these  reasons  I  am  of  opinion  that  the  plaintiffa  are  entitled  to 
judgment  on  the  second  count,  which  is  drawn  upon  the  bill,  stadng  it  to 
bear  date  tbe  26th  March. 

But  supposing  there  could  be  any  doubt  on  tbiR  part  of  the  case,  I  am 
alao.  of  opinion  tbat  the  plaintiffs  are  entitled  to  their  judgment  on  either  of 
the  two  counts  for  money  paid,  or  for  money  had  and  received.  Here  it 
is  material  to  recall  to  our  minds  the  facts  found  by  the  verdict.  The  bill 
produced  to  Ihe  jury  was  drawn  for  value,  and  was  accepted  by  the  defiend- 
aut.  He  is  not  found  to  have  no  effects  of  the  drawer's  in  his  hands;  and 
his  acceping  the  bill  imports,  and  is  at  the  least  ^n'mfl /arte  evidence,  that 
r«iTOi  ''^  )\^^\  and  on  this  verdict  he  must  be  taken  *ta  hare  the  amount 
L  ^  in  hia  bands.  In  Burr.  1675,  Aston,  J.,  said,  it  is  an  admission  of 
effects.  By  his  acceptance  he  gave  faith  to  the  bill ;  and  the  plaintiffs, 
giving  credit  to  that  fact,  have  actually  paid  the  value  of  the  bill  on  receiv- 
ing it.  On  this  caae  the  money  paid  by  the  plaintiffs  is  money  paid  for  the 
use  of  the  defendant;  for  the  money  was  advanced  on  .the  credit  of  the 
defendant,  and  in  consequence  of  his  nndertaking  to  pay  the  bill.  Again, 
the  money  in  the  defendant's  hands  is  so  much  money  received  by  him  for 
the  use  of  the  plaintiffs,  who  were  holdera  of  the  bill  when  it  became  due. 
Tbe  defendant  has  got  that  money  in  his  pocket,  which  in  justice  and  con- 
eaience  tbe  plaintiffs  ought  to  have,  aad  therefore  tbey  are  entitled  to 
recover  it  in  an  action  for  money  had  Bad  received. 

In  answer  to  this,  it  was  in  tbe  last  term  suggested  for  con^deration, 
whether  this  bill  after  the  alteration  were  not  a  c/uvm  in  action,  which  conld 
not  be  assigned  f  It  is  laid  down  in  our  old  boolis,  that  for  avoiding  main- 
tenance a  chose  in  adlmi  cannot  be  aa^gued,  or  granted  over  to  another. 
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Go.  Liu.  211,  t,,  2C6,  a.;  2  Roll.  45, 1.  40.  The  good  sense  of  that  rnlo 
seema  to  me  to  be  very  qucstiooable ;  and  in  e»ty  na  well  as  modern  times 
it  has  been  so  explained  uwsj,  that  it  remains  at  moat  only  an  objection  to 
the  form  of  the  action  in  any  case.  In  2  Roll.  Abr.  45  &,  46,  it  ia  admitted 
that  an  obligation  or  other  deed  may  be  granted,  so  that  the  writing  passes : 
hntitia  said  that  the  grantee  cannot  sdq  for  it  in  bis  own  name.  If  a  third 
person  be  permitted  to  acqatre  the  interest  in  a  thing,  whether  he  is  to  bring 
the  aotion  in  his  otrn  name,  or  in  the  name  of  the  grantor,  does  nob  seem  to 
me  to  affect  the  queation  of  maintenance.  It  ia  cnrious,  and  not  altogether 
tiseless,  to  see  how  the  dootrine  of  maintenance  has  from  time  to  time  been 
roceived  in  Westminster  Hall.  At  one  time,  not  only  he  who  laid  out  money 
to  assist  anotber  in  his  cause,  but  he  that  by  his  friendship  or  interest  saved 
him  an  expense  which  he  would  otherwise  be  put  to,  was  held  guilty  of 
maintenance.  Bro.  tit.  Maintenance,  7, 14, 17,  &c.  ^aj,  if  be  officiously 
gave  evidenoe,  it  was  maintenance;  so  that  he  must  have  had  a  wuhpaena, 
or  suppress  the  truth.  That  such  doctrine,  repugnant  to  every  boneat 
feeling  of  the  human  heart  should  be  soon  laid  aside,  must  be  expected. 
Accordinglyavarietyof  "esceptiona  were  soon  made;  and,  amongst  rfion-i 
others,  it  was  held,  that  if  a  person  has  any  intereet  in  the  thing  in  '-  ^ 
dispute,  thongh  on  contingency  only,  he  may  lawfully  maintain  an  action  on 
it.  2  Roll.  Abr.  115 ;  but  in  the  midst  of  all  these  doctrines  on  main- 
tenance, there  was  one  case  in  which  the  courts  of  law  allowed  of  an  assign- 
ment of  a  ckoie  in  action,  and  that  was  in  the  case  of  the  crown  for  the 
courts  did  not  feel  themselves  bold  enough  to  tie  up  the  property  of  the 
crown,  or  to  prevent  that  from  being  transferred.  8  Leon,  198;  2  Cro.  180. 
Courts  of  equity  ftom  the  earliest  times  thought  the  doctnne  too  absurd  for 
them  to  adopt,  and  therefore  they  always  acted  in  direct  contradiction  to  it; 
and  we  shall  soon  see  that  courts  of  law  also  altered  their  kngunge  on  the 
subject  very  much.  In  12  Mod.  554,  the  court  spcaka  of  an  aaaignment  of 
an  apprentice,  or  an  assignment  of  a  bond,  as  things  which  are  good  between 
the  partica,  and  to  which  they  must  give  their  sanction  and  act  upon.  So 
an  asaigoment  of  a  cho$e  in  action  has  always  been  held  a  good  considera- 
tion for  a  promise.  It  was  so  in  1  Roll.  Abr,  29;  Sid.  212,  and  T.  Jones, 
222;  and  lastly,  by  all  the  judges  of  England  in  Mouldsdnle  v.  DJrcball, 
2  Black.  820,  though  the  debt  aaaigned  wag  uncertain.  After  thcac  cnsos, 
wo  may  venture  to  say  that  the  maxim  waa  a  bad  one,  and  that  it  proceeded 
on  a  foundation  which  fails.  But  still  it  must  be  admitted,  that  though 
the  courts  of  law  bare  gone  the  length  of  taking  notice  of  assignments  of 
ehoiet  in  action  and  of  acting  upon  them,  yet  in  many  cases  they  have 
adhered  to  the  formal  abjection,  that  the  action  should  bo  brought  in  the 
name  of  tbo  assignor,  and  not  in  the  name  of  the  aeeignee.  I  ace  no  u%  or 
convenience  in  preserving  the  shadow  when  the  substance  ia  gone ;  and  that 
it  is  merely  a  shadow,  ia  apparent  from  the  latter  cases,  in  which  the  Court 
have  taken  care  that  it  shall  never  work  injustice.  In  Bottomly  v.  Brooke, 
C.  B.  Mioh.  22  Q.  3,(a}  which  was  debt  on  bond,  the  defendant  pleaded  thut 
the  bond  waa  given  for  securing  103/.  lent  to  the  defendant  by  £.  Chan- 
cellor; and  was  given  by  her  direction  in  trust  for  her,  and  that  E.  Chan- 
oellor  was  indebted  to  the  defendant  in  more  money.    To  this  plea  there 

(a)  1  T.  B.  G21. 
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iTas  a  demurrer,  vhich  vras  withdrawn  bj  the  advice  of  the  Goort.  In 
Rodge  7.  Birchjf  K.  B.  Micti.  25  G.  B,(a)  on  the  same  pleadings  there 
waa  judgment  for  tho  defendant.  And  in  Winch  t.  Keelej,  K.  B.  HiL 
r»4fin  *27G.  3,(i)  where  the  obligee  assigned  over  a  bond  and  aflerwarfs 
I  i  became  a  banlinipt,  the  Court  held  that  ho  might  DotwtthatandiDg 
maiatain  the  action.  Mr.  J.  Ashbarat  said,  "  It  is  true  that  formerly  courts 
of  law  did  not  take  notice  of  on  equity  or  a  trust;  but  of  late  years,  as  it  has 
been  found  productive  of  great  expense  to  8end  the  parties  to  the  other  dde 
of  the  hall,  wherever  this  Court  have  seen  that  the  justice  of  tbe  case  has  been 
clearly  with  the  plaintiff,  they  have  not  turned  him  nroand  upon  this  objec- 
tion. Then  if  this  Court  will  take  notice  of  a  trust,  why  should  they  not  of 
an  equity?  It  ia  cerlatnly  true  that  a  chose  in  action  cannot  strictly  be 
assigned;  bat  thia  Court  will  take  notice  of  a  trust,  and  see  who  is  bene- 
ficially interested."  But  admitting  that  on  account  of  thia  quaint  maum 
tbere  may  still  be  some  oasea  in  which  an  action  cannot  be  miuntaincd  by 
an  assignee  of  a  chose  in  action  in  his  own  name,  it  remains  to  be  considered, 
whether  that  objection  over  did  hold  or  over  can  hold  in  the  case  of  a  mer- 
cantile instrument  or  transaction.  The  law-merchant  is  a  system  of  eqnify, 
founded  on  the  rules  of  equity,  and  governed  in  all  its  parts  by  plain  jostiee 
and  good  faith.  In  Pillan  v.  Van  Mierop,  Lord  Mansfield  said,  if  a  man 
agree  to  do  what  if  finally  executed  would  make  him  liable,  as  in  a  court  of 
equity,  so,  in  mercantile  transactions,  tbe  lav  looks  on  the  act  as  done.  I 
can  find  no  instance  in  which  tbe  objection  bas  prevailed  in  a  mercantile 
case ;  and  in  the  two  instances  most  universally  in  use,  it  undoubtedly  does 
not  bold ;  that  is,  in  the  cases  of  bills  of  exchange,  and  policies  of  insurance. 
The  first  is  the  present  case ;  and  bills  are  assignable  by  the  custom  of  mer- 
chants; BO  in  the  case  of  policies  of  insurance;  till  tbe  late  act  was  made, 
requiring  that  tho  name  of  the  person  interested  should  be  inserted  in  tbe 
policy,  the  constant  eonrse  was  to  make  the  policy  in  the  name  of  the  bro- 
ker; and  yet  tho  owner  of  the  goods  maintained  an  action  upon  it.  Circu- 
lation and  the  transfer  of  property  are  the  life  and  soul  of  trade,  and  most 
not  bo  chocked  in  any  instance.  There  ia  no  reason  for  confining  the  power 
of  assignment  to  the  two  instruments  which  I  have  mentioned;  and  I  will 
show  you  other  cases  in  which  the  Court  have  allowed  it :  1st,  In  Fenner  v. 
Hears,  where  the  defendant,  a  captain  of  an  East  Indiaman,  borrowed  lOOOf. 
r^Aon-i  '^^  Cox,  and  gave  two  Respondentia  bonds,  ^nd  signed  an  indone- 
'■  J  ment  on  the  back  of  them)  acknowledging  that,  in  case  Cox  chose 
to  assign  the  bonds,  he  held  himself  bound  to  pay  them  to  tho  assignees. 
Cox  assigned  them  to  the  plaintiff,  who  was  allowed  to  recover  the 
amount  of  them  in  an  action  for  money  bad  and  received.  De  Grey,  Chief 
Jastice,  in  disposing  of  the  motion  for  a  new  trial,  Baid(eJ  Respondentia 
bonds  have  been  found  essentially  necessary  for  carrying  on  the  India  trade; 
but  it  would  clog  those  securities,  and  be  productive  of  great  inconvenience, 
if  they  were  obliged  to  remain  in  the  hands  of  the  first  obligee.  This  con- 
tract is  therefore  devised  to  operate  upon  subsequent  assignments,  and 
amounts  to  a  declaration,  that  upon  such  assignment  the  money  which  I  have 

t  Rut  thr^e  cnsrt  baie  bMn  disapproTed  of.  Tnck«r  v.  Tooker,  4  B.  ft  Ad.  74C. 
Ami  see  IVitke  v.  Tiokler.  16  E.  30,  when  Lord  ElleDboroagh  said,  tbat  the  docbriM 
laid  Ji.wr  in  iliera  waa  rather  to  be  reetmiDed  (bao  extended. 

(u)  I  T.  R.  632.  {4J  Ante,  tqI,  i.  OIB.  («)  2  Bl.  Bep.  1ST2. 
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borrowed  Hhall  no  longer  bo  tbe  money  of  A.,  but  of  B.,  his  Bubstitute. 
The  pkintiff  is  certainly  entitled  to  the  money  in  conecienca,  and  therefore, 
I  think,  entitled  also  at  lav:  for  the  defendant  hae  promised  to  pay  any 
person  who  is  entitled  to  the  money.  So  in  the  present  case,  I  say  the 
plaintiffs  are  in  conscience  entitled  to  the  money,  and  tho  defendant  has 
promiged  to  pay,  or,  which  is  the  same  thing,  is  by  law  honnd  to  pay  the 
money  to  any  person  who  is  entitled.  The  very  nature  and  foundation  of  an 
action  for  money  had  and  received  is,  that  the  plaintiff  is  in  conscience 
entitled  to  the  money;  and  on  that  ground  it  has  been  repeatedly  aaid  to  be  a 
bill  in  equity.  We  all  remember  the  sound  and  manly  opinion  given  by  my 
IiOrd  Chief  Justice  here  in  tho  beginning  of  the  laat  term,  on  a  motion  made 
by  Mr.  Bcarcroft  for  a  new  trial,  wherein  he  aaid,  if  he  found  justice  and 
honesty  on  the  side  of  a  plaintiff  here,  he  wonld  never  turn  him  round,  in 
order  to  give  him  the  chance  of  getting  jostJce  elsewhere. — 2ndly,  Clarke  v. 
Adair,  sittings  after  Easter,  4  Geo.  3 :  Debray,  an  officer,  drew  a  bill  on  tbe 
agent  of  a  regiment  payable  out  of  the  first  money  nbicb  should  become  due 
to  bim  on  account  of  arrears  of  non-effective  money.  Adtur  did  not  accept 
tbe  bill,  but  marked  it  in  his  hook,  and  promised  to  pay  when  eSeots  came 
to  hand.  Debray  died  before  tho  bill  was  paid ;  and  the  administratrix 
brought  an  action  against  Adair  for  money  bad  and  received.  It  was 
allowed  by  all  parties  that  this  was  not  a  bill  within  the  custom  of  mer- 
chants :  but  Lord  Mansfield  said  that  it  is  an  as^gnment  for  valuable  con- 
sideration, with  notice  to  the  agent;  and  he  is  bound  to  *pay  it.    He  , 


said  he  remembered  a  case  in  Chancery,  whero  an  agent  nnder  tho 


[*483] 


like  circumstances  had  paid  the  money  to  the  administrator,  and  was  decreed 
notwithstanding  to  pay  to  the  person  in  whose  &Vonr  the  bill  was  drawn. 
Srdly,  In  Israel  v.  Douglas,  C.  B.  East,  29  G.  8(a)  A.  being  indebted  to 
B.,  and  B.  indebted  to  C.,  B.  gave  an  order  to  A.  to  pay  C.  tho  money  duo 
from  A.  to  B.}  wherenpon  C.  lent  B.  a  further  sum,  and  tbe  order  was 
accepted  by  A.  On  the  refusal  of  A.  to  comply  with  the  order,  it  was  held  that 
C-  might  maintain  an  action  for  money  bad  and  received  against  him.  And 
Mr,  J.  Heath  expressly  said  he  thought  in  mercantile  transactions  of  this 
sort  such  an  undertaking  may  be  construed  to  make  a  man  liable  for  money 
had  and  received.  This  opinion  was  cited  with  approbation  in  tbe  House 
of  Lords  in  Gibson  v.  Minet  Lastly,  I  come  to  the  case  of  Tatlock  v.  Har- 
rb,  (3  S.  B.  182,)  in  which  Lord  Kenyan,  in  delivering  tbe  judgment  of 
the  oonrt,  said  it  "  was  an  appropriation  of  so  much  money  to  be  pud  to  tho 
person  who  should  become  die  holder  of  the  bill.  We  consider  it  as  an 
agreement  between  all  the  parties  to  appropriate  so  much  property  to  he 
carried  to  tbe  account  of  tbe  holder  of  the  hill;  and  this  will  satisfy  tbe 
justice  of  the  case,  without  infringing  any  rule  of  law."  All  these  cases 
prove  that  ibe  remedy  shall  be  enlarged,  if  necessary,  to  attain  the  justice 
of  the  ease;  and  that  if  tbe  plaintiff  has  justice  and  conscience  on  hie  side, 
and  the  defendant  has  notice  only,  the  plaintiff  shall  recover  inan  action  for 
money  had  and  received.  Let  us  not  be  less  liberal  than  our  predecessors, 
and  even  if  we  oarselves,  have  been  on  former  occasions.  Let  us  recollect,  as 
Lord  Chief  Justice  Wilmot  said  in  the  oaae  I  have  alluded  to,  that  not  only 
h<mijudieu  at  ampliare  jurudictionem,  but  ampliare  jiutitiam:  and  that 

(a)  1  B.  Bl.  243. 
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tbo  common  l&ir  of  the  land  is  the  birthright  of  the  subject,  ander  which 
TTc  are  bouad  to  administer  him  jasticCj  nitbont  sending  in  his  vrit  of  rab- 
poena,  if  be  can  make  that  justice  appear.  The  justioe,  equity,  aod  good 
conscience  of  the  case  of  these  plaintiffs  can  admit  of  no  question;  neither 
can  it  be  doubted  but  that  the  defendant  has  got  the  money  which  the  plain- 
tiffa  ou^rbt  to  receive.  For  these  reasons,  I  am  of  opinion  that  the  plaiolib 
are  entitled  to  judgment  on  either  of  these  three  connts  in  the  decUratioD, 
-_g  .  namely,  on  the  count  on  the  bill  of  eschaoge,  ^stating  the  date  to  be 
'■  -I  the  26th;  or  on  the  count  for  money  paid;  or  on  tbc  count  for 
money  had  and  received. 

Grose,  J.>— The  only  question  in  this  case  is,  whether  there  appears  on  tbe 
face  of  this  special  verdict  a  right  of  action  in  the  plaintiffs  on  any  of  tb« 
counts.  The  first  count  is  on  a  bill  of  exchange,  dated  the  20th  of  March; 
but,  there  being  no  proof  of  any  bill  of  that  date,  there  is  clearly  an  end  of 
that  count.  The  second  is  on  a  bill  dated  the  26tb  of  March;  but  the  de- 
fendant objects  to  the  plaintiffs'  recoveriog  on  this  count  also,  because  the 
bill  having  been  altered  while  it  was  in  tbe  bands  of  Wilkinson  and  Cooke, 
it  is  not  the  same  bill  as  that  which  was  accepted  j  and  that  is  the  true  and 
only  question  in  the  cause.  My  idea  is,  that  the  plaintiff's  right  of  action 
aa  stated  in  this  count,  cannot  be  maintained  at  common  law,  but  ia  sap- 
ported  only  on  tbe  custom  of  mcrchanta,  which  permits  these  particnlar 
choses  in  action  to  be  transferred  from  one  person  to  another.  The  plain- 
tiffs, as  indorsees,  in  order  to  recover  on  this  bill,  must  prove  the  acceptance 
by  the  defendant,  the  indorsement  from  Wilkinson  and  Cooke  to  them, 
and  th»t  this  was  the  bill  which  was  presented  when  it  became  due.  Now 
has  nil  this  been  proved  ?  The  bill  was  drawn  on  tbe  26th  of  March, 
payable  at  three  months'  date;  the  defendant's  engagement  by  bia  accept- 
ance was,  that  it  should  be  paid  when  it  became  due,  according  to  that 
date  ;  but  afterwards  the  date  was  altered ;  tbe  date  I  consider  as  a  very 
material  part  of  the  bill,  and  by  the  alteration  the  time  of  payment  is 
accelerated  several  days:  according  to  that  alteration,  the  payment  wu 
demanded  on  the  23d  of  June,  which  shows  that  the  plaintiffs  considered 
it  as  a  bill  drawn  tbe  20th  of  March  ;  then  tbe  bill  which  was  produced  in 
ovidenco  to  the  jury  was  not  the  same  bill  v/hicb  was  drawn  by  Peel  &  Co., 
and  accepted  by  the  defendant ;  and  here  tbe  cases  which  were  cited  at  the 
bar  apply.  Pigot's  is  the  leading  case;  from  th^t  I  collect,  that  when  a 
deed  is  erased,  whereby  it  becomes  void,  the  obligor  may  plead  non  e$I 
Jiiclam,  and  give  the  matter  in  evidence,  because  at  the  time  of  plea  pleaded 
it  was  not  his  deed;  and  2dly,  that  when  a  deed  is  altered  in  a  material 
point  by  himself,  or  even  by  a  stranger,  tbe  deed  thereby  becomes  void. 
I  Now  tbe  effect  of  that  determination  is,  that  a  material  alteration 


[*485] ; 


a  deed  causes  it  no  longer  to  be  the  same  deed.     *Such  ii 


law  respecting  deeds;-}-  but  It  is  said  that  the  law  does  not  extend  to  the 

f  [Ia]>r.  LejBeld'eenge,  10  flep.  ^2,  me  of  tht  Tiatoa4 /or  pro/ert  it  ttattd  lo  lie  that 
it  bt  nol  rated  or  inltrUntd  in  aalerbit  pointi  orplacti,  and  tipon  that  lit  judge*  i»  aneit*! 
time  didj-idge  of  Iheir  atfn  viae  the  died  to  bt  void,  but  of  late  Umrt  have  Uft  that  M  b* 
tried  by  thrjurg  if  the  railing  or  interiining  tetre  before  delietry.  On  aimilar  principle! 
s  deed,  the  nnme  of  the  graatee  in  nhich  ia  introducrd  after  delirerj  ia  Toiil.  Hib- 
blewhltST.  M<Morin«,  6Mee.  &W  200.  But  if  th«  grantee  be  aufficientl;  identified, 
■aoh  an  addition  as  filling  ap  a  blank  left  for  hie  Christian  name  will  not  bnrt. 
EaglatOQ  V.  Gutt«^idg^  11  Mee.  A  W.  1S6.] 
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oosa  of  a  bill  of  ezohange;  whether  it  do  or  not,  must  depend  on  the  prin- 
ciple on  which  this  law  is  founded.  The  policy  of  the  law  has  been  already 
stated,  namelj,  that  a  man  shall  not  take  the  chance  of  committing  a  fraud, 
Kod,  when  that  fraud  ia  detocted,  rocover  on  the  inHtrnmcnt  as  it  was  ori- 
ginally made.  In  such  a  case  the  law  inrervencs,  and  Bays,  that  the  deed 
thus  altered  no  longer  continues  the  same  deed,  and  that  no  person  can 
maintain  an  action  upon  it.  In  reading  that  and  the  other  cases  cited,  I 
observe  that  it  is  nowhere  said  that  the  deed  is  void  merely  hecauae  it  is 
the  case  of  a  deed,  but  because  it  is  not  the  same  deed.  A  deed  is  nothing 
more  than  an  iustrament  or  agreement  under  seal;  and  the  principle  of 
those  cases  is,  that  any  alteration  in  a  material  part  of  any  instrument  or 
agreement  avoids  it,  because  it  thereby  ceases  to  be  the  same  instrument. 
And  this  principle  is  founded  on  great  good  sense,  because  it  tends  to  pre- 
vent the  party,  in  whose  favor  it  is  made,  from  attempting  to  make  any 
alteration  in  it.  This  principle  too,  appears  to  me  as  applicable  to  one 
kind  of  iostrumeots  as  to  another.  But  it  has  been  contended  that  there  is 
a  difference  between  an  alteration  of  bills  of  exchange  and  deeds;  bat  I 
think  that  the  leaaon  of  the  rule  affects  the  other  more  strongly,  and  the 
alteration  of  them  should  be  more  penal  than  in  the  latter  case.  Snpposing 
a  bill  of  exchange  were  drawn  for  1002.,  and  after  acceptance  tho  sum  was 
altered  to  100(1/. ;  it  is  not  pretended  that  the  acceptor  shall  be  liable  to 
pay  the  1000^  ;  and  I  say  that  be  cannot  be  compelled  to  pay  the  100^, 
according  to  his  acceptance  of  the  hill,  hccanso  it  is  not  the  same  hill.  So 
if  the  name  of  the  payee  had  been  altered,  it  would  not  have  continued  the 
same  bill.  And  the  alteration  in  every  respect  prevents  the  instiumcnt'a 
continning  the  same,  as  well  when  applied  to  a  bill  as  to  a  deed.  It  was 
said  that  Pigott's  case  only  shows  to  what  time  the  issue  relates;  but  it 
goes  further,  and  shows  that  if  the  instromcnt  be  altered  at  any  time  before 
plea  pleaded,  it  becomes  veid.  It  is  true  the  court  will  inquire  to  what 
time  the  issue  relates  in  both  cases.  Then  to  what  time  does  the  issne 
relate  here?  The  pluntiSs  in  this  case  undertook  to  prove  everything  that 
would  support  the  "'aGeumpsit  in  law,  otherwise  the  assumpsit  did  rajoA-i 
not  arise.  It  was  incumbent  on  them  to  prove  that,  before  the  '■  J 
action  was  brought,  this  identical  bill,  which  was  produced  in  evidence  to 
the  jury,  was  accepted  by  the  defendant,  presented  and  refused;  bot  if  the 
bill,  which  was  accepted  by  the  defendant,  were  altered  before  it  was  pre- 
sented for  payment,  then  that  identical  hill,  which  waa  accepted  by  the 
defendant,  was  not  presented  for  payment;  the  defendant's  refusal  was  a 
refusal  to  pay  another  instrnment;  and  therefore  the  plain  tiffs  failed  in 
proving  a  necessary  averment  in  their  declaration.  If  the  bill  hod  been 
presented  and  refused  payment,  and  it  had  been  altered  after  the  action  was 
brought,  then  it  might  have  been  like  the  case  mentioned  at  the  bar.  It 
was  contended  at  the  bar,  that  tho  inquiry  before  a  jury  in  an  action  like 
the  present  should  be,  whether  or  not  the  defendant  promised  to  pay  the 
bill  at  the  time  of  his  acceptance:  bot  granting  that  he  did  so  promise,  that 
alone  will  not  make  him  liable,  unless  that  same  bill  were  afterwards  pre- 
sented to  him.  I  will  not  repeat  the  observations  which  have  been  already 
made  by  my  Lord,  on  the  case  in  Holloy  :  but  the  note  of  that  cose  is  a 
very  short  one ;  and  the  principle  of  it  is  not  set  forth  in  any  other  book, 
nor  indeed,  do  the  &cts  of  it  Bu£oieDtly  appear.    I  doubt  also  whether  it 


ogn 
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was  a  determiaELtioii  of  this  conrt :  it  only  appears  that  tbere  wu  &  pcnot 
made  at  Nisi  Prius,  but  not  that  it  was  afterwards  ai^aed  here.  Bnt  it 
has  been  said  that  a  deciaioQ  in  favor  of  the  plaintiffs  vill  be  the  most  od&- 
venient  one  for  the  commercial  world ;  but  that  is  much  to  be  doubted ;  for 
if,  after  an  alteration  of  this  kind,  it  be  competent  to  the  court  to  inqnire 
into  the  original  date  of  the  instrument,  it  will  also  be  competent  to  inquire 
into  the  original  eum  and  the  original  payee,  after  the;  have  been  altered, 
which  would  create  much  confusion,  and  open  a  door  to  fraud.  Gre&t  and 
mischievous  neglects  have  already  crept  into  these  transactions ;  and  I  con- 
ceive that  keeping  a  strict  hand  over  the  holders  of  bills  of  exchange,  to 
prevent  any  attempts  to  alter  them,  may  be  attended  with  many  good 
effects,  and  cannot  be  productive  of  any  bad  consequences,  because  the 
party  who  has  paid  a  value  for  the  hill  may  have  recourse  to  the  person 
who  immediately  received  it  from  him.  On  these  grounds,  therefore,  I  am 
r*4!l71  °^  ^i^piQion  that  the  plainti^  cannot  recover  on  the  second  count. 
•■  J  Neither  do  I  think  that  they  can  recover  on  the  general  counti, 
because  it  is  not  stated  as  a  fact  in  the  verdict  that  the  defendant  recuved 
the  money,  the  value  of  the  bilL 

Per  curiam.  Judgment  for  the  defendant. 
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On  behalf  of  the  plaintiff,  Wood  argued  as  foUIows :  It  has  been  con- 
tended on  the  other  side,  in  the  court  helow,  that  the  acceptor  of  the  hill 
was  discharged  from  his  acceptance  by  the  alteration  of  the  date,  tbou^ 
made  without  the  knowledge  of  the  holder;  but  no  case  has  been  cited  to 

show  that  an  alteration,  such  as  was  made  in  the  present  instance,  would 
vitiate  a  written  instrument,  except  it  were  a  deed.  But  there  is  a  material 
difference  between  deeds  and  bills  of  exchange.  Deeds  seldom  if  ever  pass 
through  a  variety  of  hands,  and  are  not  liable  to  the  same  accidents  to 
which  bills  are,  from  their  negotiability,  exposed.  There  is  therefore  good 
reason  iu  the  rule,  which  requires  that  deeds  should  be  strictly  kept,  and 
which  will  not  suffer  the  least  alteration  in  them  ;  but  the  same  rule  is  not 
appHcahle  to  bills.  In  anoient  times  the  court  dedded  on  the  inspection  of 
deeds,  for  whioh  reason  a  profert  was  necessary,  that  they  might  see 
whether  any  raaure  or  alteration  hod  taken  place :  but  bills  of  exchange 
were  always  within  the  cognizance  of  the  jury.  The  form  of  the  issue  on  a 
deed  also,  is  different  from  that  on  a  bill ;  in  the  one  it  is,  that  it  is  not 
then,  1.  e.  at  the  time  of  plea  pleaded,  the  deed  of  the  party ;  11  Go.  27,  a, 
Pigott's  case ;  bnt  the  issue  on  a  bUl  is,  that  the  defendant  did  not  under- 
take and  promise.  Here  the  jury  have  expressly  found  that  the  defendant 
did  accept  the  bill,  and  the  promise  arises  by  implication  of  law  from  the 
acceptance.  An  alteration  in  the  date  subsequent  to  the  acceptance,  will 
not  do  away  the  implied  promise.  In  Price  t,  Shute,  "  a  bill  was  drawn 
payable  the  1st  of  January ;  the  person  upon  whom  it  was  drawn  accepts 
r*48^1  ^^^  ^'''  ^  ^  ^'^'^  ^^^  ^'^  °^  March ;  the  servant  brings  back  the 
'-  -J  *bill :  the  master  perceiving  the  enlarged  acceptance,  strikes  out 
the  1st  of  March,  and  puts  in  the  1st  of  January,  and  then  sends  the  bill 
to  be  paid;  the  acceptor  then  refuses :  whereupon  the  pereon  to  whom  the 
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moneys  were  to  be  paid,  strikes  oat  the  let  of  January,  anct  puts  in  the 
let  of  March  again,  la  an  action  brought  on  this  bill,  the  qaestion  was, 
whether  these  alterations  did  not  destroy  the  bill?  and  mled  tbej  did 
not."  2  Molloy,  109.  In  Nicols  v.  Haywood,  Dyer,  59,  it  was  holden  in 
the  case  of  a  bond,  that  where  Che  seal  was  destroyed  by  accident  before 
the  trial,  the  jury  might  fiod  the  special  matter,  and  being  after  plea 
pleaded,  it  could  not  be  assigned  for  error,  bnt  the  plaintiff  recovered.  To 
the  same  point  also,  is  Cro.  Elii.  120,  Michael  t.  Stockwith.  So  in  the 
present  case,  it  was  competent  to  the  jury  to  find  the  special  matter,  and 
an  alteration  in  the  bill  subsequent  to  the  time  of  the  acceptance,  oagfat 
not  to  prevent  the  plaintiff  from  recovering.  In  Dr.  Lcyfield'a  case,  10 
Go.  92,  b,  it  is  said,  "  in  great  and  notorious  extremities,  as  by  casnalty  of 
fire,  that  all  his  evidence  were  bnrnt  in  his  house,  there,  if  that  should 
appear  to  the  judges,  they  may,  in  favor  of  him  who  has  so  great  a  loss 
by  fire,  suffer  him  upon  the  general  issue,  to  prove  the  deed  in  evidence  to 
the  jury  by  witnesses  :"  the  casualty  by  fire  is  only  put  as  an  instance,  for 
the  principal  is  applicable  to  all  eases  of  Occident.  Thus  also  in  Read  v. 
Brookman,  3  Term  Hep.  B.  R.  151,  a  deed  was  pleaded  as  being  lost  by 
time  and  accident,  without  a  profert ;  and  the  present  case  is  within  the 
reason  and  spirit  of  that  determination. 

Btarcroff,  contra. — On  principles  of  law  and  sound  policy,  the  plaintiff 
ought  not  to  recover.  The  reason  of  the  mle,  that  a  material  alteration 
shall  vitiate  a  deed,  is  applicable  to  all  written  instrnments,  and  parUon- 
larly  to  bills  of  exchange,  which  are  of  universal  use  in  the  transactions 
of  mankind.  And  here  there  was  a  material  alteration  in  the  bill,  inas- 
much as  the  time  of  payment  was  accelerated.  As  to  the  case  of  Price  t. 
Shnte,  it  is  but  loosely  stated,  and  that  not  in  any  book  of  reports;  and  it 
does  not  appear  ngaiost  whom  the  aciion'was  brought. 

Lord  Chief  Justice  Eyre. — I  cannot  bring  myself  to  entertain  any  doubt 
on  this  case;  and  if  the  rest  of  the  Court  are  of  the  same  opinion,  it  is 
needless  to  put  the  parties  to  ""the  delay  and  expense  of  a  second  eifAot.-, 
argument.  When  it  is  admitted  that  the  alteration  of  a  deed  would  L  J 
vitiate  it,  the  point  seems  to  mo  to  be  concluded ;  for  by  the  custom  of 
merchants  a  duty  arises  on  bills  of  exchange  from  the  operation  of  law,  in 
the  same  manner  aa  a  duty  is  created  on  a  deed  by  the  act  of  the  parties. 
With  respect  to  the  argument  from  the  negotiability  of  bills  of  exchange  and 
their  passing  through  a  variety  of  hands,  the  inference  is  directly  the 
reverse  of  that  which  was  drown  bythe  counsel  far  the  plaintiff:  there  are 
no  witnesses  to  a  bill  of  cschangc,  as  there  are  to  a  deed;  a  bill  is  more 
easily  altered  than  a  deed  ;  if  therefore,  courts  of  justice  were  not  to  insist 
on  bills  being  strictly  and  faithfully  kept,  alterations  in  them  highly  dan- 
gerous might  take  place,  such  as  thn  additiea  of  a  cypher  in  a  bill  for  100?., 
by  which  the  sum  might  bo  changed  to]  0001.,  and  the  holder  having  failed 
in  attempting  to  recover  tbo  10002.  might  afterwards  take  his  chance  of 
recovering  the  100^,  as  the  bill  originally  stood.  But  aneh  a  proceeding 
would  be  intolerable.  It  was  said  in  the  argument  that  the  defendant  could 
not  dispute  the  finding  of  the  jury,  that  they  had  found  that  he  accepted 
the  bill,  and  therefore  that  the  substance  of  the  issue  was  proved  against 
him.  But  the  meaning  of  the  plea  of  non  assumpsit  is,  not  that  he  did 
not  accept  the  bill,  but  that  there  was  no  duty  binding  on  him  at  the  time 
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of  plea  pleaded. (a)    There  are  many  ways  by  vhich  the  obligation  of  tke 

acceptance  might  be  discharged;  for  instance,  by  payment.  And  it  mi 
certainly  competent  to  him  to  show,  that  the  duty  nhich  arises  priai 
facie  from  the  acceptance  of  a  bill,  was  discharged  in  the  present  case,  b; 
the  bill  itself  being  vitiated  by  the  alteration  which  waa  made. 

Lord  Chief  Baron  Jffacdonald. — I  see  no  diatinction  as  to  the  poiat  it 
queatioD  betweea  deeds  and  bills  of  exchange  ;  and  I  entirely  concur  aitli 
my  Lord  Chief  Justice,  in  thinking  there  would  bo  more  dangerous  cook- 
quenccs  follow  from  permitting  alterations  to  be  made  on  bills  thui  in 
deeds. 

The  other  judges  declared  themsclveB  of  the  game  opinion. 

Judgment  affirmed. 


.  *Since  the  decision  of  this  case,  it  has  never  been  doubted  tilt  ■ 

'■  '  material  alteratioo  in  a  bill  or  note  [not  satis ractorily  accoanted  for] 
operates  as  a  satisfactiuD  thereof,  except  as  against  parties  coinealing  to  sndi 
alteraUon.  In  Alderson  v.  Langdale,  3  B.  ft  Ad.  660,  the  doctrine  was  carried 
still  farther,  and  it  was  held  that  such  an  alteration  made  by  the  pldntiff 
operated  as  a  satisraction  not  only  of  the  bill,  bat  of  the  debt  which  it  was  giTCO 
to  secure.  In  Alderson  t,  Langdale,  the  debtor  was  the  driiaer  of  the  bl 
altered;  but  in  Atkinson  v.  Hawdon,  2  Ad.  &  Ell.  628.  it  was  held  that  where 
the  debtor,  being  himself  the  maker  or  acceptor,  could  ha^e  had  no  reniedjoB 
the  instrameot  ag-ainst  any  other  party  to  it,  his  liability  [to  pay  th«  debt 
secured  thereby]  would  not  he  extinguished  by  the  alteration,  [In  that  esse 
the  declaration,  so  far  as  is  material  to  this  point,  was  for  goods  sold  and 
delivered,  and  on  an  account  stated.  PUa,  that  the  defendant  accepted  i  bi 
at  two  months  for  the  debt  i  rep/ ico/ion,  that  it  jvas  not  paid  when  dao;rijiii«- 
der,  that  the  plaintiff  had  altered  it  without  the  defendant's  assent.  Demvrra, 
and  judgment  for  the  plaintiff,  the  defendant's  counsel  admitting  tbst  the 
rejoinder  could  not  be  supported.  It  is  obvious  that  this  cose  has  no  besnsi 
upon  the  effect  of  such  an  alteration  in  an  action  on  the  billitseir.] 

Alterations  in  the  date,  sum,  or  time  for  payment,  or  the  insertion  of  "ords 
authorizing  transfer  or  espressiog  the  value  to  be  received  on  some  pirticBlsr 
account,  adding  the  name  of  the  maker  or  drawer,  or  an  unwarranted  place  Cjr 
payment,  are  maleruU  alterations  within  the  above  rule.  See  Walton  i- 
Hastings,  4  Camp.  223,  1  Stark.  215;  Outhwoite  v.  Luntly,  4  Camp.  I'S; 
Bowman  v.  NichoU,  5  T.  K.  537 ;  Cardwell  v.  Martin,  9  East,  1 90 ;  Kereha«  i. 
Cox,  3  Esp.  246 ;  Koill  v.  Williams,  10  Bast,  431;  Clark  v.  Blackstock.  HolL 
N,  P.  474 ;  Tidraarsh  v.  Grover.  1  M.  ft  S.  735  j  Cowie  v.  Halsall,  4  B.  4  Ad. 
197;  E.  V,  Treble,  2  Taunt.  328i  Alderson  v.  Longdale,  3  B.  4  Ad.  660;Tij- 
lor  V.  Mosely,  6  C.  4  P.  278.  [Grotty  v.  Hodges,  4  Man.  ft  Gr.  561,  5  Scott. 
N,  E.  221,  S.  0. ;  Harrison  v,  Cotgreave,  4  C.  B.  662,  where  the  derendml 
pleaded  his  infancy  at  the  time  of  the  alteration  {not  stating  it  to  havs  bMB 
made  without  his  consent,)  and  that  he  had  not  ratified  the  contract  as  altered 
after  he  came  of  full  age.  Mason  v.  Bradley,  11  Mee.  4  W.  590,  where  the  niw 
of  one  of  the  makers  of  a  promissory  note  was  cnt  off.] 

Even  if  the  alteration  be  made  wUh  the  eonittU  of  all  the  parties  to  the  bill  Of 
note ;  still,  as  it  thereby  becomes  a  new  contract,  the  old  stamp  will  not  iofficti 
Bowman  v.  Nicholl,  5  T,  R.  537;  unless,  indeed,  the  alteration  was  meitlyW 

(a)  See  Dougl.  Ill  ft  112, 8vo.,  SulliTon  v.  Montague,  aad  the  notes  tbcrt. 
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correct  a  mistake,  and  so  render  the  instrament  what  it  was  originall;  intended 
to  have  been,  Kerahaw  v.  CoJ,  3  Eap.  246;  Jacob  t.  Hart,  6  M.  &  8.  142; 
Clurk  V.  Blackstock,  Holt,  N.  P.  474.  [Bjrom  v.  Thompson,  11  Ad.  &  Ell. 
316.  Carisa  v,  Totteranll,  3  Scott,  N.  B.  257,  2  Man.  &  Gr.  800,  S.  C„  which 
ECO  as  lo  the  evidence  sofBcieot  to  prove  an  aasent  to  the  alteratiou.  Wright 
V.  Inshaw,  1  Dowl.  N,  S.  602.  The  additica  of  a  new  contractor  with  the 
assent  of  all  parties  docs  not  hurt,  ZoQch  y.  Clay,  1  Vent.  183,  2  Lev.  35,  B.  0.; 
and  iiccordiiig  to  Uatton  v.  Simpson,  B  Ad.  &  Ell.  136,  3  N.  ft  P.  248,  8,  C,  it 
does  Dot  CTCn  render  a  new  stamp  necessary.] 

An  alteration  made  with  the  consent  of  parties  b'/ore  a  bill  or  note  lua  itsved 
is  of  no  importance,  for,  np  to  the  time  of  issue,  it  is  injien;  Downes  v.  Bich- 
ardsoB,  Bajley  on  Bills,  5th  ed,  116 ;  Johnson  v,  D.  of  Marlborongh,  2  Stark. 
313;  (Tarlcton  v.  Shinglcr,  7  G.  B.  812;)  bo  when  made  b;  an  agent  of  alt 
parties.  Sloman  t.  Gox,  5  Tjrw.  175, 1  C.  M.  ft  R.  471,  S.  C.  And  a  bill  or 
note  is  said  to  be  issued  when  it  Is  in  the  hands  of  some  party  entitled  to  make 
a  claim  upon  it.  Downoa  v.  Bichardaon,  nbi  snpra ;  Cardwell  v.  Martin,  9  East, 
190 ;  Kenneralcy  t.  Nash,  1  Stark.  452. 

If  a  bill  or  note  cshibit  the  appearance  of  alteration,  it  lies  npon  the  holder 
to  account  for  it.  Henman  v.  Dickenson,  5  Bing,  183;  Bishop  v.  Chamhre,  I 
M,  &  M,  IIG ;  Knight  v.  Clements,  6  Ad.  4  Ell.  213  ;  [Clifford  v.  Lady  Parker, 
2  Man.  &  Gr.  909,  3  Scott,  N.  R.  233,  S.  C.  "Whether  an  interlineation  like 
an  alteration  raises  ^primd  facie  case  of  suspicion,  so  that  the  onus  of  explain- 
ing it  is  thrown  upon  the  party  producing  tho  instrument,  seo  2  Wms.  Saund. 
200  c,  n.{6.)] 

A  cancellation  bij  mistake  does  not  affect  the  liability  of  the  parties  whose 
signatures  are  cancelled.  Boperv.  Blrkbeck,  15  East,  17;  •Wilkinson  r^.nn^T 
v.Johnson,3B.iC.528;Novelliv.Bos3i,2B.&Ad.765.  [Accord,  t  *^^°i 
Warwick  v.  Bogera,  5  Man.  i  Gr.  352,  6  Scott,  N.  R.  1,  S.  C,  where  an  unsuc- 
cessful attempt  was  made  to  fix  a  banker  who  had  made  such  a  cancellation 
with  the  amount  of  the  bill.]  Nor  does  the  addition  of  a  thing  perfectly  imma- 
terial.    Catton  v.  Simpson,  8  Ad.  ft  Ell.  136. 

When  an  acceptance  is  altered  by  inserting  a  place  of  payment,  without  adding 
the  words  "  there  only,"  or  "  not  elsewhere,"  the  alteration  is,  in  an  action  against 
the  acceptor,  immaterial  if  made  by  his  consent,  at.  1  4  2  G.  i,  c.  78,  having 
rendered  the  above  words  necessary  in  order  to  a  special  acceptance.  Walter 
T.  Gublcy,  2  C.  ft.  M.  151.  But  if  made  without  bis  sanction,  it  avoids  the  bill, 
being  the  unauthorized  appointment  of  an  agent  to  pay  the  bill.  Taylor  v. 
Moscley,  6  C.  ft  P.  278;  Macintosh  v.  Hay  don,  B.  ft  M.  862;  Desbrowe  v. 
Wetherby,  1  M.  ft  Bob.  438 ;  Calvert  v.  Baker,  4  Mee.  k  W.  417.  [Crotty 
T., Hodges,  4  Man.  ft  Gr.  561;  5  Scott,  N.  R.  221,  S.  C] 

Although  for  a  long  time  Pigot's  case,  11  Rep.  2G  a,  and  Master  v.  Miller, 
were  the  anthoritiea  always  referred  to  upon  questions  of  alteration,  and 
although  such  questions  seldom  arose  except  in  actions  upon  deeds,  bills  of 
exchange,  and  promissory  notes,  yet  the  doctrine  of  those  two  cases  has  been 
eitcnded  to  other  written  instruments.  In  Powell  v.  Divett,  15  East,  29,  the 
Coart  of  Queen's  Bench  applied  it  to  the  case  of  bought  and  sold  notes,  and 
held  that  a  vendor  who,  after  the  bought  and  sold  notes  had  been  exchanged, 
prevailed  on  the  broker,  without  the  consent  of  the  vendee,  to  add  a  term  to 
the  bought  note  for  his  the  vendor's  benefit,  thereby  lost  all  right  against  the 
vendee.  [A  similar  decision  was  made  in  Mollet  v.  Wackcrbarth,  5  G.  ft  B. 
181,  where  V.  Williams,  J.,  said,  "The  doctrine  of  Pigot's  case  as  to  altera- 
tions in  deeds,  has  once  been  extended  to  all  instruments  comprehending  words 


connt  in  assumpsit  on  a  guaranty,  the  dercndant  pleaded  tbnt  after  it  ki»  giT«n 
to  the  plaintiff,  it  waa  altered  in  a  material  particular  br/  tome  perion  to  tht 
defendant  unknoipn,  nithoQt  his  consent,  by  affixing  a  Bcal  to  as  to  make  il 
appear  to  be  the  deed  of  the  defendant,  npoa  a  motioo  for  jadgment  nan  ohttaiUe 
vercdictn,  tbe  Court  of  Bscheqner  reviewed  and  eipounded  the  law  upon  tiie 
general  subject  of  alteration,  and,  holding  the  caae  to  fall  withio  the  doctrioa  nt 
Pigot's  case,  gave  judgrnent  for  the  defendant.  And  that  judgment  waa  iffiraie-l 
by  tbe  Conrt  of  Exchequer  Chamber,  "  after  much  doubt,"  13  Mee,  k  W.  li^. 
Tbe  doubt  at  lirst  entertained  by  the  Court  of  Exchequer  Chamber  may,  hos- 
ever,  be  considered  as  fortifying  their  ultimate  decision,  which  waa  fonnded  m 
the  principle,  "  that  the  party  who  has  the  cnstody  of  an  inatrument  made  fer 
Iiis  benefit,  if)  bound  to  preserve  it  in  its  original  estate."  "  It  is,"  aaid  Lurti 
Denman,  in  delivering  tbe  judgment,  '■  highly  important  for  "prewrv- 

I  4W)cj  ing  the  purity  otlegttl  instruments,  that  this  principle  should  beborae 
in  mind,  and  the  rule  adhered  to.  The  party  who  may  suffer  has  no  riglit  lu 
complain,  since  there  cannot  be  any  alteration  except  through  fraud  or  laches 
on  his  part." 

An  instrument  which,  by  reason  of  an  alteration,  becomes  invalid  aa  llw 
foundation  of  an  action,  is  not  however  thereby  necessarily  avoided  for  all  pur- 
poses. For  instance,  the  alteration  of  a  deed  of  conveyance,  thoagli  It  miv 
deprive  the  covenantee  of  all  right  to  sue  upon  the  covcnaDts  therein  coDtaiofJ. 
does  not  affect  the  ownership  of  the  property  conveyed;  and  the  dcedmiv.il 
seems,  still  bo  adduced  in  evidence,  to  show  what  was  originally  convejcJ 
thereby,  West  v.  Steward,  14  Mee.  4  W.  47.  In  such  cases,  to  ase  the  words  i^r 
Lord  Abingcr,  in  delivering  the  judgment  of  the  Court,  in  Davidson  v.  Coopet, 

II  Mee.  &  W,  800,  "  the  deed  is  produced  merely  as  proof  of  some  riglil  ot 
title  created  by  or  resulting  from  its  having  bceit  exeailed."  Also,  in  the  Eirl 
of  Falmouth  v.  Thomas,  9  Mee.  &  W.  461),  the  rule  as  to  the  destructive  effcci 
of  altering  a  written  instrument  was  stated  by  Parke,  B.,  to  apply  whew  Ibe 
obligation  sought  to  be  enforced  is  li/ reason  of  the  inslrumenl.  ThatwssiD 
action  by  landlord  against  tenant  for  mismanagement  of  a  farm,  and  ao  iaitn- 
ment  purporting  to  be  a  written  agreement  for  tbe  letting  of  the  fanu  wilb 
Stipulations  as  to  the  mode  of  tillage,  though  exhibiting  an  erasure  an  mta- 
lineation  of  the  term  of  years  not  satisfactorily  acconnted  for,  was  admitted  i» 
evidence  of  tbe  terms  upon  wbich  tbe  defeodant  (who  had  become  tenuit  frou. 
year  to  year  under  a  contract  implied  from  the  fact  of  occupation,  to  abide  bj 
1^1  the  terms  of  the  written  agreement  applicable  to  a  tenancy  from  yetr  1« 
year,]  held  the  premises.  In  that  case  the  inBtrament  given  in  evidence  dee 
not  appear  to  have  operated  specifically  as  an  agreement  npon  tbe  terms  oF  iIh 
existing  tenancy;  it  did  uot  contain  tbe  contract  which  the  plaintiff songtti'' 
enforce ;  it  was  only  part  of  the  evidence  to  prove  that  such  a  contract  eiisl«<l. 
though  not  in  writing;  as  such  evidence,  only  that  part  of  the  written  instm- 
ment  which  stated  the  mode  of  tillage  was  material,  and  that  part  bod  not  boei 
altered.  It  was  like  the  printed  paper  in  Lord  Bolton  v.Tomlinson,  5  AiLi 
Ell.  8J6;  1  N.  &  P.  247,  S.  C,  with  the  additional  circumstance  that  it  w* 
identified  by  the  tenant's  signature.  In  Gould  v.  Coombes,  1  C.  B.  543,  als*, 
a  promissory  note,  assnmed  to  have  been  avoided  as  a  contract  by  adding  tbt 
name  of  a  maker,  was  yet  admitted  iu  evidence  together  with  an"IOC'for 
the  amount,  given  whilst  the  note  was  valid,  to  sustain  a  count  upon  an  accouit 

stated.    In  Hutchins  v.  Scott,  2  Mee.  &  W.  809,  'likewise,  an  aJtewd 
L  *''"''J  agreementwos  admitted  ineyidence  foracollaterftl  purpose;  but  SOB* 
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of  the  obaerrfttioDB  in  that  case  miiBt  ba  taken  iubject  to  correction  by  David- 
son  T.  Gooper. 

Since  the  rnles  of  H.  4  W.  4,  the  effect  of  an  alteration  has  frequently  been 
obviated  by  the  form  of  the  pleadings,  as  in  Sibley  v.  Fisher,  7  A.A.  t  Ell.  444, 
where  the  iasaing  being  on  the  iodorsement  of  a  bill  only,  an  alteration  in  the 
date  was  held  irrelevant.  And  in  Hemiog  v.  Trenerj,  9  Ad.  &  Bll.  926,  where 
a  contract  had  been  interlined,  and  tbe  plaiutifT  declared  npon  it  as  in  its 
original  state,  the  defendant,  having  pleaded  non  asmimpail  only,  waa  not  allowed 
to  rely  upon  the  effect  of  the  interlineation.  That  case  has  been  approved  and 
acted  npon  in  Mason  v.  Bradley,  11  Uee.  &  W.  590,  Davidson  y.  Cooper,  11 
Mee.  &  W.  778,  and  Parry  v.  Nicholson,  13  Mee.  i  W,  778,  from  which  it  ia 
dear  that,  where  the  count  ia  framed  npon  tbe  instrument  in  its  original  state, 
an  alteration  which  does  not  render  a  new  Stamp  necessary  cannot  be  taken 
advantage  of  onder  a  plea  denying  the  contract.  The  case  of  Calvert  v.  Baker, 
4  Mee.  Sc  W.  417,  where,  in  an  action  upon  a  bill  declared  upon  as  it  was 
originally  accepted,  the  defendant  was  allowed  under  a  plea  denying  tbe  accept- 
ance to  rely  npon  an  alteration  of  the  bill,  con  only  be  suatained  on  the  ground 
that  a  new  stamp  was  rendered  necessary  by  the  alteration ;  (aee  Parry  t.  Nichol- 
BOn,  supra,  per  Parke  B.) ;  and  on  examination  that  gronnd  will  perhaps  be 
found  untenable.  Where,  on  the  other  hand,  the  plaintiff  declares  upon  the 
instrument  oa  altered,  there  tbe  defendant  may  raise  any  available  defence  aris- 
ing out  of  the  alteration  under  a  plea  denying  the  contract;  for,  either  he  has 
not  authorized  the  alteration  and  so,  never  having  made  any  such  contract  as 
that  declared  npon,  must  succeed  in  substance;  or  if  he  has  authorized  it,  his 
objection  can  only  be  the  want  of  a  fresh  stamp,  and  that  may  be  taken,  on  the 
production  of  the  altered  inatrament  to  prove  the  issue.  The  case  of  a  deed  set 
ont  on  oyer  as  altered,  and  thereby  made  port  of  the  declaration,  falls  within  tbe 
same  reasoning.  See  Waugh  v.  Bussell,  1  Marsh.  214,  5  Taunt.  707,  S.  C,  In 
pleading  an  alteration  the  defandaot  ought  to  show  that  it  was  in  writing,  Har- 
den T.  Clifton,  1  Q,  B.  523  J  that  it  was  made  after  big  contract  woe  complete 
(as,  for  instance,  in  the  case  of  the  acceptor  of  a  bill,  by  acceptance),  Langton 
V.  Lazams,  5  Mee.  AW.  629;  and  either  that  it  was  made  without  his  consent, 
or  that  it  was  of  such  a  character  as  to  render  a  new  stamp  necessary,  and  made 
under  circumstances  in  which  a  new  stamp  could  not  legally  be  affixed ;  see 
Bradley  v.  Bardsley,  U  Mee.  *  W.  673,  3  Dowl.  4  L.  47C,  3.  C] 


The  practice  which  allows  deeds  to  bo  declared  upon  without  profcrt, 
and,  therefore,  excuses  their  destruction  or  loss,  has  greatly  modified  tbe 
consequences  resulting  from  alterations  in  deeds.  There  is  no  doubt,  that 
if,  by  any  Bgency,  a  verbal  alteration  be  made,  which  destroys  the  identity 
of  the  inBtinment,  the  altered  instrument  may  be  voided  by  a  pica  of  non 
ett  factum,  becanae  that  is  not  tbe  deed  which  tho  party  executed  :  but  tbe 
legal  destruction  of  the  original  deed,  cannot  hare  a  greater  effect  than  its 
actual  destruction  or  loss,  and  therefore,  by  the  modern  practice,  the  origi- 
nal deed  may  be  set  up  by  parol  evidence ;  only,  the  person  by  whose  act 
or  privity  the  spoilation  was  committed,  shall  not  be  relieved  against  his 
own  fraud  or  folly.  Fraud  in  the  person  altering,  is  therefore  the  ground 
of  the  instrument  being  made  effectively  void.  Accordingly,  the  rule,  as 
now  received,  is  tbat  an  alteration,  after  czecutioo,  made  hy  one  claiming  a 
benffil  vnder  the  deed,  or  by  hit  privily,  destroys  the  instrument  as  to  him. 


960  smith's  leading  cases. 

ftDd  he  can  never  sue  upon  it ;  Lewis  &  Lewis  v.  Ptyae,  8  Cowen,  TI; 
Withers  v.  Atkins,  1  Watts,  237.  The  inslnimeal,  as  far  as  the  spoliita 
is  conceroed,  is  irom  Ibat  time  dcatroj^ed  and  extinguished  ;  its  put  open- 
tion  is  not  coanteracted ;  ezeuuied  contracts  evinced  by  it,  are  not  rescinded; 
estates  and  titles  vested  hy  traDsmutation  of  possession,  whether  bj  com- 
mon law  or  the  statute  of  ases,  ate  not  divested ;  but  no  future  benefit  oi 
bo  derived  by  that  party,  from  the  deed,  and  no  covenants,  obligalioas,  u 
other  esecatory  contracts,  can  be  enforced  by  him  [nor  by  his  innocent  as- 
signee ;  Waring  v.  Smith,  2  Barbour's  Chancery,  133  i]  tbroagh  its  insln- 
mentality ;  Herrick  v.  Malin,  22  Wendell,  388,  in  the  Court  of  Error*; 
The  People  v.  Muziy,  1  Denio,  240,  243  ;  Briggs  &  Erigga  ▼.  Glen  & 
Bryan,  7  Missouri,  572,  575 ;  Hatch  and  another  v.  Hatcb  ftad  anolko, 
9  MassacbusetlB,  307 ;  Barrett  v.  Thorndike,  I  Greenleaf,  73  ;  Blia  t. 
M'lnljre  ct  al.,  19  Vermont,  466.  But  an  alteration  or  spoliation,  aa  t^ 
teariag  the  seals  off,  made  or  eommitted  not  by  the  party  suing,  nor  by  hn 
privity,  works  no  harm;  aa,  if  it  be  done  bj  a  stranger,  Rees  v.  Orerfaftn^ 
6  Cowen,  74S ;  Nichols  v.  Johnson,  10  Connecticnt-,  193 ;  Rhoads  t.  Fied- 
eriok,  8  Watts,  448 ;  Medlio  v.  Platte  county,  8  Missouri,  235 ;  Lee  v. 
Alexander,  &c.,  9  B.  Monroe,  25 ;  or  by  the  obligor,  or  one  of  the  obligon; 
Gaits  V.  U.  S.,  1  Gallison,  69 ;  Barrington  and  others  v.  Bank  of  Waili- 
iogton,  14  Sergeant  &  Bawle,  405;  Williams  t.  Mosely,  2  Florida,  364, 
329.  And  where  an  alteration  Is  made  in  a  deed  by  a  party  entitled  Toitt 
it,  it  is  avoided  only  as  to  him,  and  the  instrument  coatluues  unchanged  b 
law,  as  to  other  innocent  parties  to  It.  Thus  where  a  conveyance  of  land 
in  fee  is  made,  with  covenants  reserving  an  annual  rent,  and  after  execn- 
tion  the  deed  is  altered  in  a  material  part  by  the  grantor,  the  law,  in  ooo- 
EOnancc  with  justice  and  policy,  avoids  the  covenants  reserving  renta  in 
favor  of  tbe  fraudulent  grantor,  but  preserves  the  fee-simple  to  the  inno- 
cent grantee  discharged  from  tbe  coveaants  in  tbe  deed,  and  tbe  covenant 
being  avoided  as  relates  to  the  covenantee,  and  his  right  of  action  extin- 
guished, a  bond  fide  purchaser  from  him  is  in  no  better  sitnatioa  than  be 
was;  Arrison  v.  Harmstead,  2  Barr,  191,  194.  The  distinction  atmted 
above,  between  an  executed  and  an  executory  operation  of  a  deed,  that  is, 
between  the  effect  of  an  alteration  in  avoiding  rights  in  action  created  by 
it,  and  not  vacating  the  transfer  of  an  interest,  or  the  discharge  of  a  right, 
ODce  executed  by  it,  is  recognized  in  the  late  Kuglish  cases,  although  they 
differ  from  the  American  cases  in  holding  that  a  material  alteration  made 
by  a  stranger  voids  a  deed  as  completely  as  when  made  by  the  party  holding 
it  In  Davidson  v.  Cooper,  11  Maeson  &  Welsby,  778,  800j  affirmed  on 
error,  13  id.  813,  Lord  Abinoer,  G.  B.,  said  that  the  strictnesa  of  the 
rulo  in  Pigot's  case,  that  a  material  alteration  by  the  party  holding  it,  or 
by  a  stranger,  renders  the  instrmnent  altogether  void  from  the  time  when 
snch  alteration  is  made,  had  not  been  relaxed  in  modern  times,  when  the 
altered  deed  is  relied  on  as  the  fonndution  of  a  right  sought  to  be  enforeed, 
but  that  the  case  is  different  whore  the  deed  is  produced  merely  as  proof  of 
some  right  or  title  created  by,  or  resulting  from  its  having  been  execaUd ; 
aa  in  the  case  of  an  ejectment  to  recover  lands  which  have  been  conveyed 
by  lease  and  release :  "  There,"  said  Lord  Abinqeo,  "  what  the  pUintJIT 
is  seeking  to  enforce,  is  nol,  in  sr.rictneas,  a  right  under  the  lease  and  re- 
lease, but  a  right  to  the  po.ssession  of  the  laud,  resulting  from  the  fact  of 
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the  leiaa  sod  release  haTing  been  executed.  The  moment  after  their  eze- 
cation  the  deeds  become  T&laeleee,  so  far  as  tfaej  relate  to  the  passing  of 
the  estate,  except  as  affording  endence  of  the  fact  that  thej  were  executed. 
If  the  effect  of  the  execatioa  of  sach  deeds  vas  to  create  a  title  to  the  land 
in  question,  that  title  oannot  be  affected  bj  the  Babaequent  alteration  of 
the  deeds  :  But  if  the  party  is  not  proceeding  by  ejectment  to  recover  the 
land  conveyed,  bttt  is  suing  the  grantor  under  his  oovenants  for  title,  or 
other  covenants  contained  in  the  release,  then  the  alteration  of  the  deed  in 
any  material  point,  after  its  execution,  whether  made  by  the  party  or  by  a 
stranger,  would  certainly  defeat  the  right  of  the  party  suing  to  recover." 
In  like  manner,  in  Todd  v.  Emly,  11  id,  1,  4,  on  a  replication  of  ntm  est 
/aetum  to  a  release  pleaded,  a  deed  of  release  of  which  the  seal  had  been 
torn  off  by  the  party  released,  was  thought  by  Parkx,  B.,  to  be  admisuble 
in  evidence,  because  the  replication  meant  that  it  was  not  the  deed  of  the 
phuntifis  for  the  purpose  of  proving  a  release ;  and  therefore  that  the  issue 
was  proved  by  the  production  of  the  deed  which  had  operated  aa  a  deed, 
though  now  in  a  cancelled  state.  And  this  view  is  approved  in  Waring  v. 
Smith,  2  Barbour's  Chancery,  183 ;  and  Miller  v.  Gilleland,  19  Penna. 
Stal«,  119. 

The  rule  as  to  notes  ia  essentiaDy  the  same  as  that  applied  to  deeds.  An 
alteration  by  accident,  mistake,  or  the  act  of  a  stranger,  after  a  party's 
right  npon  a  note  is  complete,  will  not  prevent  his  recovering  upon  it ;  but 
if  the  note  be  altered  by  a  party  entitled  upon  it,  it  is  wholly  voided  as  to 
bim;  Martendale  v.  Follet,  1  New  Hampshire,  95.  And  in  Pennsylva- 
nia, where  the  alteration  was  in  the  date  only,  extending  of  coarse  the 
terms  of  responsibility,  and  coaeisted  in  putting  the  true  dale  instead  of  a 
icrong  one,  ^which  had  been  pnt  carelessly)  and  was  made  in  the  presence 
of  the  maker  of  the  note,  (a  surety)  who  said  nothing  by  way  of  objection 
but  that  "  he  knew  nothing  about  it,  and  could  say  nothing."  it  has  been 
detnded  that  the  note  was  avoided,  "  Where  it  is  made,"  said  Gibbom,  0. 
J.,  "  by  the  voluntary  act  of  the  creditor,  and  increases  or  injuriously 
afeetfl  die  responailulity  of  the  debtor,  whatever  the  motive  far  it,  the  secu- 
rity is  gone.  The  rale  is  founded  in  policy  to  protect  the  debtor  from  acta 
prejudicial  to  faim,  bard  to  be  guarded  cgaiost,  and  done  in  bis  absence, 
and  without  his  agency  or  consent."  But  the  rule  was  admitted  to  bo 
inapplicable  to  an  alteration  which  leaves  the  legal  effect  of  the  instrument 
as  it  was  before ;  Miller  v.  Gillcland,  1  American  Law  Journsl,  672  ;  8.  0. 
9  Fenna.  State  119;  and  see  Getty  v.  Shearer,  20  id.  16.  The  rule 
has  not  been  extended  to  an  alteration  of  the  figures  in  the  mar^n  of  the 
note,  which  were  made  to  conform  to  the  words  in  the  body ;  those  figures 
not  consisting  part  of  the  note;  Smith  v.  Smith,  1  Rhode  Island,  398. 
And  where  an  instrument,  which  is  meant  to  be  the  only  security  of  a 
debt,  and  in  which  previous  implied  and  parol  liabilities  have  been 
merged,  is  voided  by  a  fraudulent  alteration  on  the  part  of  the  creditor, 
he  cannot  recover  on  the  consideration  of  the  contract;  Martendale  v. 
Follet;  Mills  v.  Starr,  2  Bailey,  359.  But  see  Serle  v.  Norton,  9  M.  & 
W.  309. 

Whether  the  alteration  was  made  before  or  after  execution,  is  for  the 
jury :  the  flnt  presumption  of  &ct  from  omitting  to  note  the  alteration  at 
the  sttestiug  is,  that  it  was  made  aAerwards ;  Morris's  Lessee  v.  Yanderen, 
Vol.  I.— 61 
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1  BalkB,  U ;  FroToat  v.  Gnti,  1  Peter's  C.  C.  86S;  b«t  if  the  altentun 
be  against  the  iatereat  of  the  p&rtj  appearing  to  have  made  it,  or  elundfig 
ander  it,  or  be  immaterial,  or  there  be  otber  dmmstances,  this  may  be 
rebutted :  and,  upon  rebutting  eridenoe  satiebctorj  to  the  ooort,  the  whole 
case  is  for  the  jury.  HeSelfioger  v.  Shati  et  al.,  16  Sergeant  &  Bawle, 
U;  Bank  v.  Hall,  1  Halsted,  215 ;  Smith  v.  U'Oowan,  S  Barboar'a  S. 
Ct.  405,  408;  B^Iey  v.  Taylor  and  uiother,  11  Oonueoticut,  531,  where 
the  cases  on  this  subject  are  examined  at  considerable  length  ;  Jackooa  r. 
Oaborae,  2  Wendell,  555.  In  Tillon  y.  The  C.  &  IS.  Mat.  Ina.  Co.,  7 
Barbour's  S.  Gt.  56-1,  the  Court  stud,  that  where  the  alteraCJon  was  bos- 
poiouB,  and  beneficial  to  the  holder,  the  presumption  was  against  him,  and 
he  must  explain  it,  before  he  can  recover,  and  that  the  evidence  in  explar 
aation  must  bo  adeqnate,  prim&  faeU,  in  the  opinion  of  the  oonit.  In 
Davia  v.  Jenney,  1  Metcalf,  221,  the  ease  of  a  note,  MoETON,  3.,  charged 
the  jury,  that  in  the  absence  of  all  explanation,  the  legal  presnmptiom  was^ 
that  the  alteration  was  after  execution,  and  the  court  above,  per  Shaw,  C. 
J.,  said,  that  they  eongidered  it  "  a  question  of  very  great  importance," 
but  it  was  cot  oeceesary  then  to  decide  it.  In  Wilde  t.  Armsby,  6  Cush- 
iag,  318,  the  Supreme  Gonrt  of  Massachusetts,  while  "  not  prepared  to 
decide  that  a  material  alteration  manifest  oa  the  face  of  the  ioatrunieDt,  is 
IB  all  cases  whatsoever,  such  a  sospicious  circnmstsnoe  as  throws  the  bnrdca 
of  proof  oa  the  party  claiming  under  the  instrument,"  decided  in  an  action 
on  a  written  guaranty  of  the  payments  of  Q.  W.  t£  (hmpany,  where  the 
instrumeut  showed  that  it  had  been  altered  by  an  interlineation  of  the 
words  (and  company,)  which  words  were  written  in  a  different  hand  wri- 
ting and  in  a  different  ink ;  that  the  hurd«i  of  proof  was  on  the  plainti^ 
to  show  that  the  inter lineatiou  was  made  before  Uie  instmment  was  exe- 
cuted. The  opinion  of  the  Chancellor,  adopted  by  the  Court  of  Eirota,  in 
Herrick  v.  Halin,  appears  to  have  been,  that  if  the  alloration  were  material, 
the  party  claisung  on  the  deed  must  explain  it ;  if  immaterial,  it  will  nthei 
he  presumed  to  have  been  done  before  execution.  Wickes  t.  Caolk,  5 
Harris  &  Johnson,  S6,  41,  seems  to  say,  that  the  burden  of  proof  is  en 
him  who  alleges  that  the  alteration  was  ajter  execution.  And  ia  Maitbewi 
V.  Coulter,  0  Miiisoufi,  705,  710,  in  the  case  of  an  unsealed  agreenut,  it 
was  held  that  an  alterarioa  would  be  presumed  to  have  been  made  befixe 
or  at  the  time  of  signiag,  unless  there  be  something  to  oeate  snapidoB  er 
raise  a  presumption  to  the  contrary,  as,  if  the  inkdifier,  or  the  handwriting 
be  that  of  a  holder  interested  in  the  alteration,  in  which  case,  t^  altentim 
must  be  explained.  See  Paine  v.  Edsell,  19  Penna.  State,  180.  In  like 
manner,  in  Adm'ra  of  Beomui  v.  Russell,  20  Vermont,  205,  where  the 
cases  are  reviewed,  it  is  held  that  the  rule  of  the  oomnon  law  ia,  that  an 
alteration  of  a  written  instrumeat,  if  nothing  appear  to  tiwoontniy,  ahodd 
be  presumed  to  have  been  made  at  the  time  of  its  execution,  and  generally, 
that  the  whole  inquiry,  whether  there  has  been  an  alteration,  and  if  so,  wiMtbet 
in  fraud  of  the  defending  party  or  otherwise,  to  be  determined  eiUier  &en 
the  appearance  of  the  instrument  itself,  or  fr«n  that  and  other  evidenee  in 
the  case,  is  for  the  jory.  On  the  other  hand,  in  Hills  v.  Baines,  II  K«w 
Hampshire,  395,  in  the  case  of  a  note,  it  was  held  Uiat  the  qaesticm  aa  to 
the  time  when  the  alCeradou  was  made,  is  for  the  jnrj,  who  in  Bome  eaaee 
may  be  satisfied  from  tbo  appearance  of  the  paper  ttoelf,  tiiat  the  a~ 
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wu  made  before  execution ;  bnt  th&t  in  the  abienoe  of  all  evidence,  either 
extriuBio  or  on  the  fiuse  of  the  note,  as  to  the  time  of  the  alteration,  it  will 
be  presnmed  to  have  been  made  anbseqnently  to  the  exeoution  and  deli- 
very of  the  note;  and  that  this  mle  is  neoeesary  for  the  eecnrity  of  the 
maker  of  the  note ;  who  mnat  otherwise  take  OTidenoe  of  the  appearance  of 
the  note  vhen  it  ia  delivered,  in  order  to  protect  himself  sgainet  alteralious 
enbeeqaentlj  made  withoat  his  privitj.  See  also,  Eumphreja  v.  Gntllon, 
13  id.  S86,  868.  And  this  is  adopted  aa  the  tme  rule  in  Walters  t. 
Short,  6  Oilman,  262,  258.  In  PeDnaylTania,  it  baa  been  decided, 
that  in  the  oase  of  negotiable  instruments,  the  holder  mnet  show,  that  any 
material  alteration  was  lawfully  made;  Simpson  v.  Slackhonee,  9  Barr, 
186. 

If  the  deed  or  note  has  been  in  the  possession  of  the  party  cUimlng  upon 
it,  it  affords  a  presumption  that  the  alteration  was  made  by  him ;  and  it  lies 
upon  him  to  show  that  be  was  not  privy  to  it.  Chesley  v.  Frcst,  1  New 
Hampshire,  145 ;  Bowers  T.  Jewell,  2  id.  54S ;  Barrington  and  others  t. 
Bank  of  Washington,  J4  Sergeant  &  Rawle,  423.  In  U.  S.  t.  Linn  et  al., 
1  Howard's  Sup.  Ct.  104,  a  distinction  is  noted  between  those  alterations 
which  appear  upon  the  face  of  the  instrument,  and  those  which  are  extrinsic ; 
in  that  case,  in  debt  on  an  instrument  appearing  to  be  a  regular  bond,  the 
plea  alleged  that  after  the  defendant  had  signed,  the  instmment  was,  without 
his  oonsent  or  authority,  altered  by  sfBxing  a  seal ;  and  the  court  held  the 
plea  bad,  for  not  alleging  that  the  aiteratdon  was  made  by  the  plaintiff,  or 
with  his  privity ;  for  aa  the  plea  stood,  the  alteration  might  have  been 
either  by  the  plaintiff  or  by  a  stranger,  and  as  pleas  are  to  be  taken  most 
strongly  against  the  party  pleading,  the  court  would  intend  it  was  the 
latter;  and  they  stud  that  where  the  alteration  appears  on  the  face  of  the 
inab^meat,  as  an  erasure  or  alteration,  the  law  imposes  on  the  party  claim- 
ing under  it,  the  burden  of  explaining  the  alteration,  for  it  was  presnmed 
to  have  been  made  while  in  his  possession ;  bnt  that  where  the  instrament 
oarries  with  it  no  appearance  of  alteration,  the  defendant  who  in  his  plea 
alleges  a  fatal  alteration,  must  show  it  to  have  been  such ;  and  this  is  ap* 
proved  and  acted  npon  in  Cotten  v.  Williams,  1  Florida,  87,  49. 

An  alteration,  however,  even  in  a  material  part,  may  be  made  in  a  deed 
or  note,  after  execntion,  if  it  is  proved,  or  may  be  presumed,  to  have  been 
done  by  coTuent  of  all  the  parties;  Woolly  t.  Constant,  4  Johnson,  54; 
Speoke  et  al.  v.  U.  S.,  9  Cranch,  28 ;  Barrington  et  al.  v.  Bank  of  Washing- 
ton, 14  Sergeant  &  Rawte,  405 ;  Stephens  v.  Oraham,  7  id.  605 ;  Smith 
V.  Weld,  2  Barr,  54;  WiUard  v.  Clarke,  7  Metcalf,  435,  437;  Hiils  v. 
Barnes,  11  New  Hampahire,  895;  Humphreys  t.  Onillon,  18  id.  886,  888; 
The  Richmond  Mannf.  Co.  v.  Davis,  7  Blackford,  412;  Beary  v.  Haines,  4 
Wharton,  17 :  bnt  the  parties  mnst  be  at  that  time  legally  competent  to 
consent;  Mocre  and  others  y.  Lessee  of  Bickbam  and  West,  4  Binncy,  1. 
And  a  deed  when  thus  altered  in  a  material  part,  takes  effect  from  the  time 
of  the  alteration,  as  a  re-execution  of  it;  Fenny  v.  Corwithe,  16  Johnson, 
499;  Tompkins  v.  Corwin,  9  Oowen,  255;  in  Barrington  et  al.  v.  Bank  of 
Washington,  it  is  said  by  Ddnoan,  J.,  that  this  agreement  to  alter  and 
accept  the  new  obligation  ia  a  qnasi  re-execntion ;  but  in  Speake  v.  U.  S-, 
it  was  tbe  opinion  of  Litinobton,  J.,  against  the  majority  of  die  conrt, 
thai  if  the  alteradon  be  material,  there  ^oold  be  a  re-execntion;  and  this 
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opinion  seems  to  rest  on  strong  reasons:  see  Miller  v.  Stemrt,  9  Wbeatm, 
6^0, 708.  In  a  recent  oase,  where  the  principles  applieable  to  the  subject, 
were  clearlj  and  ably  coDoeived,  it  was  held,  that  where  a  party  to  a  deed 
oonsente  ai  the  time  to  an  alteration,  there  is  a  mixtnra  of  conrideratioD  and 
deliberation  in  the  act  which  gives  eridenoe  of  his  intention  to  make  the 
deed  his  own;  but  that  an  agreement  to  bo  respCHisible,  after enoh  altentioo 
has  been  mode,  should  not  bind  him  unless  Uie  act  of  recognition  were  of  a 
obaracter  so  nneqaivocal,  that  no  donbt  ooold  remtdn,  that  in  legal  contem- 
plation at  least,  there  was  a  making  and  delivery  of  the  deed;  Sans  v.  He 
People,  3  Oilman,  327,  336.  In  Connecticut  it  ia  held,  that  after  aeknow. 
ledgment  before  a  magistrate,  a  material  alteration,  even  by  consent,  cannot 
be  made,  without  re-acknowledgment,  though  an  immaterial  one  may;  Ctdt 
V.  Starkweather,  8  Connecticut,  2dO :  and  in  Pennsylvania,  not  the  smalleat 
alteration,  even  by  consent,  can  be  made  after  acknowledgment,  withoat 
there  be  a  le-aeknowledgment;  Moore  and  others  v.  Lessee  of  Bickhan  and 
West. 

This  omsent  of  the  parties,— at  least,  (and  ptobably  only,}  where  the 
alteration  is  immaterial — may  be  implied,  as  well  as  express  and  aetnal :  it 
may  be  implied  from  oironmstaoces,  custom,  the  natore  of  the  alteratioii, 
&o. ;  Hale  v.  Ruse,  1  Qreenloaf,  884 ;  Ogle  t.  Oiaham,  2  Penrose  &  Watts, 
132  :  and  see  Woodworth  v.  Bank  of  America,  19  Johns.  391 ;  where  one 
o(  the  main  pcunts  held  by  the  majority  against  the  minority  appean  to  have 
been,  that  consent  of  authority  to  make  material  alterations  cannot  be 
implied,  (at  least  in  law,)  and  that  such  alterations  can  only  be  made  with 
the  osKnt  of  the  party  to  be  charged.  In  Tezirn  v.  Evans,  I  Anet  228,  it 
was  held  that  a  bond  delivered  with  a  blank  for  the  name  of  the  obligee^  and 
for  the  sum  due,  and  afterwards  filled  up,  was  valid ;  bnt  this  was  oraraled 
in  Hibhlewhite  t.  M'Morine,  6  M.  &  W.  200.  The  principle  of  the  latter 
case  is  adhered  to  in  North  Carolina  and  Akansas ;  U'Kee  v.  Hieks,  2  Deie- 
renx,  379;  Davenport  v.  Sleight,  2  Berereoz  &  BaUle,  881;  Giabaai  i. 
Holt,  8  Iredell's  Law,  300;  Cross  and  Biziell  v.  State  Bank,  &  Hke,  625: 
but  in  moat  other  states  of  the  Union,  the  authority  of  Texira  v.  £vaas, 
appears  to  be  followed.  See  the  Richmond  Manof.  Go.  v.  Davis,  7  Kaek- 
ford,  412 ;  and  see  the  other  cases  oolleoted  in  note  to  Hibblawhita  v. 
H'Morine,  6  M.  &  W.  216,  Am.  ed. 

As  to  the  question,  whether  an  immaterial  alteration  will  avoid  an  instni- 
ment,  or  whether,  to  have  that  e&ct,  it  must  be  immaterial,  there  has  beat 
•Mne  divergency  in  the  cases,  in  respect  to  deeds  and  to  notes :  thoogh, 
probably,  the  rule  now  finally  arrived  at,  ia  in  effect  the  same  as  to  both. 

As  to  Dekds  ;  in  some  of  the  cases,  the  dicta  are,  that  an  immaterial 
alteration  by  a  party  claiming  under  the  deed,  will  avoid  it  as  to  him; 
Morris's  Lessee  v.  Vanderoo,  1  Dallas,  64,  67;  Smith  v.  Well,  2  Bair, 
54 ;  Barrett  v.  Thomdike,  1  Greenleaf,  73 ;  Lewis  &  Lewis  v.  Payne,  8 
Uowen,  7 :  in  olliers,  it  is  doubted,  Hat«h  et  al.  v.  Hatoh  et  al.,  9  MasH- 
chnaette,  807}  Hsnt  v.  Adams,  6  id.  521;  O'Neale  v.  Lmg,  4  Cianoh,  60 : 
and,  in  some,  it  is  said,  that  only  material  alterations  are  fataL  Smith  v. 
GnxAer  et  a).,  6  Massachusetts,  538;  and  see  Langdon  v.  Paul,  20  Ver- 
mont, 217,  220.  Upon  pridple,  it  would  seem,  that  the  slightest  altua- 
tion  in  the  deed  must  make  a  variance  in  the  instrument,  and  oanse  i^  in 
ta  now  state,  to  be  not  the  deed  originally  made  by  the  party.    Bat  the 
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doctrine  of  implied  consent  from  drcntDfltancee  bae  been  carried  so  far  in 
the  modero  oaaea,  (sapra,)  thkt  there  can  be  little  reason  to  doubt,  upon  the 
principle  of  all  those  oaseB,  that  the  oircnmstance  of  the  alteration  being 
immaterial, — ■vis.,  not  in  the  least  affecting  the  nature  or  extent  of  the 
obtigor'B  liability — is  evidenee  from  which  the  jnry  may  presume  an 
authority  to  alter,  or  is  even  a  presumption  in  law  of  aathority  and  con- 
sent :  and  this,  which  has  been  repeatedly  applied  to  notes,  la  Hule  v,  Robs, 
1  G-reenleaf,  834,  reoogniied  in  the  case  of  a  deed  :  and  see  3tahl  v.  Berger, 
and  Beary  t.  Haines.  8o  that,  practically,  the  mie  may  be  taken  to  be, 
that  a  material  alteration  by  a  party,  of  itself  avoidt  the  deed  as  to  him : 
but  an  immaterial  alteration  does  not,  unless  it  is  fraudulent.  [It  may  be 
obserred,  that  in  the  New  Hampshire  cases,  it  is  held,  that  an  alteration, 
to  aTOtd  a  deed,  in  any  ease,  must  be  MtuaUj  /raudvlenl;  i.  e.  a  material, 
of  which  the  court  judge,  and  from  interested  motives,  on  which  the  jnry 
decide;  and  to  this  view,  the  case  of  Adorns  and  another  t.  Frye,  3  Mat«alf, 
103,  in  Massachusetts,  (post,]  appears  to  accede;  but  the  Pennsylvania 
cases  clearly  hold  (hat  a  material  alteration  by  the  party,  of  itself  voids  the 
inatmment.) 

Alterations  in  deeds  are  immaterial, "  where  neither  the  rights  nor  inter- 
ests, dnties  nor  obligations,  of  either  of  the  parties,  are  in  any  msnTier 
affected  or  changed ;"  Smith  y.  Crooker  et  al.,  5  Mast&cbnsetts,  538.  The 
erasure  by  the  obligee  in  a  bond,  of  the  name  of  one  surety  and  insertion  of 
another,  avoid  the  bond  as  to  another  surety  not  having  consented ;  The 
Btato  V.  Polke,  7  Blackford,  27 ;  and  the  addition  of  another  obligor  to  a 
joint  and  several  bond,  without  the  consent,  express  or  implied,  of  the  pre- 
vious obligors,  renders  the  deed  void  as  to  them  ;  Shipp's  adm'r  v.  Soggett's 
adm'r,  9  B.  Monroe,  5.  In  Marshall  and  another  v.  Gongler,  10  Sergeant 
&  Rawle,  164,  it  was  held,  that  adding  new  names  as  witnesses,  for  the  pur- 
pose of  authenticating  the  instmmetit,  was  a  material  alteration,  for  it 
afieeted  the  evidence,  and  this  is  confirmed  in  Henning  v.  Werkheiser,  6 
Barr,  618.  In  Adams  and  another  v.  Preye,  where  this  point  was  examined 
at  length,  the  court  lay  down  the  rule  thus:  "1.  That  if  the  obligee  of  an 
unattested  bond,  after  the  execution  and  delivery  thereof,  shall,  without  the 
knowledge  and  assent  of  the  obligor,  A«ndalently,  and  with  a  view  to  gain 
some  improper  advantage  thereby,  procure  a  person  who  was  not  present 
at  the  execution  of  the  bond,  to  sign  his  name  thereto  as  an  attesting  wiu  - 
ness,  such  act  will  avoid  the  bond,  and  discharge  the  obligor  from  all  liability 

on  the  same 2.  That  the  act  of  the  obligee  in  procuring  the  signature 

of  one  as  a  witnesss,  who  was  not  present  at  its  execution,  and  not  dnly 
anthoriied  to  attest  it,  will,  if  unexplained,  be  primA  fane,  sufficient  to 
anthoriie  the  jnry  to  infer  the  fraudulent  intent ;  bnt  that  it  is  oompetent 
for  such  obligee  to  rebut  such  inference;  and  if  the  act  be  shown  to  have 
been  done  without  any  fr«adu1ent  purpose,  the  bond  will  not  be  avraded  by 
such  alteration :"  See,  also,  Thornton  v.  Appleton,  29  Maine,  298,  299. 
The  proper  manner  of  taking  advantage  of  an  alteration  in  a  deed  is  by 
plea  of  not!  Mfaetum :  that  plea  goes  to  the  existence  of  the  instrument, 
OS  the  deed  of  the  defendant,  at  the  time  of  plea  pleaded ;  Barrington  and 
others  t.  Bank  of  Washington,  14  Sergeant  k  Rawle,  423 ;  Smith  v.  Weld, 
2  Barr,  54 ;  Miller  v.  Stewart,  9  Wfaeaton,  680,  716. 

A*  to  Kotu :  it  aeem*  generally  agreed,  that  on  alteration,  to  aT<ud 
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them,  must  be  material;  Bowers  v.  Jewell,  2  New  Hkmpsliire,  453; 
Homer  t.  Wiillis,  11  MasBachosetts,  809 ;  GardiDer  t.  Sisk,  3  Ban-,  326. 
A  material  alteratioQ,  Bach  as  woald  avoid  a  note,  would  be;  the  altering 
of  the  date,  StcphenB  t.  Grabam,  7  Sergeant  &  Rawie,  505;  Hocker  r. 
Jemiaou,  2  Watts  &  Sergeant,  438 ;  the  ineertion  of  the  negotiable  words 
"  or  order"  in  a  note  not  before  negotiable ;  Fepoon  v.  Stagg  &  Co.,  1  Nott 
&  M'Cord,  102;  Haines  t.  Dennett,  11  New  fiamfatiire,  181;  Bmce  v. 
Wefltcott,  3  Barbour'B  S.  Ct,  374;  tbe  insertioD  of  "yonng"  before  "nier- 
chantable  stock"  in  the  promise;  Martendalo  v.  Follet,  1  New  Hunpahire, 
95  :  in  Massaehaeetts,  the  adding  of  a  subscribing  witness,  when  there  was 
none  before,  which  in  that  state  affects  the  operation  of  the  Statute  of  limi- 
tations; Homer  v.  Wallis;  see  Smith  v.  Dunham,  6  Pickering,  246 ;  Adams 
and  another  t.  Frye ;  (but  adding  a  second  witnese  where  there  was  already 
one,  is  immaterial,  for  it  does  not  affect  the  operation  of  the  statnta  ;  Ford 
V.  Ford,  17  Pickering,  41S;)  any  alteration  which  affects  the  evidence  of 
the  validity  or  operation  of  the  note;  Bates  v.  Hill,  1  New  Hampshire, 
9C :  making  a  joint  and  several  note  to  be  merely  joint;  Humphreys  v. 
Guillou,  13  New  Hampshire,  336,  887;  appointing  a  particular  place  of 
payment  when  before  none  was  i^sod ;  Woodworth  v.  Bank  of  America, 
19  Johnson,  391;  making  «  not«  payable  on  demand,  which  before,  was 
payable  on  time ;  Wheelock  v.  Freemam,  IS  Pickering,  165 :  and  extending 
the  time  of  payment  from  six  to  sixty  days,  is  snob  a  material  alteration,  as 
discharges  an  indorser;  Davis  v.  Jenny,  1  Metoalf,  221 ;  or  so  altering  die 
date — thoQgb  the  original  date  waB  not  the  time  date  and  the  altered  one  w« 
— so  ae  to  give  a  posBibility  to  extend  the  time  for  the  Statute  of  I^milA- 
tions,  if  the  plaintiff  conld  not  show  the  tme  date.  '■  The  injury  has  regard 
to  the  possible  effect  of  the  alteration  when  it  was  made  and  not  to  its 
present  effect  as  things  have  turned  up;"  Miller  v.  Gilleland,  19  Fenna. 
Stat«,  119.  But  an  alteration  or  insertion  is  immaterial,  if  it  is  the  inser- 
tion of  only  what  the  law  would  imply,  or  the  correcting  of  a  mulake; 
Hunt  v.  Adams;  Bowers  v.  Jewell;  or  the  addition  of  senseless  words; 
Granite  Bulroad  Company  v.  Baoon,  15  Pickering,  239  :  in  Wheelock  t. 
Freeman,  13  id,  165,  168,  the  teat  as  to  notes  is  said  to  consist  in  the 
inquiry  <<  whether  the  notes  would  have  the  same  legal  effect  and  operation 
after  the  alteration  as  before."  See  also  Bliur  v.  The  Bank  of  Tennessee, 
II  Humphries,  85. 

Although  a  material  alteration,  made  without  the  privity  of  the  party 
claiming  upon  it,  and  after  his  title  upon  it  has  been  vested  and  complete, 
will  not  discharge  the  liability  of  the  maker  of  the  note,  yet  care  most  be 
taken  as  to  the  mode  of  declaring.  You  must  not  declare  upon  the  note  in 
Its  altered  state,  for  that  would  cause  a  variance;  see  Stephens  v.  Graham 
and  another,  7  Sergeant  &  Rawle,  505  :  yon  most  declare  upon  the  note  as 
it  was  actually  made  by  the  defendant :  and  it  is  safer  to  take  notice,  in  the 
declaration,  t^at  the  note  was  altered  without  the  privity  of  the  party;  soa 
Phcenix  Ins,  Co.  v.  Waldcn  &  Co.,  Anthon's  N.  P.  126,  note :  and  then  the 
jury  will  decide  from  the  note  and  the  explanatory  evidence,  whether  the 
defendant  made  a  note  such  as  that  declared  npon. 

The  cases  in  which  the  cirenmstance  of  the  alterations  having  beea 
made  without  the  privity  of  the  person  claiming,  prevents  its  being  fata], 
are  those  in  which,  previous  to  tho  alteralion,  the  plaintiff  had  acqoind  a 
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good  liile  to  the  money  on  the  note:  and  the  alteration  in  the  instrument 
makes  an  apparent  discrepancy  or  chaam  between  his  title  as  set  ont  in  the 
declaiation,  and  the  evidence  j  and  it  is  this  apparent  variance  which,  when 
it  was  not  produced  by  the  frand  of  the  party,  may  be  explained  away  by 
parol  evidence.  But  it  must  be  observed  that  there  are  oaees,  in  the  auc- 
eesaive  transfer  or  negotiation  of  notes  and  bills,  where  a  variation  made  in 
the  iDSttainaDt  dnring  these  transfers,  may  produce  a  chasm  in  the  title  of 
the  claimant;  oanung  the  bill  which  has  been  indorsed  to  him  to  bo  not  the 
bill  made  by  the  defendant;  and  this  variance,  as  it  affects  the  tiUe  of  the 
indorsee,  ia  incurable,  although  there  be  no  fault  in  the  plaintiff.  This  is 
the  point  involved  in  Master  v.  Miller;  a  case  which  has  been  ofl«n  misan- 
derstood,  and,  on  that  account,  sometimes  complained  of.  The  facts  are 
briefly  thus  :  Wilkinson  &  Cooke  hold  Miller's  acceptance  of  a  note  dated 
26th  March ;  while  the  note  is  in  their  hands,  and  before  its  indorsement 
and  delivery  to  Master,  the  date  ia  altered,  by  some  one  unknown,  to  20th 
Maichj  whereby  the  identity  of  the  note  is  destroyed,  and  it  becomes  a  new 
note.  It  is  this  last  note,  aad  not  the  one  on  which  Miller  was  liable  to 
them,  which  they  indorsed  to  Master.  As  Wilkinson  &  Cooke  hold  the  pro- 
mbsory  note  of  Miller,  and  they  indorse  a  different  note  to  Master,  of  course 
Miller  is  not  liable  to  Master  on  either  note.  The  legal  relations  of  the 
parties  seem  to  be  thus :  Wilkinson  &  Cooke  can  recover  from  Miller  upon 
the  note  dated  26th  March,  if  they  can  prove  that  the  alteration  was  not 
made  with  their  privity,  and  cannot  recover  unless  they  prove  that :  Wil< 
kinson  &  Cooke  have  given  to  Master,  a  bill  dated  20th  March,  with  the 
name  of  an  acceptor  forged  upon  it  by  the  person  who  made  the  alteration, 
and  upon  this  note  they  are  liable  to  him.  The  decision  of  the  court  upon 
the  gpedal  verdict,  which  found  as  a  fact  that  the  date  was  "altered  from 
26th  March  to  20th  March,  is  certainly  the  only  decision  that  oould  have 
been  given  ;  and  Bdllsb,  J.,  does  not  appear  to  have  differed  on  the  prin- 
ciple of  law;  but  he  attacks  the  /acl»  of  the  special  verdict,  and  declares 
that  the  "alteration"  was  only  a  blot,  by  which  the  bill  was  disfigured,  but 
not  transformed;  and  indeed  there  can  be  little  doubt  that  the  plaintiff 
would  be  entitled  to  recover  upon  suoh  a  state  of  facts  as  he  snpposes,  viz., 
where  a  figure  was  changed  to  the  eye,  but  was  understood  and  taken  by 
both  indorser  and  indorsee  to  be  original  figure — 26  and  not  20.  In  accord- 
ance with  the  principles  here  noted,  there  can  be  no  doubt  that  if  the  altera- 
tion had  been  made  without  the  privity  of  the  indorsee,  a/Ur  the  indorsement 
and  delivery  to  Master,  Master  would  have  been  entitled  to  recover. 

The  case  of  Bank  of  the  United  States  v.  Bussell  &  Boone,  S  Teates, 
S91,  is  similar  to  Master  v.  Miller,  and  was  decided  upon  its  authority  : 
the  only  difference  beiug,  that  in  the  former  the  alteration  was  made  by 
the  indorser,  and  in  the  other,  its  beiug  made  while  the  note  was  in  the 
hands  of  the  indorser,  raised  a  presumption  against  him,  which  was  not 
removed.  The  pluutiffs  declared  on  two  notes  made  by  defendants ;  one 
dated  9th  June,  the  other  dated  19th  June.  The  special  verdict  found  that 
the  defendants  made  their  note  dated  9tb  Jane,  in  favor  of  J.  T.  or  order ; 
who  altered  the  date  to  19th  June;  and  disconnted  it  with  the  plaintiff. 
The  court  decided  that  the  bank  could  not  recover  from  the  defendants  on 
either  note.  The  opinion  of  the  majority  in  Woodworth  v.  Bank  of 
Amerioa^  19  Job&son,  891,  in  error,  involves  the  same  principle;  the 


pUi&tiff,  for  the  sooommodation  of  the  maker,  indofMd  a  Dote  paya- 
ble to  himaelf,  and  delJTered  it  to  the  maker,  who  made  a  maurial 
alteratioD  ia  it,  and  diaooDDted  it  with  the  defenduitB  :  the  majority  held, 
that  evBa  without  reference  to  the  error  ia  gi*iag  aotjoe,  the  plaintiff  was 
not  litible  to  the  baok.  Ia  Nairo  &  Green  v.  Fuller  &  Patteraon,  24  Wen- 
dell, 374,  a  aimikr  alteration  by  payee  voided  the  note  in  the  hands  of 
the  indorsee  against  the  maker;  and  see  HNnes  v.  Dennett,  11  New 
Hampshire,  181. 

A  laborions  essay  on  the  subject  of  alterations  in  instmmsnta,  when 
aaUiorities  appear  to  be  collected,  may  be  seeoj  2  Barbonr'B  Chancery  B»- 
ports,  p.  119.  H.  B.  W. 

J.  w.  w. 


WAUGH  V.   CARVER,   CARVER,  AND  GIESLER. 
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A.  ud  B^  AI|>«|*bU  kt  dinnnt  BortL  antar  tetn  n  ■gnoiMit  to  alun,  In  tmUa  ynyuMu^,  ttl 

preflti  of  tbrir  ruptdiTe  eommlHiloohHid  thadlnnont  on  tndmQEii'i  Wlliraipkijsd  bf  Oca  la 
TflpairiDf  tba  «hliM  eonakffDVd  to  thaia, «.  Bj  tfals  affnoBieBG  ttaybtfOMt  Uabtoi  jiailMi..  tn  J 
imwHU  >llh  iiboiB  f Ittaer  contruM  »  ncli  ngeut,  Uumgh  Iba  ■gnapwot  prarldM  t^*X  ■lirtw 

Ha  irbs  Uk»  Iha  gananl  proflM  of  a  partmnhlp  mint,  at  neamlg,  ta  miMte  MaMa  to  Uw  k—a 
Ha  wholeailfl  hU  nvoa  aa  &  {nrtaor  b«omni  aaagHlnflt  all  thanatoftlu  warU,  aparbier. 

This  action  of  aaumptil  for  goods  sold  and  deliTered,  work  and  labor 
done,  &c.,  was  tried  at  Guildhall,  before  the  Lord  Chief  Jaslioe,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinioiL  of  the  Court  on  a 
case  which  stated — 

That  on  the  24th  Febmary,  1790,  the  defiandanta  duly  ezeonted  artUea 
'  of  agreement  as  followa : — "Articles  of  agreement  indented,  made,  «»- 
eluded  and  agreed  upon,  this  twenty-fbnrtfa  day  of  Febmary,  in  the  year  ef 
onr  Lord,  one  thousand  teyen  hundred  and  ninety,  betwe«i  Eraamns  Oar> 
ver  and  William  Carver,  of  Qosport,  in  tha  coonty  of  SonthamptM,  mer- 
ohanta,  of  the  one  part,  and  Archibald  Oieeler,  of  Plymotith,  in  the  ooob^ 
of  Devon,  merchant,  of  the  other  part.  Whereaa,  the  said  Ar^faaM 
Giesler,  some  time  since,  received  appointments  from  several  of  the  pris- 
oipal  ship-owners,  mercbants,  and  inanrera  in  Holland,  and  othv  places, 
to  act  as  their  agent  in  the  several  counties  of  Hampshire,  Devonshw^ 
Dorsetshire  and  Cornwall ;  and  whereas  the  said  Erasmos  Carver  and  Wil> 
.  liam  Carver,  have  *for  a  great  number  of  yean  been  estabtiahed  at 
'  Gosport  aforesaid,  in  the  agency  line,  under  the  firm  of  Eruaaa 
Carver  k  Son,  and  hold  sundry  appointments  ai  oonsnls  and  agents  for 
the  Danish  and  other  foreign  nations,  and  alao  have  very  ezteasire  aon- 
nexiona  in  Holland  and  other  parts  of  Enrope ;  and  wberaaa  it  ia  deemed, 
for  their  mntoal  interest  and  the  advantage  of  their  friends,  that  the  aid 
Archibald  Giesler  should  remove  from  PlymonUi,  and  establish  fainsalf  at 
Oowes,  in  the  Isle  of  Wight;  and  the  said  Erasmus  Carver  and  WilliaK 
Carver,  and  the  said  Archibald  Oiealer,  have  agreed  that  eaah  shoold  allmr 
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to  the  otker,  certaiti  pordrais  of  each  other'e  aommiaKions  kihI  profits,  in 
manDeT  hereafter  more  pnrticnlarty  me&tioiied  and  expressed.  Now,  tbere- 
fbre,  this  agreemeat  witnesseth,  and  the  said  Archibald  Oiesler  doth 
hereby  for  himeelf,  his  execntors  ud  adtninistrntors,  coveDant,  promise  and 
ftgree,  to  trnd  with  th«  said  ErasniTis  Carver  and  William  Carver,  their 
execntors  and  asmgns,  in  manner  following  ^that  is  to  say^,  that  the  said 
Arohihald  Oieder  ghall  and  will,  when  required  so  to  do  by  the  said  Ems- 
mns  Carrer  and  William  Carver,  remove  from  Plymooth,  and  establish  him- 
self at  Cowes  aforesaid,  for  the  pnrpoea  of  carrying  on  a  house  there  in  the 
agency  line,  on  his  aoconnt ;  hnt  in  oonseqnenoe  of  the  assistsDce  and  re- 
commendations which  the  sud  Erssmns  Carver  and  William  Carver  have 
agreed  to  render  in  support  of  the  said  honse  at  Cowes,  the  said  Archibald 
Giesler  doth  covenant,  promise,  and  agree,  to  and  with  the  said  Erasmns 
Carver  and  William  Carver,  that  the  said  Archibald  Oiesler,  his  execntors, 
administrators,  and  assigns,  shall  and  will  well  and  truly  pay  or  allow,  or 
cause  to  be  paid  or  allowed  to  the  said  Erasmus  Carver  and  William  Car* 
Tor,  their  execntors,  administrators  or  assigns,  one  fnll  moiety  or  half  part 
of  the  commismon  agency  to  be  received  on  all  soch  ships  or  vessels  as  may 
arrive  or  put  into  the  port  of  Cowes,  or  remun  in  the  road  to  the  westward 
thereof  within  the  Needles,  of  which  the  stud  Arcbibatd  Giesler  msy  pro- 
oore  the  address,  and  likewise  one  full  moiety  or  half  part  of  the  discount 
on  the  bills  of  the  several  tradesmen  employed  in  the  repairs  of  snch  ships 
or  vessels;  and  as  there  have  been  for  a  considerable  time  past,  very 
general  complaints  made  abroad  of  the  malpractices  and  impositions  that 
have  prevailed  at  Cowes  aforesaid,  and  it  being  a  principal  object  of  the 
said  Erasmus  Carver  and  William  Carver  to  oonnteract  *Bnd  pre-  r^igq-i 
Tent  snch,  the  said  Archibald  Giesler  doth  further  covenant,  pro-  •■  ^ 
mise  and  agree,  to  and  with  the  said  Erasmns  Carver  and  William  Carver, 
that  he,  the  said  Arohibald  Gmsler,  shall  and  will  use  his  utmost  diligence 
and  endeavors  to  prevent  ships  or  vessels  arriving  at  the  east  end  of  the 
Isle  of  Wight,  from  being  curied  past  ^e  port  of  Portsmouth  to  that  of 
Cowes }  and  also  to  indnoe  the  mariners  or  commanders  of  such  ships  or  vessels 
as  may  come  in  at  the  west  end  of  the  island  through  the  Needles,  when- 
ever it  is  pnodoftble  sud  advisable,  to  proceed  to  Portsmouth,  and  there 
pat  themselTea  under  the  direotion  of  the  said  Erasmus  Carver  and  Wiliism 
Carver,  and  that  he  will  eonsult  and  advise  with  the  said  Erasmns  Carver 
and  William  Carver  on  and  respecting  the  affiurs  of  snch  ships  or  vessels 
as  may  pat  into  and  remain  A  the  port  of  Cowes  under  the  care  of  the  said 
Arohibald  Giealer,  and  pursue  snch  measures  as  may  appear  to  the  said 
Erasmus  Carver  and  William  Carver  for  the  interest  of  the  concerned. 
And  whereas,  one  of  the  oanses  of  eomplaint  befote  mentioned,  is  the  very 
heavy  charge  made  at  Cowes  for  the  use  of  warehouses  for  depositing  the 
oargoes  of  ships  ot  vessels,  the  sud  Arohibald  Giesler  doth  also  covenant, 
promiBe,  and  agree,  to  and  with  the  said  Erasmus  Carver  and  William  Car- 
ver, that  they,  the  said  Erasmus  Carver  and  William  Carver  shall  be  at 
fiill  liberty  to  engage  warehouses  at  Cowes  aforesaid,  on  snch  terms  snd  ia 
aooh  manner  as  they  may  think  proper,  in  which  the  said  Archibald  Gei^ 
ler  shall  not  upon  any  grounds  or  pretence  whatsoever,  either  directly  or 
indirectly,  interfere.  And  the  said  Erasmus  Carver  and  William  Carver, 
for  the  coDsideraliDni  hereinbefore  mentioned,  Ao  hereby  covenant,  promise 
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aod  agree  to  and  with  the  said  Archibald  Geis)er,  hia  ezeenton  utd  ad< 
minietratorg,  that  the;  the  aaid  Brasmua  Carver  and  WiUiam  Carver  shtU 
aad  will  well  and  truly  pay  or  allow,  or  oanee  to  be  paid  or  allowed  to  the 
said  Archibald  Geisler,  his  ezeoatora,  admiaistmtore  or  asaigDS,  three-fifth 
parts  or  shares  <^  the  commiseiDii  or  agency  to  be  received  by  the  said 
Erasmus  Carver  and  William  Carver,  on  aooonnt  of  all  rooh  ships  or  ves- 
sels, the  commuiders  whereof  may,  io  oonsequeDoe  of  the  endeavors,  inte^ 
ferenoe,  or  influence  of  the  said  Archibald  tiiesler,  proceed  from  Oowes 
to  Portsmouth,  and  then  pnt  themselves  ander  the  direction  of  the 
said  Erasmus  Carver  and  William  Carver,  in  manner  her^befne 
mentioned,  and  likewise  one  and  one-half  *per  cent,  o 
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of  the  bills  of  the  several    tradesmen   employed  in    the  tepsirs 


of  such  ships  or  vessels,  together  with  one-fonrth  part  of  such  sum  or 
sums  as  may  he  cbarg^  or  brought  into  account  for  Dsrehonse  lenl, 
on  the  cargoes  of  such  ehi|»  or  vessels  respeotiTely ;  and  also  <m- 
sixth  part  of  sooh  aam  or  same  as  may  he  charged  or  brought  into  accoast 
for  warehouse  rent  on  the  cargoes  of  such  ships  or  vessels  as  may  be  landed 
at  Cowes  aforesud ;  and  also  that  they  the  smd  Erasmus  Carver  and  Wil- 
Uam  Carver,  their  executors,  administrators,  and  assigns,  shall  and  will 
well  and  truly  pay  or  allow,  or  canse  to  be  paid  or  allowed  unto  the  sud 
Archibald  Gebler,  his  executors,  administrators,  or  assigns,  one-fonrth  part 
or  share  of  the  oommissiou  or  agency  to  be  received  by  ihe  said  Erasmiu 
Carver  and  William  Carver,  on  account  of  all  such  ships  or  Teasels  that 
may  arrive  or  put  into  the  port  of  Portsmouth,  or  remun  in  the  linia 
thereof,  under  the  care  and  direction  of  the  said  Erasmus  Carver  and  Wil- 
liam Carver :  and  likewise  one-half  per  cent,  on  amount  of  the  hills  of  tbs 
several  tradesmen  employed  in  the  repairs  of  such  ships  or  vessels ;  and  hi 
order  to  prevent  any  misunderstanding  or  disputes  with  respect  to  the 
oommiseion  and  discount  to  he  paid  and  divided  between  the  said  Krasmni 
Carver  and  William  Carver,  and  the  said  Arohibald  Giesler,  and  fir  tht 
better  ascertuning  thereof,  it  is  hereby  mutually  covenanted,  declared,  and 
agreed  upon  between  the  said  Erasmus  Carver  and  William  Carver,  and 
the  said  Archibald  Giesler,  that  one-fifth  part  of  the  commission  or  agency 
on  each  ship  shall  and  may  be  first  retained  by  the  party  under  whose  care 
such  a  ship  or  vessel  shall  bs,  as  a  full  compensation  for  derka,  boat  birt, 
and  all  other  incidental  charges  and  expenses  in  regard  of  such  ships  or 
vessels  respectively ;  after  which  deduction,  the  then  remuning  balance  of 
sooh  commissions  or  agency  shall  be  divided  between  the  said  Ensmiu 
Carver  and  William  Carver,  and  the  said  Archibald  Giesler,  in  the  p^opo^ 
tion  hereinbefore  mentioned :  and  that  such  commission  or  agency  shall  be 
asoertaioed  by  one  party's  produoing  to  the  other  true  and  authentic  cojoes 
of  the  general  account  of  each  ship  or  vessel  under  their  respective  caie 
and  direction,  ugned  by  the  several  masters  of  soch  ships  or  vessels  req«s- 
lively,  and  notarially  authenticated.  And  it  is  hereby  further  oovenanled, 
r^inen  declared,  and  agreed  upon  by  and  between  the  said  Erasmus  Cir- 
L  J  ver  *and  William  Carver,  and  the  said  Archibald  Geisler,  ^at  this 
present  contract  and  agreement  shall  commenoe  and  take  effeet  fron  the 
date  hereof,  and  shall  continue  in  full  force  and  virtue  for  the  term  of 
Beveayears,dnring  the  whole  of  which  said  term  the  said  parties,  or  eitberc^ 
them,  shall  not  upon  any  grounds  or  pretence  whatsoever,  directly  or  indi- 
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rectly,  enter  into,  or  form  uj  conneetioii,  oontraot,  or  agreement,  with  any 
other  hoau  or  houses,  or  ifith  any  person  or  persons  whatsoever,  oonoemiug 
the  commission  or  agencj  of  ships  or  Tsesels,  that  may  dnring  the  said  term 
put  into  or  arrive  at  either  of  the  before  mentioned  ports  of  Portsmonth  or 
Gowes,  nor  shall  the  said  Arohibatd  Qeisler  at  the  expiration  of  the  said 
term  of  Beren  years,  directly  or  indirectly,  establish  himself  at  Qoeport  or 
Portsmonth,  nor  on  any  grounds  or  pretenoes  whataoever,  enter  into  or 
form  any  connection,  oontract,  or  agreement  with  any  house  or  faouseB,  per- 
son or  persons  whomsoeTor,  at  Gosport  or  Portsmonth  aforesaid.  And 
also  that  they,  the  said  Erasmna  Carver  and  William  Carver,  and  the  said 
Arcbibald  Greialer,  shaU  and  will  meet  at  Oosport  on  or  abont  the  first  day 
of  September  yearly,  for  the  purpose  of  examining  and  settling  their  ac- 
counts, concerning  the  said  oommission  bnsinese,  and  that  snoh  party  from 
whom  the  balance  shall  then  appear  to  be  dne,  Ehall  and  will  well  and  truly 
pay  or  secnre  the  same  nnto  the  other  party,  his  ezecaton,  administrators, 
or  assigns,  on  or  before  the  twenty-ninth  day  of  the  said  month  of  Septem- 
ber  yearly.  And  it  is  likewise  hereby  covenanted,  declared  and  agreed, 
hy  and  between  the  said  Erasmus  Carver  and  William  Carver,  and  the  said 
Arcbibald  Geisler,  that  each  party  shall  separately  run  the  risk  of,  and 
sustain  all  sncb  loss  and  losses  as  may  happen  on  the  advance  of  moneys 
in  respect  of  any  shipa  or  vessels  under  the  immediate  oare  of  either  of  the 
said  parties  respectively;  it  being  the  true  intent  and  meaning  of  theao 
presents,  and  of  the  parties  hereunto,  that  neither  of  them,  the  said  Eras- 
mus Carver  and  William  Carver,  and  Archibald  Geisler,  shall  at  any  time 
or  times,  during  the  continuance  of  this  agreemeur,  be  in  any  wiae  injured, 
prejudiced,  or  affected  by  any  loss  or  losses  that  may  happen  to  the  other 
of  them,  or  tbat  either  of  them  shall  in  any  degree  be  aaswerahle  or  ao- 
countable  for  the  acta,  deeds,  or  leceipta  of  the  other  of  tbem,  but  that 
each  of  them,  the  said  Erasmus  Carver  and  William  Carver,  and  Archibald 
Oeisler,  shall  in  'his  own  person,  and  with  hie  own  goods  and  r^inc-i 
effects  respectively,  bo  answerable  and  accountable  for  bia  own  L  -1 
losses,  acts,  deeds  and  receipts.  Provided  always  nevertheless,  and  it  is 
hereby  declared  and  agreed  to  be  the  true  intent  and  meaning  of  these 
presents,  and  the  parties  bereuuto,  that  in  case  the  houses  of  either  of  them 
the  said  Erasmus  Carver  and  William  Carver,  and  Archibald  Oeisler  shall 
dissolve  or  cease  to  exist,  from  any  circumstance  whatsoever,  befbie  the 
expiration  of  the  said  term  of  seven  years,  that  then  this  present  agree- 
ment, and  every  clause,  sentence,  and  thing  herein  oontuned,  shall  £rom 
thence  oease,  determine,  and  be  absolutely  void,  to  all  intents  and  pur- 
poses  whatsoever;  but  without  prejudice  nevertheless  to  the  settlement  of 
any  accounts  tbat  may  then  remain  open  and  unliquidated  between  the  said 
Erasmus  Carver  and  William  Carver,  and  the  said  Aroliibald  Gleialer,  which 
shall  be  settled  and  adjusted  within  the  space  of  six  months  next  after  the 
dissolution  of  the  houses  of  either  of  them,  the  s<ud  Erasmus  Carver  and 
William  Carver,  and  Archibald  Geisler :  and  also  that  at  the  expiration  of 
^e  said  term  of  seven  years,  under  and  subject  to  the  several  clauses,  oovft- 
nants,  and  agreements  hereinbefore  particularly  mentioned  and  set  fbrth, 
which  the  said  Archibald  Oeisler  doth  hereby  engage  to  do.  And  it  is 
hereby  farther  covenanted,  declared  and  agreed,  by  and  between  the  said 
Eraamna  Carver  and  William  Carver,  and  Aivbihald  Geieler,  tbat  these 
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presents  do  not,  nor  Bball  be  eonttraed  to  menn  to  extend  to  sncb  eliipa  or 
vessels  that  may  come  to  tbe  address  of  either  of  the  mid  p&rties  reapec- 
tiToly,  for  the  purpose  of  loadiog  or  delivering  any  goods,  wares,  or  mer^ 
ehandisc,  it  being  the  true  int«nt  and  meaaing  of  these  presents,  Knd  the 
parties  hereunto,  that  the  foregoing  articles  shall  not,  nor  shall  be  construed  to 
bear  reference  to  their  particular  or  separate  mercsntjle  concerns  or  conneiv 
tious;  and  tbatincaseanydispatesormisanderstattdingsfaa])  hereafter  arise 
between  them  respeoting  the  true  intent  and  meaning  of  any  of  the  articles  or 
covenants  hereinbefore  contained,  that  then  such  diepntes  or  miannderstand- 
ingi  shall  be  submitted  to  the  arbitration  of  two  indifferent  persons,  one  to 
be  chosen  by  the  said  Erasmus  Carver  and  William  Carver,  and  the  other 
P^,Q-.  by  tbe  said  Archibald  Geisler ;  and  in  cose  ancb  two  persons  cannot 
<■  ^  'agree  about  the  same,  then  they  are  hereby  empowered  to  name 
some  third  person,  as  an  nmpire ;  and  it  is  hereby  declared  and  agreed, 
that  the  award  and  determination  of  tbe  said  referees  and  umpire,  or  any 
two  of  them,  concerning  the  object  in  dispute,  sball  be  made  and  settled 
six  calendar  months  next  after  sach  differences  shall  have  arisen  between 
the  stud  parties,  and  shall  be  absolntely  final,  conclasive  and  binding.  And 
lastly,  for  the  true  performance  of  all  and  every  the  covenants,  articles 
and  agreements  hereinbefore  mentioned,  they  the  said  Erasmns  Carver  and 
William  Carver,  and  Archibald  Gleslor,  do  here  bind  tbemselvee,  their 
heirs,  executors  and  administrators,  each  to  the  other,  in  the  penalty  of 
five  thousand  pounds  of  lawful  money  of  Great  Britain,  firmly  by  these 
presents." 

In  parsnance  of  these  articles,  Oieslcr  removed  ftom  Plymouth  and  settled 
at  Gowea,  where  he  carried  on  the  buaineas  of  a  ship-agent,  in  hia  own  name, 
and  contracted  for  the  goods,  ka.,  wbicb  were  tbe  aabject  of  this  action. 

And  the  question  was,  whether  the  defendants  were  partners  on  the  true 
eODstmction  of  the  article  f 

This  was  argned  in  Trinity  Term  last,  by  Clayton,  Seijt.,  for  tbe  plaintiff, 
and  Books,  Seijt.,  for  the  defendants;  and  a  second  time  in  the  present 
term  by  Le  Blanc,  Seijt,,  for  the  plaintiff,  and  I^wrence,  Serjt.,  for  the 
defendants.  The  substance  of  the  argumenta  for  the  pliuntiff  was  as  fol- 
lows:— 

The  question  in  this  case  is,  whether  the  articles  of  agreement  entered 
into  hy  the  defendants  cone tituted  a  partnership  between  tbcmf  That  snch 
was  the  effect  of  these  articles  will  appear  by  considering  the  general  mlea 
of  law  respecting  partners,  and  tbe  particnlar  oirenmstanoes  in  the  case. 
l%e  law  is,  that  wherever  there  is  a  participation  of  profits  a  partnership  is 
created;  thongh  there  ia  a  difference  between  a  participation  of  profits  and 
a  certain  annual  payipent  Thus  in  Grace  v.  Smith,  2  Black.  998,  a  retiring 
partner  lent  the  other  who  continued  in  busineas  a  certain  snm  of  money  at 
6/.  per  cent.,  and  was  to  have  an  annuity  of  80QI.  a  year  for  seven  years, 
the  whole  of  which  waa  secured  by  the  bond  of  the  partner  who  remained 
in  trade.  This  was  holden  not  to  make  the  lender  a  partner;  but  Chief 
Justice  De  Grey  there  said — "Tbe  question  ia,  what  constitutes  a  secret 
partner?  Every  man  who  has  a  share  of  the  profits  of  a  trade  ought  also 
P'49ai  ^  ^^  ^'°  ahare  of  *the  loss;  and  if  any  one  takes  part  of  the  pro- 
'■  ■'  fits,  he  t«kes  a  part  of  that  fnnd  on  which  the  creditor  of  the  trader 
relies  fbr  his  payment.    I  think  the  true  criterion  is,  to  inquire  whether 
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Smith  ftgreed  to  «h&ra  the  prafits  of  the  trade  with  Bobinsoo;  or  whether 
he  onlj  relied  on  those  profits  as  &  fiand  for  pajment  7"  And  Blaokstone,  J., 
also  said — "The  tme  criterion,  when  money  is  advanced  to  a  trader,  is  to 
oonnder  whether  the  profit  or  premiam  is  certain  and  defined,  or  casnal  and 
indefinite,  and  depending  on  the  acoidents  of  trade.  In  the  former  oaee  it 
is  a  loan,  in  the  latter  a  partnership."  In  Btozom  v.  Pell,  cited  in  Oraoe 
T.  Smith,  a  snnl  seonred  with  interest  on  bond,  and  also  an  agreement  for 
annuitj  of  200^.  a  year  for  six  years^  if  Brooke  so  long  lived,  as  in  lien  of 
the  profits  of  the  trade,  with  liberty  to  inepoct  the  hooks,  was  holden  by 
Lord  Mansfield  to  oonstitnte  a  partDeraiiip.  In  Hoare  t.  Dawes,  DoBgl. 
871,  8to.,  a  nnmber  of  persons  unknown  to  each  other,  and  without  any 
communication  together,  employed  the  same  broker  to  purchase  tea  at  a 
sale  of  the  East  India  Company.  The  broker  bought  a  lot,  to  be  divided 
among  them  aiccording  to  their  reepeotivB  orders,  and  pledged  the  warrants 
with  the  plaintiff,  for  more  money  than  they  turned  out  to  be  worth;  on 
the  broker  becoming  a  bankrupt,  the  plaintiff  sued  two  of  the  purchasers, 
considering  them  all  as  seoret  partnera,  and  liable  for  the  whole.  But  the 
Court  held  there  was  no  partnership,  and  Lord  Mansfield  said — "  There  is 
no  understanding  by  one  to  advance  money  for  another,  nor  any  agreement 
to  share  with  one  another  in  the  profit  or  loss."  In  Coope  v.  Eyre,  I  H. 
Bl-  p.  87,  one  of  the  defendants  bought  a  quantity  of  oil  of  the  plainti^ 
nnd  the  other  defendants  had  agreed,  i>efare  the  purchase,  each  to  take  oer- 
tain  shares  of  the  quantity  bought;  but,  when  bought,  each  to  do  with  his 
own  share  as  be  pleased;  they  were  holden  not  to  be  partners,  for  there  was 
no  share  of  profit  or  loss.  In  Young  r.  Astell  and  another,(a)  which  was 
an  action  to  recover  600^.  and  upwards  for  eoals  sold  and  delivered  by  the 
plaintiff,  a  ooal-mcrchant,  an  agreement  between  the  defendants  was  given 
in  evidence,  stating  that  thcdefendant  Mrs.  Axtell  had  lately  carried  on  the 
eoal  trade,  and  that  the  other  defendant  did  the  aame :  that  Mrs.  Axtell  was 
to  bring  what  customers  she  could  into  the  bnsiness,  and  that  the  other  was 
to  pay  her  an  annuity,  and  also  2i.  'tor  every  chaldron  that  should  niAocn 
be  sold  to  those  persons  who  had  been  her  customers,  or  were  of  her  *■  J 
recommending.  The  plaintiff  also  proved,  that  bills  were  made  ont  for 
goods  sold  to  her  customers  in  their  joint  names;  and  the  question  was, 
whether  Mrs.  Axtell  was  liable  for  the  debt?  Lord  Mansfield  said,  "  be 
should  have  rather  thought  on  the  agreement  only,  that  Mrs.  Axtell  would 
be  liable,  not  on  account  of  the  annuity,  but  the  other  payment,  as  that 
would  be  increased  in  proportion  as  she  increased  the  buuaesa.  However, 
as  she  suffered  her  name  to  be  used  in  the  business,  and  held  herself  out  as 
partner,  she  was  certainly  liable,  though  the  ^aintiff  did  not  at  the  time  of 
dealing,  know  that  she  was  a  partner,  or  that  her  name  waa  Dsed."(i)  And 
the  jury  accordingly  found  a  verdict  for  the  plaintiff. 

It  appearing,  therefore,  from  these  authorities,  that  a  participation  of  pro- 
fits is  sufficient  to  constitute  a  partnership,  it  remaina  to  be  seen,  whether 
the  agreement  in  question  did  not  establish  such  a  partioipation  of  the  profits 
of  the  agency  huainess  between  the  defendants  as  to  make  them  liable  ■■ 

(a)  At  Clalldbalt  eittiDgs  after  HU.  2i  Q.  S,  oor.  Lord  Uaiufleld,  tated  bj  Hr.  Seijt. 
Le  Diane,  from  a  HS.  note. 

(&)  8ed  qoMre ;  vide  the  eiprearions  of  PaAe,  J.,  in  DieUawm  v.  Talpr,  10  B.  & 
CIW. 
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partnen.  In  the  flrat  plue,  it  ii  statod  in  the  raritel,  that  the  GarreTS  and 
Giesler  had  agreed  to  kUow  each  other  eerbun  proportions  of  each  other'a 
oommissioDB  and  profits.  It  is  then  agreed,  that  Gtealer  ehonld,  when 
required  by  the  Oarrera,  remove  fironi  Flymenth  to  Cowes,  and  there  estah- 
lish  a  house ;  and  in  oonsef^nenoe  of  the  Carvers'  recommendation  and 
assiatanee  to  sapport  the  honae,  Oiesler  is  to  allow  them  a  moiety  of  the 
commission  on  ^ipe  patting  into  the  port  of  Gowes,  or  remaining  in  the 
road  to  the  westwu^,  addressed  to  him,  and  a  moiety  of  the  disoonnt  on  the 
tradeemen's  bills  employed  on  anoh  ships:  he  also  ooTenants  to  advise  vith 
the  Carvers  and  pnrsoe  each  meaanres  as  may  appear  to  them  to  be  for  the 
interest  of  the  concerned.  On  the  other  hand,  the  Carvers  agree  to  pay 
Giesler  three-fifths  of  the  agency  of  all  vesselawbich  shall  come  from  CoireB 
to  Portsmouth,  and  put  themselves  usder  die  direction  of  the  Carvers,  hy 
the  recommendation  of  Giesler,  one-half  per  cent,  on  tradesmen's  hills,  and 
certain  proportions  of  warehouse  and  agenoy.  Each  party  is  likewise  to 
produce  true  copiea  of  the  accounts  of  the  ships  to  the  other,  and  neither  is 
to  form  any  other  connection  in  the  agenoy  bnsiness  during  the  period 
agreed  apon ;  and  they  are  to  meet  once  a  year  at  Gosport  to  settle  their 
r*ii001  """^"'^  accounts,  and  "pay  over  the  balanoe.  Now,  it  was  not  poa- 
l-  ■'  sible  to  express  in  clearer  terms  an  agreement  to  pardcipate  in  the 
pn^ts  of  the  hnsiness  of  ship  agents,  and  to  establish  a  joint  concern  be- 
tween the  two  honses.  It  may  be  objected,  that  there  is  a  proviso,  that 
neither  of  the  parties  shall  be  answerable  for  the  losses  of  the  other;  but 
this  would  certainly  be  not  binding  on  the  creditors.  Lord  Craven  v.  Wid- 
dows,  2  Chan.  Cae.  139;  Heath  v.  Percival,  1  P.  Wms.  682;  lUoh  v.  Coe, 
Covp.  636.  All  ^ireement  to  share  profits  alone,  cannot  prevent  the  legal 
cODsequence  of  also  sharing  losses,  for  the  benefit  of  creditors.  Perhaps  it 
may  be  difficult  to  find  an  exact  definition  of  a  partnership,  hut  it  has  always 
been  holden,  that  where  there  ia  a  share  of  profits,  there  shall  also  be  a  shara 
of  losses;  for  whoever  takes  a  part  of  the  capital,  or  of  the  profits  upon  it, 
takes  a  part  of  that  fund  to  which  the  public  have  given  credit,  and  to  which 
they  look  for  payment.  If  there  be  no  original  capital,  the  profits  of  the 
trade  are  themselves  a  capital,  to  which  the  creditor  ia  to  have  recourse. 
Thus,  if  in  the  year  1791  the  profits  were  lOOf.,  and  in  the  year  1792  there 
was  A  loss  of  10/.,  of  course  the  {HXifits  of  the  preceding  year  would  be  the 
stock  to  which  the  creditor  would  resort  for  the  payment  of  the  debts  which 
constituted  the  part  of  the  loss  of  the  succeeding  year.  Indeed  it  is  by  do 
means  necessary  that,  to  constitute  a  partnership,  the  parties  should  advance 
money  by  way  of  capital ;  many  joint  trades  ore  carried  on  without  any  sneh 
advance :  there  is  therefore  no  ground  to  object,  in  the  present  instance,  that 
neither  party  brought  any  money  into  the  common  stock,  in  order  to  carry 
on  their  business. 

On  behalf  of  the  defendants,  the  aignmente  were  as  follows:  The  ques- 
tion is,  whether  this  agreement  creates  such  a  partnership  as  to  make  all 
liable  to  the  debts  of  each?  A  partnership  may  be  defined  to  be,  "the 
relation  of  persons  agreeing  to  join  stock  or  labor,  and  to  divide  the  prints." 
Thus  Fufiendorf  describcB  it,  "  Contractiu  weUtatU  at,  quo  duo  plitretve 
inter  le  pecuniam,  ra,  avt  operaa  am/erunt,  eo  tane,  vt  quod  inde  redit  lueri 
inter  nn<pdo*  pro  ratd  di^atur,"  lib.  fi,  cap.  8.  Partners,  therefore,  can 
only  he  liable  on  the  ground  of  their  hang  joint  oontraotgra,  or  as  parfkmg 
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of  a.  joint  atoek.  In  many  casei,  in  vhiob  qneations  of  this  sort  hare  anMn, 
■nd  tbe  persona  have  been  holden  to  be  partaerB,  goods  bad  been  sold,  and 
a  common  *faad  established,  to  vhich  the  creditor  might  look  for  r*eoi-; 
payment;  and  there  it  waa  highly  reasonable  to  bold,  that  if  many  ^  -l 
persoDS  purchase  goods  on  their  joint  account,  though  in  the  name  of  one 
only,  and  are  to  share  tbe  profits  of  a  re-sale,  they  shall  be  considered  as 
joint  contractors,  and  therefore  liable  as  partners.  So  if  a  joint  stock  or 
capital  or  joint  labor  be  employed,  each  party  is  intereBted  in  the  thing  oq 
whicb  it  is  employed,  and  in  the  profits  rosnlting  from  it.  But  in  the  pre- 
sent case,  there  is  no  joint  contract  for  the  purcfaaung  goods,  nor  any  joint 
stock  or  labor,  but  the  parties  are  to  share,  in  certain  proportions,  the  pro- 
fits of  their  separate  stock,  and  separate  labor :  there  was  no  house  of  trade 
or  merchandise  estahliehed,  but  two  distinct  houses,  for  the  purpose  of  carry- 
ing on  the  business  of  ship  agency,  on  two  distinct  accounts.  The  profits 
arc  not  a  capital,  unless  carried  on  as  capital,  and  not  divided,  Ship  agents 
are  not  traders,  bot  their  employment  is  merely  to  manage  the  concerns  of 
sneb  ships  in  port  as  are  addressed  to  them.  Suppose  two  fisbermeQ  nere 
to  agree  to  share  the  profits  of  the  fish  that  each  might  catch,  one  would  not 
he  liable  for  mending  the  nets  of  the  other.  So  if  two  watermen  agree  to 
divide  their  fares,  neither  would  be  answerable  for  repairing  the  other's 
boat.  N^or  would  any  artificers  who  entered  into  similar  agreements  to  share 
the  produce  of  their  separate  labor,  be  obliged  to  pay  for  each  other's  tools 
or  materials.  And  this  is  not  an  agreement  as  to  the  agency  of  all  ships 
with  which  the  parties  were  concerned,  for  such  as  came  to  the  particular 
address  of  one  were  to  be  the  sole  profit  of  that  one.  It  was  indeed  clearly 
tbe  intent  of  the  parties  to  the  agreement,  and  is  so  expressed,  that  neither 
should  bo  answerable  for  the  losses,  acts,  or  deeds  of  tbe  other,  and  that 
the  agreement  should  not  extend  to  their  separate  mercantile  concerns.  It 
must  therefore  be  a  strong  and  iuTariable  rule  of  law  that  can  make  tbe 
parties  to  the  agreement  responsible  for  each  other,  against  their  express 
intent.  But  ail  cases  of  partnership  which  have  been  hitherto  decided 
have  proceeded  on  one  or  other  of  tbe  following  grounds:  1.  Either  there 
has  been  an  avowed  authorily  given  to  one  party  to  contract  for  the  rest. 
2.  Or  there  has  been  a  joint  capital  or  stock.  S.  Or,  in  cases  of  dormant 
partners,  there  has  been  an  appearance  of  frand  in  holding  out  &lse  colora 
to  the  world.  *Now  the  present  case  is  not  within  either  of  those  r»rQo-\ 
principles:  because  there  was  no  authority  given  to  either  party  to  l-  ^ 
contract  for  the  others;  nor  was  there  any  joint  capital  or  stock;  nor  were 
the  public  deceived  by  any  false  credit;  no  fraud  is  stated  or  attempted  to 
be  proved,  nor  can  the  Court  collect  from  the  articles  that  any  was  intended ; 
it  was  merely  a  purchase  of  Oieslor's  profits  by  giving  him  a  share  of  those 
of  the  Carvers,  to  prevent  a  competition  between  them. 

Lord  Chief  Justice  E]/re. — This  case  has  been  extremely  well  argued,  and 
the  discussion  of  it  has  enabled  me  to  make  up  my  mind,  and  removed  the 
only  difficulty  I  felt,  which  was,  whether,  by  construing  this  to  be  a  partner- 
ahip,  we  should  not  determine,  that  if  there  was  an  annuity  granted  out  of 
a  banking-honse  to  the  widow,  for  instance,  of  a  deceased  partner,  it  would 
make  her  liable  to  the  debts  of  the  house,  and  involve  her  in  a  bankmpty? 
But  I  think  this  case  will  not  lead  to  that  conseqnence(-{-). 
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r  The  defibltjon  of  t,  partnerabip  cited  from  Pofoidorf  is  good  u  betwMR 
the  parties  themselves,  but  not  with  respect  to  the  world  at  large.  If  tb« 
question  vere  between  A.  and  B.,  whether  they  were  purtners  or  not,  it 
would  be  very  well  to  inqnire,  whether  thej  had  oontribated,  and  in  what 
propartioDB,  etook  or  labor,  and  on  what  agreements  tbey  were  to  dtride  the 
profits  of  that  contribution.  Bat  in  aII  these  cams  a  very  different  qveetion 
ariscB,  in  which  the  de&aitjon  is  of  little  serrioe.  The  question  ie  generally, 
not  between  the  parties,  as  to  what  ebares  they  shall  divide,  but  raspecting 
creditors,  olaiming  a  satisfaotion  out  of  the  funds  of  a  particular  bonse,  who 
shall  be  deemed  liable  in  regard  to  these  funds.  Now  a  case  may  be  stated, 
in  which  it  ia  the  clear  sense  of  the  puljes  to  the  cfMtnct,  that  they  efaill 
not  be  partners;  that  A.  is  to  contribute  neither  labor  nor  money,  and,  to 
go  etill  farther,  nut  to  receive  any  profits.  But  if  he  will  lend  his  name  as 
a  partner,  be  becomes,  as  against  all  the  rest  of  the  world,  a  partner,  not 
upon  the  ground  of  the  reftl  transaction  between  tbea,  but  upon  principles 
of  general  policy,  to  prevent  the  frands  to  which  creditM-s  would  be  liable  if 
they  were  to  suppose  th&t  they  lent  their  money  upon  the  apparent  credit  of 
three  or  four  persons,  when  in  fact  they  lent  it  only  to  two  of  them,  to  whom, 
without  the  others,  they  *would  have  lent  nothing.    The  argument 
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irrelevant  to  a  great  part  of  the  ease.  Whether  these  persons  were  to  ister- 
fere  more  or  less,  with  their  advice  and  direotions,  and  many  small  parts 
of  the  agreement,  I  lay  entirely  out  of  the  case;  because  it  is  plun  upon 
the  construction  of  the  agreement,  if  it  be  construed  between  the  Carver? 
and  Oiesier,  that  they  were  not,  nor  ever  meant  to  be,  partners.  They 
meant  each  house  to  carry  on  trade  without  risk  of  each  other,  and  to  be  at 
their  own  loss.  Though  there  was  a  certain  degree  of  control  at  one  bouse, 
it  was  without  an  idea  that  either  waa  to  be  involved  in  the  consequences  of 
the  failure  of  the  other,  and  without  understanding  themselves  responsible 
for  any  ctrcnmetances  that  might  happen  to  the  toss  of  either.  That  was  the 
agreement  between  theraeelves.  Bat  the  qoestion  is,  whether  they  have  not 
by  parts  of  their  agreement  oonatitnted  themselves  partners  in  respect  to 
other  persODs?  The  case  therefore  ia  reduced  to  the  single  point,  whether 
the  Carvers  did  not  entitle  themseWea,  and  did  not  mean  to  take  a  moietj  of 
the  profits  of  Giesler's  house,  generally  and  ihdehnitely  as  they  should  arise, 
at  certain  times  agreed  upon  for  the  settlement  of  their  acoounts.  Th^ 
they  have  so  done,  is  clear  upon  the  fiwe  of  the  agreement;  and  npcn  the 
authority  of  Grace  v.  Smith, fa),  he  who  taltes  »  moie^  of  all  the  profits 
indefinitely,  shall,  by  operation  ef  law^  be  made  liable  to  tosses,  if  loeaes 
arise ;  upon  (be  principle  that,  by  taluag  a  part  of  the  profits,  be  takes  from 
the  creditors  a  part  of  that  fund  wbich  is  the  proper  seourity  to  then  for  the 
payment  of  their  debts.  That  was  the  foundation  of  the  decision  in  Orue 
V.  Smith,  and  I  think  it  stands  upon  the  &ir  ground  of  reason.  I  cannot 
agree  that  this  was  a  mere  agency,  in  the  aenae  contended  for  on  the  part  of 
the  defendants,  for  there  waa  a  nsk  of  profit  asd  loss :  a  ship  agent  employs 
tradesmen  to  fnmiab  neoessaries  for  the  ship;  he  eontracts  with  them,  and 
is  liftble  to  them ;  he  also  makes  out  the  bills  in  anch  a  way  as  to  deter- 
mine the  charge  of  commission  to  the  ship  owners.  With  respect  to  the 
commiasion,  indeed  he  may  be  ooosidered  as  a  mere  agent;  but,  as  to  the 

(«)  2  Blaek.  698. 
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■^noy  itwlf,  he  is  u  mnoh  a  tnder  u  ftny  otber  iDan,  and  there  ie  u 
much  risk  of  profit  and  loss  to  the  person  with  whom  he  contracts,  in  the 
transaotioDB  with  *him,  as  &nj  other  trader.  It  is  true  he  will  gun  r^uw-, 
nothing  bnt  his  diHtonnt,  but  that  is  a  profit  in  the  trade,  and  '-  ^ 
there  may  he  losses  to  him,  as  well  as  to  the  owners.  If  therefore  the 
prinoiple  be  tme,  that  he  who  takes  the  general  proiSts  of  a  partnership 
mnst  of  necessity  he  made  liable  to  the  losses,  in  order  that  he  may  stand 
in  a  jnst  sitnation  with  regard  to  the  creditors  of  the  house,  then  this  is  a 
case  clear  of  all  difficulty.  For  though,  with  respect  to  each  other,  these 
persons  were  not  to  he  considered  as  partners,  yet  they  have  mode  them- 
Bslves  such,  with  regard  to  their  transactions  with  the  rest  of  the  world.  I 
am  therefore  of  opinion  that  there  ought  to  be  judgment  for  the  phuntiff. 

Govid,  J.,  I  am  of  the  same  opinion. 

HecUh,  J.,  I  am  of  the  same  opinion. 

Roohe,  J.,  having  argued  the  case  at  the  bar,  declined  ^ving  any 
opinion. 

Judgment  for  the  plaintiff.(fi] 


Farthkbship  is  either  adual  or  nominal  Aehtal  •partnership  takes  place 
when  two  or  more  peraons  agree  to  combine  property,  or  labonr,  or  both,  in  a 
common  undertaking,  sharing  profit  and  loss.  *'  I  have  always,"  says  Tyndal, 
C.  J.,  in  Green  t.  Beesley,  2  Bing.  N.  G.  112,  "understood  the  definition  of 
partDership  to  be  a  mntual  participation  in  profit  and  loss." 

But,  with  respect  to  third  persons,  an  aetiuU  partnership  is  considered  by  the 
law  to  subsist  wherever  there  is  a  participation  in  the  prqftls,  even  though  the 
participant  may  have  most  expressly  stipulated  against  the  usual  incidents  to 
that  relation.  (See  Bond  v.  PitUrd,  3  Mee.  ft  W.  357.)  Such  stipulationa 
will  indeed  hold  good  between  himself  and  his  companions,  bnt  will  in  no  wise 
diminish  his  liability  to  third  persons.  And  this  is  founded  on  a  principle  of 
justice  to  the  community ;  for,  to  use  the  laognage  of  the  L.  G.  J.  in  the  prio- 
cipal  case,  by  taking  part  of  the  profits  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  them  for  the  payment  of  their  debts. 
See  Cheap  r.  Oramond,  4  B.  &  Ad.  663;  Exp.  Wheeler,  Back,  48 ;  Hoare  t. 
Dawes,  DoQgl.  371.  Nor  does  it  signify  whether  he  receiTe  theio  for  his  own 
benefit  or  as  trustee  for  others,  since  the  mischief  to  the  creditors  would  be  the 
sameifhewere  to  be  exempt  from  liability  in  either  case.  Wightman  *.  Town- 
roe.  1  M.  &  S.  412.  Equally  indifferent  is  it  whether  his  share  be  large  or 
small.  Rex  v.  Dodd,  9  East,  62T.  In  Hoare  t.  Dawes,  Dougl.  371,  Lord 
Muisfield  gives  another  reason  for  holding  one  who  has  placed  money  in  the 
firm,  and  is  to  receive  part  of  the  profits,  liable,  viz.,  that  he  would  otherwise 
receive  usurious  interest  without  risk.  [This  reason,  at  no  time  a  very  satis- 
factory one,  nor  at  all  necessaiy  to  sustain  the  proposition  for  which  it  was 
adduced,  is  now  taken  away  in  the  m^'ority  of  cases  by  the  operation  of  the 
act  for  the  amendment  of  the  nsniy  law,  2&3  Tict  o.  37 ;  continued  by  8  A  9 
Vict.  c.  102.] 

On  the  above  principles  it  is  that  a  dor^umi  partner,  i.  e.  a  partner  whose 
name  does  not  appear  to  the  world  as  part  of  the  firm,  is  held  responsible  for 
its  engagement,  even  to  those  who,  when  they  contracted  with  the  firm,  were 
ignorant  of  his  existence.    Exp.  Gellar,  Bose,  297;  Wintle  v.  Orowther,  1  0. 
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L  i  reepect,  howsTer,  there  exiBts  verj  coDSiderable  differeDce  "between  the 
liabilitieH  of  m  otUntible  partner  and  those  of  r  dorniaiU  one;  for  the  tiabOitj 
of  B,  partaer  who  has  qtpeared  in  the  firm,  in  respect  of  the  acts  Mid  contzacta 
of  his  copartners,  continoes  even  after  the  dissolutioo  of  the  partnership,  and 
the  removal  of  his  name  therefrom,  until  due  notice  has  beeo  given  ot  such  dii- 
aolntion.  Bee  Farkin  v.  Carmthera,  3  Eap.  248 ;  Graham  v.  Hope,  Peoke,  154 
And  thongh,  as  far  as  the  pablic  at  large  are  concerned,  notice  in  the  O&xette 
is  held  anfficieat  for  this  parpose,  Godfrey  v,  Tumbull,  1  Esp.  371 ;  Wrightson 
T,  Pollan,  1  Stark.  3"5;  yet,  to  persona  who  have  dealt  with  the  firm,  mora 
specific  information  must  be  giveo.  Kirwan  v.  Kirwan,  4  Tyrw.  491.  And 
this  is  generally  eficcted  by  circulars.  See  Newsome  v.  Coles,  2  Carop.  617; 
Jenkins  v.  Blizard,  1  Stark.  41B.  Bat  if  a  fair  presnmption  of  actaal  notice 
cso  be  raised  from  other  circumstances,  that  will  be  snfficieiit.  M'lver  t.  Hum- 
ble, 16  East,  169.  Thus,  a  change  Id  the  wording  of  checks  has  been  held  notice 
to  a  party  using  them.  Barfoot  v.  Ooodall,  3  Camp.  147.  [Bat  it  is  not  to  be 
taken  as  a  legal  incident  of  the  position  of  a  dormanl  partner,  bnt  rather  as  a 
probability  arising  from  the  greater  likelihood  of  his  share  in  the  firm  beii^ 
nnknown  to  those  who  deal  with  it,  that  his  liability  ceases  npon  the  actnal  dis- 
solution of  the  partnership,  whilst  that  otAaonUiuible  partner  contioaeB,  towards 
persons  who  have  no  notice  of  the  dissolutioD ;  for  althoagh,  generally  speaking, 
a  dormaui  partner  may  retire  without  giving  notice  to  the  world,  BeSith  v. 
ijansom,  4  B.  &  Ad.  172 ;  yet,  even  sach  a  partner  remains  liable  to  penoos 
who  became  aware  of  his  partnership  whilst  it  lasted,  and  continoed  their  deal- 
ings with  the  firm  under  the  belief  that  he  still  remained  a  member  of  it.  If 
such  persons  were  not  made  aware  of  the  disBointion,  it  might  be  inferred  that 
they  dealt  on  the  faith  of  the  partnership;  and,  as  to  them,  unless  the  cirenm- 
stances  ol  the  cose  rebutted  such  an  inference,  even  a  dormant  partner  wonU 
still  be  liable,  Evans  v.  Drnmmond,  4  Esp.  89,  Lord  Kenyan;  Carter  v.Whaley. 
1  B.  £  Ad.  13,  per  LitUedale  and  Parke,  JJ. ;  Farrar  v.  Defliane,  1  Car.  k  K. 
560,  Creswell,  J. 

It  has  been  said  that  a  participation  in  the  profits  constitutes  a  portneiship. 
But  the  participatjon  must  be  that  of  a  person  having  a  right  to  a  share  of  tlM 
profitsand  to  an  account  in  order  to  ascertain  his  share,  not  that  of  a  mere  MTMaf 
or  ageni  receiving,  in  respect  of  his  wages,  a  sum  proportioned  to  a  share  of  the 
profits,  or  which  may  be  partly  furnished  out  of  the  profits.  The  distinctions 
on  this  subject  ran  so  fine,  that  it  will  not  be  anint«resting  briefly  to  review  the 
principal  cases,  and  endeavor  to  extract  from  them  some  rales  for  ascertaining 
when  a  particular  contract  falls  nnder  the  head  ot parinemh^,  when  under  that 
of  agency  or  tervice.  In  Diion  v.  Cooper,  3  Wils.  40,  in  an  action  for  goods 
sold  and  delivered,  thp  plaintiO',  in  order  to  prove  the  delivery,  called  his  faciw, 
who  was  to  receive  a  shilling  in  the  pound  upon  the  price :  he  was  held  compe- 
tent It  should  be  observed  on  this  case,  that  although  the  factor  woold  have 
incidentally  come  in  for  a  share  of  the  profits  arising  from  the  sale,  yet  he  dU 
not,  like  a  partner,  depend  for  his  remuneration- npon  the  contingency  of  profitf 
accruing,  since,  as  his  commission  was  calculated  upon  the  price,  he  woold  have 
been  entitled  to  it  even  had  no  profits  been  obtained ;  and  this  very  distioctios 
has  been  acted  on  in  Dry  v.  Boswell,  1  Camp.  329,  where  it  was  held  that  sn 
agreement  that  A.  shonld  work  B.'s  lighter,  and  that  they  should  share  the 
pTofiU,  constituted  a  partnership;  bnt  an  agreement  that  A.  should  receive  half 
her  gron  earnings  only  rendered  him  B.'s  agent  for  the  purpose  of  working  her. 
The  case  of  Benjamin  v.  Forteus,  2  H.  Bl.  590,  went  somewhat  larther.    Xhert, 
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in  an  action  Tor  tb«  price  of  indigo,  lold  «t  three  shillingfl  per  pound,  tlie  broker, 
being-  called  to  prove  the  contract,  stated  en  the  eoir  dire,  that  he  vu  to  haTS 
■U  that  he  could  get  for  the  iadigo  above  half  a  crown  per  ponnd,  instead  of  the 
nsnal  commission  on  the  price:  Eyre,  C.  J.,  rejected  him  as  incompet«Dt,  and 
directed  a  nonsoit,  which  was,  hoirever,  set  aeide  by  the  Oonrt  of  Oommon 
Pleas,  Eyre,  0.  J.,  diBSentiente. 

In  Wilkinson  t.  Frasier,  4  Esp.  1B2,  it  was  held  that  an  agreement  to  divide 
the  prvdwse  of  a  whaling  voyage  between  the  captain,  seamen,  and  owners,  did 
not  constitute  them  partners,  so  as  to  prevent  the  seamen  from  recovering  their 
share  in  an  action.  This  case  goes  no  farther  than  Dixon  v.  Cooper,  aioce  the 
seamen  wonld  have  been  entitled,  thengh  the  owners  might  have  gained  no 
profit  by  the  voyage.  [See  the  Biby  Qrove,  2  Rob.  5Z.]  In  Mair  v.  Olennie, 
4  M.  A  S.  240,  Lord  Ellenborongh  expressed  an  opinion,  that  an  agreement  to 
temnnerate  a  captain  with  one-jijih  part  ofVieprojU  on  the  intended  voyage  on 
sAtp  and  cargo  did  not  constitnte  him  a  partner.  Bat  it  was  sufficient  for  the 
decision  in  that  cose  to  bold,  that  it  did  not  constitnte  him  a  partner  >n  (A«  «Aip 
and  cargo,  so  as  to  prevent  a  transferee  from  obtaining  snch  possession  of  it  as 
vonid  prevent  it  from  remaining  in  the  ordering  and  disposition  of  the  trans- 
feror, who  afterwards  became  bankrupt  Wish  v.  Small,  1  Camp.  331,  is  some- 
timsB  cited  on  this  subject,  bnt  in  fact  bears  little,  if  at  all,  npon  it.  There,  A. 
depastured  B.'s  bollocks,  and  was  to  have  half  the  profit  of  their  sale.  In  an 
action  against  the  vendee  by  B.  alone,  he  contended  that  A.  was  a  partner, 
and  shonld  have  been  joined.  It  was  answered  that  A.  was  not  a  psjlner  in 
the  bullocks,  ^bnt  in  the  profits,  to  which  Thompson,  B.,  at  X.  P.,  and  p„..„i 
the  court  in  banc,  afterwards  assented.  In  that  case,  therefore,  it  vrill  '■  ^ 
be  seen  that,  so  far  from  the  distinction  between  an  agent  and  a  partner  being 
acted  npon,  a  partnership  was  admitted  to  exist  in  the  profits. 

It  must  be  remarked,  that  in  Wilkinson  t.  Fiaaier,  the  question  was  between 
the  seamen  and  the  captain,  not  between  the  seamen  and  third  parties ;  and  that 
neither  in  Beqiunia  t.  Fortens,  Dixon  v.  Cooper,  or  Mair  v.  Glennie,  was  the 
liability  of  an  agent,  receiving  part  of  the  profits  as  his  remnneration,  to  third 
parties,  at  all  in  qnestion.  In  the  two  former  cases  be  was  equally  interested 
in  the  reenit  of  the  canse,  whether  be  were  a  factor  or  a  partner,  and,  if  con- 
sidered a  factor,  wonld  be  rendered  competent  only  by  an  exception  in  the  law 
of  evidence  introdnced  for  general  convenience,  not  on  acconnt  of  the  difference 
between  the  liabilities  of  a  factor  and  those  of  a  principal.  Now  it  seems  very 
Teasonable  to  allow  persons  sharing  in  the  profits  of  en  odventnre  to  exclude, 
by  express  agreement,  the  lelation  of  partnership  from  arising  as  bebueen  them- 
idvet,  and  at  the  same  time  to  prohibit  them  from  so  exctndisg  it  to  third  ptr- 
Kmt  dialing  vrith  them;  for  the  rights  and  liabilities  of  partners  inlar  at  have 
been  created  by  the  law  for  their  own  convenience,  and  guUih^  potett  rtnut^- 
dare  juri  pro  »e  inirodueto.  But  to  allow  a  person  who  receives  part  of  the 
profits  to  shield  himself  from  the  creditors  of  the  firm  nnder  the  plea  that  he 
receives  them  as  an  agent,  wonld  militate  against  the  reason  given  by  Eyre,  C. 
J.,  in  the  principal  ease,  who  places  the  liability  of  a  participant  on  tiie  ground 
that,  by  taking  part  of  the  profits,  he  takes  from  the  creditors  part  of  their 
■eenrtty. 

Thne,  we  have  already  seen,  persons  who  participate,  even  as  principals,  in 
the  profits  of  an  adventure,  may,  by  express  stipulation,  prevent  the  ordinary 
incidents  of  partnership  from  arising  as  between  themwleea,  but  cannot  except 
tbemselves  from  any  tittle  of  the  nsual  responsibility  of  members  of  a  firm  to 
strangers.    For  Instance,  in  the  principal  case,  the  Lord  C.  J.  intimates  his 
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itrong;  opinion  that  the  Oarven  were  not  partneiB  with  OUder  at  ietiteat  Acm- 
mZdci,  though  the;  were  m  at  io  the  rat  of  the  world;  and' Abbot,  G.  J.,  eoai- 
menting  on  Wangh  v.  Oerver,  Bt»t«s  the  principle  of  it  to  be, "  that  if  two  honaea 
agree  that  each  shall  share  with  the  other  the  money  received  in  a  certain  put 
of  the  bnaineBB,  the j  ore,  as  to  such  part,  partners  <u  to  thote  wAo  deal  teHh  tkem 
therein,  though  they  ma?  not  be  partners  inter  tt."  This  distinction  was  also 
expressly  recognized  by  Lord  Ellenborongh  in  Heaketh  t.  Eluichard,  4  Bast, 
143.  In  that  case,  A.  having  neither  money  nor  credit,  offered  B.  that  if  be 
wonld  order  with  him  certiun  goods  to  be  shipped  aa  an  adventure,  if  any  prcft 
thmid  aiiit  B.  tJumld  have  half  for  Ait  trouble.  B.  accordingly  ordered  tha 
goods  on  their  joint  acconat,  and  paid  for  them;  and  A.  having  died  withoat 
coming  to  a  settlement,  B.  was  held  entitied  to  recover  such  payment  in 
asaampfdt  from  A.'s  ezecntors.  "  The  constmction,"  said  Lord  Ellenborongh, 
G.  J.,  "  taken  in  Wangb  v.  Carver,  applies  in  this  case.  Quoad  third  persona, 
it  was  a  partnership,  for  the  plaintiff  was  to  share  half  the  profits  i  bnt  as  between 
themBeWes  it  was  only  an  agreement  for  so  mnoh,  oa  a  compenaaticm  for  tte 
plaintiff's  trouble,  and  for  lending  Bobertson  (the  deceased]  his  credit."  Sea 
Bolton  V.  Fuller,  IB.  £  P.  546;  [and  BawliDsonv.  01arke,15  Hee.  &  W.293, 
where  a  surgeon  and  apothecary  sold  the  good  will  of  his  business  to  uiother, 
under  an  arrangement  by  which  the  aellar  was  to  continue  to  reside  oo  the  bvsi- 
ness  premiaea,  and  to  assist  tiie  buyer  for  a  year,  in  consideration  ot  which  he 
was  to  be  paid  a  moiety  of  the  clear  profits  of  the  concern  for  that  year  at  the 
expiration  thereof:  that  arrangement  was  holden  by  the  Court  of  Exchequer 
Chamber  not  to  constitate  a  partnership  between  the  buyer  and  seller,  so  aa  to 
prevent  the  latter  from  suing  the  former,  who  had  received  the  money  from  the 
patients  during  the  year,  for  the  moiety  of  the  profits.  But  it  seems  that,  as  to 
third  persons,  such  an  arrangement  would  m^e  the  eeller  liable  as  a  partner. 
Barry  v.  Nesham,  3  G.  B.  641.] 

Upon  the  whole,  the  cases  justify  us  in  concluding,  that  whenever  it  appears 
that  the  agreement  was  intended  by  the  parties  themselves  as  one  of  agemef 
or  tenice,  bnt  the  agent  or  servant  is  to  be  remunerated  by  a  portion  ofOtt  pro- 
fitt,  then  the  contract  would  be  considered  at  behceen  thenudvtt  one  of  a^oi^, 
(see  Oeddes  v.  Wallace,  2  Bligfa,  270 ;  B.  v.  Hartley,  Buas.  ft  B.  139;)  bnt,  a« 
between  them  and  third  persons,  one  of  partnerahip.    See  Smith  v.  Watson,  2 

B.  ft  C.  407;  Ex  parlo  Rowlandson,  1  Bose,91;  Oreen  v.  Beariey,2  Bing.  N. 

C.  110;  Ex  parte  Langdale,  18  Yes.  300.  Bnt  that  if  the  agent  or  servant  is 
to  be  remonorated,  not  by  a  portion  of  the  profits,  but,  as  in  Dry  v.  BoBwelL 
Dixon  V.  Cooper,  and  Willdnsou  v.  Frasier,  by  part  of  a  groea  fnud  or  stock 
which  is  not  altogether  compoved  of  the  proSto,  the  contract,  even  a*  agaimit 
third  p^totu,  will  be  one  of  ageact/,  atthongh  that  fond  or  stock  may  inclode  tba 
T'lin*?!  P''''^^  ^'^  *^^  '^  value,  'and  the  quantum  of  the  agent's  reward,  will 
L  -l  neoeesarily  Soctuate  with  their  flnctuatiou.  There  is  a  third  caae,  that 
viz.,  in  which  the  agent  or  servant  is  not  to  receive  a  part  of  the  prdita  i» 
tpeeie,  but  a  sum  of  money  colcnlated  in  proportion  to  a  given  guanflit  of  tba 
profits.  In  snch  a  case,  Lord  Elden  has  expressed  his  opinion,  that  the  ageat 
■0  remnnerated  wonld  Tuif  be  a  partner,  even  as  to  third  persons.  "  It  ii  eleariy 
settled,"  said  his  Lordship,  in  Ex  parte  Hamper,  IT  Ves.  113,  "though  I  legnl 
it,  that  if  a  man  stiptdates  that  he  shall  have  as  the  reward  of  his  labooi,  not  a 
specific  interest  in  the  bosiness,  bnt  a  given  sum  of  money,  evea  in  proportton  tm 
a^toeit^iMnfunio/fAcprD^,  that  will  not  make  him  a  partner;  bnt  if  he  agraea 
for  a  part  of  the  profits  at  t>tch,  giving  him  a  right  to  an  aoconut,  though  haviqf 
nopropertyin  the  capital,  he  is  (M(ofAtr(ijf«r*oM  a  partner."  In  aooth:er  part  0f 
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tbe  suae  case  be  eaye — "  The  caaes  h^ve  gone  to  tbis  nicety,  npoa  a  diatiDOtioii 
BO  thiu  that  I  cannot  atate  it  ae  SBtablushed  npon  due  coDBideration,  that  if  a 
trader  agree  to  pay  another  person,  for  his  labour  Id  the  coocem,  a  soin  of 
money,  ereo  in  proportion  to  the  pro&ta,  equal  to  a  certua  share,  that  will  not 
make  faim  a  partner.  Bnt  if  he  has  a  epectfic  interest  iu  the  profits  themselTee 
he  is  a  partner."  17  Tes.  404.  Bee  Ex  parte  Watson,  19  Yes.  461.  [Th» 
criterion  proposed  by  De  Qrey,  0.  J.,  in  Grace  v.  Smith,  2  W.  Bl.  998,  "to 
inquire  whether  Smith  agreed  to  Bhare  the  profits  of  the  trade  with  Kobinson, 
or  whether  he  only  relied  on  those  profits  as  a  food  of  payment ;  a  distinction 
not  more  nice  than  nsnally  occars  in  qnestions  of  tnde  and  nsnry,"  was  cited  aa 
correct  by  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Conrt  in  Fott  t, 
EytoQ,  3  0.  B.  32.  In  Pott  t.  Byton,  A.,  a  part  owner  of  a  mine,  set  np  a 
tally-sbop  for  the  eopply  of  articles  to  the  miners,  his  own  name  being  over  tbe 
door  and  in  the  excise  lioeoses;  and  be  arranged  with  B.  to  supply  the  goods 
and  condnct  the  bnsiness,  on  the  terms  that  B.  shonld  allow  A.  five  per  cent, 
on  the  amount  of  sales  to  the  miners,  and  retain  the  rest  for  himself.  That  was 
fonnd  by  the  jary,  and  afterwards  held  by  the  Oonrt  of  Common  Pleas,  not  to 
constitnte  an  actual  partnership;  and  IHadal,  0.  J.,  in  delivering  jndgment, 
referred  to  the  cases  already  mentioned,  and  after  citing  the  dictom  of  Lord 
Etdon,  in  Ei  parte  Watson,  that  "one  who  receives  a  salary  not  charged  upon 
profits — according  to  a  known,  tbongh  nice  distinction^ — is  not  by  that  a  part- 
ner," proceeded  to  say,  that  it  makes  no  difference  "whether  the  money  is 
received  by  way  of  interest  or  money  lent,  or  wages,  or  salary  as  agent,"  or 
commission  on  goods  sold,  that  the  payment  of  the  five  per  cent,  to  A.  was  "in 
the  natare  of  commission  on  cert^n  sales  supposed  to  be  effected  tbroagh  his 
inflaeoce  over  bis  workmen,  and  was  not  snfflcient  to  render  him,  as  a  matter  of 
legal  inference,  liable  as  a  partner ;  and  in  so  far  as  it  was  a  question  of  bet,  it 
was  disposed  of  by  the  jnry."  See  Bany  v.  Nesham,  3  C.  B.  641,  for  a  case 
where  a  share  of  the  profits  was  atipolated  for.] 

In  Withington  v.  Herring,  3  M.  i  P.  30,  some  of  the  jadgea  of  the  Common 
Picas  seemed  to  have  thought  that  a  bill  drawn  on  H.  ft  Oo.,  by  a  person  who 
acted  as  their  agent  abroad  in  a  concern  in  which  he  was  to  receive  lOOOI.  per 
annum  salary,  and  one-fifth  share  of  the  profits,  conld  not  be  considered  as  a 
bill  drawn  by  a  partner.  The  point,  however,  was  not  decided,  as  it  appeared 
clear  that  he  had  authority  to  draw  the  bill,  even  assuming  him  to  be  bnt  an 
^lent.  [It  may  be  added,  that  tbe  mere  circumstance  that  a  man  has  an  option 
to  become  a  pwtner  and  to  receive  a  share  of  the  profits,  even  from  a  past  time, 
has  been  holden  insufficient  to  constitute  him  a  partner  before  he  has  ezercised 
that  option,  and  thereby  become  entitled  to  an  account  of  the  profits.  Gabriel 
T.  Evill,  9  Hee.  &  W.  297,  at  N.  P.  Car.  ft  H.  358 ;  see  Ezparte  Turquand,  3 
il.  &  D.  340,  Wilson  T.  Whitehead,  lO  Hee.  ft  W.  Mi.] 

With  respect  to  Ttommal  partnerahtp: — that  l^es  place  whetQ  a  person, 
having  no  real  interest  in  the  concern,  allows  his  name  to  be  held  out  to  the 
world  as  that  oi  a  partner;  in  which  case  the  law  impoees  on  him  the  responsi- 
bility of  one  to  persons  who  have  had  dealings  with  the  firm  of  which  he  has 
held  himself  out  ae  a  member.  [See  the  judgment  of  the  Lord  Chief  Jnstice 
in  the  principal  case;  and  see  Quidon  v.  Bobson,  2  Camp.  302.]  It  has,  as 
we  have  seen,  been  lud  down  in  Yonng  v.  Axtell,  cited  in  the  text,  that  it 
makes  no  difference  in  such  a  person's  liability  that  the  party  seeking  to  charge 
him  did  not  know  at  the  time  when  he  gave  credit  to  the  firm  that  he  had  so 
held  himself  out.  Bnt  this  positioD  appears  very  questionable ;  for  tbe  mie 
which  imposes  on  a  nomimU  partner  the  responsibilities  of  a  real  oue  is  framed 
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hie  appftrent  reaponaibilitj.  But  where  the  person  dealing  witli  the  firm  hia 
□ever  heard  of  him  m  a  component  part  of  it,  that  reason  no  longer  appUeSf 
and  there  is  not  wanting  aathority  opposed  to  each  an  eztenBion  of  the  mle 
teflpecting  a  nominal  partner's  liability.  "  If  it  conld  be  proved,"  gays  Parke, 
J.,  "that  the  defendant  held  himseir  oat — not  to  ike  aorld,  for  that  ia  a  loosa 
expression— bnt  to  the  ^iiUiff  kimteIf,ox  unAet  snch  circnmBtancea  of  publicity 
u  toaatisfya  jory  that  the  plaintiff  itn«tD  of  it,  and  hdieetd  \im  to  bb  a  partner, 
he  would  be  liable."  Dickenson  t.  Valpj,  10  B.  &  G.  140.  So  too  in  Shoot  t. 
Btreatfield  and  another,  1 U.  £  Bob.  9,  where  the  qnestion  was,  whether  Oreen 
was  liable  jointly  with  Streatfield,  a  witness  proved  that  he  hod  been  told  in 
Green's  presence  that  Green  had  become  a  partner.  He  was  then  asked 
whether  he  had  repeated  the  iaformation,  on  which  Campbell  objected  that  this 
was  not  evidence,  nnless  it  were  shown  that  the  defendants,  or  one  of  them, 
were  present  when  it  was  repeated;  sed  per  Lord  Tenterden,  0.  J.,  "I  think  it 
is;  hecauit  othetwite  it  wili  be  laid  pmeniij/,  that  vhat  vox  taid  >xu  conjined  to 
thevitaat,  and  that  the  plaintiff  could  not  have  acted  on  if."  In  Alderson  t. 
Fopes,lCamp.404,n.,itwashe]d,that  aman  could  not  be  charged  asapartnef 
by  one  who,  when  he  contracted,  had  notice  that  he  was  hot  nominally  m.  The 
reason  of  this  most  have  been,  becanae  he  conld  not  have  been  deceived,  or 
jndaced  to  deal  with  the  firm,  by  any  reliance  on  the  nominal  partner's  apparent 
„  ^  responsibility.  And  the  same  reason  precisely  'applies,  whether 
I  0U9J  ^^^  f^i^g  impressions  on  the  castomer's  mind  have  been  pnt  an 
end  to  by  a  notice,  or  whether,  in  consequence  of  his  ignorance  that  the  nominal 
partner's  name  has  been  osed,  no  false  impression  ever  existed  on  his  mind  at 
all.  (See  Carter  v.  Whalley,  I  B.  A  Adol.  11.  [Ford  v.  Whitmarch,  Exch. 
Mich.  1641, 1  Hnrls.  &  Walm.  53;  Fott  v.  Eyton,  I  C.  B.  32.])  However,  in 
order  to  fix  a  person  with  this  description  of  liability,  no  particular  mode  of 
holding  himself  est  is  requisite.  If  he  do  acts,  no  matter  of  what  kind,  salEcieat 
to  induce  others  to  believe  him  a  partner,  he  wilt  be  liable  as  sach.  See  Spencer 
T.  Billing.  3  Oamp.  310;  Parker  v.  Barker,  I  B.  £  B.  9;  3  Moore,  226.  But  r 
who  describes  himself  as  a  partner  with  another  in  one  particnlar  business  does 
not  thereby  hold  himself  out  aa  snch  in  any  other  business  which  that  other  may 
happen  to  profess.  De  Berkom  v.  Smith,  lEsp.  29;  Ridgway  v.  Philip,  STjrw. 
131.  Nor  is  a  person  li^le  as'  a  nominal  partner,  because  others,  withoot  his 
consent,  ose  his  name  as  that  of  a  member  of  their  firm,  even  although  he  may 
hare  previously  belonged  to  it,  provided  he  have  taken  the  proper  steps  to  notify 
his  retirement.  Newsome  v.  Coles,  2  Camp.  617.  Nor,  as  has  been  already 
already  stated,  can  a  man  be  charged  as  a  member  of  a  firm  by  one  who  had 
express  notice  ttiat  he  was  not  nominally  go.    Alderson  v.  Popes,  1  Gamp.  401, 


It  results  from  the  principal  case,  and  the  general  oonrse  of  dedsioii| 
that  when  two  or  more  persons  agree  that  each  shall  contribate  capital  or 
labor  for  the  purpose  of  carrying  on  a  trade  or  basinesa,  sod  that  the  pro- 
ceeds shall  be  received  on  joint  account,  and  Bubsequently  apportioned 
among  all,  they  will  be  considered  as  partners,  with  respect  to  third  peiv 
eons,  although  snob  may  not  have  been  their  intention  in  making  Uie 
agreement.    For,  as  under  these  circnmstanoes,  there  will  be  a  jfunt  loa;^ 
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if  the  returns  of  tbe  bnaineBa  foil  short  of  the  outlay,  mi  in  the  opponte 
erent,  a  oorresponding  gain,  a  oommanity  of  profit  and  lose  will  ensne,  mid 
the  lav  will  imply  the  exiBtenoe  of  a  partnenihip ;  Felichy  t.  Hamilton,  1 
W.  C.  C.  R.  492;  Dobb  v.  Haleey,  16  Johnwin,  84;  Weldon  v.  Sher- 
bnme,  16  id.  409;  Cumpeton  y.  M'Nair,  1  Wend.  462;  Muaier  t. 
Tranipboor,  5  id.  274;  Champion  t.  BoBtwick,  18  id.  176;  Cnshman  t. 
Bailey,  1  Hill,  526;  Browa  t.  Kabbina,  S  New  Eampehire,  S4 :  Everett 
T.  Chapman,  6  Conn.  S4T;  Buckuam  v.  Bamnm,  15  id.  87;  Goddard  t. 
Pratt,  16  Pick.  402;  Baring  v.  Craft,  9  Metcalf,  380;  Scott  t.  Colmeanil, 
7  J.  J.  Marahall,  416;  Purvianoe  v.  Clin  tee,  6  3.  &  R.  261 ;  Holt  y. 
Bormedel,  1  Iredell,  199  ;  Griffith  t.  Ainaworth,  22  Vermont,  181 ;  Bel- 
knap T.  Wendell,  1  Foster,  176.  And  the  same  result  will  follow  when 
an  apportionraent  of  profit  and  loss  ia  necessarily  implied,  although  not  ex- 
pressly stipulated;  Baker  t.  Sw&nn,  5  Shepley,  180;  Holt  y.  Bormedel,  1 
Ireddl,  199 ;  Cox  y.  Delano,  8  Deverenx,  89. 

It  must  not,  however,  be  understood,  that  the  contribution  of  money, 
labor,  or  capital  stock,  towards  the  prosecution  of  a  business,  coupled  with 
a  right  to  a  oorresponding  return  irom  the  proceeds,  will  necessarily  or  es- 
seutially  constitute  a  partnership;  lUce  v.  Austin,  17  Mass.  197;  Gallop 
T.  Newman,  7  Pick.  282;  Sack  v.  Howland,  6  Denio,  69;  Smith  y. 
Wright,  5  Sandford,  118;  although  suoh  must  inevitably  be  the  result,  if 
the  right  to  a  share  of  the  proceeds  of  the  business,  be  also  an  interest  in 
the  proceeds  themselyes,  or  in  the  property  out  of  which  they  issue ;  Noyce 
y.  Cushman,  25  Vermont,  390 ;  Griffith  y.  Boffijm,  22  id.  181 ;  Emanuel 
y.  Draughn,  14  Alabama,  303  ;  Eeimstrect  y.  Howland,  5  Denio,  68.  In 
other  words,  stipulating  for  a  compensation  in  proportion  to  the  profits,  or 
even  out  of  the  profits  themselves,  will  not  give  the  rights  or  impose  the 
liabilities  of  a  partner,  unless  the  stipulation  amounts  to  a  jus  ad  rem  or  in 
re,  and  uot  merely  to  a  demand  or  chose  id  aotion  ;  Newman  y.  Bean,  1 
Foster,  93;  Loomis  v.  Marshall,  12  Conn.  69.  The  reason  of  this  die- 
tinction  is  deeply  seated  in  the  nature  and  eEect  of  the  oontraot  of  part- 
nership, both  as  between  the  partners  themselves  and  with  regard  to  third 
persons.  The  general  rule  of  law  admits  of  no  preference,  as  between  per- 
sons claiming  in  different  rights  against  the  estate  of  a  bankrupt  or  insolyent 
debtor,  on  the  ground  that  the  property  in  question  has  resulted  from  the 
labor  or  sacrifices  made  by  one  claimant,  and  shonld  therefore  be  appro- 
priated  to  him,  to  the  exclusion  of  the  others.  Thus,  when  goods  are  sold 
and  deliyered  to  an  insolvent  purchaser,  they  may  be  seized  in  execution 
by  an  antecedent  creditor,  and  applied  to  the  discharge  of  bis  debt  without 
any  regard  to  the  claim  of  the  vendor  for  the  purchase  money.  Bnt  a  debt 
due  for  advances  made  in  money  or  goods,  by  one  partner  to  another,  in 
the  course  of  the  partnership  business,  is  entitled  to  a  preference,  so  far  as 
the  partnership  assets  are  concerned,  over  all  debts  due  by  the  debtor  in- 
dividually, and  most  be  paid  in  ftill,  before  they  can  be  taken  into  consi- 
deration. In  other  worda,  each  partner  has  a  lien  on  the  partnership 
property  for  the  balance  of  accounts  between  himself  and  his  oo-partners, 
which  he  may  enforce  as  against  all  persons  claiming  under  them  in  their 
individual  capacity;  Pierce  y.  Jackson,  6  Mass.  242;  Christian  v.  Ellis,  1 
Grattan,  396;  Gibson  y.  Stevens,  7  New  Hampshire,  352;  Garbett  y. 
Veale,  5  Q.  B.  408.    Bat  this  adyantage  of  haying  a  specific  security  for 
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ths  fttnoont  due  on  &  bnsinefls  oonbract,  as  against  tha  aepante  creditois  of 
the  other  partjr  to  the  oontract,  can  oalj  eziet  where  the  eontnict  ia  one  of 
partnership,  and  ia  neoesearilj  und  eeaentialljr  coupled  with  the  disadTan- 
tago,  of  being  peraonallj  liable  for  all  debtfi  oontracted  on  acconat  of  the 
busioess,  to  which  the  contract  relates.  Whether,  therefore,  a  partoerahip 
will  be  implied  b;  the  law  where  it  wae  not  contemplated  b;  the  partieo^ 
seems  to  depend  on  whether  each  would  have  been  enlicled  to  a  preference 
M  against  the  separate  creditors  of  the  other,  for  the  balance  due  aa  between 
themaelves ;  for  whenever  such  a  right  exists,  it  will  be  attended  with  a 
corresponding  liability  to  all  debts  contracted  on  joint  account,  and  a  part- 
nership will  necessarily  follow.  These  prinuples  are  strikin^y  illnatrated 
by  the  case  of  Denny  v.  Cabot,  6  Hetcalf,  92,  where  an  agreement  t^t  c»e 
party  should  manu&ctnre  the  materials  famished  by  the  other  into  doth, 
on  the  terms  of  receiving  a  fixed  compensation,  and  one-third  of  the  net 
profits  of  the  business,  after  deduotjog  all  expenses,  was  held  not  tcr  give 
either  any  speciGc  lien  on  the  stock  or  profits  in  the  hands  of  the  other, 
and  conseqaently  not  to  render  them  partners,  either  as  between  them- 
selves, or  in  their  rektioDS  with  third  persons.  If,  said  Wilde,  J.,  ia  deli- 
vering Ae  opinion  of  Che  court,  <<  the  defendant,  had  etipubted  for  a  shan 
in  the  profits,  (whether  gross  or  net  profits,)  so  as  to  entitle  him  to  an 
account,  and  to  give  him  a  specific  lien,  or  a  preference  in  payment  over 
other  creditors,  and  giving  him  the  full  benefit  of  the  profits  of  the  busi- 
ness, without  any  corresponding  risk  in  case  of  loss;  justice  to  the  other 
creditors  would  seem  to  require  that  he  should  be  holden  to  be  liable  to 
third  persons,  aa  a  partner.  But  where  a  party  is  to  receive  a  compensa- 
tion for  hia  labor,  in  proportion  to  the  profiu  of  the  business,  without 
having  any  specific  lien  upon  such  pr<^tE,  to  the  exclusion  of  other  credi- 
tors, there  seems  to  be  no  reason  for  holding  him  liable  as  a  partner,  even 
to  third  persons."  In  other  words,  as  the  ^eemeat  did  not  put  the  do- 
fendant  in  a  better  pontiou  than  that  held  by  the  rest  of  the  world,  and 
merely  gave  him  a  right  of  personal  recourse,  without  any  specific  lien  or 
preference  aa  against  creditors  whose  debts  were  not  contracted  for  the 
purposes  of  the  business  in  qnestion,  there  was  no  reason  for  making  him 
responsible  for  those  which  were.  In  snppcrt  of  this  conclusion,  the  conrt 
relied  on  the  prior  oases  of  Turner  v.  Bissell,  14  Pick.  192,  and  Locmia  v. 
Marshall,  12  Conn.  69,  whore  it  had  been  held  that  an  agreement  to  for- 
nish  wool,  for  the  purpose  of  being  worked  up  into  cloth,  at  a  rate  of  com- 
pensation which  was  wholly  dependent  on  the  profits  of  the  bnunesa  of  the 
manufacturer,  gave  a  mere  right  of  personal  recourse  against  him,  and  did 
not  constitute  a  partnership.  Similar  decisions  were  made  in  Heckert  v. 
Fegely,  6  W.  &  8.  139,  and  Clement  v.  Haddock,  13  New  Hampshire, 
185.  It  results  from  these  cases,  and  what  has  been  aud  above,  that  par- 
ties may  make  any  stipulation  which  they  think  fit,  aa  to  the  mode  or 
ntio  in  which  each  shall  be  compensated  for  servieee  rendered  or  advaneea 
made,  to  <Hr  on  aooouut  of  the  others,  without  acquiring  the  character  ef 
partners,  so  long  as  they  neither  hold  themselves  out  to  the  world  aa  sndi, 
nor  stipulate  expressly  or  by  implioaticn,  for  any  specift:  interest  in  the 
property  or  business  for  which  the  advances  arc  made,  or  in  which  tb«y 
are  invested.  But  if  they  go  beyond  this,  and  acquire  a  right  of  property, 
in  addition  to  a  right  of  action,  a  partoership  will  ariae  by  legal  o 
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tioD,  &nd  withont  regwd  to  intention.  Thna  it  was  held  in  ToIhu  t.  Blin, 
21  Vermont,  644,  that  when  the  efieot  of  the  oontraot  ia  to  create  a  debt, 
without  conferring  on  intereat,  there  will  be  no  partnerBhip.  The  law  waa 
held  the  Hme  mj  in  Dwinel  t.  Stone,  SO  Maine,  884.  "  There  may," 
■aid  Shspley,  C.  J.,  in  delivering  the  opinion  of  the  court,  "  be  a  partnerabif 
embratnng  a  capital  inreated  in  the  boeiiieaB,  and  also  the  profit  and  loM 
atirang  oat  of  it.  And  there  may  be  a  partnerehip  embracing  onlj  the 
pn^t  and  loas.  There  may  be  aleo  bneineM  transaotions,  from  whioh  the 
perebne  eoncemed  may  receive  profits,  and  be  enhjeoted  to  losses ;  and  yet 
there  may  be  no  partnership.  The  mere  bat  of  a  participation  in  prt£t 
and  lose,  does  not  neoeaaarily  oonatitnte  a  partnerahip.  Many  of  the 
elements  oonstitnting  one  may  exist,  while  others  eqnally  esoentialf  do 
act." 

The  doctrine,  that  a  oontraot  whioh  merely  creates  a  debt,  without  oon- 
faning  an  interest,  will  not  constitute  a  partnership,  has  been  frequently 
applied  in  the  ease  of  agente  employed  in  oommeroisl  or  other  husinesa, 
under  an  agreement  for  a  compensation  in  proportion  to  the  profits  mode 
by  their  employera,  and  it  is  Uiorongbly  well  settled  tiiat  snoh  an  agent 
will  not  have  the  cbaraoter  of  a  partner,  cither  in  his  relations  with  ^OM 
by  whom  he  is  employed,  or  with  third  persons ;  Miller  v.  Bartlett,  16  8. 
&  R.  137 ;  Dunham  v.  Rogers,  1  Barr,  2&6 ;  Boss  v.  Tnoker,  2  Hall,  176 ; 
Champion  r.  Boetwiok,  18  Wend.  176 }  Nonnent  v.  Hull,  1  Humphreys, 
820;  Bull  T.  Sohnberth,  2  MaryUnd,  88  j  Beed  v.  Morpby,  2  Qreen, 
574.  This  has  long  been  held,  when  the  oompensation  is  to  be  in  the 
ratio  or  proportion  of  the  pndts,  and  ia  now  settled  even  when  it  is  paya- 
ble out  of  the  profits ;  if  it  appear  that  the  intention  was  to  give  a  mer« 
right  of  action,  and  not  a  Bpe<ufiD  lieu  on  the  prooeeda  of  the  bneinese; 
Mnszy  v.  Whitney,  10  Johnson,  226;  Vanderburgh  v.  Hall,  18  Wendell^ 
70 ;  Barckle  v.  Eokbart,  1  Denio,  84S ;  8  Comstook,  182 ;  Boyer  v.  An- 
derson, 2  Ldgh,  160;  Hematreet  v.  Howland,  6  Denio,  68;  Whit«  v. 
Bradley,  10  Metcal^  S02 ;  Shropshire  v.  Shepperd,  8  Alabama,  783  ; 
Hodgea  T.  Dawea,  6  id.  216.  When,  however,  a  party  who  makes  advanoee 
of  money  or  goods  to  another,  for  the  proseontion  of  a  particular  bnsineeB, 
does  not  rely  solely  on  the  personal  responsilnlity  of  the  Utter  for  reim- 
bursemsnt,  and  looks  to  the  oreatdon  of  an  interest  in  the  resulting  pro- 
perty or  its  prooeeds,  the  transaction  irill  be  regarded  aa  a  partnership ; 
Ooddard  v.  Pratt,  16  Pick.  422;  Beming  v.  Graft,  9  Metoalf,  880; 
Champion  v.  Bostwiok,  18  Wend.  175 ;  Everett  v.  Chapman,  6  Conn.  347 ; 
Baoknam  v.  Bamum,  16  Conn.  87;  The  Catakill  Bank  v.  Gay,  14  Bar- 
bour, 471 ;  Holt  V.  Kemodle,  1  Iredell,  199 ;  or  in  other  words,  a  partnership 
will  arise,  if  the  t«rmB  of  the  contract  are  snoh  aa  to  give  an  interest  in  the 
profits,  instead  of  a  right  to  a  oompensation  proportaonate  to  them;  Hodg- 
maa  v.  Smith,  13  Barbour,  302 ;  Ogden  v.  Aetor,  4  Sandfbrd,  311 ;  Oakley 
V.  Aepinwall,  2  id.  7.  Thus,  in  Loomia  v.  Uazahall,  12  G<mn.  &i,  the  dedaioa '' 
is  Everett  v.  Chapman,  was  put  on  the  gtoond,  that  although  the  bnainesa 
was  to  be  conducted,  and  the  sales  made  By  the  partners  severally,  eaoh 
must  have  contemplated  a  spedfio  lien  on  the  prooeeds  in  the  hands  of  the 
others,  as  the  only  means  of  seonring  an  equal  apportionment  of  the  profit 
and  loBB  among  all.  And  when  the  profits  of  those  who  contributed 
nothing  in  the  first  instance,  were  to  be  applied  to  the  acquisition  of  a  shue 
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in  the  capital,  the  presnmpdoii  wu  held  to  be,  that  they  aJl  had  an  interest 
in,  and  not  merel;  a  rig^t  to  the  proceeds  of  the  bnaiBsss,  and  were  conse- 
qnentlj  partners  j  Vaasar  t.  Camp,  14  Barbour,  341. 

There  are  some  cases,  however,  in  which  the  courts  have  taken  no  notice 
of  the  distinction  between  stipolating  for  a  compensation  in  the  ntio  of 
profits,  or  oat  of  profits,  and  for  a  specific  interest  in  the  profits  themselves, 
and  have  prooeeded  on  tiie  more  arbitrary  and  less  intelligible  rule,  that 
ever;  agreement  under  which  different  persons  aie  to  oononr  in  the  prose- 
ontion  of  a  bnnness,  on  the  terms  of  receiving  reimboraement  oat  of  and 
in  proportion  to  the  profits,  and  depending  upon  the  contingencj,  whether 
profits  are  made  or  not,  will  constitute  a  porbiership  with  respect  to  stran- 
gers, without  regard  to  the  intention  of  tbe  partiee;  Oakle;  v.  Aspinwall, 
2  Sandford's  S.  C.  B.  8 ;  Taylor  v.  Terme,  3  Har.  &  J.  505 ;  Solomon  T. 
8<domon,  2  Kelly,  18;  Everett  t.  Coe,  &  Denio,  180;  BoiTy  v.  Nesham, 
8  0.  B.  040.  Thus,  in  Everett  v.  Ooe,  the  question  whether  the  defend- 
ant, who  had  agreed  to  famish  a  mannfsctaring  firm  with  the  foods  fbr 
ftunying  on  their  bnnness,  was  to  be  regarded  aa  a  partner,  was  held  to 
depend  on  whether  a  stipalstion  that  he  should  have  a  "  profit  of  one  per 
cent,  a  yard  on  all  goods  manu&ctured  in  the  mill,  in  addition  to  the  re- 
imburBsment  of  his  advances,"  entitled  him  to  this  pet  cen(Bge  absolately, 
at  only  in  case  profits  were  actually  made.  It  was  stud,  that  if  the  stipula- 
tion bore  the  latter  construotion,  it  wonld  subtract  from  the  fund  on  which 
the  creditors  of  the  firm  had  to  rely  for  the  payment  of  their  debts,'  and 
the  defendant  wonld  be  clearly  liable  to  them  aa  a  partner.  It  is  not  easy 
to  see  the  force  of  this  reasoning,  or  to  naderstand  why  a  payment  to  be 
made  on  a  oondngency,  and  only  in  case  a  business  prove  profitable,  should 
be  more  disadvantageous  to  other  oreditors,  than  if  it  were  payable  abso- 
lutely. But,  no  doubt  can  be  entertained  aa  to  the  propriety  of  the  deci- 
non,  if  the  defendant  meant  to  stipnlate  for  a  specific  interest  in  the 
profits,  and  not  merely  for  a  compensation,  to  be  measured  by  the  profits. 

When  the  agreement  between  the  partiee  is  snoh  in  otho*  respects,  as  to 
give  rise  to  a  partnership,  its  efieet  vrill  not  be  varied  by  the  shortness  of 
the  period  to  which  it  has  reference,  nor  by  its  limitation  to  the  pnipoees  of 
a  single  transaction ;  Benson  v.  M'Bee,  2  M'UulIin,  91 ;  Hnsier  t.  !^smp- 
bour,  5  Wend.  275 ;  In  re  Warren,  Daviea,  320.  Thus  in  Sims  v.  Wil- 
ling, 8  8.  &  R.  103,  the  defendsnt  porohased  fionr  and  shipped  it  to 
Lisbon  on  his  own  aooonnt,  using  the  name  of  H.  T.  Sampayo,  a  merchant 
residing  in  that  city,  as  a  cover.  The  rest  of  the  oa^  Of  the  veasel  was 
composed  of  other  flour,  owned  and  paid  for  by  Sampayo.  So  &r  there 
was  nothing  to  give  rise  to  a  joint  ownership  in  the  fionr,  or  to  cons^tnte 
a  partnership.  But  as  the  fionr  was  to  be  sold  by  Sampayo  on  its  arrival 
at  Lisbon,  and  the  defendant's  share  of  the  proceeds  remaining  after  de* 
dusting  the  charges  and  ezpensea,  remitted  to  London,  the  court  were  of 
opinion  that  he  mnst  have  intended  a  joint  ownership,  and  oonseqaent 
oommunity  of  pofit  and  loss  for  his  own  protection,  and  that  he  was  oon- 
aeqnently  liable  as  a  partner  to  the  ownws  of  the  vesael,  for  the  general 
average  which  had  attached  to  the  ca^  on  the  voyage  out  This  cooelu- 
sion  was  fortified  by  the  bet,  that  as  there  were  no  marks  or  brands  by 
which  the  defendant's  porljon  of  the  cargo  oonld  be  diatingoisbed  &om  that 
belonging  to  Bampayo,  the  understanding  must  necessarily  have  been,  that 
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all  ezpenieB  inoiured  !d  tntiBportiDg  the  cargo  to  Lisbon,  and  selling  it 
there,  should  be  charged  equally  and  jointly  on  the  whole,  and  not  appor- 
tioned on  tiie  reapeotive  Bhane  of  the  parties  oonoerned.  In  this  oase, 
however,  as  in  every  other  of  a  rimilnr  natnre,  the  partnership  was  limited 
to  the  porpose  for  which  it  was  created,  and  would  not  have  exposed  the 
parties  to  any  liability  not  incarred  in  the  neeessary  and  penal  proseoutioD 
of  the  voyage.  Thus  in  Post  v.  Kimberly,  9  Johnson,  470,  where  the 
oircnmstanceB  were  nearly  simiUr  to  those  in  Sims  v.  Willing,  the  court 
held,  that  although  the  shipping  of  a  cargo  belon^og  to  different  persons, 
for  sale  on  their  joint  account,  might  create  a  partnership  for  the  purposes 
of  the  voyage,  it  would  not  go  further,  or  render  them  partners  in  the  return 
cargo,  in  which  the  proceeds  of  the  sale  were  invested.  The  same  point 
waa  determined  in  Jackson  t.  Robioson,  S  Mason,  1S8,  and  it  was  said 
that  the  shipment  of  goods  on  board  a  vessel,  consigned  to  the  master  for  a 
sale  and  returns,  does  not  render  the  shippers  liable  as  partners,  even  thongh 
they  are  tenants  in  common,  both  of  the  goods  and  vessel.  Similar  deoi-i  . 
siona  were  made,  and  the  same  language  held  in  Thamdike  v.  De  Wolf,  0 
Pickering,  120,  and  French  v.  Price,  24  Pickering,  10.  Bat  the  question 
actually  before  the  court  in  these  oases,  was  as  to  the  existence  of  a  part- 
nership in  the  goods,  or  their  proceeds,  and  not,  as  in  Sims  t.  Wilting, 
whether  the  owners  of  the  cargo  were  jointly  liable  for  the  expenses  of  the 
voyage. 

A  stipulation  or  understanding  that  no  partnership  shall  exist,  will  be 
binding  as  between  the  parties  themselves,  whatever  may  be  tbe  character 
of  the  agreement  in  other  respects ;  Qill  v.  Knhn,  6  Sergeant  &  Rawle, 
838;  Jordan  v.  Wilkins,  3  Washington  G.  C.  Reports,  110;  and  even  on 
third  persons  who  know  of  its  existence ;  Bailey  v.  Clark,  6  Piekering, 
372.  And  oo  the  other  hand,  nothing  is  better  settled  than  that 
persons,  who  hold  themselves  ont  to  the  world  as  partners,  will  be 
liable  as  such  to  third  persons,  whatever  may  be  their  actual  relation 
as  between  themselves;  Baokingham  v.  Burgess,  8  M'Lean,  S64; 
Steams  v.  Haven,  14  Vermont,  540;  Cottrall  v.  Van  Busen,  22 
Vermont,  611;  Mershon  v.  Hobensack,  2  New  Jersey,  872;  Fnrber  v. 
Garter,  1  Humphreys,  271.  But  the  rights  and  liabilities  incident  to  the 
relation  of  partnership,  do  not  take  effect  nntil  the  partnership  has  been 
aotnally  created,  whatever  may  be  tbe  date  of  the  agreement  to  create  it. 
Thus  money  advanoed  by  the  plaintiff  to  the  defendant,  for  the  purpose  of 
being  employed  on  their  joint  account,  in  a  partnership  which  does  not  go  . 
into  operation,  may  be  recovered  back  in  assumpsit,  although  the  articles 
of  co-partnership  were  signed  before  the  payment ;  Murray  t.  Richards,  1 
Wend.  63.  And  it  may  be  laid  down  aa  a  general  and  invariable  rule,  that 
no  contract  which  is  made  either  before  or  after  the  formation  of  the  part- 
nership, on  the  individual  credit  of  one  of  the  partners,  can  be  enforced 
against  tbe  firm.  Thus,  no  liability  will  attach  to  a  partnership  for  ad- 
vances made  to  one  of  the  partners,  with  a  view  to  enabling  him  to  con- 
tribute his  quota  to  the  ,partneTship  stock;  Post  v.  Kimberly,  9  Johnson, 
188;  Heokert  v.  Fegely,  d  Watts  &  Sergeant,  139 ;  Saville  v.  Robertson, 
4  Term,  720;  V«noa  v.  Monroe,  1  Foster,  462;  Graeff  v.  Hinchman,  5 
Watte,  454;  Oetrom  v.  Jacobs,  9  It^etoslf,  454.  If  tbe  money  be  borrowed 
on  the  credit  of  the  partDership,  the  firm  will  be  liaise,  whether  it  actually 
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come  to  their  om  or  not ;  The  Oaondaga  Baok  v.  Depny,  17  Wend.  47 ; 
bat  thej  are  onder  no  moral  or  legal  obligation  to  reimboTBe  a  debtor  who 
loans  money  to  oaa  of  the  parlnera  On  hia  indiTidnal  credit,  althon^  the 
latter  may  have  applied  it  to  the  nse  of  the  partnership,  and  with  a  fiiU 
knowledge  on  their  part  of  the  soorce  whence  it  was  derived ;  day  t.  CoU 
rell,  6  EaniB,  408.  H. 
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